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Gknebax  Obdeb8,1  war  DEPARTMENT, 

No.  40.  J  .  Washington,  June  26^  1920. 

Section. 

Consolidation  of  Claims  Boards.. ;  1 

Classification,  designation,  and  names  of  military  hospitals II 

I— Consolidation  of  Claims  Boards. — 1.    *    *    * 

2.  The  War  Department  Board  of  Contract  Adjustment,  constituted  by  and 
operating  under  the  Jurisdiction  conferred  on  it  by  section  IV,  General  Orders, 
No.  103,  War  Department,  1918,  as  amended  by  section  II,  General  Orders,  No. 
135,  War  Department,  1918;  by  section  IV,  General  Orders,  No.  100;  by  section 
V,  General  Orders,  No.  113,  and  by  section  III,  General  Orders,  No.  120,  War 
Department,  1919;  and  by  section  II,  General  Orders,  No.  4,  War  Department, 
1920,  and  operating  also  under  the  provisions  of  Circular  No.  26,  War  Depart- 
ment, 1919  (appointment  of  War  Department  Claims  Board)  ;  Supply  Circular 
No.  Ill,  1918 ;  and  Supply  Circulars  Nos.  17  and  46,  1919,  is  dissolved,  and  its 
Jurisdiction,  functions,,  duties,  powers,  personnel,  pending  cases,  records,  prop- 
erty, etc.,  are  transferred  to  and  consolidated  with  the  War  Department  Claims 
Board,  and  the  aforementioned  general  orders,  circular,  and  supply  circulars 
are  amended  to  conform  thereto,  all  effective  July  1, 1920.  The  War  Department 
Claims  Board  will  thereafter  perik)rm  all  the  functions  and  duties  previously 
performed  by  the  War  Department  Board  of  Contract  Adjustment,  and  for  that 
purpose  will  organize  a  section  designated  as  the  Appeal  Section.  All  claims 
heretofore  within  the  jurisdiction  of  the  War  Department  Board  of  Contract 
Adjustment  will  be  forwarded  to  the  War  Department  Claims  Board,  Appeal 
Section,  Twentieth  and  C;  Streets  NW.,  Washington,  D.  C. 

3.  The  War  Department  Claims  Board,  as  constituted  on  July  1,  1920,  is 
continued  under  the  Assistant  Secretary  of  War,  who  may  from  time  to  time 
appoint  additional  members  of  the  board.  Under  the  direction  of  its  president 
the  board  will  effect  such  reorganization  as  will  expedite  the  disposition  of  all 
matters  within  its  jurisdiction.  It  will  continue  to  direct  and  control  the  work 
and  personnel  of  the  several  bureau  claims  boards  which  were  constituted 
sections  of  the  War  Department  Claims  Board  by  Supply  Circular  No.  60, 1919. 
The  board  may  assign  to  its  sections  appropriate  names  or  designations  and 
may  consolidate,  modify,  or  transfer  the  i)owers,  duties,  or  functions  of  any 
or  all  sections. 

«  *  *  sit  4i  *  >|B 

By  ORDisB  OF  THE  Secsetabt  OF  Wab  : 

W.  M.  WRIGHT, 
Major  General,  Acting  Chief  of  Staff. 
Official  : 

P.  C.  HARRIS, 

The  Adjutant  General. 
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Acme  Packing  Co 

Aero  Alarm  Ck) 

Alexander,  J..  Construction  Co 

Algoma  Pane)  Co 

Allen,  W.E 

Allison  Experimental  Co 

AJuminiim  Castin  g^  Co 

American  Construction  Co 

American  Metallurgical  Corporation 

American  Radiator  Co 

American  Radio  &  Research  Corporation. . 

American  8eating  Co 

Anderson  ChemiraJ  Co 

Apsley  Rubber  Co 

Armour  &  Co 

do 

Art4n-Buttons  (Inc.) 

Askev,  M.  J 

Atchison,  Topeda  &  Santa  Fe  Railway  Co. 
Atchison,  Topeka  &  Santa  Fe  Railway, 

United  States  Railroad  Administration 

of  the. 

Atlantic  Coast  Line  Railroad  Co 

do ; 
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do 

•  ■■■^o 

Atlas  Powder  Co 

Augustine,  S.  L 

Aastern,  Lester 

Autoyre  Co 

Autoyre  Co.  (rehearing;) 
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Baltimore  4&  Ohio  Railroad 
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do 
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Bloom  &  Leof 

Brewster  Co 

Bridges,  I.N 

Brown,  J.  F 

Bums  &  Knapp  Lumber  Co 

Burns,  W.  E 

Byrd,  Homer 

Callan,  James 

Cambria  Steel  Ck) 

Carbon  Steel  Co 

Carey,  PbiMp,  Co 
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Decision  of  Secretary  of  War . . 

do 

Buttons 

Wool 

Track  construction 

Railroad  facilities 


Ser\ices 

Maintenance  and  operation  of  railroad  and 
repairs  to  locomotive. 

Railroad  construction 

Services  of  engine  and  crew 

Detonators 

Wool 

Decision  of  Secretary  of  War 

Safety  casings 

Temporary  barracks 


Decision  of  Secretary  of  War. 

Track  construction 

Railroad  facilities 

do 


Elastlgiim rr 

Hay  warehouse 

Wool 

Telephone  switchboard 

Ethyl  alcohol 

Magnetos 

Ordnance  material 

Decision  of  Secretary  of  War. 
Aviation  trailers 


Care^.  Phiilp,  Co.  (reconsideration) 
Carlisle  Commi^ion  Co 


Carter,  William,  Co 

Chamber  of  Commerce  &  Manufacturers 

Association,  Dallas,  Tex. 

Chamborsbui^  Hosiery  Co 

Chappell.  F.  H.  &  A.  H 

Chenucal  Co.  of  America 

CHiesapeake  &  Ohio  Railroad  Co.,  and 

United  States  Railroad  Administration. 


Wool 

Decision  of  Secretary  of  War. 

do 

Wool 

do 

Walnut  lumber 

Wool 

do 

do 

Steel  billets 

Decision  of  Secretary  of  War, 

do 

Wall  board 

Forage 

Underwear 

Labor  and  supplies 


Decision  of  Secretary  of  War. 
Coal. 


Dope,  dope  remover,  and  brush  cleaner. 
~  lUrc    " 


Railroad  tracks . 
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72 
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24 

62 
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551 
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03 
925 
122 

784 
344 
903 
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997 

120 

08 

147 

51 

1027 

1034 

522 

553 

125 
786 
787 
125 
483 
33 
247 
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687 
015 
185 
179 
847 
1011 
385 
929 

750 
595 
883 
800 
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2239 

2ai6 

684 

746,747 
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183 
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2799 
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15. 
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3007 
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2551 
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1648 
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397 

2886 
718 
2402 
2922 
2901 
1909 


2990    Chesapeake  &  Ohio  Railroad 

2879  Chicago,  Milwaukeo  &  St.  Paul  Railway 
Co. 

1885    Chicago  Railway  Equipment  Co 

2755    Claibcrne,  Johnstone  &  Co.  (Inc.) 

2755   do 

2766  do 

1478    Cleveland  Brass  &  Ccpper  Mills  (recon- 
sideration). 
1, 2810    Cleveland  Crane  &  Engineering  (^ 

295    CleveUtnd  Machinery  &  Supply  Co.,  The. 
2724    Collins,  Claude , 

401    Ck>lumbiavil]e  Woolen  Co 

2892    (longer,  O.W 

2890    (longer,  Joe 

2889    Conger,  W.T 

2839    (Cornell,  W.  G.,Co 

1945    Crown  Cork  &  Seal  Co.  (reconsideration) . 

1700    Cudahy  Packing  Co 

2875    Curtis  Lumber  A  Mlllwork  Co 

2880  Crystal  Oil  Works 

Davis,  Ralph 

Dayton  Lumber  A  Manufacturing  Co., 

The  (reconsideration). 

do 

Denby  Motor  Truck  Co 

Detroit  Copper  &  Brass  Rolling  Mill 

Diamond  State  Telephone  Co 

Dold,  Jacob,  Packing  Co 

Donner  Steel  Co 

Dorris  Motor  Car  (Jo 

do 

Driver-Harris  Co 

Du  Pont  De  Nemours,  E.  I.,  Co 

Eagle  Wagon  Works,  The 

Ebeling^Son 

Electric  Construction  Co 

Excelsior  Motor  Manufacturing^  Supply 

Co. 

Falrchild,  Sherman  M 

.Faulkner.  R.  R 

I  Federal  Supply  Co 

Ford  Motor  Ck) 

Foster  Bros 

Foster,  R.T 

Foster,  W.  L.,Jr 

Fort  Recovery  Stirrup  Co 

Foundation  Cfo.  (reconsideration) 

Frank,  L.,  de  Sons 

Freeland ,  M .  B 

Garford  Motor  Truck  Co.  (reconsideration) 

Oas  Oil  Chemical  Co.  (rehearing) 

General  Manufacturing  Co 

Gibson,  A.  C,  MiUs,  substitute  claimants 
for  S.  J.  Hunter. 

Gillespie,  T.  A 

Gillette  Safety  Rasor  Co 

Goldstone,  J.  and  F.,  <b  Co.  (reconsidera- 
tion). 

Ham.  W.  D 

Hamilton,  J.  S 

Hann,  Harry  F 

....do 

Harkridor,  H .  and  S 

Haynes  Automobile  Co 

....do 

....do 

Henderson,  W.  L 

Hendrix  Colle^ 

Herrman,  H.,  Sternbach  &  Co 

Hodges,  L.  C,  Sc  Sons 

Hodges ,  L.  F 

I  Hollingsworth,  John  C 

JHorowitz,  Max  M 

Hunter,  S.J 

Hygienic  Fiber  Co 

Hygrade  Button  Works  (Inc.)  (reconsid- 
eration). 
Ideal  Electric  &  Manufacturing  Co.,  The. . 

International  Button  Co 

International  Duplex  Coat  Co 

Jackson- Walker  Coal  dc  Mining  Co 

Johnson  Educator  Food  Co 

Joliet  Forge  Co 


Subject  matter. 


Wire 

Construction. 


Decision  of  Secretary  ol  War. 

Stove , 

Decision  of  Secretary  of  War. 
Entertainment  of  laborers. . . 
Copper 


Decision  of  Secretary  of  War 

do 

Underwear 

Decision  of  Secretary  of  War 

Wool 

do 

do 

Construction  work 

Cartridges 

Decision  of  Secretary  of  War 

Window  sashes  and  door  frames. 

Freight  charges 

Wool 

Construction  work 


Aviation  camp , 

Decision  of  Secretary  of  War. 
do 

Telephone  facilities 

Decision  of  Secretary  of  War. 

do 

do 

Clutches 

Decision  of  Secretary  of  War. 

Acetate  of  lime  bags 

Escort  wagons 

Wool : 

Electrical  work 

Decision  of  Secretary  of  War. 


....do 
Wool.. 


Brown  denim 

Liberty  engine  parts 

Wool 

do 

do 

Wooden  stirrups 

Reimbursement  for  meal  tickets. 

Corned-beef  hash 

Wool 

War  taxes 

Toluol 

Decision  of  Secretary  of  War 

Cordwood 


S-inch  shell 

Decision  of  Secretary  of  War. 
Bed  sacks 


Walnut  timber , 

Wool 

Construction , 

do 

Wool 

Decision  of  Secretary  of  War. 

do , 

do 

Wool 

Hospital  building 

Decision  of  Secreiiary  of  War. 

Wool 

do 

Lumber 

SUk 


Cordwood , 

Decision  of  Secretary  of  War. 
Buttons 


Electrical  material , 

Decision  of  Secretary  of  War. 

do 

Coal 

Hard  bread 

Decision  of  Secretary  of  War. 
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201 
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667 
982 
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712 
465 
125 
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641  ' 
508 
175 
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167 
517 
11 
617 
754 
280 
851 
689 
573 
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726 
483 
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431 
483 
483 
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436 
100 
390 
125 
710 
1S5 
756 
58 

274 
525 
537 

556 
483 
938 
1061 
332 
737 
738 
739 
247 
84 
735 
483 
483 
338 

48 

58 
174 
654 

630 
197 
524 
999 
136 
716 
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483,2818 
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3828 
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279 
1713 
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2847 
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2327 
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800 
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2602 
2752 
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2574 
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1609 
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2000 
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1766 
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2715 

542 

2330 
2834 
2727 
2768 
2745 
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2545-2547, 
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2457 
2060 
2805 
2807 
2807 
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Name  of  claimant. 


Jollet  Fcrge  Co 

Kemp  Machinery  Ck) 

Kessler  Motor  Co 

Kingan  ACo 

Kissel  Motor  Car  Co 

Karsheedt  MannfacturingCo.  (rehearing) 

Lakeside  Biscuit  Co 

Langrock  Broe.  Co 

LarMnCo 

Layman  Pressed  Rod  Co 

Leahy,  M.J 

Leighton,  H.  N.,  Co .^ 

Lesser  dE  Stenge , 

Levett,  Walker  M.,  Co , 

do , 

....do 

Lewis,  F.  J.,  ManuTactmlng  Co 

Lewis  Knitting  Co.  (reconaderation) 

Lewis  Manufacturing  Co 

Libby,  McNeill  d^Ubby 

luberty  Durgin  (Inc.) 
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Lipe,  Raymond  P..  Co 

Looomobile  Co.  of  America 

Locomobile  Co.  of  America  (reconsidera- 
tion). 

Loewenberg  Co 

Long,  £.  L 

Long  Island  Railroad  Ck> 

do 

Louisville  &  Jefferson  viUe  Bridge  A  Rail- 
way Co. 
do 

LoveH,W.  D 

Lupton's,  David,  Sons(3o , 

McCelvey-Ely  Cattle  Co 

McDonald,  'nionias  A 

McDuffie  Oil  &  FertUixer  Co 

McKenzie  Construction  Co 

McMonies.  W.  H.,  4&  Co 

McMyler  uiterstace  Co 

Macon,  Dublin  &  Savannah  Railroad  Co.. 
do 

Marion  Cash  Feed  Co 

Marion  Institute,  The 

Martin  Aeroplane  Factory 

Massachusetts  Copper  Castings  (3o 

do 

Massilon  Steel  (Hastings  (3o 

Mets  Ck>.  (rehearing) 

>flchigan  Motor  Specialties  (3o 

Michigan  Steel  Tube  Products  Co 

Midvale  Steel  dt  Ordnance  Co 

Mill  Products  Corporation 

Miller  A  Hart 

Mills,  H.M 

Minneapolis  Steel  Idachinerv  Co.,  Em- 
ployees of  the  (reoonsideradon>. 

Monroe  (3ounty  Cotton  Oil  Co 

Montgomery  French   Dry  Cleaning  St 
Laundry  Co. 

Morgan  Engineering  Co 

Morris  A  Co 

MoslerSafeCo 

Motion   Picture  Apparatus  Co.   (Inc.) 
(rehearing). 

Mowbray  £  Robinson  (^ 

Mueller  Metals  Co 

Murray,  J.  S 

Murray,  W.  G 

Nash,  W.J 

National  (Contracting  Co 

National  Manufacturing  Co 

New  Amsterdam  Casualty  Co 


I 


New  Jersey  Tube  Co.  (reconsideration) . . 

New  Process  Pipe  &  Tube  Mending  (^. . , 

New  York  Air  Brake  <3o , 

New  York  Central  Railroad  Co 

....do 

....do 

do 

North  Star  caiemical  Works , 


Forglngs , 

Increased  costs 

Decision  of  Secretary  of  War 

do 

Trucks , 

Chevrons , 

Decision  of  Secretary  of  War % , 

do , 

Sag  paste 

Connecting  rods 

Wool 

Premium  on  surety  bond ; , 

Raincoats 

Aluminum  castings 

do 

....do 

Naphthaline 

Underwear 

Decision  of  Secretary  of  War 

do 


.do. 


Storing  and  handling  bags. . . 
Decision  of  Secretary  of  war. 
War  taxes 


i«gglnp 

Castor  beans 

FadUttes 

(Construction  of  tracks. , 
Guards 


Decision  of  Secretary  of  War . . . 

Construction 

Steel  cabinet 

Wool 

Commissary 

Cotton  Unters 

Decision  of  Secretary  of  War . . . 

Increased  labor  costs 

Heat-treating  facilities 

Maintenance  of  railroad  tracks . 

Survey  and  special  trains 

Decision  of  Secretary  of  War. . . 

do 

Aeroplane 

Decision  of  Secretary  of  War. . . 

do 

....do 

Parts  for  Handlev-Page  motors. 
Decision  of  Secretary  of  War . . . 

....do 

....do 

....do 

do 

Wool 

Increased  wages 


Cotton  Unters 

Decision  of  Secretary  of  War. 


Gun  mounts 

Decision  of  Secretary  of  War. 

Howitzer  carriages 

Cameras 


Decision  of  Secretary  of  War. 

Fuses 

Wool 

....do 

....do 

Decision  of  Secretary  of  War. 

do 

do 


Copper  driving  bands. 


Decision  of  Secretary  of  War. 

Cartridges 

Decision  of  Secretary  of  War. 

....do 

Railroad  facilities , 

Decision  of  Secretary  of  War. 
Wool  grease , 
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1484 

748 
2757 
27W 
1724 
2827 
2819 
2820 
2821 
2821 
2841 

2924-29^ 

2884 
2904 
2804 

aoi2 

3013 
1213 
2853 
1554 
1779 
2716 
2754 

2138 
2874 
2780 
2615 
2516 
2863 
2718 
2906 
2895 
2920 
3001 
569 
2307 
1464 
1725 
2805 
2730 
1642 
.1209 
2518 
2916 
2886 
2083 

2639 
2220 
2788 
568 
2809 
1887 
273,2810 
2626 


2654 
2655 
2627 

606 
2997 
2849 

248 

2746 

2833 

Sales  BOA 

1. 

2781 

2806 

2642-2645 

2721 

341 

«  ,     2880 

Sales  BOA 

19. 

1916 

1515 

2861 

1697 

2430 


Nameo/dalmant. 


} 


O'Bannan  Corporatioii , 

Oliver  Loading  Go 

Omoia  Oommerdal  Co.  (Inc.) 

Orange  Auto  Belt  Line , 

Packard  Motor  Car  Co 

Pain,  Henry  J , 

Peabody,  Henry  W.,  &  Co 

Pennsylvania  Railway,  eastern  lines 

do 

....do 

Pennsylvania  Bailway  Co * 

Penn^vania  Bailway  (eastern  lines) 

Pennsylvania  Railroad  Co 

.do 

do 

Pennsylvania  Railroad  Co.  (rooonsidera- 
tion>. 

Pennsylvania  Railroad  Co 

do 

Perkins,  Campbell  Co 

Pettit,J.  H 

Pf au  Manuliacturing  Co 

do , 

Philadelphia  Boiler  Works 

Pierce- Arrow  Motor  Car  Co.  (reconsidera- 
tion). 

Pittsburgh  Model  Engine  Co 

Porter  Bros.  &  CoUius 

Precisian  Optical  Co 

Price,  W.  B.,  &  Ben  F.  Vogt 

Products  Manufacturing  Co 

Rae,  Qeorge 

Raney,  L.  B 

Rash,  BenC 

RatcUfle,  Oscar 

Redfleld-Kendrick-Odel 

Red  Star  Spoke  Co 

Reed's,  Jacob,  Sons 

Remington  Arms  U.  M.  C.  Co 

Richman,  Newberger  Si  Travers 

Ritter  &  Sons  Clothing  Co 

Roberts,  E.  P 

Roberts,  W.  F^,  Co 

Robinson,  W.  E.,  &  Co 

Rochester  Button  Co.  (reconsideration)... 

Rock  Run  Mills 

Rome  Brass  &  Copper  Co 

Russell,  Frank  K 

Rassian  Remington  Rifle  Contract  Trus- 
tees 

Sabulite  Explosives  (Ltd.) 

Sager  &  Slotoroff  (reconsideration) 

St.  Louis  Car  Co 

St.  Louis  Tin  <&  Sheet  Motal  Working  Co. . 

Sangster,  C.  A 

Saxon  Manufacturing  Co 

Schaefer.  Chas.,  &  Son  (reconsideration).. 

Seaboani  Air  Line  Railroad,  Federal  Ad- 
ministration, and  Seaboard  Air  Lino 
Raih-oad  Co. 

Seaboard  Air  Line  Railroad 

do : 

do 

Shannon  Copper  Co 

Shoemaker  Co 

Sieber  &  Fleming 

SlfTBros.  &Co 

Simmons.  Hartenstein  A  Whitton  (Inc.). . 

Smith,  Alexander,  &  Sons  Carpet  Co 

Smith,  Philip  P.  (Inc.) 

Southern  Overall  Co 

Southern  Padflc  Co 

Southern  Railroad  Co 

Sparkman,  C.  M , 

Specialty  Knit  Goods  CJo 

Sperry  Engineering  Co 

SrereBros.  &Co , 


} 


} 


Starr  Piano  (3o 

Stewart-McQ^ee  (instruction  Co. 

Strlckel,  W.T 

Swift  &  Co 

....do 


Subject  matter. 


Pyro  cotton , 

Decision  of  Secretary  of  War. 

do 

Busline 

Fuel  oil 

Pyrotechnics , 

Barbed  wire 

Use  of  locomotives , 

Siding  construction 

Docking  facilities 

Decision  of  Secretary  of  War. 
Transportation  of  tics 

Property  protection , 


Decision  of  Secretary  of  War, 

Railroad  fadlities 

do 


Guarding  property 

do 

Decision  of  Secretary  of  War. 

Wool 

Decision  of  Secretary  of  War. 

do , 

Steel  water  tank 

War  taxes , 


Cylinders 

Barrack  bags , 

Binoculars , 

Decision  of  Secretary  of  War. 

do 

Wool 

do 

Loading  machine 

Wool 

Song  books 

Spokes 

Wod  clothing 

Decision  of  Secretary  of  War. 

Spiral  puttees 

Decision  of  Secretary  of  War. 

Wool 

Printing 

Decision  of  Secretary  of  War. 

Buttons 

Decision  of  Secretary  of  War. 

Copper  cakes 

Wool 

Decision  of  Secretary  of  War. 


Demurrage 

Overseas  caps 

Ammunition  carts  and  gun  carts. 

Hard  bread  cans 

Wool 

Motal  parts 

Oats 

Railroad  tracks 


Decision  of  Secretary  of  War. 

do 

do , 

Copper , 

Hay 

Castor  beans , 

Decision  of  Secretary  of  War. 

Constniction 

Saddle  blankets 


Decision  of  Secretary  of  War. 

Jumpers  and  trousers 

Railroad  facilities 

Decision  of  Secretary  of  War. 

Wool 

Decision  of  Secretary  of  War. 
Tools  and  equipment 

(3ar-lining  paper 

Decision  of  Secretary  of  War. 

do 

Wool 

Decision  of  Secretary  of  War. 
....do 
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512 
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145 
167 
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Case  No. 


2M2 
2778 
2312 
26S4 
2882 
2883 
2ai5 


2811 

2907 

2906 

Sales  BCA 

18 


2835 
2836 
2061 

2779 
2779 

2741 
2615 
1931 
2801 
2M5 
2823 
2527 
2785 
28S6 
1882 

1806 


2721 

1168 

1889 

2621 

2534,2571, 

2710-2712, 

2714 

2872.710 

/873 

2288 


Name  of  claimant. 


BwUc&Co 

SymiDfTton  Chicago  Corporation. 
Symington  Machine  Corporation. 


Templar  Motors  Corporation. 


Texas  &  Pacific  Railway  Co.,  Receivers 
o(  the,  and  United  Stales  Railroad  Ad- 
minisbatlon. 

Townsend  Construction  Co 

Trostel,  Albert  A  Sens  Co 

....do 


JTrout,  George  W. 


Tweedle,  Harry.. 

Union  Paoiflc  Railroad  Co. 


.do. 


United  Gas  de  Electric  Engineering  Cor- 
poration. 

Virginia  Red  Oil  Products  Corporation . . . 

Virginia  Red  Oil  Products  Corporation 
(rttiearing). 

VitrocellCo 

Vogt,  Ben  F.,  &  W.  B.  Price 

Walker  &  Joonson  (reoonsideration) 

West  <Sr  Dodge  Co 

West  Jersey  &  Seashore  Railroad , 

West,  J.  T 

Western  Cartridge  Co 

do 

Western  Rivers  Co 

White,  J.  G.,  Engineering  Co.  (reconsid- 
eration). 

do 

Williams  Bros 

Williams,  Green 

Wilson  &  Co 

Wilson.  James  Y 

Wool  Growers'  Central  Storage  Co 


Young,  Corley  &  Ddan. 


Zeigler,  A.,  &  Bans  Co.  (rehearing). 

do 

Zenite  Metal  Co 


Subject  matter. 


Supplies 

155-miUlmeter  sheU. 
75-millimeter  shell.. 


Steel  shell 

Railroad  tracks. 


Dredging 

Interest 

Lather  gaskets . 

£sc<H*t  wagons . . 


Wool 

Maintenance  ol  traoks. 
Construction  of  tracks. 
Engineering  work 


Wool  grease. 
do 


Decision  of  Secretary  of  War . 

do 

Leases 

Gauges 

Railroad  traoks 

Wool 

Decision  of  Secretary  of  War . 

Cartridges 

Dredging , 

Construction  work 


do 

Wool 

do 

Decision  of  Secretary  of  War . 

do 

Wool 


Supplies. 


Webbing.. 

do... 

Wrenches , 


Page. 

502 
205 
439* 

810^ 

180< 


864 
681 
276 

108^ 

483- 

805 

309 

40* 

213 
695 

718 
756 
535- 
241 
133- 
247 
514 
359 
528 
623 

698- 
247 
483 
167 
769 
48a 

80^ 

27» 

402 

1053 


July  7, 1920. 
Case  No.  579. 

In  re  CLAJX  OT  XABION  CASH  VEEB  CO. 
(ON  APPEAL  TO  THE  8ECKETAKT  OT  WAK.) 

TMs  case  was  decided  by  the  Board  of  Contract  Adjustment,  April  84,  1920,  and 
all  relief  denied.  (These  decisions,  Volnme  4»  p.  1482.)  Upon  appeal  to 
the  Secretary  of  War  by  the  claimant,  the  Secretary  of  War,  by  memoranda 
of  July  10  and  July  14,  1920,  modified  the  decision  of  the  Board  of  Contract 
Adjustment  to  the  extent  of  directing  an  award  to  claimant  in  the  sum  of 
$894.37,  covering  the  cost  of  moving  specified  cars  of  hay  from  Camp  Sevier, 
Greenville,  S.  C. 

MEMORANDtTM   DECISION  OF  THE   SbCRETABT  OF  WaR, 

In  the  matter  of  the  claim  of  the  Marion  Cash  Feed  Co.,  of  Marion, 
N.  C.  Appeal  from  the  decision  of  the  Board  of  Contract  Adjust- 
ment. 

This  case  arises  under  a  statement  of  claim  asking  for  $5,213.11 
for  the  following  items : 

Freight  covering  movement  away  from  Greenville,  S.  C $3, 672. 12 

Reconsignment  charges 130. 00 

Demurrage  .:. 270. 0» 

Loss  on  resale  of  two  cars 140. 00 

C.  S.  Briggs,  salary,  one  month's  time  in  tracing  lost  cars 400.00 

Logan  Larkey,  bookkeeper,  salary,  one  month's  time  tracing  lost  cars.  100. 00 
Hotel  bills.  Incidental  expenses,  railroad  fares,  including  trips  to 
Washington  to  release  cars,  demurrage  charges,  three  people,  one 

month 375. 00 

Total  claim 5, 213. 11 

An  agreement  was  entered  into  between  the  claimant,  acting 
through  Mr.  Clarence  S.  Briggs,  president,  and  the  United  States, 
acting  through  Capt.  Fleming  C.  Reid,  Quartermaster  Corps,  con- 
tracting officer,  on  or  about  December  11, 1917,  as  follows : 

Mr.  Briggs  sent  the  following  telegram  to  Capt.  Eeid  on  December 
10,  1917 : 

"  We  offer  70  cars  No.  1  light  mixed  hay  at  $35,  to  be  delivered  as 
soon  as  railroad  companies  can  furnish  necessary  cars;  shipment 
from  Pennsylvania." 

1 


2  DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

On  December  11,  Capt.  Beid  telegraphed  in  reply: 

"Reference  telegram  December  10,  Greensboro,  N.  C,  accept  70 
cars  No.  1  timothv  hay  f.  o.  b.  cars  Camp  Sevier,  Paris,  S.  C,  $35 
per  ton.    Wire  acknowledgment," 

At  the  same  time  Capt.  Reid  wrote  to  the  claimant  a  letter  which 
included  the  following  : 

"  ♦  *  ♦  It  is  herewith  understood  that  complete  shipment  is  to 
be  made  within  30  days  and  that  payment  will  be  made  upon  in- 
voiced weights  only  when  supported  by  licensed  weighmaster's  cer- 
tificate of  weight. 

"It  is  further  understood  that  all  freight  charges  will  be  pre- 
paid and  that  cars  will  be  vouchered  for  payment  at  delivered 
price.    *    *     *" 

On  December  17, 1917,  the  claimant  wrote  to  Capt.  Reid : 

"  Replying  to  your  telegram  of  December  11,  we  confirm  70  cai-s  of 
hay.  About  one-half  wul  be  No.  1  light  mixed  hay  and  one-half 
No.  1  timothy  hay,  at  f  35  per  ton  delivered,  shipment  to  be  made  as 
soon  as  necessary  cars  are  furnished  by  the  United  States  Govern- 
ment. Request  for  cars  at  various  points  in  Pennsylvania  will  fol- 
low to-morrow,  where  we  have  this  nay  bought,  after  accepting  the 
bid  on  terms  payable  on  arrival." 

On  December  17,  1917.  the  claimant  wrote : 

"  Please  see  yours  of  December  11  and  ours  of  recent  date  referring^ 
to  the  same  contract  for  hay.  We  note  that  you  confirm  this  ship- 
ment is  to  be  delivered  all  within  30  days,  while  we«confirm  this 
order  and  made  it  part  of  the  conditions  that  the  hay  is  to  be  de- 
livered as  soon  as  necessary  cars  could  be  secured  to  load  the  hay ; 
and  that  the  Government  is  to  furnish  said  cars,  as  this  is  the  same 
batch  on  which  we  received  orders  for  Camp  Green^  and  the  only 
one  we  could  consider,  being  as  much  as  there  is  a  strict  embargo  on 
shipments  for  private  interests,  we  could  not  secure  a  car  without 
Government  orders.  Therefore  this  order  is  accepted  on  our  part 
with  the  express  understanding  that  the  goods  will  be  delivered  as 
soon  as  the  necessary  cars  are  furnished  by  your  department.  Spe- 
cial for  cars  at  various  places  follow  later." 

On  December  19,  1917,  Capt.  Reid  wrote : 

"I  have  to  advise  with  reference  to  your  letter  of  December  17 
that  I  shall  furnish  you  with  Government  papers  relative  cars  for 
hay  as  soon  as  I  am  advised  of  shippers,  loading  points,  and  names 
of  railways  furnishing  needed  equipment,  and  number  of  cars  to  be 
required  at  each  loading  point." 

On  April  4,  1918,  the  camp  quartermaster,  transportation  branch, 
Camp  Sevier,  wrote  to  the  claimant : 

"  1.  On  March  26  we  wired  that  we  were  in  receipt  of  Penn.  71939 
and  Penn.  526623  and  SSW.  28243,  which  are  billed  order  notify 
Marion  Cash  Feed  Co.,  care  camp  Quartermaster,  Camp  Sevier, 
Paris.  S.  C.,  and  requested  you  to  rusn  original  order  notify  bills 
of  laoing. 
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'•  2.  To-day  we  are  in  receipt  of  HV.  32618,  containing  oats,  and 
shipped  by  Bingham  Hewitt  Co.,  Louisville,  Ay.,  order  notify. 

"  3.  The  three  first  cars  were  unloaded  before  we  ascertained  that 
same  were  billed  order  notify.  The  latter  car  has  been  refused  by 
us  until  receipt  of  the  order  notify  bill  of  lading  covering,  and  all 
cars  in  future  billed  likewise  will  be  refused  upon  receipt  until  rail- 
roads are  released  on  receipt  of  order  notify  bills  of  lading. 

"  4.  It  would  save  a  great  deal  of  trouble  and  correspondence  on 
our  part  if  you  would  discontinue  having  cars  shipped  in  here  in 
such  manner.  Please  advise  us  what  you  intend  doing  on  future 
shipments  of  this  kind.    Also  rush  bills  of  lading  covering  the  above 


cars." 


On  April  17  the  camp  quartermaster  at  Camp  Sevier  wrote  to  the 
claimant : 

"1.  Reference  order  No.  837,  call  No.  230,  dated  December  11, 
1917,  covering  open-market  purchase  from  you  of  1,400,000  pounds 
No.  1  timothy  hay  at  $1.75  per  cwt.  f.  o.  b.  Camp  Sevier,  S.  C,  the 
records  of  this  office  show  that  283,610  pounds  have  been  aelivered. 

"  2.  The  records  further  indicate  the  following  cars  en  route : 

Weight.  Shipped. 

P.    L.    19223-19223 . 25,905  1-26-18 

C,  M.  &  St.  P.  91848 33,990  4-12-18 

Southern   136221 23,704  4-12-18 

"These  cars  will  be  accepted  f.  o.  b.  Camp  Sevier,  S.  C,  subject 
to  usual  weight  and  quality,  inspection,  and  acceptance. 

"  3.  You  are  hereby  notified  that,  due  to  failure  on  your  part  to 
complete  shipment  within  30  days  from  date  of  order,  the  balance  due 
on  this  order,  approximately  1,032,791  pounds,  is  canceled." 

The  balance  of  this  contract  was  shipped  in  42  cars  consigned  in 
various  ways,  but  mostly  to  the  Marion  Cash  Feed  Co.,  Greenville, 
S.  C,  and  to  order  of  shipper,  notify  Capt.  Baker,  Q.  M.,  Camp 
Sevier.  Out  of  the  42  cars,  40  were  later  resold  to  the  Government 
or  to  other  parties  at  a  price  of  $35  per  ton  or  better,  and  two  cars 
were  sold  at  $30  per  ton,  on  which  the  claimant  claims  a  loss  on  resale 
aggregating  $140. 

Some  of  these  cars  after  reaching  Greenville  were  consigned  else- 
where, presumably  on  the  order  of  some  one.  There  is  no  competent 
evidence  as  to  who  ordered  or  was  responsible  for  such  reconsignment. 
The  greater  part  of  the  amount  claimed  is  on  account  of  the  recon- 
signment of  these  cars. 

It  is  a  matter  of  conunon  knowledge  that  from  the  middle  of  April, 
1917,  to  the  middle  of  the  summer  the  railroads  in  and  within  a 
radius  of  30  miles  of  Camp  Sevier  were  very  badly  congested.  One 
reason  for  this  was  that  the  mud  was  so  deep  it  was  impossible  to  un- 
load the  cars.  It  was  also  necessary  to  clear  out  this  congestion  in 
order  to  properly  care  for  the  movement  of  troops.  The  files  contain 
the  following  letter : 
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War  Department, 
Office  of  the  Zone  Supply  Officer, 

Atlanta^  November  £4^  1919. 
From :  O.  Z.  S.  O.,  Camp  Records  Section,  Atlanta,  Ga. 
To:  Camp  Supply  0£Eicer,  Camp  Sevier,  Greenville,  S.  C. 
Subject :  Keconsigning  hay  to  Camp  Greene. 

1.  The  foUowing  cars  of  hay  were  reconsigned  from  your  camp  to 
Camp  Greene : 

NYC  111766        CH&D— 4170 
P&LE  33417        AT&SF--30475 
MP  40144        IC— 130539 
Penn  562289— (correct  number  566280) 
B&M  58299— (correct  number  68229) 
These  cars  were  paid  for  at  Camp  Greene  during  the  month  of 
August,  1918,  and  delivery  was  made  during  July,  1918. 

2.  Please  furnish  this  office  with  copy  of  authority  for  reconsigning 
these  cars  from  your  camp  to  Camp  Greene. 

By  authority  of  the  Zone  Supply  Officer. 

Jack  Hayes, 
Colonel^  U.  S.  Army^ 
Asst.  Zone  Supply  Officer . 
By  Henry  Naab, 
Expert  and  Special  Agent 
in  charge  Camp  Records  Section. 
RN-FE 

1st  Ind. 

Office,  Camp  Supply  Officer,  Camp  Sevier,  S.  C,  November  28, 
1919. 
To :  Office,  Zone  Supply  Officer,  Camp  Records  Section,  Atlanta,  Ga. 
1.  These  cars  were  reconsigned  during  the  period  of  bad  congestion 
in  the  yard,  in  the  summer  of  1918,  on  authority  of  the  chief  of  for- 
age, Chicago,  either  hy  telegram  or  telephone.  This  office  is  unable 
to  obtain  a  record  of  this  authority. 

Oces  L.  Ferris, 
Major^  Q.  M.  Corps^  Camp  Supply  Officer. 

A  checking  of  the  numbers  of  these  eight  cars  shows  that  they  are 
included  in  the  42  for  which  freight,  amounting  to  approximately 
$500,  is  asked  by  the  claimant.  These  cars  were  resold  to  the  Govern- 
ment. 

With  further  reference  to  the  authority  upon  which  these  cars  were 
reconsi^ed,  the  following  testimony  of  Mr.  Briggs  shows  his  activi- 
ties in  the  matter : 

"  Mr.  Briggs.  On  receipt  of  the  letter  canceling  the  order,  I  came 
immediately  to  Washington,  took  it  up  with  the  forage  department, 
and  asked  that  the  contract  be  lived  up  to ;  that  I  had  acted  on  it  in 
good  faith ;  had  bought  the  goods  and  held  same  all  winter  awaiting 
his  cars,  and  that  it  meant  a  serious  loss  to  me.  I  was  unable  to  get 
any  satisfaction  in  that  direction.  I  proceeded  to  place  or  resell  the 
cars.    I  placed  an  order  with  the  Southern  Railway  at  Charlotte  to 
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stop  all  the  cars  they  could,  giving  them  a  list  of  cars  which  were 
then  in  transit;  but  the  major  portion  of  them  arrived  at  Camp 
Sevier.     (Pp.  15-16,  transcript  of  July  1, 1919. ) " 

"Mr.  Brigos.  *  *  *  I  endeavored  to  resell  or  dispose  of  the 
hay  immediately,  but  found  that  there  were  seven  or  eight  hundred 
cars  of  hay,  in  addition  to  mine,  on  the  tracks  at  the  same  time, 
shipped  by  various  other  shippers,  and  that  demurrage  charges  oi 
$10  a  day  were  accruing  and  that  the  railroad  company  was  selling  at 
auction  every  day  or  two,  and  that  in  some  cases  it  would  brine  $10 
a  ton,  or  a  loss  of  $15.     (Pp.  lfr-17,  transcript  of  July  1, 1919.)^ 

"  Mr.  Brigos.  The  sidings  were  all  full  of  various  commodities  that 
he  could  not  unload.  After  spending  some  time  without  success  try- 
ing to  resell  the  hay  in  the  vicinity,  and  in  the  face  of  these  auction 
safes  being  held,  I  found  it  to  be  impossible,  and  resolved  to  send  it 
back  to  Marion,  unload  it,  and  save  demurrage. 

"  While  hunting  for  these  cars  scattered  all  around,  to  get  their 
location  so  as  to  ship  them  back,  the  agent  would  not  sign  bills  of 
lading,  as  they  had  changed  agente  and  the  cars  were  badly  mixed  up. 

"  I  discovered  that  of  the  42  cars  which  he  rejected  and  returned 
my  invoices  for — ^this  is  a  copy  of  his  letter  returning  the  invoices 
in  a  batch  [indicating]  (p.  17,  transcript  of  July  1,  1919)." 

"  Mr.  Brigos.  It  is  a  statement  drawn  from  my  original  book  of 
entry  relating  to  the  42  cars  which  the  quartermaster  at  Camp  Se- 
vier rejected  and  explains  in  detail  my  expenses  in  various  ways  in 
fetting  the  cars  away  and  reselling  the  cars."  (P.  18,  transcript  of 
uly  1,  1919.) 

"  Mr.  Brigos.  My  regular  salary,  one  month's  time,  $400.  Logan 
Lakey,  bookkeeper,  was  receiving  $100.  Ralph  Carson  was  an  at- 
torney who  assisted  us  at  that  time.  When  1  first  decided  to  move 
these  cars  I  found  three  or  four  hundred  dollars  demurrage  on  them, 
and  through  a  technical  point — failure  to  notify  ourselves  or  the 
quartermaster  in  compliance  with  the  law — ^the  result  of  the  attor- 
ney's efforts  was  that  we  got  that  wiped  off."  (P.  20,  transcript  of 
July  1,  1919.) 

"  Mr.  Briggs.  ♦  *  *  Then  there  are  hotel  bills.  I  did  not  keep 
a  detailed  statement  daily.  I  have  made  a  charge  of  $4  a  day. 
There  were  three  of  us,  and  we  were  traveling  all  the  while,  trying 
to  locate  these  cars.  At  every  little  town  the  railroad  agent  could 
not  give  us  any  information  about  the  location  of  the  cars.  In  order 
to  locate  the  cars  and  get  them  out,  we  spent  $375  for  the  three  of 
us,  which  is  based  on  $4  a  day.  I  am  not  able  to  give  you  a  detailed 
statement  beyond  that.  I  know  my  expenses  actually  exceeded  that, 
including  street  car  fares,  taxicab  fares,  city  and  interurban  trips 
on  the  cars,  as  well  as  hotel  bills.  These  cars  were  scattered  all  over, 
and  things  were  mixed  up  so  that  you  couldn't  tell  anything  about 
them."     (Pp.  20-21,  transcript  of  July  1,  1919.) 

On  the  total  amount  claimed,  $1,680  is  for  freight  covering  the 
movement  of  four  cars  away  from  Greenville.  There  is  a  dispute 
between  the  claimant  and  the  railroad  company  as  to  the  liability 
of  the  claimant  to  pay  it,  and  the  matter  is  now  in  litigation.  This 
part  of  its  claim,  therefore,  is  made  contingently  upon  claimant's 
ultimate    liability  to  pay  it  to  the    railroad    company    (pp.   56- 
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i58,  transcript  July  10,  1919).  The  claimant  also  includes  an  item 
iof  freight  on  car  No.  20130,  amounting  to  $606.67,  which  claimant 
disputes  with  the  railroad  company,  and  which  it  withdraws  from 
this  claim  in  the  event  that  it  is  not  liable  to  pay  it  (pp.  73-75, 
transcript  July  10, 1919).  These  cases  are  set  for  trial  in  the  courts 
of  South  Carolina  for  the  July  term,  having  been  postponed  at  the 
jclaimant's  request  during  the  last  term. 

The  decision  of  the  Board  of  Contract  Adjustment  holds  that  if 
the  cancellation  of  April  17, 1918,  was  not  a  complete  repudiation  of 
the  agreement,  it  was  at  least  an  anticipatory  breach  by  the  United 
States,  which  made  it  the  duty  of  the  claimant  to  do  nothing  further 
which  would  increase  the  damages  to  the  Government  (Williston's 
Wald's  Pollock  on  Contracts,  pp.  369,  349,  and  cases  there  cited; 
Sedgwick  on  Damages,  sec.  636c),  and  that  since  the  claimant  did 
not  refrain  from  shipping  the  hay  which  the  Government  had  noti- 
fied him  it  would  not  accept,  and  because  of  the  shipping  most  of 
the  charges  which  it  seeks  to  recover  were  incurred,  therefore,  it  is 
not  entitled  to  recover.  On  an  adjustment  basis  under  the  act  of 
March  2, 1919,  the  claimant  would  be  entitled  to  recover  what  it  paid 
for  these  42  carloads;  the  freight  to  Camp  Sevier  on  the  3  cars  in 
transit  on  April  17  (but  not  on  the  other  39  cars) ;  plus  its  actual 
carrying  charges  and  overhead  on  the  42  cai  loads  down  to  April  17, 
and  thereafter  on  the  said  3  carloads  until  resale,  and  a  reasonable 
amount  for  what  such  charges  would  have  been  on  the  39  carloads 
(had  they  not  been  shipped)  until  it  reasonably  would  have  been 
able  to  dispose  of  them ;  less  the  fair  salvage  value  of  the  42  carloads. 
In  this  case  the  fair  salvage  value  has  been  liquidated  by  the  claim- 
ant's resale  of  the  cars,  and  in  $35  per  ton  or  better  on  40  cars  and 
$30  per  ton  on  2  cars.  Since  claimant  paid  only  about  $23  per  ton 
on  the  average  for  this  hay  and  has  resold  at  such  a  good  figure,  the 
difference  between  the  purchase  and  sale  price  would  appear  to  be 
clearly  more  than  its  carrying  charges,  overhead  and  the  freight,  on 
the  movement  of  the  3  cars  southward.  It  therefore  appears  that 
on  a  settlement  the  claimant  would  be  entitled  to  nothing. 

Granting  that  the  42  cars  were  sent  to  Camp  Sevier  and  recon- 
signed  from  there  by  some  one  in  the  employ  of  the  United  States 
Government,  it  still  seems  to  be  impossible  to  hold  the  Government 
liable  for  the  freight  charges  which  accrued.  There  is  no  evidence 
showing  the  authority  of  anyone  in  the  employ  of  the  United  States 
to  reconsign  the  cars ;  on  the  contrary  the  claimant  states  that  these 
cars  were  consigned  mostly  to  the  Marion  Cash  Feed  Co.,  Greenville, 
S.  C,  or  to  order  of  shipper,  notify  Capt.  Baker,  quartermaster,  Camp 
Sevier.  Under  these  circumstances,  no  one  in  the  employ  of  the 
(Tovernment  could  authorize  a  reconsignment  of  these  cars,  and  if  the 
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<iars  were  moved  upon  the  orders  of  anyone  in  the  employ  of  the 
United  States  Government  such  would  be  a  tort;  the  Government 
is  not  liable  for  the  torts  committed  by  its  agents. 

Newton  D.  Baker, 

Secretary  of  War. 

War  Department, 
Washington^  July  10^  1920. 


Memorandum  Decision  op  the  Secretary  of  War. 

In  the  matter  of  the  claim  of  the  Marion  Cash  Feed  Co.,  of 
Marion,  N.  C;  appeal  from  decision  of  the  Board  of  Contract 
Adjustment. 

The  total  amount  claimed  in  this  matter  is  $5,213.11.  The  largest 
item  covers  freight  charges  for  reconsignment  of  hay  from  Green- 
ville, S.  C.  It  is  unnecessary  to  restate  the  rather  complicated  deal- 
ings out  of  which  the  claim  grew,  beyond  saying  that  the  Marion 
Cash  Fped  Co.  undertook  to  procure  and  deliver  for  the  use  of  the 
Army  at  Camp  iSevier  certain  quantities  of  hay  within  a  limited 
period  of  time,  the  Government  undertaking  to  accept  and  pay  for 
the  hay  and  to  aid  the  claimant  in  procuring  cars  for  its  trans- 
portation. 

A  part  of  the  hay  was  properly  delivered  and  accepted.  Delays 
«ro6e,  however,  which  exceeded  the  time  limit  of  the  contract,  and 
those  properly  authorized  in  the  matter  canceled  the  order  as  to 
42  cars  remaining  undelivered  at  the  time.  Of  these  42  cars,  a  large 
number  were,  however,  subsequently  transported  to  Greenville,  S.  C, 
and  some  of  them  were  accepted  and  their  cargoes  paid  for.  By 
reason  of  the  fact  that  troop  movements  of  an  extensive  character 
were  taking  place  the  congestion  in  the  railroad  yards  at  Camp 
Sevier  and  at  Greenville,  S.  C,  necessitated  clearing  out  various 
cars  on  the  sidings,  and  some  of  the  42  cars  of  hay  bought  for 
delivery  imder  the  contract,  but  as  to  which  cancellations  had  been 
interposed,  were  ordered  out  of  the  yards  and  were  subsequently 
accepted  at  Camp  Greene  and  the  hay  paid  for.  A  part  of  the  claim 
presented  here  is  for  the  freight  charges  and  demurrage  upon  the 
cars  which  by  somebody^s  order  found  themselves  reconsigned  from 
Camp  Sevier  to  Camp  Greene. 

The  situation  was  very  confused.  The  personnel  of  the  Army 
dealing  with  the  subject  was  changing  from  day  to  day ;  the  records, 
which  in  a  more  composed  time  would  have  been  accurately  kept, 
seem  to  have  been  overlooked  in  the  hurry  and  confusion  of  the  large 
troop  movement,  and  it  is  not  now  possible  to  locate  with  certainty 
the  person  who  directed  the  reconsignment  and  reshipment  of  these 
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cars.  It  does  appear,  however,  from  a  letter  signed  by  Maii  Ferris: 
in  November,  1919,  that  eight  cars,  specified  by  nomibers  and  rail- 
roads, were  ordered  reshipped  on  the  authority  of  the  Chief  of 
Forage,  Chicago,  either  by  telegraph  or  telephone.  It  would  seem,, 
therefore,  that  the  War  Department  should  reimburse  the  claimant 
for  the  freight  and  demurrage  charges  on  these  eight  cars,  and  I 
therefore  modify  the  finding  of  the  Board  of  Contract  Adjustment 
to  the  extent  necessary  to  award  to  the  claimant  the  sum  of  $387.70, 
covering  the  freight  movement  away  from  Greenville,  S.  C,  and 
reconsigmnent  charges  on  the  eight  cars  in  question. 

The  decision  of  the  Board  of  Contract  Adjustment  on  all  other 
aspects  of  the  case  is  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 


War  Dbpartmentj. 

Washington^  JvlyU^  1920. 

A  Supplemental  Memoranditm  Decision  of  the  Secretary  of  Wart 
IN  THE  Matter  of  the  Claim  of  the  Marion  Cash  Feed  Co.,  of^ 
Marion,  N.  C.  Appeal  from  the  Decision  of  the  Board  of- 
Contract  Adjustment. 

Subsequent  to  my  memorandum  decision  of  July  10,  1920,  in  the- 
above-named  claim,  certified  copies  of  the  correspondence  with  the 
Marion  Cash  Feed  Co.  were  forwarded  from  the  office  of  the  depot 
officer,  Atlanta  General  Supply  Depot,  camp  record  section,  Atlanta,. 
Ga.    This  correspondence  shows  that,  in  addition  to  the  eight  cars- 
for  which  the  claimant  was  reimbursed  in  my  memorandum  decision 
of  July  10,  it  appears  that  car  P.  M.  G.  20130  was  ordered  reshipped 
from  Camp  Sevier.    Accordingly,  I  therefore  modify  the  findings 
of  the  Board  of  Contract  Adjustment  to  the  extent  necessary  to- 
award  the  claimant  the  sum  of  $606.67,  covering  the  freight  move- 
ment away  from  Greenville  and  reconsigmnent  charges  on  this  car.. 

Newton  D.  Baker, 

Secretary  of  War. 


July  7,  1920. 
Case  No.  1642. 

In  re  CXAIK  OF  W.  E.  BOBINSON  &  CO.,  FAGTOKS  FOB  S.  A.  SHAVEB  A  SON 

(OH  APPEAL  TO  SEGBETABT  OF  WAB). 

On  Eeveew  by  the  Seqretary  of  War,  July  10, 1920. 

CLAHC  AHS  decision. — This  olaim  was  decided  by  the  Board  of  Contract  Ad- 
justment adversely  to  the  claimant  on  Karch  18,  1980.  On  appeal  to  the 
Secretary  of  War,  aillrmed.  For  the  decision  of  the  Board  of  Contract  Ad- 
justment, see  Vorlnme  4,  page  98. 

Memorandum  for  the  Secretary  of  War  : 

We  have  carefully  examined  the  entire  record  and  testimony  in 
this  case  and  are  of  the  opinion  that  the  decision  of  the  Board  of 
Contract  Adjustment,  heretofore  rendered,  is  correct  and  just.  Ac- 
cordingly, we  recommend  that  same  be  affirmed. 

Herbert  H.  Lehman, 
k.  c.  goodale, 
^Special  Advisers  to  the  Secretary  of  War. 


July  10, 1920. 

This  claim  comes  before  me  on  appeal  from  a  decision  of  the 
Board  of  Contract  Adjustment,  denying  claimant  relief. 

Upon  consideration  of  the  entire  record,  the  decision  of  the  Board 
of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 


July  21,  1920. 
Case  No.  1470. 

In  re  CLAIM  OF  MICHIOAH  STEEL  TITBE  PK0BVCT8  CO. 

On  Re^tew  by  the  Secretary  or  War,  July  21, 1920. 

CSJilK  ANB  BECISION. — This  claim  was  decided  by  the  Board  of  Contract  Ad- 
justment adversely  to  the  claimant  on  Karch  18,  1920.  On  appeal  to  the 
Secretary  of  War,  al&rmed.  For  the  decision  of  the  Board  of  Contract  Ad- 
justment, see  Volume  4,  page  416. 

« 

After  careful  consideration  of  the  record  in  this  matter,  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 

advisers. 

Newton  D.  Baker, 

Secretary  of  War, 

I  fully  concur  in  the  conclusion  of  the  Board  that  for  the  reasons 
stated  therein  it  is  without  jurisdiction  to  make  an  adjustment  of 
this  claim. 

There  is  nothing  vague  or  indefinite  in  the  clause  of  the  contract 
providing  for  inspection;  the  articles  tendered  under  the  contract 
shall  be  at  all  times  subject  to  inspection  by  the  officers  or  agents 
of  the  Ordnance  Department  or  persons  designated  by  the  Chief 
of  Ordnance  or  the  contracting  officer.  It  is  a  reasonable  implica- 
tion that  this  inspection  shall  be  one  to  determine  whether  or  not 
such  articles  conform  to  specifications,  and  no  "  reformation  "  by  any 
authority  is  needed  to  insert  such  a  clause  in  the  contract.  What 
is  complained  of  here  is,  really,  that  although  inspection  showed 
that  the  article  did  conform  to  specifications,  nevertheless  an  in- 
competent, or  stupid,  or  obstinate,  or  careless,  or  prejudiced  in- 
spector rejected  them. 

The  case  is  one  of  great  hardship,  but  relief  can  not  be  found  in 
this  proceeding. 

E.  Henry  Lacombe, 

Special  Adviser. 

July  19, 1920. 

I  concur. 

li.   C.  GOODALE, 

Special  Adviser, 
July  21, 1920. 
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July  23,  192(). 
Caae  No.  2473. 

In  re  CLAUK  07  DOKKIS  KOTOR  CAB  COKPAlTr. 

Ol7  BUVIBW  BT  THE  SeOKETTART  OF  WaS,  JtJLT  23,  1920. 

CLAU  AHD  DECISION. — This  olaim  was  decided  by  the  Bi>ard  of  Oontraot  A4- 
jUBtmeiit  adversely  to  the  claimant  on  Karoh  29,  1920.  On  appeal  to  the 
Secretary  of  War,  affirmed.  7or  the  decision  of  the  Board  of  Contract  Ad- 
justment, see  Volume  4,  paire  729. 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 

advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

June  21,  1920. 

This  is  a  claim  for  compensation  measured  by  the  prospective 
profits  which  would  have  been  earned  by  the  claimant  if  the  contract 
had  been  completed.  Kecognizing  that  the  rule  established  by  the 
War  Department  in  the  settlement  of  munitions  contracts  does  not 
allow  unearned  profits,  the  claimant  attempts  to  distinguish  his  case 
from  the  general  run  of  cases  and  urges  that  it  has  unusual  merits 
and  manifest  equities. 

The  total  contract  price  of  the  articles  contracted  for  was  $54,- 
737.50.  No  articles  were  delivered,  but  the  contract  was  formally 
executed.  The  Ordnance  Department  allowed  and  made  a  partial 
payment  in  the  sum  of  $16,279.21,  and  has  offered  to  allow  an  addi- 
tional sum  of  $1,392.55.  These  two  sums  include  all  the  contractor 
claimed  for  unworked  direct  materials,  worked  direct  materials, 
direct  labor,  and  overhead  and  special  facilities,  and,  In  place  of  the 
inward  handling  expense  and  storage  claimed,  an  allowance  of  10 
per  cent  on  all  of  the  above  items  excepting  the  unworked  direct  ma- 
terial, on  which  an  allowance  of  6  per  cent  was  made.  The  items 
refused  were  $5,035.35  for  overhead,  which  is  said  to  have  been  cov- 
ered by  a  lump  allowance  to  the  claimant  for  overhead  on  all  the 
Government  work  in  process  at  the  time  of  suspension,  and  an  item 
of  $21,147.67,  which  is  estimated  to  be  the  profit  the  claimant  would 

have  made  on  the  contract  if  it  had  been  compleied. 

11 
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In  petitioner's  brief  on  this  appeal  no  mention  is  made  of  the  item 
for  overhead,  and  the  argument  is  confined  entirely  to  the  item  of 
anticipated  profits.  It  will  be  seen  that  the  claim  for  anticipated 
profits  greatly  exceeds  the  amount  of  compensation  allowed  to  the 
claimant  under  Supply  Circular  111.  This  is  undoubtedly  due  to  the 
fact  that  the  rate  of  profit  on  the  contract  was  extremely  high. 

This  fact  undoubtedly  colors  the  point  first  suggested  by  the  peti- 
tioner in  support  of  the  allegation  that  this  case  is  unlike  the  ordinary 
case  and  has  unusual  merit  and  manifest  equities.  This  first  point 
is  that  the  motor  car  company  could  have  completed  the  contract 
within  30  days  (after  the  time  specified  in  the  termination  clause  of 
the  formal  contract)  and  would,  in  that  case,  have  made  the  profit. 
There  is  nothing  unusual  about  this.  There  were  a  great  many  cases 
in  which  profits  far  in  excess  of  $21,000  could  have  been  made  by  con- 
tractors if  they  had  continued  the  work  for  30  days  after  the  date 
when  they  were  asked  by  the  Government  to  suspend.  With  the 
foregoing  suggestion  the  claimant  couples  the  suggestion  that  even  if 
this  claim  is  allowed  and  the  anticipated  profit  is  paid  to  the  com- 
pany, there  will  still  result  a  saving  to  the  Government  of  $13,000, 
as  compared  with  paying  the  full  contract  price.  This  also  is  quite 
the  usual  situation.  If  that  suggestion  could  lead  to  the  paying  of 
anticipated  profits  in  this  case,  it  would  lead  to  paying  them  in  all 
cases,  but  the  payment  of  anticipated  profits  is  explicitly  prohibited 
by  Supply  Circular  111.  This  provision  of  that  supply  circular  was 
adopted  after  the  most  careful  consideration  and  for  the  most  cogent 
reasons,  and  so  far  as  we  know  has  never  been  departed  from,  nor  has 
it  been  seriously  objected  to  by  the  munitions  contractors  of  the 
United  States. 

The  second  suggestion  of  the  claimant  is  that  where  it  is  "  impos- 
sible "  to  settle  under  the  terms  of  the  supply  circulars  "  any  settle- 
ment within  the  legal  liability  of  the  Government  should  be  made." 
This  argument  really  amounts  only  to  the  suggestion  that  wherever  a 
contractor  refuses  to  waive  the  anticipated  profits,  the  War  Depart- 
ment should  allow  the  anticipated  profits  on  the  theory  that  they  are 
"  within  the  legal  liability  of  the  Government."  Of  course,  if  that 
attitude  were  adopted  by  the  department,  no  one  would  waive  the 
anticipated  profits. 

The  last  suggestion  of  the  petitioner  is  that  the  War  Department 
should  not  take  advantage  of  the  claimant's  agreement  to  suspend 
production,  reference  being  made  to  "  Notes  on  the  jurisdiction  of  the 
Secretary  of  War  to  settle  contracts,  etc."  So  far  as  we  know  there  is 
no  intention  on  the  part  of  the  Government  to  attempt  now  to  put  into 
effect  the  termination  clause  of  the  contract.  The  contractor  agreed 
to  suspend  production  and  negotiate  a  settlement.    The  Government 
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has  attempted  to  negotiate  a  settlement  and  has  made  the  claimant  a 
final  offer.  If  that  is  refused,  the  claimant  is  at  liberty  to  take  the 
matter  into  the  courts,  unless  he  has  shut  himself  off  from  doing  so  by 
executing  the  partial-settlement  contract.  The  partial-settlement  con- 
tract is  not  among  the  papers  submitted,  so  that  we  can  not  tell 
whether  it  waives  resort  to  the  Court  of  Claims  or  not. 

In  our  judgment  the  decision  of  the  Board  of  Contract  Adjust- 
ment should  be  affirmed. 

William  H.  Davis, 

Special  Adviser, 


July  23,  1920. 

I  concur.  The  agreement  made  at  the  time  of  suspension  seems  to 
me  to  have  been  that  upon  suspension  of  work,  compensation  should 
be  made  on  a  fair  and  equitable  basis  for  what  had  already  been  done 
and  expended  by  the  claimant.  I  think  that  the  basis  of  settlement 
directed  by  the  board  and  outlined  in  the  supply  circulars  is  a  fair 
.basis  of  settlement  and  fulfills  the  obligation  of  the  Government. 

S.  C.  GOODALE, 

Special  Adviser  to  tfie  Secretary  of  War,- 


JuLT  26, 1920. 
Case  No.  1761. 

In  re  CLAIM  OF  KIDVALE  STEEL  &  OBBNANCE  CO. 

On  Review  by  the  Secretary  or  War,  July  26, 1920. 

CLAIK  AHD  DECISION. — Tills  olaim  was  decided  by  the  Board  of  Oontraot  Ad^ 
justment  adversely  to  claimant  on  February  80,  1990.  On  appeal  to  the: 
Secretary  of  War,  afflrmed.  Bor  the  decision  of  the  Board  of  Contract  Ad- 
justment, see  Volume  3,  page  911. 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in. 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

Newton  D.  Baker, 

Secretary  of  War^ 


July  23,  1920. 
memorandum. 

One  phrase  in  the  opinion  of  the  Board  may  be  open  to  criticism.. 
It  states  that  ^'  it  was  the  duty  of  the  claimant  to  order  such  amounts- 
(of  ferrosilicon)  as  it  deemed  necessary  during  the  continuance  of 
the  war."  If  this  phrase  be  construed  as  finding  that  claimant  had 
contracted  with  the  Government  so  to  do,  then  we  should  dissent 
from  such  finding. 

On  the  one  side  an  appeal  was  made  to  claimant's  patriotism  and 
it  was  told  that  it  would  receive  contracts  for  steel  from  time  to  time 
which  would  fully  occupy  its  whole  time.  On  the  other  side  claim- 
ant was  loyally  eager  to  assist  the  Government  in  carrying  on  the 
war  and  was  quite  ready  to  shunt  off  its  commercial  business  so  as 
to  throw  practically  all  its  energies  into  the  production  of  war  mate- 
rial. This  mutual  understanding,  however,  did  not  preclude  either 
side  from  changing  its  policy  at  any  time.  If  some  ingenious  in- 
ventor had  submitted  a  glorified  form  of  papier-mach6,  which  was- 
cheaper  and  as  efficient  as  "  shell  steel,"  the  Government  would  breach 
no  contracts  if  it  ceased  giving  further  orders  for  steel.    If  claim- 

14 
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• 

ant  should  change  its  mind  about  doing  war  work  exclusively,  it 
would  breach  no  contract  if  it  declined  to  accept  some  future  offered 
contract  for  500,000  tons.  The  Government  might,  if  it  needed  the 
steel  commandeer  claimant's  factory  and  make  steel  there;  but  that 
would  be  exercising  a  war  power  which  it  posse^d  gene'raUy  and 
which  it  could  exert  equally  over  some  other  manufacturer  who  had 
never  offered  to  cooperate  or  to  devote  his  factory  to  war  work.  But 
in  the  case  assumed  the  Government  could  not  maintain  a  suit  for 
damages  for  breach  of  contract. 

As  we  understand  the  testimony,  at  the  time  claimant  made  these 
heavy  purchases  of  ferrosilicon  the  Government  had  taken  control 
of  that  product  by  its  system  of  allocation.  That  claimant  chose 
thus  to  buy  so  largely  in  advance  was  its  own  decision ;  it  would  cer- 
tainly be  doing  all  that  could  be  expected  of  it  if  it  provided  ferro- 
silicon sufficient  for  each  new  contract  as  such  contract  was  tendered 
to  it.  It  could  get  no  silicon  without  priority  allotment  and  might 
reasonably  expect  that  when  the  actual  need  arose  the  Government 
would  give  it  an  allotment ;  if  sufficient  had  not  then  been  reserved 
from  other  uses  to  allow  of  such  allotment  being  made,  that  would 
not  be  claimant's  fault. 

We  are  clearly  of  the  opinion  that  there  is  no  proof  of  any  such 

agreement  as  the  Dent  Act  contemplates  as  the  basis  of  this  claim  and 

recommend  that  the  decision  of  the  board  be  affirmed. 

Respectfully  submitted. 

E.  Henry  Lacombe, 

R.    C.    GOODALE, 

Special  Advisers. 


i     Jtot  26,  1920. 
Case  No.  2602. 

In  re  CLAIM  07  THE  lOCOXOBZLS  00.  OT  AlOBBIOA. 

On  Eeview  by  the  Segbetart  op  War,  Jult  26, 1920. 

4ILAnC  AND  DECISIOH.^This  claim  under  the  act  of  March  2,  1919,  for  $200,- 
790.20,  based  upon  a  collateral  oral  agreement  relating  to  war  taxes,  was 
allowed  by  the  decision  of  the  Board  of  Contract  Adjustment  under  date  of 
April  24,  1920.  Held,  on  review  by  the  Secretary  of  War,  that  the  formal 
contract  governs  and  that  claimant  is  not  entitled  to  relief  under  the  act 
of  March  2,  1919.    The  formal  contract  contained  no  mention  of  war  taxes. 

Memorandum  for  the  Secretary  of  War  : 

The  formal  written  contract  between  the  United  States  and  this 
iclaimant  specifies  the  price  which  the  United  States  shall  pay  for 
each  automobile.  It  is  suggested  that  this  is  not  inconsistent  with 
the  existence  and  validity  of  a  prior  or  contemporaneous  separate 
parole  agreement  to  the  effect  that  the  United  States  will  also  pay 
any  excise  tax  imposed  on  the  manufacture  of  automobiles.  I  doubt 
the  correctness  of  this  conclusion,  and  believe  that  the  law  on  the 
subject  should  be  authoritively  determined  by  the  courts  before  you 
direct  payment  of  this  and  other  similar  claims.  The  only  difference 
between  the  present  case  and  any  other  in  which  it  is  claimed  that  a 
representative  of  the  Government,  in  negotiating  a  contract  for  the 
purchase  of  goods,  has  orally  agreed  that  the  United  States  will  pay 
some  item  of  the  seller's  cost  of  production  in  addition  to  the  pur- 
jchase  price  named  in  the  contract,  is  that  in  the  present  case  the 
item  of  cost  to  be  reimbursed  was  one  not  definitely  anticipated, 
which  would  only  accrue  through  action  by  the  United  States.  As 
one  of  the  main  purposes  of  a  formal  contract  for  the  purchase  of 
goods  is  to  specify  how  much  the  buyer  shall  pay  for  the  goods,  and 
to  limit  the  obligation  of  the  buyer  to  payment  of  the  specified  price, 
I  fail  to  concur  in  the  view  that  the  oral  agreement  can  be  consid- 
ered as  separate  from  and  not  inconsistent  with  the  formal  contract, 
Therefore  I  think  that  an  agreement  to  pay  more  than  the  contract 
price  can  be  given  effect,  if  at  all,  only  through  reformation  of  the 
formal  contract. 

(Considering  the  matter  on  a  basis  of  attempting  the  reformation 
-of  the  formal  contract,  it  appears,  however,  that  it  was  by  intention 
16 
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and  not  through  inadvertence  that  the  formal  contract  omitted  any 
provision  for  payment  of  the  tax  by  the  UniteJi  States.  Two  reasons 
are  given  for  this  omission;  that  "it  was  assmned  that  the  Govern- 
ment would  not  assess  any  tax  on  purchases  for  its  own  use";  and 
that  the  Government  was  unwilling  to  make  a  contract  for  an  uncer- 
tain amount^  as  would  necessarily  be  the  case  if  the  Government 
agreed  to  pay  any  tax  thereafter  to  be  assessed. 

The  first  reason  given  appears  to  be  an  argument  in  favor  of  the 
contractor's  assuming  the  risk  of  a  tax  being  imposed,  rather  than 
a  reason  for  the  Government's  refusal  to  insert  in  the  written  con- 
tract any  element  of  the  agreement  intended  to  remain  in  force  as  a 
part  of  the  contract  then  formulated.  The  second  reason  given  prob- 
ably was  the  controlling  one,  however.  The  parties  were  about  to 
make  a  formal  contract,  required  by  law  to  be  filed  with  the  Auditor 
for  the  War  Department  as  a  check  against  overpayments.  On  this 
contract  an  allotment  had  to  be  made  from  a  congressional  appro- 
priation. Such  allotment  and  appropriation,  as  well  as  the  action 
of  the  auditor  in  respect  to  payments,  would  have  been  directly 
affected  by  the  clause  which  claimant  desired  to  have  included,  pro- 
viding for  payment  by  the  United  States  of  any  tax  subsequently 
levied  by  the  United  States.  Under  these  conditions  it  is  difficult 
to  suppose  that  the  parties  intended  the  Government  to  be  bound  to 
these  payments  unless  the  contract  so  provided,  or  that  public  policy 
would  permit  such  an  intention,  if  entertained,  to  be  given  effect,  for 
the  Government  would  then  be  charged  with  the  very  same  indefinite 
and  unliquidated  liability  which  it  expressly  refused  to  directly 
assume  in  the  written  contract.  The  proof,  too,  in  my  opinion,  falls 
short  of  that  necessary  to  justify  a  reformation  of  the  written  con- 
tract. The  only  former  Government  employee  called  as  a  witness 
as  to  the  facts  in  question  (Lieut.  Ecker),  instead  of  being  called 
upon  to  directly  state  whether  he  promised  that  the  Government 
would  pay  the  tax,  as  alleged,  was  only  examined  in  general  terms 
as  to  whether  the  testimony  of  the  claimant's  representative  as  to 
the  conversations  relied  on  was  correct.  Lieut.  Ecker  was  stopped 
by  the  claimant's  attorney  when  he  attempted  to  amplify  the  brief 
version  of  this  conversation  given  by  the  claimant's  representative, 
and  was  never  called  upon  to  state  his  own  version  of  what  was  said 
and  done. 

But  even  assuming  that  you  should  be  satisfied  that  claimant  has 
presented  a  case  calling  for  reformation  of  the  formal  contract,  the 
question  presents  itself  whether  as  Secretary  of  War  you  possess 
power  to  reform  such  a  contract  under  these  circumstances,  and,  if 
you  have  such  power,  whether  it  is  in  the  interest  of  sound  admin- 
istration that  such  authority  should  be  exercised  in  a  case  in  which 
the  Comptroller  of  the  Treasury,  upon  submission  of  the  matter  to 
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him,  has  held  that  the  claimant  is  not  entitled  to  reformation  of  the 
written  contract.  Irrespective  of  any  question  of  the  jurisdiction 
of  the  Secretary  of  War  to  reform  contracts  which  have  been  fully 
performed,  I  think  that  sound  administration  requires,  at  least  in 
the  absence  of  very  cogent  reasons  to  the  contrary,  that  full  effect 
and  credit  should  be  given  decisions  of  the  Comptroller  of  the  Treas- 
ury in  matters  which  have  been  decided  by  him  within  the  scope  of 
his  jurisdiction,  and  I  believe  that  this  consideration  is  controlling 
in  the  present  case,  the  Comptroller  of  the  Treasury  appearing  to 
have  had  full  jurisdiction  to  consider  all  claims  now  presented,  with 
the  exception  of  the  petitioner's  prayer  for  relief  under  the  act  of 
March  2,  1919. 

As  I  believe  it  to  be  the  purpose  of  the  Dent  Act  to  cover  cases  in 
which,  owing  to  the  war  emergency,  the  parties  have  neglected  to 
make  formal  contracts,  and  do  not  think  that  it  was  the  purpose  of 
the  act  to  revive  tentative  agreements  which  have  been  merged  in 
formal  written  contracts  or  to  invalidate  or  in  any  manner  weaken 
the  force  of  legal  contracts  formally  entered  into  for  the  protection 
o^  both  parties,  I  conclude  that  the  claimant  is  not  entitled  to  relief 
under  that  act. 

It  is  therefore  recommended  that  the  record  be  returned  to  the 
Board  of  Contract  Adjustment  with  instructions  to  enter  an  order 
denying  claimant  relief. 

K.    C.    GOODALE, 

Special  Adviser  to  the  Secretary  of  War. 


June  26, 1920. 
memorandum. 

About  the  facts  as  stated  in  the  findings  of  the  Board  there  seems 
to  be  no  dispute.  The  only  question  presented  is  whether  the  ele- 
mentary proposition  that  a  written  contract  is  presumed  to  contain 
the  entire  agreement  between  the  contract  parties,  all  prior  negotia- 
tions being  merged  therein,  is  controlling  in  this  case.  There  is 
abundant  authority  for  the  further  proposition  that  when  the  funda- 
mental agreement  covers  two  separate  contracts  and  one  only  of  them 
is  recited  in  the  formal  written  contract,  the  existence  of  the  other 
may  be  proved  and,  if  proved,  will  sustain  a  recovery  in  accordance 
with  its  terms. 

In  May,  1917,  the  Quartermaster  Corps  invited  proposals  for  auto- 
mobiles, and  on  June  8,  1917,  claimant  submitted  such  proposal  in 
writing.  This  proposal  was  accepted  in  writing  by  the  proper  officer 
on  July  27,  1917,  and  claimant  entered  upon  performance.  As  to 
the  terms  of  this  agreement,  which  the  Board  has  found  was  then 
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entered  into  between  the  Government  and  claimant,  there  can  be  no 
possible  dispute;  they  are  specifically  set  forth  in  writing. 

Claimant  was  to  manufacture  automobiles  and  to  accept  a  named 
price  therefor.  The  price  thus  named  was  satisfactory  to  claimant, 
giving  it  a  profit  sufficient  to  induce  its  undertaking  to  make  the 
automobiles,  because  at  that  time  there  was  no  tax  imposed  by  the 
Government  on  automobile  manufacture.  It  was  apprehended,  how- 
ever, that  at  some  time  in  the  future,  before  the  cars  called  for  were 
all  completed  and  delivered,  the  Government  (which  was  itself  a 
party  to  the  contract)  might  impose  some  such  tax.  Claimant  wished 
to  protect  itself  against  such  possible  imposition.  No  one,  of  course, 
could  contract  that  the  Government  would  not  impose  such  a  tax. 
But  two  methods  of  securing  relief  were  open.  The  parties  might 
agree  that  the  imposition  of  such  a  tax  should  operate  to  relieve 
the  contractor  from  further  performance  of  its  contract,  or  that 
if  it  continued  to  perform  the  purchaser  would  pay  it  for  each  auto- 
mobile a  sum  (in  excess  of  the  named  price)  equal  to  the  amount 
of  the  tax  thereon.  The  contracting  parties  chose  the  latter  course 
and  an  agreement  to  that  effect  was  entered  into  between  claimant 
and  an  "  officer  or  agent  acting  under  the  direction  of  the  Secretary 
of  War."  Such  agreement  under  the  terms  of  the  Dent  Act  would 
be  sufficient  basis  for  recovery  even  though  no  formal  contract  were 
thereafter  signed  by  some  designated  officer.  That  this  agreement 
was  "entered  into  in  good  faith"  between  the  contracting  parties 
there  can  be  no  doubt  upon  the  proof.  The  only  question  is  whether 
the  omission  of  any  provision  as  to  the  tax  from  the  formal  con- 
tract, which  was  prepared  in  the  latter  part  of  September  or  first  of 
October,  1917,  operated  to  cancel  this  provision,  agreed  to  in  July  as 
to  future  possible  taxes.  The  tax  was  imposed  October  3, 1917.  Evi- 
dently there  was  no  present  tax  to  be  provided  for  when  the  drafts- 
man prepared  the  formal  contract,  and  for  that  reason  he  did  not 
include  it  in  his  draft. 

When  this  form  was  presented  to  claimant  it  called  attention  to 
the  circumstance  that  this  branch  of  the  agreement  was  not  referred 
to,  the  above  explanation  of  its  absence  was  given  and  the  agree- 
ment as  to  refund  of  future  taxes  was  renewed.  Under  these  circum- 
stances it  can  hardly  be  said  that  the  contracting  parties  modified 
their  original  agreement  when  they  signed  the  formal  contract. 
The  situation  is  the  same  as  if  on  that  day  two  contracts  had  been 
made,  the  one  providing  that  claimant  would  deliver  the  cars  at  a 
named  flat  price,  such  delivery  being  the  consideration  for  payment 
of  that  price ;  the  other  providing  that  in  consideration  of  claimant's 
signing  such  a  contract  the  other  party  to  it  would  return  to  it  any 
tax  it  might  thereafter  impose  on  these  same  cars. 
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There  seems  to  be  no  necessity  for  considering  any  suggestion  that 
there  be  a  reformation  of  the  formal  contract.  Apparently  it  was 
intended  to  cover  only  a  part  of  the  original  written  agreement;  so 
much  might  reasonably  be  inferred  from  inspection  of  the  doca 
ments  alone — the  original  agreement  was  wholly  in  writing.  But 
we  have  much  more  than  such  inference ;  there  is  explicit  and  positive 
oral  testimony  to  the  same  effect,  which  is  wholly  uncontradicted. 

It  would  seem  that  the  decision  of  the  Board  of  Contract  Adjust- 
ment should  be  affirmed. 
Respectfully  submitted. 

E.  Henry  Lacx)mbe, 
Stanton  J.  Peelle, 

Special  Advisers, 


War  Department, 
Washington,  July  26, 1920. 

Decision  of  the  Secretary  of  War. 

In  the  matter  of  the  appeal  of  the  Locomobile  Co.  of  America — No* 
2502. 

There  is  no  dispute  of  fact.  The  Locomobile  Co.  of  America 
and  the  Government  entered  into  a  definite,  formal,  written  con- 
tract for  the  delivery  of  1,650  chassis  at  a  price  of  $4,071.38  eachj 
f.  o.  b.  Bridgeport,  Conn.  This  contract  was  executed  in  complete 
conformity  with  the  requirements  of  section  3744,  Revised  Statutes. 
In  the  negotiations  leading  up  to  the  contract  the  company  stipulated 
that  it  should  be  reimbursed  the  amount  of  any  tax  subsequently 
levied  by  the  Federal  Government.  This  provision,  however,  was  not 
included  in  the  formal  contract.  Such  a  tax  was  levied  by  the  iact 
to  provide  revenues  to  defray  war  expenses,  approved  October  3^ 
1917.  The  claim  here  under  consideration  is  for  such  reimbursement, 
and  it  is  sought  to  be  asserted  on  the  ground  that  at  the  time  the 
formal  contract  was  executed  the  Locomobile  Co.  of  America  was 
insisting  upon  the  inclusion  of  a  provision  in  its  favor  on  this  subject, 
and  that  while  such  provision  was  excluded,  it  was  assured  that  it 
would  be  taken  care  of  should  any  such  tax  be  levied  and  that  the 
Government  would  pay  it.  It  is  also  said  that  after  the  tax  was  levied 
the  Locomobile  Co.  of  America  declined  to  go  forward  with  deliver- 
ies untl  it  was  further  assured  that  the  Government  would  make  good 
the  amount  of  the  tax  and  that  it  was  so  assured. 

These  engagements,  it  is  contended,  constitute  an  independent  con- 
tract between  the  parties,  informal  in  character  and  within  the  power 
of  the  Secretary  of  War  to  adjust  and  to  pay  under  the  terms  of  the 
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Dent  Act.  The  Board  of  Contract  Adjustment  has  so  decided.  One 
member  of  the  War  Department  Claims  Board,  however,  being  of 
a  contrary  view,  filed  a  dissent.  It  is,  therefore,  submitted  to  me  for 
final  decision. 

Attempts  were  made  by  the  War  Department  to  pay  the  amount 
involved  in  this  tax  and  the  question  was  submitted  to  the  Comp- 
troller of  the  Treasury.  He  has  twice  decided  that  the  payment  can 
not  lawfully  be  made  under  the  terms  of  the  written  contract. 
This  does  not  necessarily  mean  that  a  payment  could  not  be  made* 
under  the  Dent  Act,  and  many  authorities  are  cited  by  counsel  to 
show  that  the  so-called  independent  and  collateral  agreement  ought- 
in  justice  and  can  in  law  be  so  settled. 

The  general  rule  of  law  is  that  parol  evidence  can  not  be  received 
to  vary,  alter,  or  amend  the  terms  of  a  written  contract.  At  the  time* 
of  the  making  of  a  formal  contract  the  parties  are  assumed  to  have 
selected  out  of  the  various  proposals  and  negotiations  the  elements* 
upon  which  they  have  agreed,  and  all  elements  not  included  in  the 
written  instrument  are  equally  assumed  to  be  abandoned.  Many 
cases  are  cited  by  counsel  for  the  Locomobile  Co.  of  America  to  show 
that  the  courts  have  permitted  the  assertion  of  rights  additional  to 
those  established  by  a  written  contract  growing  out  of  contempora- 
neous agreements  resting  in  parol.  The  cases  arise,  however,  chiefly 
out  of  obscurities  and  ambiguities  in  the  written  instrument  and  the 
parol  contract  is  always  one  which  does  not  contradict  or  vary  but 
rather  supplements  or  explains  the  provisions  in  the  first  instrument. 

The  Dent  Act  was  passed  to  enable  the  Secretary  of  War  to  cure 
informalities  arising  out  of  haste  or  inadvertence,  but  no  such  cir- 
cumstances surround  the  making  of  the  contract  here  under  con- 
sideration. The  parties  dealt  with  one  another  in  a  leisurely  way, 
they  had  before  them  the  requirements  of  section  3744  Eevised  Stat- 
utes; they  attempted  to  and  did  comply  with  its  terms.  The  pro- 
posed provision  for  reimbursement  of  a  possible  future  tax  was  a 
subject  matter  which  they  had  in  mind,  discussed,  and  finally  aban- 
doned, perhaps  for  the  reason  that  its  inclusion  would  have  prevented 
the  contract  from  being  formal  in  that  it  would  have  then  been  for 
an  indefinite  sum  of  money  and  the  obligation  of  the  United  States 
under  it  would  have  been  indeterminate.  In  order  to  escape  this  diffi- 
culty the  provision  was  omitted.  It  is  clear,  therefore,  that  on  purely 
legal  ground  the  Secretary  of  War  is  without  power  to  entertain  this 
claim.  Section  3744  Eevised  Statutes  was  passed  for  the  salutary 
purpose  of  requiring  definiteness  in  contracts  to  which  the  Govern- 
ment was  a  party.  Its  whole  purpose  would  be  defeated  if  its  terms 
could  be  colorably  complied  with  in  a  written  instrument  but  col- 
laterally avoided  by  understandings  and  parol  arrangements  between 
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agents  of  the  Goyernment  and  contractors.  It  was  not  the  intention 
of  the  Congress  in  the  Dent  law  to  sanction  such  an  evasion  of  the 
protective  provisions  of  section  3744  Bevised  Statutes. 

The  whole  question  here  is  one  of  price  for  commodities  contracted 
to  be  delivered.  The  formal  contract  deals  with  the  question  of 
price,  deals  specifically  and  finally  with  it,  and  any  understanding, 
agreement,  or  promise  outside  of  the  formal  contract  to  increase  that 
price  varies  and  contradicts  the  terms  of  the  written  instrument. 
Whether  the  Locomobile  Co.  of  America  could  secure  a  reformation 
of  this  contract  in  equity,  I  do  not  undertake  to  say,  but  it  can  not 
secure  such  reformation  through  the  Secretary  of  War,  for  he  has  no 
power  so  to  reform  it,  and  he  is  equally  without  power  to  give  effect 
to  the  independent  agreement  or  contract  claimed  to  have  been 
created  by  these  negotiations. 

I  therefore  reverse  the  finding  of  the  Board  of  Contract  Adjust- 
ment. 

Newton  D.  Baker, 

Secreta/ry  of  War. 


July  27, 1920. 
CaselTo.  1699. 

Jn  re  tSLAEM.  OT  XZLLEB  ft  HABT. 

Ow  Rbvibw  by  the  Sbcbetary  of  War,  July  27, 1920. 

CLAIM  AUD  BECISI0N.-^Tlil8  olalm  was  decided  by  the  Board  of  Contract  Ad- 
justment adveriely  to  the  claimant  on  November  26,  1919.  On  appeal  to  the 
Secretary  of  War,  affirmed.  Por  the  decision  of  -the  Board  of  Contract  Ad- 
justment, see  Yolnme  4,  page  1074. 

This  claim  appears  to  be  indistinguishable  from  the  claims  of 
Armour  &  Co.  (claim  No.  1165)  and  others  which  were  denied  by  me 
by  decisioB  dated  July  23,  1920.  For  the  reasons  stated  in  that  de- 
cision, the  action  of  the  Board  of  Contract  Adjustment  in  this  case  is 
hereby  approved  and  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 


July  10,  1920. 
This  claim  comes  before  me  on  appeal  from  a  decision  of  the  Board 
of  Contract  Adjustment,  denying  claimant  relief. 

Upon  consideration  of  the  entire  record,  the  decision  of  the  Board 
of  Contract  Adjustment  is  hereby  approved  and  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 


July  7,  1920. 
Memorandum  for  the  Secjretary  of  War: 

We  have  carefully  examined  the  entire  record  and  testimony  in  this 
case,  and  are  of  the  opinion  that  the  decision  of  the  Board  of  Con- 
tract Adjustment,  heretofore  rendered,  is  correct  and  just.  Accord- 
ingly, we  recommend  that  same  be  affirmed. 

Herbert  H.  Lehman, 
r.  c.  goodale, 
Special  Advisers  to  the  Secretary  of  War. 
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July  81, 1920. 
Case  No.  2366. 

In  re  CLAIM,  07  ABXOTO  ft  CO.,  OHZOAOO. 

On  Review  bt  the  Secretabt  of  Wak,  July  81, 1920. 

CLAIM  AHD  DECISION. — ^This  elaim  was  decided  by  the  Board  of  Contract  Ad- 
justment adversely  to  the  claimant  on  April  15,  1920.    On  appeal  to  ther 
Secretary  of  War,  afflrmed.    For  the  decision  of  the  Board  of  Contract  Ad- 
justment, see  Yolnme  4,  pair®  1247, 

Examination  of  the  record  indicates  that  this  claim  is  dependeat. 
upon  the  facts  discussed  in  my  decision  dated  July  23,  1920,  in  con- 
nection with  the  claim  of  Armour  &  C!o.  No.  150-C-1166. 

The  decision  of  the  Board  of  Contract  Adjustment  in  this  matter- 
is  accordingly  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 
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JuLT  80, 1920. 
Case  No.  1713. 

In  re  OLAZX  OT  THX  LXWZ8  ICAHlTTACTirSIHO  00. 

On  Reyibw  by  the  Secretary  op  War,  July  81, 1920. 

CLAIX  AUD  DECISIOH. — This  olaim  was  decided  by  the  Board  of  Contract  Ad- 
justment adversely  to  the  claimant  on  Pebmary  21,  1920.  On  appeal  to  the 
Secretary  of  War,  afBrmed.  For  the  decision  of  the  Board  of  Contract  Ad- 
Jnttment,  tee  Yolnme  8,  pagre  914. 

Memorandum  tor  the  Secretary  of  War: 

After  careful  consideration  of  the  record,  I  recommend  that  the 
action  of  the  Board  of  Contract  Adjustment  be  affirmed,  for  the 
reasons  stated  in  the  decision  of  that  board. 

B.   C.   GoODAIiE, 

Special  Adviser  to  the  Secretary  of  War. 


July  28,  1920. 
mbmoeanduh» 

Certainly  this  claim  is  not  covered  by  the  Dent  Act,  and  I  know 
of  no  provision  of  law  under  which  the  Secretary  of  War  has  juris- 
diction to  adjust  it.  Belief  can  be  obtained,  if  anywhere,  only  in 
the  Court  of  Claims,  or  such  other  court  as  may  have  jurisdiction  of 
such  claims. 
I  recommend  that  the  decision  of  the  Board  be  affirmed. 

E.  Henry  Laoomhb, 

Special  Adviser. 

July  81,  1920. 
Upon  consideration  of  the  record  herein,  the  action  of  the  Board 
of  Contract  Adjustment  is  hereby  affirmed,  pursuant  to  the  recom- 
mendations of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

25 


JuLT  8, 1920. 
Case  No.  2767. 

In  re  CLAIM  07  OBAKOE  ATTTO  BEIT  LINE. 

1.  PBIVILEaE  TO  OPEBATS  AITTOMOBILE  BITS  UHE^BEVOOATIOV. — A 
privilege  given  to  claimant  to  maintain  and  operate  an  automobile  bus 
line  to  and  from  Camp  Johnston  wat  in  no  sense  a  contract  within  tlie 
pnrview  of  the  act  of  Xarch  2,  1919,  and  no  obligation  was  imposed  upon 
the  Government  by  granting  snch  a  privilege,  which  was  revocable  at  all 
times,  and  snch  revocation  imposed  no  obligation  on  the  Government  to 
reimburse  claimant  for  loss  sustained  by  reason  thereof. 

8.  CLAHC  and  DECISIOV. — This  claim  for  $100,000  is  presented  npon  the 
theory  that  claimant  sustained  a  loss  on  an  informal  contract  under  the 
act  of  Harch  2,  1919.    Held,  claimant  is  not  entitled  to  relief. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 


The  Board  jfinds  the  following  to  be  the  facts : 

1.  This  claim  is  assumed  to  arise  under  the  act  of  March  2,  1919. 
The  statement  of  claim  is  in  the  form  of  a  petition  filed  with  the  Board 
of  Contract  Adjustment  June  25, 1920,  and  is  for  $100,000. 

2.  There  is  no  evidence  whatever  in  the  record  that  any  claim  was 
filed  prior  to  June  30, 1919. 

3.  It  appears  from  the  record  that  on  November  21,  1917,  Lieut. 
Col.  F.  L.  Munson,  Quartermaster  Corps,  commanding  officer  of  Camp 
Joseph  E.  Johnston,  near  Jacksonville,  Fla.,  granted  a  privilege  to 
A.  C.  Marshall,  manager  Orange  Belt  Auto  Line,  for  the  mainte- 
nance of  a  bus  service  between  the  city  of  Jacksonville  and  Camp 
Joseph  E.  Johnston,  and  that  on  January  5,  1918,  this  privilege  was 
confirmed  by  letter  from  the  commanding  officer  of  the  camp  afore- 
said dated  January  5,  1918.  In  said  letter  the  following  language  is 
used: 

"  I  hereby  certif>^  and  confirm  that  you  have  been  authorized  by 
me  to  have  the  exclusive  right  and  privilege  to  maintain  a  satisfac- 
torv  auto  bus  service  between  said  city  and  said  camp  as  long  as  the 
service  supplied  by  you  over  said  route  shall  be  adequate  and  satis- 
factory to  me  as  commanding  officer  of  said  camp,  subject  to  the  fol- 
lowing regulations  and  orders,  and  such  further  orders  and  regu- 
lations as  may  be  made  or  authorized  by  me." 

26 
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4.  The  letter  further  prescribes  that  the  cars  used  are  to  be  driven 
by  competent  chauffeurs ;  that  the  manager  shall  be  personally  liable 
for  injury  of  officers  or  enlisted  men  or  Government  property;  that 
the  cars  shall  be  driven  slowly  and  carefully  through  the  congested 
streets  of  the  camp  reservation  and  shall  observe  all  reasonable  traffic 
regulations  over  the  entire  route,  and  also  prescribes  the  fares  which 
the  licensee  is  authorized  to  charge  officers  and  enlisted  men  and 
civilians  carried. 

5.  This  privilege  remained  in  effect  imtil  September  19, 1918,  when 
Capt.  E.  P.  Doyle,  Quartermaster  Corps,  camp  adjutant,  by  direction 
of  the  commanding  officer,  instructed  the  chief  police  division  to 
notify  the  officials  of  the  Orange  Belt  Auto  Line  that  the  privilege 
granted  by  the  former  commanding  officer  of  the  camp  would  be  re- 
voked, to  take  effect  on  the  30th  day  of  September,  1918,  and  stated 
that  the  revocation  was  brought  about  by  reason  of  the  Orange  Belt 
Auto  Line  totally  disregarding  instructions  of  the  United  States  Fuel 
Administration  in  running  its  cars  on  "  gasless  "  Sundays. 

6.  The  officials  of  the  Orange  Belt  Auto  Line  appealed  to  Maj.  Gen. 
Duval  and  were  advised  by  direction  of  the  commanding  general  that 
the  former  arrangement  between  the  Orange  Belt  Auto  Line  and  the 
former  camp  commander  would  not  be  renewed,  but  that  under  the 
new  arrangement  to  be  put  in  force  all  owners  of  rent  cars  would  • 
be  given  equal  privileges  in  camp  transportation  matters,  but  that 
there  was  no  reason  why  the  Orange  Belt  Auto  Line  should  not  use 
its  equipment  in  this  service,  provided  the  Orange  Belt  Auto  Line 
was  willing  to  comply  with  the  traffic  rules  and  regulations. 

7.  The  petitioner  alleges  that  the  arrangement  entered  into  with 
Lieut.  Col.  F.  L.  Munson,  the  former  camp  commander,  was  a  con- 
tract, and  that  the  said  contract  was  breached  and  that  by  reason  of 
said  breach  the  expense  incurred  by  the  petitioner  in  making  prep- 
arations to  execute  said  contract  and  in  the  purchase  of  automobiles 
was  a  total  loss  and  that  he  was  deprived  of  divers  great  gains  and 
profits  which  would  otherwise  have  accrued  to  him,  and  further  prays 
that  the  Board  of  Contract  Adjustment  will  take  jurisdiction  of  this 
matter  and  award  to  this  petitioner  damages  for  the  loss  sustained 
by  him  in  the  sum  of  $100,000. 

DECISION. 

1.  In  order  to  give  the  Secretary  of  War  jurisdiction  over  any 
claim  arising  under  the  act  of  March  2,  1919,  it  is  necessary  that  the 
claim  be  filed  prior  to  June  30,  1919.  There  is  no  evidence  that  any 
claim  was  filed  prior  to  June  30,  1919,  unless  the  letter  of  claimant 
dated  October  6,  1*918,  to  Maj.  Gen.  Duval,  United  States  Army, 
Jacksonville,  Fla.,  could  be  considered  as  the  filing  of  a  claim.    This 
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letter,  however,  makes  no  mention  whatever  of  any  claim ;  it  is  sim- 
ply  a  protest  against  the  termination  of  the  privUege,  but  as  it  may 
be  possible  that  somewhere  and  in  some  manner  a  claim  was  filed 
the  Board  will  not  base  its  decision  on  this  point. 

2.  The  act  of  March  2, 1919,  gives  the  Secretary  of  War  power  to 
adjust  a  claim  arising  out  of  any  agreement,  express  or  implied,  en- 
tered into  by  an  officer  acting  under  his  authority,  direction,  or  in- 
struction, but  the  agreement  to  be  adjusted  must  be  such  an  agree- 
ment as  would  have  been  good  or  could  have  been  created  imder  the 
usual  law  of  agency. 

3.  The  instant  case  does  not  present  such  an  agreement.  The  camp 
commander  in  the  exercise  of  the  police  powers  necessary  for  the 
regulation  of  his  post  granted  to  the  claimant  '^the  exclusive  right 
and  privilege  to  maintain  a  satisfactory  auto  bus  service  as  long  as 
the  service  supplied  by  you  over  such  route  shall  be  adequate  and 
satisfactory  to  me  as  commanding  officer  of  said  camp,  subject  to 
such  further  orders  and  regulations  as  may  be  made  or  authorized 
by  me." 

4.  This  was  not  a  contract ;  it  was  not  an  agreement  within  the  pur- 
view of  the  act  of  March  2, 1919,  but  was  simply  a  privilege  and  said 
privilege  was  not  approved  by  the  commanding  general  of  the  depart- 
•ment  or  by  the  Secretary  of  War  and  was  revocable  at  will  by  the 
commanding  officer  of  the  camp  at  any  time  that  the  exercise  of  such 
privilege  became  imsatisf actory,  and  in  no  event  could  it  be  binding 
upon  the  successor  in  command  of  the  camp  or  become  an  agreement 
binding  upon  the  Government. 

5.  For  the  reasons  supra^  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  was  entered  into  within  the  purview  j 
of  the  act  of  March  2, 1919.  | 

6.  Belief  must,  therefore,  be  denied. 

DISPOSITION.  i 

I 

! 

1.  A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


JuLT  15,  1920. 
Case  No.  2613. 

In  re  CLAIM  OF  DAVII)  LTJPTON'S  SOVS  CO. 

1.  mOBMAL  AOBBEMENT— -PEB70B1CAHGE. — ^Where  claimant,  after  manu- 

faoturing  a  cabinet  at  the  request  of  the  OoYemment  and  after  same  had 
passed  Government  inspection  delivered  it  to  the  Adams  Express  Co.,  con- 
signed to  the  proper  officer  of  the  engineering  section,  Motor  Transporta- 
tion Department,  Signal  Corps,  Washington,  D.  C,  such  delivery  was 
sufficient  to  pass  the  title  to  the  Government,  and  the  circumstances  con- 
nected with  its  manufacture  constituted  within  the  purview  of  the  act  of 
March  8,  1919,  an  agreement  under  which  the  Government  is  obligated  to 
compensate  the  claimant  for  the  value  of  such  cabinet,  even  though  there 
is  no  evidence  that  the  Government  ever  received  s#|he. 

2.  CLAIM  AND  DECISION. — This  claim  for  f  160  arises  under  the  act  of  March  8, 

1919,  on  an  informal  agreement.    Held,  claimant  is  entitled  to  relief. 


Mr.  Averill  writing  the  opinion  of  the  Board. 


riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  and  is  for  $160 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

2.  The  case  is  submitted  without  a  hearing  by  agreement  between 
the  claimant  and  the  attorney  representing  the  Government. 

3.  On  February  6,  1918,  Lieut.  Col.  Edwin  S.  George,  Signal 
Corps,  Motor  Transportation  Department,  addressed  the  following 
letter  to  the  claimant : 

"1.  It  is  requested  that  you  advise  this  department  as  to  the 
earliest  date  at  which  you  contemplate  completion  of  sample  cabinets. 
We  should  also  like  to  have  drawings  in  as  much  detail  as  possible 
of  these  cabinets. 

"2.  Mr.  Willis  will  go  to  Philadelphia  immediately  upon  receipt 
of  wire  from  you  to  examine  the  cabinets. 

"  3.  Shipping  instructions  will  be  sent  later. 

"4.  On  completion  of  these  samples  and  the  drawings,  it  is  re- 
quested that  you  forward  memo  bill  for  cost  of  labor  and  material 
with  your  profit  added." 

and  on  February  11, 1918,  Roderick  Stephens,  captain.  Signal  Corps, 
office  Chief  Signal  Officer,  wrote  claimant  as  follows : 

"  1.  Your  letter  of  the  8th  received  and  it  is  noted  cabinet  will  be 
ready  for  inspection  by  Thursday  of  this  week. 
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"  2.  It  is  desired  that  you  use  every  possible  eflfort  to  speed  th» 
work  to  completion  and  we  hope  that  you  will  be  able  to  have  it  out 
by  Thursday." 

On  February  14, 1918,  the  following  telegram  was  sent  claimant : 

"  Mr.  P.  H.  Willis  of  this  department  will  call  upon  you  Thursday."' 

and  on  February  16,  claimant  was  directed  by  telegram  from  Wash^ 
ington  to  ship  cabinet  as  follows : 

"  Ship  cabinet  when  complete  to  Washington." 

4.  The  cabinet  was  inspected  and  found  to  be  satisfactory^  and  oi^ 
February  18,  1918,  the  claimant  delivered  same  to  the  Adams  Ex- 
press Co.  consigned  to  Lieut.  P.  H.  Willis,  engineering  section^ 
Motor  Transport  Department,  Signal  Corps,  119  B  Street  NE.^ 
Washington,  D.  C,  and  on  February  20, 1918,  forwarded  the  express 
receipt  to  Lieut.  H.  P.  Willis,  which  latter  was  received  by  the  Motor- 
Transport  Department..    Claimant  also  furnished  bill  for  $160. 

6.  It  is  alleged  th«t  tile  cabinet  was  never  received  by  the  Governji- 
ment  and  therefore  payment  of  the  claim  was  refused. 

DECISION. 

1.  It  is  clear  from  the  evidence  that  the  claimant  was  instructed 
to  furnish  the  cabinet  and  that  in  the  letter  ordering  same  he  was 
advised  that  shipping  instructions  would  be  given  later.  Such  ship- 
ping instructions  were  given  on  February  15,  1918.  They  did  not 
prescribe  any  special  method  of  shipment,  and  the  claimant  delivered 
same  to  the  Adams  Express  Co.,  a  common  carrier. 

2.  The  cabinet  had  already  been  inspected  and  the  delivery  to  the 
common  carrier,  in  the  absence  of  any  agreement  to  the  contrary,  wa&^ 
a  delivery  to  the  Government,  and,  under  the  well-known  law  of 
sales,  title  passed  to  the  Government  upon  delivery  to  the  carrier. 

3.  It  is  therefore  the  opinion  of  the  Board  that  an  agreement  was- 
entered  into  within  the  purview  of  the  act  of  March  2, 1919,  between, 
the  Government  and  the  claimant  whereby  the  Government  is  obli~ 
gated  to  compensate  claimant  for  the  cabinet  in  question.  Certificate- 
"  C  "  will  issue. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  Certificate  "  C "  to  the- 
Air  Service  Section  for  action  in  accordance  herewith. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims^ 
Board. 


JXTLT  15,  1920, 

Case  No.  Sales  BCA-15. 

In  re  CLAIM  07  FEBEBAL  SUPPLY  CO. 

1.  JimiSDICTIOK— INPOIUiAL  COHTBACT  NOT  WITHIN  ACT  07  MABCH  2, 

1919.  The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  dam- 
ages hased  upon  breach  by  the  Oovernment  of  an  Informal  contract  not 
comlnfiT  within  the  provisions  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Dispute  referred  under  6.  0.  103,  involying  $20.86 

damages  alleged  to  have  been  caused  by  the  Government  under  a  contract 
dated  September  12,  1919.    Held,  no  Jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board.   * 

This  is  a  claim  under  G.  O.  103  to  adjust  a  dispute  under  the  terms 
of  a  contract  between  claimant,  the  Federal  Supply  Co.,  and  the 
Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  by  the  terms  of  which  the  Government  sold  certain  denim. 
This  claim  was  received  by  this  Board  from  the  Surplus  Property 
Division,  Office  of  the  Director  of  Purchase  and  Storage,  for  an 
adjustment  of  this  dispute. 

A  hearing  has  not  been  had  on  this  claim. 

FINDINGS  OF  FACT. 

1.  On  September  12, 1919,  as  a  result  of  negotiations  with  claimant 
the  Surplus  Property  Division,  Office  of  the  Director  of  Purchase 
and  Storage,  sold  to  claimant  and  issued  its  letter  of  acceptance  of 
bid  for  brown  denim  in  part  as  follows : 

Material  or  article.  Quantity.  tjDit.         Unit  price.        Total  price. 

Denim,  brown,  28",  8.1,  W.  B__-  207,302i        Yards.        .$0. 19J        $40,424.04 

"  Mnfr.  Lane  Cotton  Mills. 

"Certified  check  for  $19,500  on  deposit  at  Washington,  D.  C 
Located  at  New  Orleans,  La.    To  be  shipped  by  freight.'' 

2.  Upon  receipt  of  this  shipment  in  60  bales  from  the  zone  supply 
office,  New  Orleans,  claimant's  consignee  complained  that  1  bale. 
No,  9664,  containing  1,069^  yards,  was  "  seconds  "  instead  of  "  firsts." 

3.  The  zone  supply  officer.  New  Orleans,  caused  a  thorough  check 
of  all  the  bales  shipped  to  be  made  and  found  that  bale  No.  9664  did 
contain  1,069^  yards  of  brown  denim  seconds  instead  of  a  like  quan- 
tity of  brown  denim  firsts. 

4.  Claimant  states  that  it  has  none  of  this  material  on  hand,  as 
it  did  dispose  of  the  entire  quantity  in  November,  1919. 
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5.  The  chief,  textile  section,  Surplus  Property  Division,  Wash- 
ington, states  that  the  customary  allowance  on  this  material  for  the 
difference  in  grade  between  first  and  second  quality  would  be  10 
per  cent,  which  on  the  1,069^  yards  amounts  to  $20.86. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
fully  complied  with  the  terms  of  its  contract,  but  to  the  extent  of 
1,069^  yards  has  delivered  brown  denim  of  second  quality  instead 
of  first  quality,  as  sold  to  claimant  by  letter  of  acceptance  of  bid 
dated  September  12, 1919. 

2.  Claimant  had  the  privilege  of  refusing  to  accept  the  material 
or  of  returning  it  to  the  Government  and  thereupon  rescind  the  con- 
tract entirely.  The  claimant  did  not  choose  to  repudiate  the  contract 
altogether,  but  accepted  the  property  as  satisfying  the  contract  in 
part,  and  now  seeks  to  recover  damages  for  the  defect.  Claimant  has 
not  and  can  not  now  offer  to  rescind,  because  it  disposed  of  the  prop- 
erty and  now  claims  damages  for  breach  of  the  contract  by  the  Gov- 
ernment. 

8.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  Gen- 
eral pursuant  to  section  6853b,  Compiled  Statutes.  This  contract 
is,  therefore,  not  a  contract  within  the  exceptions  to  section  3744, 
Revised  Statutes,  but  is  an  informal  contract. 

4.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach 
by  the  Government  of  an  informal  contract  not  coming  within  the 
provisions  of  the  act  of  March  2, 1919. 

6.  This  Board  is  therefore  without  authority  to  grant  relief  sought 
by  claimant.   The  claim  is  accordingly  denied. 

DISPOSITION, 

The  War  Department  Claims  Board,  appeal  section,  transmits  ita 
decision  to  the  Surplus  Property  Division,  Office  of  the  Director  of 
Purchase  and  Storage. 

Mr.  McCandless  and  Lieut.  Tabb  concurring  for  the  appeal  sec- 
tion, and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


July  16, 1920. 
Case  No.  610. 

In  re  CLADC  07  BXTAHS  ft  KNAPP  LTJXBEB  CO. 

1.  SUBCONTRACT — PBIYITY. — ^Where  the   faots  and  oircumstanees   oonneoted 

with  olaiiiianfs  operations  show  th«re  was  no  privity  between  the  claim- 
aat  and  the  OoTenunent  conoeming  the  matter  ont  of  whioh  grew  the 
claim,  claimant  being  a  subcontractor,  there  is  no  obligation  on  the  part 
of  the  GoTcmment  within  the  pnnrlew  of  the  act  of  Xaroh  9,  1919,  to 
reimburse  claimant  for  any  loss  sustained  in  connection  therewith. 

2.  QBVEBAL  LETTEB — SUGOESTIOH. — A  general  letter  addressed  to  yarlons 

concerns  engaged  in  the  production  of  walnut  lumber  advising  that 
flitches  for  gunstocks  be  cut  from  logs  while  cutting  airplane  propellers 
is  a  mere  suggestion  on  the  part  of  the  Goyemment  for  the  beneiit  of  the 
dealers,  as  well  as  for  the  encouragement  of  production,  and  can  not  be 
taken  as  a  basis  of  an  agreement  within  the  purview  of  Xarch  8,  1919, 
on  the  part  of  the  Government  to  guarantee  the  sale  of  such  lumber  as 
might  be  prepared  by  reason  of  the  suggestion  therein  contained. 

3.  CLAm  AND  BECISIOK.— This  claim  for  |8,934.73  arises  under  the  act  of 

Xarch  8,  1919,  and  is  presented  upon  the  theory  that  the  Government 
agreed  to  find  sales  for  claimant's  production  of  walnut  lumber.  Held, 
claimant  is  not  entitled  to  relief. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  and  an  amended  statement  of  claim,  the  latter  verified 
February  5,  1920,  have  been  filed,  the  amount  claimed  in  both  being 
$2,934.73. 

2.  The  original  claim  was  filed  by  claimant  as  a  subcontractor  of 
Coffman  Manufacturing  Co.,  of  Washington  Court  House,  Ohio, 
which  was  a  subcontractor  of  Hoosier  Veneer  Co.,  of  Indianapolis, 
Ind.  The  amended  statement  of  claim  is  based  upon  the  theory  of  a 
direct  agreement  between  claimant  and  the  Government,  within  the 
purview  of  the  act  of  March  2,  1919. 

3.  During  the  year  1918  and  prior  to  November  12  of  that  year 
claimant  was  engaged  in  locating  walnut  logs  in  the  vicinity  of  Bain- 
bridge,  Ohio,  and  sawing  the  logs  into  lumber  of  suitable  sizes  for 
airplane  propellers  for  its  prime  contractor,  Coffman  Manufactur- 
ing Co.,  of  Washington  Court  House,  Ohio. 
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4.  On  August  7, 1918,  Mr.  J.  C.  Wickliffe  was  assistant  to  the  chief 
of  the  hardwood  section,  Materials  Department,  Bureau  of  Aircraft 
Production,  with  authority  to  negotiate  contracts  for  propeller  mate- 
rial on  behalf  of  that  bureau,  and  especially  to  encourage  the  produc- 
tion of  walnut  lumber  for  purposes  connected  with  the  prosecution  of 
the  war. 

5.  Under  date  of  August  7, 1918,  Mr.  Wickliffe  wrote  claimant  the 
following  letter: 

"1.  It  is  imperative  that  such  mills  as  are  cutting  propeller  walnut 
for  the  Bureau  of  Aircraft  Production  should  make  available  for  sale 
to  mills  who  have  gunstock  contracts  from  the  Ordnance  Department 
that  part  of  the  log  which  does  not  produce  desirable  propeller  wal- 
nut. These  gunstock  flitches  should  be  2i  inches  in  thickness  and  of 
a  grade  that  will  produce  an  average  of  one  clear  gunstock  for  every 
10  feet  board  measure  of  flitch.  This  grade  of  flitches  can  not  be  pro- 
duced where  propeller  material  is  taken  from  all  four  faces  of  the  log. 
Therefore,  this  section  asks  its  cwitractors  to  manufacture  their  logs 
by  taking  propeller  material  from  the  two  opposite  faces  of  the  log 
only  and  then  converting  the  balance  of  the  log  into  2^  inch -flitches. 
And  it  is  better  not  to  undertake  to  cut  propeller  lumber  from  12-inch 
and  13-inch  logs.  They  are  too  small  tor  the  purpose  and  it  merely 
ruins  the  gunstock  flitcn  to  undertake  it. 

"  2.  If,  by  cooperating  as  outlined  above,  you  will  produce  these 
flitches  that  will  cut  gunstocks  on  the  lO-toot  basis,  the  Ordnance 
Department,  Production  Division,  will  find  a  ready  sale  for  same  at 
a  price  of  $80  per  M  square  feet  board  measure  f,  o.  b.  a  near-by 
gunstock  mill. 

"  3.  Please  advise  if  you  will  so  cut  your  logs  in  the  near  future. 

"  By  direction  of  the  Director  of  Aircraft  Production." 

This  letter  was  received  by  claimant. 

6.  Claimant  had  previously  received  a  letter  dated  July  20,  1918, 
signed  "  Hayden  Eames,  major.  Ordnance  R.  C,  by  E.  L.  Oakley,  cap- 
tain. Ordnance  R.  C,"  in  response  to  a  letter  from  claimant,  in  which 
claimant  was  advised  of  the  urgent  needs  of  the  Government  for  wal- 
nut lumber  for  gunstocks.  In  this  letter  claimant  was  advised  that 
the  Government  did  not  buy  walnut  timber  direct,  but  had  selected  re- 
liable firms  to  manufacture  the  necessary  gunstocks,  and  that  by 
claimant  selling  its  timber  to  these  manufacturers,  a  list  of  which 
was  inclosed,  claimant  would  be  helping  to  win  the  war.  Among  the 
names  of  Government  contractors  so  furnished  claimant  was  that  of 
the  Hoosier  Veneer  Co.,  Indianapolis,  Ind.  This  company  was  the 
prime  contractor  to  which  the  Coffman  Manufacturing  Co.  was  fur- 
nishing the  propeller  lumber  which  had  been  located  and  sawed  by 
claimant. 

7.  Claimant  received  many  letters  from  oflicers  in  different  sections 
of  the  Bureau  of  Aircraft  Production  relative  to  the  sawing  of  pro- 
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peller  stock  and  advising  claimant  from  time  to  time  of  persons  who 
had  walnut  logs  for  sale.  Some  of  these  letters  suggested  that  all 
stock  not  suitable  for  propeller  blades  should  be  sawed  into  2i-inch 
gunstock  flitches.  In  one  letter  dated  August  20,  1918,  written  by 
H,  C.  Philbrick,  hardwood  section,  Materials  Department,  Bureau  of 
Aircraft  Production,  claimant  was  advised  that  certain  parties, 
therein  named,  wished  to  sell  walnut  logs  to  a  manufacturer  having 
a  Government  contract,  and  claimant  was  advised  to  get  in  touch 
with  them  at  its  early  opportunity,  and  it  was  also  stated  in  the  letter 
that  such  parties  had  been  furnished  claimant's  name. 

8.  On  September  23,  1918,  Capt.  Oakley,  writing  for  Maj.  Eames, 
advised  claimant  by  letter  the  name  of  a  party  who  was  anxious  to 
£ell  walnut  timber,  and  requested  claimant  to  get  in  touch  with  such 
party. 

9.  Claimant  complied  with  the  requests  contained  in  the  letters  of 
various  officers  above  referred  to,  and  purchased  a  large  quantity  of 
walnut  logs  which  it  sawed  so  as  to  produce  from  each  log  both  pro- 
peller lumber  and  gunstock  flitches.  Claimant  contends  that  in  order 
to  comply  with  the  Government's  suggestions  it  was  necessary  to  buy 
logs  of  a  larger  size  than  would  have  been  required  to  produce  pro- 
peller blades  only,  and  that  in  sawing  from  the  same  log  lumber  for 
both  propeller  blades  and  gunstock  flitches,  a  greater  amount  of  labor 
was  required  than  in  the  production  of  lumber  for  propeller  blades 
alone.  Claimant  disposed  of  the  propeller  lumber  to  its  prime  con- 
tractor and  sold  the  flitches  to  a  contractor  (Coffman  Manufacturing 
Co.)  whose  name  had  B^en  furnished  by  the  Government. 

10.  About  November  18,  1918,  claimant  was  notified  by  its  prime 
contractor,  Coffman  Manufacturing  Co.,  not  to  saw  any  more  logs 
for  it.  Shortly  after  November  19,  1918,  claimant  received  a  letter 
dated  November  19,  1918,  signed  jointly  on  behalf  of  the  Ordnance 
Department  and  the  Bureau  of  Aircraft  Production,  in  which  claim- 
ant was  advised  that  the  request  theretofore  made  that  walnut  logs 
as  far  as  possible  be  converted  only  into  airplane  propeller  lumber 
and  gunstock  blanks  was  withdrawn,  and  that  thereafter  there 
would  be  no  objection  to  devoting  walnut  stumpage  and  logs  to  com- 
mercial purposes.  Claimant  was  also  requested  to  notify  its  sub- 
contractors of  the  contents  of  the  letter. 

11.  At  the  time  the  letter  of  November  19,  1918,  was  received  by 
claimant  it  had  on  hand  about  60,000  feet  of  walnut  logs  which  it 
had  purchased  for  conversion  into  propeller  material  for  its  prime 
contractor,  Coffman  Manufacturing  Co.,  and  for  the  making  of  gun- 
stock  flitches  according  to  Government  specifications.  Claimant  has 
received  settlement  under  its  propeller  lumber  contract  for  all  pro- 
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peller  lumber  delivered  but  nothing  on  account  of  loss  on  any  logs 
it  had  on  hand  when  that  contract  was  terminated.  It  contends  that 
it  has  suffered  loss  in  disposing  of  such  logs  in  the  sum  of  $29,084.73, 
for  which  it  asks  to  be  reimbursed  by  the  Government. 

DECISION. 

1.  The  letter  of  August  7, 1918,  signed  by  J.  C.  Wickliflfe,  was  simi- 
lar in  character  to  other  letters  sent  out  to  other  producers  of  walnut 
lumber.  It  is  apparent  that  the  object  of  the  letter  was  not  to  create 
an  obligation  on  the  part  of  the  Government  to  claimant  either  for 
propeller  blades  or  gunstock  flitches.  But  the  Government,  having 
learned  that  claimant  was  engaged  in  producing  walnut  lumber  for 
propeller  blades,  merely  suggested  that  the  logs  be  sawed  so  as  to 
produce  gunstock  flitches  as  well  as  propeller  blades  from  the  same 
log  as  more  economical.  The  Government  oflScers  evidently  believed 
that  by  the  method  suggested  claimant  would  have  the  flitches  as  a 
by-product  from  a  part  of  the  log  which  would  otherwise  be  wasted. 
There  is  nothing  in  this  letter  which  operated  as  a  direction  to  claim- 
ant to  purchase  larger  logs  in  order  to  produce  gunstock  flitches, 
and  if  claimant  did  so  it  must  be  held  that  it  purchased  the  larger 
logs  because  it  believed  it  would  be  to  its  advantage  economically. 

2.  This  claim  was  originally  presented  to  the  Cincinnati  district 
claims  board  through  claimant's  prime  contractor,  Coffman  Manu- 
facturing Co.,  while  that  board  had  under  consideration  the  prime 
contract  of  the  Hoosier  Veneer  Co.,  imder  which  the  Coffman  Manu- 
facturing Co.  was  a  subcontractor.  The  claim  was  not  considered  by 
that  board,  however,  for  reasons. not  material  here.  While  the  fact 
that  the  claim  was  so  presented  does  not  in  itself  establish  that  claim- 
ant was  a  subcontractor  of  the  Coffman  Manufacturing  Co.,  yet  it 
is  the  opinion  of  this  board,  from  all  the  facts  and  circumstnces  of 
the  case,  that  claimant  was  such  a  subcontractor,  and  that  there  is 
nothing  in  the  evidence  which  establishes  the  existence  of  a  privity 
of  contract  between  claimant  and  the  Government. 

3.  Claimant  was  warned  at  the  outset,  by  letter  of  July  20,  1918, 
that  the  Government  "  does  not  buy  walnut  timber  direct,"  but  that 
"reliable  firms  have  been  selected  by  the  Government  to  manufac- 
ture the  necessary  gunstocks  *  *  *.  By  selling  your  timber 
*  *  *  to  these  manufacturers  ♦  ♦  ♦  you  will  be  helping  to 
win  the  war." 

4.  The  letter  of  August  20, 1918,  from  the  Materials  Department, 
hardwood  section.  Bureau  of  Aircraft  Production,  carries  the  infer- 
ence that  claimant  had  a  Government  contract,  but  such  an  inference 
can  not  establish  a  contract  where,  in  fact,  none  is  shown  to  exist. 
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5.  It  is,  therefore,  the  opinion  of  the  Board  that  no  privity  of 
contract  is  shown  to  exist  between  claimant  and  the  Oovemment; 
that  claimant  was  a  mere  subcontractor  of  the  Coffman  Manufac- 
turing Co.,  which  was  furnishing  materials  to  the  Hoosier  Veneer 
Co. ;  that  if  claimant  suffered  loss,  it  can  only  be  reimbursed  through 
its  prime  contractor,  and  that  if  its  prime  contractor  has  been  set- 
tled with  the  Secretary  of  War  is  powerless  to  grant  claimant  relief. 

DiSFOsrnoN. 

1.  Final  order  will  issue  denying  relief  to  claimant. 
Mr.  McCandless  and  Mr.  Fowler  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  15, 1920. 
Case  No.  2626. 

tn  re  GLAIH  07  SEABOA&I)  AIB  LINE  EAILEOAS,  7EDEBAL  ADMINI8TSA- 

TIOH,  AND  SEABOAEB  AIB  LINE  BAILBOAD  CO. 

J.  BAILBOAD  FACILITIES.-^ir]Lder  the  act  of  March  2,  1B19,  there  is  no  implied 
obligation  on  the  part  of  the  Oovemment  to  reixahnrse  a  railroad  for  con- 
struction of  tracks  or  railway  station  on  its  own  right  of  way  for  the 
purpose  of  supplying  a  Government  camp  with  proper  railroad  facilities. 
Nor  is  such  an  obligation  to  be  implied  from  a  request  by  a  Government 
officer  to  lay  a  switch  on  its  main  line  for  the  same  purpCse. 

2  GLAIH  AND  DECISION.— Appeal  from  the  decision  of  the  Transportation 
Claims  Board  denying  relief  on  a  claim  for  $1,362.49  filed  under  the  act 
of  March  2,  1919,  based  upon  an  alleged  implied  agreement  in  relation  to 
the  construction  of  tracks  and  station  at  Camp  Benning,  Ga.  Decision 
affirmed. 

Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Transportation 
Service  Claims  Board,  War  Department,  on  a  claim  for  $1,362.49 
on  an  informally  executed  contract. 

2.  The  claim  is  for  the  fitting  up  of  temporary  station  facilities 
at  Camp  Benning,  Ga.,  on  or  about  October  28,  1918,  representing 
a  charge  of  $384.68,  50  per  cent  of  the  cost  of  construction  of  the 
station  facilities  and  for  the  installation  of  a  switch  and  lead  from 
the  main  line  of  the  Columbus-Albany  Line  at  Fort  Benning  Junc- 
tion on  or  about  October  28,  1918,  at  an  alleged  expenditure  of 
$977.81. 

The  temporary  station  facilities  and  the  track  facilities  which 
are  the  subject  matter  of  this  claim  were  all  on  the  right  of  way  of 
the  claimant  company. 

3.  The  evidence  shows  that  the  negotiations  covering  the  con- 
struction of  the  station  and  trackage  facilities  were  had  between 
J.  A.  Streyer,  then  superintendent  of  the  claimant  company  and 
Maj.  J.  Paul  Jones,  camp  quartermaster.  Camp  Benning,  and  that 
the  construction  work  was  done  at  the  request  of  Maj.  Jones.  It  is 
conceded  by  the  claimant  that  no  express  agreement  regarding  the 
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payment  therefor  was  had  with  Maj.  Jones.    The  remaining  inquiry 
is  as  to  the  existence  of  an  implied  contract. 

DECISION. 

1.  This  claim  is  within  the  provisions  of  the  act  of  March  2, 1919. 

2.  There  was  no  expressed  agreement  on  the  part  of  the  Govern- 
ment to  pay  for  the  <x>nstruction  or  to  reimburse  the  railroad  for 
expenditures  for  which  claim  is  here  made. 

3.  In  view  of  the  purposes  for  which  the  construction  in  question 
was  made,  the  advantages  accruing  to  the  railroad  as  well  as  the 
Government,  the  prospective  profits  to  be  derived  from  increased 
business,  and  the  custom  of  railroads,  we  find  that  no  implied  agree- 
ment on  the  part  of  the  Government  to  pay  for  this  construction 
arose. 

4.  The  decision  of  the  Transportation  Claims  Board  denying  relief 
is  affirmed. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Fowler  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 
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July  16,  1920. 
Case  No.  2651. 

In  re  CLAIM  OF  mnxSD  GAS  ft  ELSCTAIO  ElBTOINSSBINa  COKPOAATIOH. 

1.  PBIVITY  OF  COHTBACT. — Where  there  is  no  privity  of  contract  there  can 
he  no  implied  agreement.  So  where  ih€  Government's  dealings  w«re  with 
a  oertain  prime  contractor  there  is  no  merit  in  a  claim  under  the  act  of 
March  2,  1919,  presented  by  an  engineering  company  for  services  per- 
formed for  a  subcontractor  on  the  ground  that  the  Government  benefited 
by  reason  of  such  services  rendered  the  subcontractor. 

S.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |6,76a.eO 
based  upon  an  implied  agreement  in  relation  to  engineering  work  on  a 
power  plant  at  Little  Bock,  Ark.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACJT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  TraflBc 
Division  Supply  Circular  No.  17,  1919,  for  $6,762.60  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  claim  was  filed  as  of  June  1,  1919,  although  not  put  in  its 
present  form  until  much  later. 

3.  The  Little  Eock  Railway  &  Electric  Co.  had  for  certainly  six 
years  prior  to  the  entrance  of  the  United  States  into  the  War  with 
Germany  been  operating  a  power  plant  at  Little  Bock,  Ark.,  and 
during  that  period  was  closely  associated  with  the  claimant  corpora- 
tion. Some  time  prior  to  July  4, 1918,  the  said  Little  Kock  Railway 
&  Electric  Co.  had  entered  into  an  agreement  or  contract  with  the 
United  Gas  &  Electric  Engineering  Corporation,  of  61  Broadway, 
New  York  City,  for  the  rehabilitation  of  the  power  plant  at  Little 
Rock.  The  testimony  of  Mr.  Thomas,  the  engineer  in  charge  of  the 
engineering  work  of  the  United  Gas  &  Electric  Engineering  Cor- 
poration, is  that  the  machinery  of  the  Little  Rock  plant  was  old, 
the  plant  was  in  pretty  bad  shape,  and  it  became  necessary  to  do 
some  very  general  overhauling;  that  the  ordinary  peak  load  of  the 
plant  was  about  3,500  kilowatts  and  it  was  contemplated  to  increase 
this  load  to  about  8,000  or  9,000  kilowatts,  and  plans  had  already 
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been  made  and  were  underway  for  the  installation  of  a  5,000-kilo- 
watt  turbine.  The  improvements  underway  and  in  contemplation 
on  July  4,  1918,  had  nothing  whatever  to  do  with  any  Government 
work  or  needs.  At  this  period,  namely,  July  4,  1918,  the  United 
States  Government,  through  the  Everly  M.  Davis  Chemical  Cor- 
poration, was  engaged  in  the  erection  of  a  picric  acid  plant  at  a  place 
called  Picron,  some  6  miles  from  Little  Rock,  and  certain  electric 
power  was  necessary  for  the  operation  of  the  plant.  There  was  also 
under  consideration  at  that  time  the  supplying  of  power  to  Camp 
Pike,  a  Government  camp,  also  about  6  miles  from  Little  Bock,  but 
in  a  somewhat  different  direction. 

4.  Maj.  Edward  W.  Moore  was  the  Government  constructing  quar- 
termaster in  charge  of  the  work  being  done  by  the  Everly  M.  Davis 
Chemical  Corporation  at  Picron,  and  the  question  came  up  as  to 
whether  the  needs  of  the  Government  could  best  be  served  by  erecting 
its  own  electrical  plant  or  entering  into  contractual  relations  with 
the  Little  Rock  Railway  &  Electric  Co.  to  supply  the  power. 

5.  The  United  Gas  &  Electric  Engineering  Corporation,  of  New 
York,  at  that  time  had  some  subordinate  engineers  at  the  plant  of  the 
Little  Rock  Railway  &  Electric  Co.  engaged  in  the  rehabilitation 
work,  and  it  being  the  understandingof  Maj.  Moore,  the  constructing 
quartermaster,  that  the  Little  Rock  Railway  &  Electric  Co.,  on  ac- 
count of  their  contractual  relations  with  the  United  Gas  &  Engineer- 
ing Corporation,  were  not  in  a  position,  without  the  consent  and  con- 
currence of  the  said  engineering  corporation,  to  enter  into  any  definite 
agreement  with  the  United  States  Government,  he  came  to  Wash- 
ington to  discuss  the  entire  proposition  with  his  superior  officers,  and 
after  such  discussion  and  a  determination  of  the  policy  of  the  Gov- 
ernment Maj.  Moore  proceeded  to  New  York,  where  he  called  on  the 
United  Gas  &  Electric  Engineering  Corporation  and  advised  them 
that  the  Government  was  contemplating  the  erection  of  its  own  elec- 
trical plant  unless  the  Little  Rock  Railway  &  Electric  Co.  could  put 
itself  in  position  to  supply  the  needs  of  the  Government.  At  that 
conference  it  was  decided  that  the  United  Gas  &  Electric  Engineering 
Ck)rporation  should  send  Mr.  James  W.  Thomas,  one  of  its  expert 
engineers,  to  Little  Rock  for  a  conference  between  all  interests  to  de- 
termine what  course  should  be  pursued. 

6.  It  is  clear  from  the  evidence  that  at  the  New  York  conference 
Maj.  Moore  was  dealing  with  the  claimant  corporation  only  as  the 
agent  of  the  Little  Rock  Railway  &  Electric  Co. 

7.  Maj.  Moore  returned  to  Little  Rock.  On  the  7th  or  8th  of  July, 
1918,  Mr.  Thomas  reached  Little  Rock  and  in  company  with  the  offi- 
cers of  the  Little  Rock  Railway  &  Electric  Co.  took  part  in  a  con- 
ference with  Maj.  Moore,  the  officials  of  the  Everly  M.  Davis  Chemical 
Corporation,  and  others.    As  a  result  of  this  conference,  it  was  de- 
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cided  that  the  power  development  should  be  concentrated  in  the 
plant  of  the  Little  Bock  Railway  &  Electric  Co.,  and  that  all  work 
would  be  done  by  the  Little  Rock  Railway  &  Electric  Co.  at  cost 
to  them  under  work  orders  given  by  the  Everly  M.  Davis  Chemical 
Corporation,  and  a  method  of  procedure  was  outlined,  which  method 
was  duly  reduced  to  writing  and  embodied  in  a  statement  dated 
July  11, 1918,  known  as  the  emergency  procedure. 

8.  Under  the  procedure  outlined  and  reduced  to  writing  the  Little 
Rock  Railway  &  Electric  Co.  was  to  construct  the  line  from  Little 
Rock  to  Picron  and  was  to  install  at  its  power  plant  certain  addi- 
tional machinery  for  the  furnishing  of  the  necessary  power.  The 
construction  and  the  installation  work  was  all  to  be  done  by  the 
Little  Rock  Railway  &  Electric  Co.,  who  were  to  furnish  the  proper 
organization  and  labor  to  expeditiously  handle  the  work,  subject  to 
the  approval  and  supervision  of  the  Everly  M.  Davis  Chemical  Cor- 
poration and  the  constructing  quartermaster. 

9.  Bills  for  all  material  furnished  by  the  Little  Rock  Railway  & 
Electric  Co.  were  to  be  paid  through  the  Everly  M.  Davis  Chemical 
Corporation,  and  weekly  pay  rolls  containing  the  names  and  actual 
time  and  rates  and  occupation  of  all  men  engaged  on  the  work  were 
to  be  submitted  for  approval  and  disbursement  by  the  Everly  M. 
Davis  Chemical  Corporation  through  the  Little  Rock  Railway  & 
Electric  Co.  Thus  the  entire  expense  of  constructing  the  line,  in- 
cluding the  necessary  expense  in  the  Little  Rock  Railway  &  Electric 
Co.'s  plant,  was  to  be  performed  at  cost  and  to  be  borne  by  flie  Gov- 
ernment under  the  Government's  contract  with  the  Everly  M.  Davis 
<Jhemical  Corporation. 

10.  No  question  of  payment  for  the  electric  power  to  be  furnished 
was  involved  in  this  arrangement,  nor  is  it  involved  in  the  claim. 

11.  Thereafter,  and  in  accordance  with  the  terms  of  the  emergency 
procedure,  dated  July  11,  1918,  the  Everly  M.  Davis  Chemical  Cor- 
poration issued  various  work  orders  to  the  Little  Rock  Railway  & 
Electric  Co.,  and  in  said  work  orders  provid^ed  for  every  detail  of  the 
expense  contemplated.  The  work  was  completed  and  all  pay  rolls 
and  bills  for  material  were  paid  by  the  Government,  through  the 
Everly  M.  Davis  Chemical  Corporation. 

12.  On  March  6,  1919,  the  United  Gas  &  Electric  Engineering 
Corporation  submitted  a  bill  to  the  Little  Rock  Railway  &  Elec- 
tric Co.  for  engineering  services  in  connection  with  the  transmission 
line  and  the  installation  and  rearrangement  of  electrical  machinery 
in  the  power  house  of  the  Little  Rock  Railway  &  Electric  Co.  This 
bill  was  forwarded  by  the  Little  Rock  Railway  &  Electric  Co.  to 
the  Everly  M.  Davis  Chemical  Corporation  and  the  records  of  that 
corporation  not  showing  any  authorization  by  them  under  which 
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such  bill  could  be  considered,  the  same  was  forwarded  to  Maj.  Moore, 
the  constructing  quartermaster.  Maj.  Moore  disclaimed  having  au- 
thorized any  such  expense,  and  claim  was  thereafter  filed. 

13,  The  contention  of  the  claijnant  corporation  is  that  Maj.  Moore,, 
the  constructing  quartermaster,  invited  the  claimant  corporation  to 
send  an  expert  engineer  to  Little  Rock  to  assist  the  Government;, 
that  the  claimant  corporation  sent  the  said  expert  engineer;  that- 
said  engineer  participated  in  the  various  conferences  held  in  connec- 
tion with  the  work,  and  that  the  claimant  corporation  drew  the  plans 
for  the  Little  Bock  Railway  &  Electric  Co.,  supervised  the  con- 
struction of  the  transmission  line  and  the  installation  of  the  neces- 
sary machinery  in  the  power  plant;  that  the  claimant  performed 
services  of  which  the  Government  received  the  benefit,  and  that  f  ronu 
all  the  facts  and  circumstances  of  the  case  an  implied  agreement 
arises  under  the  act  of  March  2,  1919,  to  compensate  the  claimant 
corporation  for  services  rendered  and  to  reimbuse  it  for  expenses 
actually  incurred. 

DECISION. 

1.  There  is  absolutely  no  proof  of  any  express  agreement  and  none 
is  alleged. 

2.  From  all  the  evidence  it  is  clear  that  at  no  time  was  there  any 
intention  on  the  part  of  the  constructing  quartermaster  or  of  the 
Everly  M.  Davis  Chemical  Corporation,  the  prime  contractor,  to 
contract  with  or  obligate  the  Government  in  any  way  to  the  United 
Gas  &  Electric  Engineering  Corporation.  The  Government  dealt 
only  with  the  Little  Rock  Railway  &  Electric  Co.  and  properly  re- 
garded the  engineering  corporation  as  experts  and  advisors  of  the 
Little  Rock  Railway  &  Electric  Co.,  whom  the  Little  Rock  Railway 
&  Electric  Co.  for  its  own  benefit  had  engaged  long  prior  to  the  Gov- 
ernment entering  the  field  to  perform  certain  work  for  said  Little 
Rock  Railway  &  Electric  Co. 

3.  The  Government  knew  that  the  relations  existing  between  the 
Little  Rock  Railway  &  Electric  Co.  and  the  engineering  corporation 
were  very  close.  The  actual  terms  of  their  relations  were  not  dis- 
closed to  the  Government  and  were  of  no  interest  to  the  officers  of 
the  Government. 

4.  It  is  also  evident  that  the  Little  Rock  Railway  &  Electric  Co. 
so  regarded  the  engineering  corporation.  Had  it  considered  that  the 
services  of  the  engineering  corporation  were  in  any  way  justly 
chargeable  to  the  Government  they  would  have  included  same  in  the 
weekly  pay  rolls  submitted  through  the  Everly  M.  Davis  Chemical 
Corporation. 

5.  There  was  at  no  time  any  privity  of  contract  between  the  claim- 
ant corporation  and  the  Government. 
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6.  For  the  reasons  and  facts  above  stated,  the  Board  is  of  the 
opinion  that  no  agreement,  either  express  or  implied,  within  the  pur- 
view of  the  act  of  March  2, 1919,  was  entered  into  between  the  claim- 
ant and  the  Grovemment  of  the  United  States. 

7.  Belief  must,  therefore,  be  denied. 

DISFOSmOK. 


1.  A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal 
section  and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Case  No.  2788. 

In  re  CLAIM  OF  ST.  LOinS  CAB  CO. 

1.  TEBimrATIOH  OF  COHTBACT— CLADiANT'S  BIGHTS  FUCEB  AlTD  LHOTEB 
BY  TSBXIHATIOH  CLAUSE. — ^Where  olaimant's  ooAtract  for  the  manu- 
faeture  of  tpm  oarts  contained  a  termination  clause  proyiding  that  in  case 
of  partial  termination  the  claimant  should  be  paid  the  contract  price  for 
all  completed  carts  accepted  by  the  Oovemment,  claimant's  rights  are 
ilzed  and  limited  by  the  terms  of  such  clause,  and  it  is  not  entitled  in 
any  event  to  more  than  the  contract  price  for  such  completed  carts. 

1  CLAIM  AVD  BSdSIOH. — ^This  claim  for  |89»340.78  arises  under  a  written  ooa- 
traet  and  is  an  appeal  from  the  decision  of  the  Ordnance  Claims  Board. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims  Board 
on  a  claim  for  $29,345.73  on  a  formally  executed  contract  under  the 
following  circumstances: 

2.  On  August  5,  1918,  claimant  entered  into  a  contract  with  the 
Government  for  the  manufacture  of  7,003  ammunition  carts,  at  $71 
each,  and  6,843  gun  carts,  at  $74  each  f .  o.  b.,  St.  Louis,  Mo.  This  con- 
tract was  afterwards  and  on  November  6,  1918,  modified  as  to  the 
schedule  of  deliveries  by  a  formal  supplemental  contract.  The  con- 
tract, as  supplemented,  provided  that  3,000  of  the  articles,  less  such 
quantity  as  had  already  been  delivered  under  the  original  contract  or 
in  anticipation  of  the  supplemental  contract,  should  be  delivered  prior 
to  December  1, 1918 ;  that  3,000  should  be  delivered  during  December, 
1918;  4,000  during  January,  1919,  and  3,846  during  February,  1919, 
during  which  month  the  entire  deliveries  should  be  completed. 

3.  Claimant  proceeded  with  the  manufacture  of  the  carts,  but  had 
made  no  deliveries  prior  to  the  armistice.  Shortly  thereafter  its  con- 
tract was  suspended,  at  which  time  claimant  had  on  hand  suificient 
material,  including  that  in  process,  for  the  manufacture  of  the  entire 
number  contracted  for.  The  material  then  in  process  was  more  than 
sufficient  to  manufacture  6,600  carts,  which  number  claimant  was  in- 
structed by  the  Government  to  complete  and  deliver.  It  completed 
and  delivered  the  6,600  carts,  and  they  were  accepted  by  the  Govem- 
menlf.  After  such  deliveries  claimant  then  had  on  hand  unworked  ma- 
terials, upon  the  cost  of  which  it  was  allowed  6  per  cent,  and  certain 
materials  in  process  upon  which  it  received  10  per  cent. 
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4.  The  claim  was  first  presented  to  the  St.  Louis  district  claims 
board  which,  among  other  items  not  in  dispute,  allowed  claimant  the 
total  cost  of  the  6,600  carts  delivered,  plus  10  per  cent  of  their  cost. 
In  making  the  award,  the  St.  Louis  district  claims  board  deducted 
the  contract  price  of  the  6,600  carts  from  their  total  cost  plus  10  per 
cent,  and  awarded  claimant  the  difference  amounting  to  $29^45.73. 

5.  The  Ordnance  Claims  Board  disallowed  this  item,  and  claimant 
brought  the  case  to  this  Board  by  appeal.  The  only  issue  is  as  to 
the  correctness  of  the  ruling  of  the  Ordnance  Claims  Board  in  dis- 
allowing the  above-mentioned  item. 

6.  Article  XIV  of  the  contract  contains  a  termination  clause  which 
provides  that: 

"  In  the  event  of  *  *  *  partial  termination  the  United  States 
shall  ♦  ♦  ♦  pay  to  the  contractor  the  price  herein  fixed  for  all 
articles  accepted  by  and  delivered  to  the  United  States.  The  United 
States  shall  also  pay  to  the  contractor  the  cost  of  the  materials  and 
component  parts  purchased  by  the  contractor  for  the  performance 
of  this  contract  and  then  on  hand  in  an  amount  not  exceeding  the  re- 
quirements for  the  completion  of  this  contract,  provided  they  comply 
with  the  specifications,  also  all  costs  shown  by  the  contractor  to  have 
been  theretofore  necessarily  incurred  in  the  performance  of  this  con- 
tract and  remaining  unpaid.  ♦  *  ♦  To  the  above  may  be  added 
such  sums  as  the  Chief  of  Ordnance  may  deem  necessary  to  fairly 
and  justly  compensate  the  contractor  for  work,  labor,  and  service 
rendered  under  this  contract." 

7.  It  is  established  by  the  testimony  that  the  cost  of  production  of 
the  carts  which  were  finished  and  delivered  to  the  Government  was 
more  per  unit  because  of  the  early  termination  of  the  contract  than 
if  claimant  had  been  permitted  to  complete  the  entire  number  con- 
tracted for,  and  on  such  account  the  contract  price  would  only  give 
claimant  3i  per  cent  above  the  actual  cost  of  the  delivered  carts. 

8.  Claimant's  contention  is  that  the  additional  cost  on  account  of 
suspension  amounted  to  $29,345.73  more  than  the  contract  price  of 
the  delivered  carts;  that  if  the  entire  contract  had  been  completed, 
claimant  would  have  made  a  profit  of  11  per  cent,  and  that  by  allow- 
ing only  the  contract  price  on  the  articles  completed  and  delivered,  it 
would  receive  only  3^  per  cent  above  the  total  cost  of  the  production 
of  the  carts  delivered  (which  would  include,  of  course,  only  3^  per 
cent  on  the  cost  of  the  materials  used) ,  whereas  if  it  had  not  used  the 
f  arbricated  materials  in  completing  the  6,600  carts,  it  would  have  re- 
ceived 10  per  cent  of  the  cost  thereof,  as  it  did  receive  upon  the  fabri- 
cated materials  remaining  after  the  completion  of  the  6,600  carts. 

9.  Claimant  insists  that  after  finishing  the  6,600  carts  its  conjpen- 
sation  for  the  materials  used  in  constructing  them  should  not  be  less 
than  it  would  have  received  for  the  materials  in  proqess  had  it  not 
aisembled  and  converted  them  into  carts,  and  that  the  Secretary  of 
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War  is  authorized  under  the  termination  clause  of  its  contract  to 
allow  it  such  sum  above  the  contract  price  as  he  may  deem  necessary 
to  fairly  and  justly  compensate  claimant  for  the  work,  labor,  and 
service  rendered. 

10.  It  is  admitted  by  the  Government  that  claimant  was  awarded 
10  per  cent  of  the  cost  of  the  fabricated  materials  on  hand  and  not 
used  in  completing  the  6,600  carts,  and  that  if  claimant  had  not  com- 
pleted the  6,600  carts,  it  would  have  been  entitled  to  .0  per  cent  of 
the  cost  of  the  fabricated  materials  (materials  in  process)  which  it 
used  in  completing  the  6,600  carts. 

DECISION. 

1.  ^V^lat  the  claimant  might  have  made  had  it  been  permitted  to 
complete  the  contract  is  not  a  matter  for  consideration  now.  The 
only  question  for  determination  is  the  price  to  be  paid  claimant  for 
the  completed  articles  that  were  accepted  and  delivered.  Since  the 
contract  was  suspended  when  partly  completed,  the  claimant's  rights 
are  fixed  and  limited  by  the  termination  clause  of  the  contract,  which 
plainly  provides  that  in  case  of  partial  termination  claimant  should 
receive  the  contract  price  for  the  completed  articles.  This  claimant 
has  received. 

2.  The  provision  "To  the  above  may  be  added  such  sums  as  the 
Chief  of  Ordnance  may  deem  necessary  to  fairly  compensate  the 
contractor  for  work,  labor,  and  service  under  this  contract "  is  car- 
ried out  by  the  supply  circulars  of  the  War  Department,  which  allow 
the  10  per  cent  profit  on  materials  in  process,  and  up  to  6  per  cent 
for  carrying  charges  on  raw  material.  This  provision  should  not 
be  invoked  to  allow  a  claimant  more  than  that  provided  for  by  the 
rules  of  the  supply  circulars,  except  in  a  case  where  not  making  an 
exception  would  cause  great  hardship,  for  example,  where  there  was 
an  actual  loss  on  the  finished  product  which  would  have  been  re- 
couped if  the  contract  had  been  allowed  to  go  to  completion.  This 
is  not  a  case  of  hardship.  Claimant  has  made  a  profit  on  the  carts 
it  completed. 

8.  It  is  therefore  the  opinion  of  the  Board  that  the  decision  of 
the  Ordnance  Claims  Board  in  not  allowing  claimant  more  for  the 
completed  articles  than  was  provided  for  in  its  contract  is  right  and 
should  be  adhered  to. 

DISPOSITION. 

1.  The  appeal  section , hereby  transmits  its  decision  to  the  Ord- 
nance Section  for  appropriate  action. 

Mr.  McCandless  and  Mr.  Bowen  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  15,  1920. 
Case  No.  Sales  BCA-12. 

In  re  CLADi  OF  KAZ  M.  HOBOWITZ. 

1.  DELAY  IS  D£Liy£BY. — Where  the  GovernmexLt  contraoted  to  sell  claimant 
oertain  goods  f.  o.  b.  location  of  the  goods  on  the  nnderstanding  that 
claimant  was  to  accept  them  and  pay  for  them  at  once,  and  after  the 
contract  was  closed  agreed  at  claimant's  request  to  hold  the  goods  for  60 
days,  during  which  time  claimant  gave  instructions  to  ship  by  freic^ht^ 
the  OoTcrnment  is  not  responsible  for  delay  in  delivery  due  to  interyen- 
tion  of  a  freight  embargo. 

S.  CLAIK  AND  DECISION. — Petition  under  G.  0.  103  to  adjust  a  dispute  in- 
▼olving  $16,000  under  a  written  contract  for  the  sale  of  silk  by  the 
Oovemment  to  claimant.    Held,  claimant  is  not  entitled  to  recover. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  6.  0. 103  to  adjust  a  dispute  under  the  terms 
of  a  contract  between  the  claimant,  Max  M.  Horowitz,  and  the  Ord- 
nance Salvage  Board,  Washington,  D.  C,  by  the  terms  of  which 
the  Oovernment  sold  certain  habutai  silk. 

FINDINGS  OF  FACT. 

1.  On  December  20,  1919,  claimant  as  a  result  of  oral  negotiations 
with  the  New  York  District  Salvage  Board  made  the  following 
written  offer: 

^^  I  bid  the  following. 

8,664  yards— 36"  @  .62|  per  yard  1  o.  b.  Washington. 
88,438  6/8"— 45"  ®  .77i  per  yard  f.  o.  b.  Washington. 
42,299  8/8"— 45"  @  .77i  per  yard  f.  o.  b.  Washington. 

"  For  white  habutai  silk." 

2.  Under  date  of  December  22, 1919,  claimant  was  advised  by  letter 
by  the  New  York  Ordnance  District  Salvage  Board  as  follows : 

"  1.  Washington  Ordnance  Salvage  Board  has  this  day  approved 
sale  to  you  of  the  following  domestic  silk  habutai : 

manufactured  by  —  RosseU 8,664  yds. 

located  at  Washington,  D.  G.  @62i^ 

New  York  District  Serial  No.  1500—45"  habutai  ' 

manufactured  by  Duplan .83,488  6/8  yds. 

located  at  Washington,  D.  G.  @77i^ 

New  York  District  Serial  No.  1504—45"  habutai 

manufactured  by  —  Rossell .r42,220  3/8  yds. 

located  at  Washington,  D.  G.  l@77i^ 
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"2.  This  office  desires  to  acknowledge  receipt  of  your  certified 
check,  No.  6896,  dated  12/20/19  drawn  on  the  Chatham  &  Phenix 
National  Bank,  New  York  City,  in  the  amount  of  $5,000,  and  re- 
quests that  the  balance  due  on  your  purchase  be  forwarded,  together 
with  shipping  instructions." 

3.  On  December  20,  1919,  after  approval  of  his  bid  by  the  New 
York  district  salvage  board,  claimant  stated  to  Mr.  Luthy,  Chief 
Textile  Division  of  the  district  committee  on  sales,  that  because  of  a 
change  in  his  present  location  he  was  not  in  a  position  to  take  im- 
mediate delivery  of  the  silk.  Mr.  Luthy  replied  that  he  would  give 
claixaant  60  days  within  which  to  take  delivery. 

4.  On  January  8,  1920,  claimant,  by  check  for  $5,000,  made  his 
second  payment  to  the  New  York  ordnance  district  salvage  board  and 
requested  shipment  of  three  cases  by  express.  This  shipment  was 
made  and  goods  received  by  claimant's  consignee. 

5.  By  letter  dated  February  6  from  the  New  York  ordnance  dis- 
trict salvage  board  claimant  was  requested  to  forward  immediately 
check  for  balance  due  on  this  purchase.  Claimant  replied  by  letter 
of  February  10  that  he  would  attend  to  that  matter  the  next  week  and 
at  the  same  time  furnish  shipping  instructions. 

6.  On  February  16,  1920,  claimant  wrote  the  New  York  ordnance 
office.  Textile  Division,  as  follows: 

"  Kindly  ship  at  once  all  goods  to  the  Cambridge  Silk  Company, 
care  Jos.  Schulte  and  Brother,  45  East  17th  St.,  New  York,  by 
freight.    Insure  for  $75,000.00,  and  send  bill  of  lading  to  me. 
"  New  York  District  No.  1503-36"  silk  habutai,  8,664  yds. 
"  New  York  District  No.  1504-45"  silk  habutai  42,229  3/8  yds. 
"  New  York  District  No.  1500-45"  silk  habutai,  33,433  6/8  yds." 

On  February  18,  1920,  the  New  York  ordnance  district  salvage 
board  wrote  claimant  that  that  o£Sce  had  ordered  the  material  shipped 
to  the  Cambridge  Silk  Co.  by  freight,  collect,  to  be  insured  for 
$75,000. 

7.  On  February  17,  1920,  the  New  York  district  salvage  board 
wrote  to  the  Ordnance  Salvage  Board,  Washington,  D.  C,  attention 
Mr.  O'Neill,  requesting  that  the  balance  of  the  goods  purchased  be 
shipped  to  the  Cambridge  Silk  Co.  "  by  freight,  collect,  and  insured 
for  $76,000." 

8.  Mr.  O'Neill,  chief  of  the  textile  section.  Ordnance  Salvage 
Board,  testified  that  this  request  for  shipment  was  received  by  the 
Ordnance  Department  on  February  20, 1920,  and  in  the  usual  course 
came  to  his  desk;  that  from  his  office  it  was  forwarded  to  the  ship- 
ping office,  Ordnance  Salvage  Board,  Washington,  D.  C. ;  that "  Wash- 
ington being  under  the  Baltimore  district,"  this  order  was  forwarded 
to  the  BaUiinore  district  Ordnance  office;  from  there  it  was  for- 
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warded  to  the  Quartermaster  Department,  transportation  section 
for  issuance  of  the  bill  of  lading  or  shipping  instructions. 

9.  This  order  was  then  forwarded  to  Washington  to  Capt.  Wickens, 
zone  transportation  officer,  who  immediately  moved  the  goods  from 
storage  to  the  freight  yards.  Upon  the  same  day,  March  4,  the 
material  was  returned  to  storage  by  the  transportation  officer  with 
the  statement  that  there  was  an  embargo  on  shipment  of  silk  by 
freight.  It  appears  that  this  embargo  had  been  in  effect  since  Feb- 
ruary 6, 1920,  unknown  to  any  of  the  parties  concerned. 

10.  Mr.  O'Neill  immediately  got  in  touch  with  the  New  York  office^ 
and  upon  request  of  claimant  on  March  4  the  material  was  forwarded 
to  the  express  office  for  shipment.  The  express  company,  under 
date  of  March  12,  1920,  notified  the  Salvage  Board,  Washington^ 
D.  C,  by  postcard  that  the  Cambridge  Silk  Co.  had  refused  to  accept 
the  goods.  It  does  not  appear  on  what  date  the  delivery  was  refused 
by  the  consignee. 

11.  Befusal  of  the  consignee  to  receive  the  material  was  not 
brought  to  the  attention  of  claimant  until  after  March  12.  It  is 
alleged  by  claimant  that  when  the  order  for  shipment  was  given  in 
February,  1920,  a  bale  of  raw  silk  was  worth  $2,500,  but  later,  at  the 
time  of  delivery,  such  a  bale  was  worth  only  $660. 

12.  Upon  receipt  of  this  material  claimant's  customer  refused  to 
accept  the  material  on  account  of  the  delay  and  demanded  a  rebate 
from  claimant.  It  is  stated  by  the  claimant  that  the  Cambridge 
Silk  Co.  now  refuses  to  accept  these  goods  unless  a  rebate  of  $16,000 
is  made,  so  claimant  now  asks  that  the  Government  reimburse  him 
for  the  loss  sustained  by  reason  of  the  delayed  shipment. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  fully 
complied  with  the  terms  of  its  contract  by  delivery  of  the  material 
purchased.  The  Government  held  the  material  in  storage  at  the 
request  of  and  for  the  convenience  of  claimant  and  not  in  perform- 
ance of  the  contract  of  sale. 

2.  It  is  the  opinion  of  this  Board  that  the  shipment  in  compliance 
with  claimant's  request  of  February  16,  1920,  was  not  unreasonably 
delayed,  but  that  the  Government  exercised  due  diligence  in  making 
such  shipment. 

3.  The  claimant  has  failed  to  show  cause  justifying  relief,  and  it  is 
therefore  necessary  to  deny  the  relief  sought  by  claimant. 

Mr.  McCandless  and  Lieut.  Tabb  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


July  16, 1920. 
Case  No.  2717. 

In  re  CLAHC  OF  TH£  DAYIB  BEBO  IKDITBTBIAL  COBPOBATION. 

1.  RECOXKBKBATION  OF  AWABB  OF  CONTBACT.— The  reoommendation  of  an 
award  of  a  ooatract,  without  Instractlons  to  the  contraotor  to  go  ahead 
as  OB  the  basis  of  a  contract,  does  not  amount  to  an  agreement  within  the 
meaning  of  the  act  of  Xaroh  2,  1919. 

^.  ir£OOTIATI0N8 — DATE  OF  AQBEEHENT. — ^Where  claimant's  negotiations  for 
a  contract  did  not  result  in  an  agreement  prior  to  November  12,  1918, 
claimant  is  not  entitled  to  relief  under  the  act  of  March  2,  1919,  even 
though  an  Informal  agreement  may  have  been  reached  afterwards. 

3.  CUklM  AND  DECISION.-^lalm  under  the  act  of  Xarch  2,  1919,  for  (208,171.52 
based  upon  an  alleged  agreement  for  the  manufacture  of  ethyl  alcohol. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDIN08  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1019.    Statement  of 

<rlaim,  Form  A,  has  been  filed  under  Purchase,  Storage,  and  Traffic 

DiTision  Supply  Circular  No.  17,  1919,  for  $208,171.52,  by  reason  of 

an  agreement  alleged  to  have  been  entered  into  between  the  claimant 

and  the  United  States. 

2.  The  Philadelphia  district  claims  board  has  found  that  an  agree- 
ment within  the  scope  of  the  act  of  March  2,  1919,  was  entered  into 
on  October  5,  1918,  and  a  certificate,  Form  C,  has  been  executed. 
After  two  hearings  an  award  was  finally  made  to  the  claimant  gi*ant- 
ing  reimbursement  in  respect  to  two  items:  (1)  For  loss  by  way  of 
demurrage  in  respect  of  three  tank  cars  which  were  held  by  the  claim- 
ant for  shipping  ethyl  alcohol  to  the  Picatinny  Arsenal  from  Novem- 
ber 1,  1918,  to  December  18, 1918 ;  and  (2)  for  loss  on  molasses  pur- 
chased or  held  for  the  purpose  of  performing  the  agreement.  The 
district  claims  board  had  twice  refused  to  allow  the  second  item. 

3.  The  Ordnance  Claims  Board  in  Washington  affirmed  the  action 
of  the  Philadelphia  district  claims  board  as  to  the  first  item  but  dis- 
allowed the  second  item.  From  its  decision  in  disallowing  item  No.  2 
the  claimant  appeals  to  this  Board.    A  hearin<r  was  held  on  June  23, 
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1920,  at  which  claimant's  president,  Mr.  Philip  Publicker,  who  had 
been  the  principal  witness  at  the  earlier  hearings,  testified. 

4.  The  claimant's  business  is  that  of  making  alcohol  out  of  mo- 
lasses. It  had  purchased  before  the  negotiations  began  which  re- 
sulted in  the  alleged  agreement  of  October  5,  1918,  a  large  quantity 
of  molasses.  It  had  enough  purchased  or  contracted  for  before  a 
contract  with  the  Government  was  discussed  to  enable  it  to  fill  an 
order  either  for  4,000,000  pounds  or  2,800,000  pounds  of  alcohol.  It 
secured  no  additional  molasses  on  account  of  the  alleged  agreement 
with  the  Government.  It  is  claimed  that  orders  were  refused  pend- 
ing Government  contracts.  The  only  concrete  evidence  of  such  re- 
fusal is  contained  in  claimant's  letters  to  Office  of  Chief  of  Ordnance, 
Procurement  Division,  dated  October  4,  1918,  and  October  8,  1918, 
which  are  set  forth  in  the  following  paragraph,  and  in  a  letter  to 
the  commanding  officer  Picatinny  Arsenal,  dated  October  26,  1918 
(see  below  paragraph  7). 

5.  The  oral  testimony  taken  at  the  various  hearings  does  not  estab- 
lish any  facts  not  revealed  by  the  correspondence.  Under  date  of 
September  19,  1918,  claimant  was  requested  by  the  raw  material  sec- 
tion, Procurement  Division,  Ordnance  Department,  to  quote  a  price 
on  4,000,000  pounds  of  95  per  cent  ethyl  alcohol  which  was  intended 
for  shipment  to  Picatinny  Arsenal  at  the  rate  of  about  330,000  pounds 
per  month,  commencing  November  1,  1918.  Claimant  replied  by 
letter  dated  September  25, 1918,  quoting  $0.0911  per  pound.  On  Oc- 
tober 4,  1918,  claimant  declined' to  fill  an  additional  order  from  the 
Procurement  Division,  Ordnance  Department,  for  600  tons  of  alcohol, 
stating  "  *  ♦  *  We  regret  very  much  to  state  that  on  account  of 
such  short  notice  we  are  unable  to  undertake  to  fill  the  order  for  600 
tons  or  180,000  gallons  of  alcohol  this  month."  On  October  6,  1918, 
the  Procurement  Division  wrote  claimant  the  following  letter,  which 
is  claimed  to  be  the  basis  of  an  informal  contract  for  4,000,000  pounds 
of  alcohol : 

"  1.  The  Chief  of  Ordnance  directs  me  to  communicate  with  you  in 
reference  to  correspondence  on  the  subject  of  alcohol  intended  for 
shipment  to  the  Picatinny  Arsenal. 

"2.  This  division  will  recommend  that  contract  be  drawn,  subject 
approval  of  the  examining  board,  containing  the  following  particu- 
lars : 

"3.  Four  million  (4,000,000)  pounds  of  95  per  cent  ethyl  alcohol 
to  conform  to  Army  specifications  as  set  forth  in  pamphlet  No.  471, 
revised  November  11,  1915.  for  shipment  in  about  equal  monthly 
quantities  to  the  Picatinny  Arsenal,  Dover,  N.  J. 

"  4.  The  price  to  be  $0.091056  per  pound  in  tank  cars,  f,  o.  b.  Phila- 
delphia, Pa. 

'*  5.  The  Ordnance  Department  to  supply  two  or  three  tank  cars 
at  a  rental  of  $1.50  each  per  day  for  a  period  not  to  exceed  60  days, 
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the  remaining  tank  cars  need  for  the  movement  to  be  supplied  by 
you. 

"  6.  Contract  papers  are  being  drawn  and,  it  is  hoped,  will  be  pre- 
sented for  your  signature  shortly.  In  the  meantime  you  will  be 
furnished  with  the  necessary  Government  bills  of  lading  and  formal 
shipping  instructions." 

Claimant  acknowledged  receipt  of  this  letter  by  letter  dated  Oc- 
tober 8, 1918,  in  which  claimant  also  stated  its  reason  for  not  accept- 
ing the  additional  order  for  600  tons,  as  follows : 

"  With  reference  to  supplying  you  with  part  of  your  requirements 
of  600  tons  this  month,  we  regret  to  advise  that  owing  to  the  epidemic 
influenza  our  operating  force  is  greatly  reduced,  and  we  are  conse- 
quently unable  to  make  any  definite  promises  for  the  remainder  of 
this  month." 

6.  On  October  17,  1918,  the  Procurement  Division  referred  the 
whole  matter  to  the  commanding  o£Scer  Picatinny  Arsenal,  as  shown 
by  the  following  letter : 

"  *  *  *  The  Procurement  Division  has  negotiated  the  purchase 
of  this  material,  and  due  to  the  fact  that  we  could  not  obtain  from 
you  satisfactory  information  showing  appropriations  under  which 
allotments  have  been  made  to  fill  bill  it  has  been  decided  to  have  your 
arsenal  place  the  contract  with  the  following  concern : 

"The  David  Berg  Industrial  Corporation,  of  Philadelphia,  has 
quoted  the  lowest  price  on  ethyl  alcohol.  *  *  *  It  is  therefore 
recommended  that  in  view  of  the  fact  that  the  David  Berg  Co.  was 
the  lowest  of  seven  bidders  the  contract  be  placed  with  them  by  you." 

The  Procurement  Division  wrote  to  the  claimant  to  the  same 
effect  under  date  of  October  24, 1918 : 

"  *  *  *  2.  You  are  advised  in  reply  that  when  the  original  bids 
were  solicited  it  was  intended  that  contract  should  be  drawn  with 
this  division.  Since  that  time,  however,  it  has  been  found  desirable 
for  Picatinny  Arsenal  to  undertake  the  purchase  direct. 

**  8.  It  is  suggested  you  communicate  with  the  arsenal  if  you  have 
not  already  heard  from  them." 

7.  On  October  26,  1918,  claimant  wrote  to  the  commanding  officer 
Picatinny  Arsenal,  inclosing  a  copy  of  the  letter  from  the  Procure- 
ment Division  dated  October  5, 1918,  and  stating : 

"  In  this  connection  beg  to  say  that  from  their  letter  of  October  6 
we  took  it  for  granted  that  this  contract  was  placed  with  us,  and  on 
the  strength  of  this  we  refused  to  accept  a  great  deal  more  business ; 
in  fact,  we  refrained  from  bidding  on  additional  alcohol  for  the 
Government  in  order  to  take  care  of  the  4,000,000  pounds.  We  there- 
fore trust  that  you  will  prepare  these  contracts  as  specified  in  letter 
of  October  6  and  mail  same  for  our  execution," 

8.  The  claimant  had  manufactured  enough  alcohol  by  November 
1,  1918,  to  fill  three  tank  cars  and  notified  Picatinny  Arsenal  that  it 
was  ready  to  make  shipment  by  the  following  telegram  dated  No- 
vember 1 : 
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"No  reply  to  ours  October  26.  We  are  holding  cars  and  are  ready 
to  commence  shipments.  Waiting  for  Government  bills  of  lading 
and  shipping  instructions.    Answer  our  expense.^' 

The  arsenal,  however,  had  already  placed  an  order  for  its  Novem- 
ber supply  of  alcohol  with  another  company  and  accordingly  wrote 
claimant  as  follows  under  date  of  November  2, 1918 : 

"  Confirming  our  telegram  of  even  date,  we  wired '  Re  tel.  November 
1 — owing  to  decreased  consumption  October  and  alcohol  in  transit 
can  not  have  any  more  shipped  until  about  November  20.  Will  advise 
further  by  mail.' 

"Regarding  above  please  be  advised  that  contrtict  and  necessary 
papers  relating  to  shipments  of  alcohol  will  be  sent  you  within  the 
next  few  days.  Please  advise  us  the  capacity  of  the  cars  which  you 
use  in  making  alcohol  shipments,  in  order  to  enable  us  to  arrange  for 
shipments  to  conform  with  the  capacity  of  our  storage  tanks." 

9.  On  November  14,  1918,  the  commanding  officer  of  the  arsenal 
telegraphed  claimant  as  follows : 

"  Instructions  necessitate  50  per  cent  reduction  in  our  alcohol  re- 
quirements. Wire  advice  as  to  whether  price  quoted  in  your  pro- 
posal of  September  25  will  still  apply." 

Claimant  replied  the  next  day  as  follows : 

"  Tele^am  received.  Price  holds  good.  Ready  to  make  shipment 
and  await  permit  and  shipping  instructions." 

10.  A  formal  contract  dated  December  2, 1918,  calling  for  2,800,000 
pounds  of  alcohol  was  prepared  by  the  arsenal  authorities  and  was 
executed  by  claimant,  but  not  by  any  representative  of  the  Govern- 
ment, on  or  about  December  2, 1918.  On  that  date  claimant's  repre- 
sentative, Mr.  Publicker,  received  at  the  arsenal  and  took  away  with 
him  forms  of  contract  and  bond  for  performance  of  the  contract  and 
also  a  purchase  order  dated  December  2,  1918,  for  "  three  cars,  esti- 
mated 162,000  poimds,"  to  be  shipped  December  16,  1918,  December 
20, 1918,  and  December  24, 1918. 

11.  On  December  5,  1918,  in  accordance  with  instructions  from 
Washington  requiring  a  reduction  in  output  to  2,500  pounds  per  day, 
a  telegram  was  dispatched  to  claimant  as  follows : 

"Await  specific  instructions  before  shipping  any  alcohol  what- 
soever. Entire  matter  of  contract  open  on  account  of  reduced  scale 
of  production." 

In  response  to  an  inquiry  from  claimant  as  to  the  meaning  of  the 
telegram,  the  following  explanation  under  date  of  December  10, 1918, 
was  sent  to  claimant : 

"  In  explanation  of  wire  from  this  office  dated  December  5  and  in 
reply  to  your  communication  of  the  same  date,  you  are  advised  that 
this  arsenal  has  been  instructed  to  curtail  its  monthly  operations  to 
such  an  extent  as  to  necessitate  the  canceling  of  all  orders  for  raw 
materials  for  the  period  of  several  months.    •    *     ♦  " 
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12.  Under  date  of  December  18,  1918,  the  commanding  officer, 
Picatinny  Arsenal,  wrote  to  claimant  as  follows : 

"  We  regret  to  advise  you  that  it  will  be  necessary  to  discontinue 
all  negotiations  looking  toward  a  contract  for  the  delivery  of  alcohol 
for  any  extended  period.  For  some  time  to  come  it  will  be  necessary 
for  us  to  go  into  tne  open  market  and  secure  our  supplies  from  month 
to  month.  This  action  will  be  taken  without  any  connection  what- 
soever with  previous  correspondence  or  preliminary  negotiations  with 
your  concern    *    *    ♦." 

13.  The  purchase  order  dated  December  2, 1918,  for  three  carloads 
of  alcohol  was  canceled  by  the  arsenal  authorities,  who  thereupon 
entered  into  new  negotiations  for  purchase  of  a  small  quantity  of 
alcohol,  which  had  nothing  to  do  with  the  negotiations  above  de- 
scribed. 

DECISION. 

1.  This  claim  was  appealed  to  this  Board  by  claimant  on  disallow- 
ance of  the  major  part  of  the  claim  by  the  Ordnance  Claims  Board. 
That  board  confirmed  the  district  claims  board's  allowance  of  de- 
murrage amounting  to  $216  and  thereby  necessarily  found  that  there 
was  an  agreement  within  the  meaning  of  the  act  of  March  2,  1919. 
It  appearing  from  the  record,  however,  that  the  agreement  found 
by  the  district  claims  board  for  2,800,000  pounds  was  not  made  prior 
to  November  12, 1918,  this  Board  has  not  confined  itself  to  the  single 
issue  presented  by  the  appeal,  but  has  examined  the  entire  record  for 
the  purpose  of  determining  whether  there  was  any  agreement  within 
the  meaning  of  the  act  of  March  2, 1919. 

2.  From  the  correspondence  and  other  evidence  it  appears  that 
there  was  no  agreement  between  claimant  and  the  United  States 
within  the  provisions  of  the  act  of  March  2,  1919.  Claimant  had 
negotiations  for  4,000,000  pounds  of  alcohol,  at  first  with  the  Pro- 
curement Division,  Ordnance  Department,  and  after  October  24, 
1918,  with  Picatinny  Arsenal,  but  no  agreement  was  reached  prior 
to  November  12,  1918,  in  other  words,  within  the  period  prescribed 
by  the  act.  After  the  signing  of  the  armistice  the  amount  in  nego- 
tiation was  reduced  to  2,800,000  pounds.  Mr.  Publicker  stated  at  a 
hearing  held  long  after  the  event,  June  23,  1920,  that  this  reduc- 
tion occurred  "  right  after  we  had  received  the  instructions  to  take 
the  question  up  with  him  direct"  (testimony,  p.  39) ;  but  the  corre- 
spondence shows  that  it  did  not  occur  until  after  the  telegram  of 
November  14,  1918,  informing  claimant  that  there  had  been  a  50 
per  cent  reduction  in  alcohol  requirements  and  asking  whether  price 
quoted  September  25  still  applied.  (Findings  of  fact,  par.  9.)  Had 
it  occurred  prior  to  November  14  this  telegram  would  not  have  been 
sent. 
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3.  The  only  agreement  that  was  actually  closed  by  the  parties  was 
made  on  December  2,  1918,  at  Picatinny  Arsenal.  We  do  not  refer, 
however,  to  the  unsigned  contract  for  2,800,000  pounds  of  alcohol 
which  the  district  claims  board  finally  took  as  the  basis  of  its  award. 
We  refer  to  the  purchase  order  for  162,000  pounds  bearing  the  same 
date  as  the  unsigned  contract  and  intended  at  that  time  to  apply 
thereon.  This  purchase  order,  which  called  for  deliveries  within 
60  days,  and  is  therefore  within  the  exceptions  stated  in  section  3744^ 
Revised  Statutes,  was  canceled  before  any  deliveries  were  made. 
Had  claimant  suffered  any  loss  on  its  resale  of  this  quantity  of  alco- 
hol (162,000  pounds),  it  would  be  entitled  to  compensation,  though 
not  under  the  act  of  March  2,  1919.  None  of  the  various  investiga- 
tions that  have  been  made,  however,  discloses  that  claimant  suffered 
such  a  loss.  It  appears  to  have  resold  at  a  profit.  If  such  is  not. 
the  case,  claimant  has  the  usual  remedy  for  breach  of  a  validly 
executed  Government  contract. 

4.  We  are  convinced  that  there  was  no  agreement  within  the  pro- 
visions of  the  act  for  4,000,000  pounds,  or  2,800,000  pounds,  or  any 
other  quantity.  The  letter  of  October  5,  1918,  announces  the  recom- 
mendation of  an  award  of  a  contract  for  4,000,000  pounds.  The  award 
was  never  made,  however,  and  it  does  not  appear  that  claimant  was. 
instructed  to  go  ahead  as  on  the  basis  of  an  actual  contract.  What 
transpired  after  the  signing  of  the  armistice  might  be  held  to  have 
amounted  to  an  informal  agreement  on  the  basis  of  2,800,000  pounds, 
were  it  not  for  the  provision  of  the  act  of  March  2,  1919,  which  pre- 
scribes the  period  within  which  such  informal  agreements  must  be 
made.  The  only  agreement,  therefore,  is  the  validly  executed  pur- 
chase order  of  December  2, 1918,  for  162,000  pounds. 

5.  Since  there  was  no  agreement  within  the  provisions  of  the  act 
of  March  2,  1919,  it  is  unnecessary  to  consider  whether  claimant 
actually  reserved  raw  materials  (molasses)  for  the  alleged  contract 
and  whether  it  sufTered  a  loss  thereby.  Claimant  stated,  and  the  dis- 
trict board  so  found,  that  it  turned  down  an  additonal  order  from  the 
Ordnance  Department  for  600  tons,  because  it  was  reserving  its 
molasses  for  the  4,000,000  pounds  order.  In  view  of  claimant's  let- 
ters of  October  4  and  October  8, 1918,  stating  other  reasons,  namely, 
short  notice  and  the  influenza  epidemic,  this  finding  of  the  district 
claims  board  is  at  least  doubtful.  (See  Findings  of  fact,  par.  6.) 
Even  if  the  evidence  warranted  the  finding  of  an  agreement  prior  to 
November  12,  1918,  it  is  very  doubtful  whether  claimant  is  entitled 
under  the  circumstances  to  reimbursement  of  its  loss  on  molasses. 

6.  Inasmuch  as  there  was  no  agreement  within  the  purview  of  the 
act  of  March  2, 1919,  the  item  of  $216  for  demurrage  from  November 
1  to  December  18, 1918,  allowed  by  the  Ordnance  Claims  Board,  must 
be  disallowed.   It  appears,  however,  that  this  item  does  not  represent 
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demurrage  paid  by  claimant  but  rental  charged  the  Government  on 
account  of  three  cars  owned  by  claimant  and  held  idle  pending  the 
closing  of  a  contract  with  the  Government,  and  it  does  not  appear 
that  claimant  was  requested  to  hold  the  cars  by  any  Government 
representative. 
7.  A  final  order  denying  relief  will  be  issued. 

DISPOSITION. 

The  appeal  section  will  transmit  this  decision  to  the  Ordnance  Sec- 
tion for  its  information  and  guidance. 

Mr.  McCandless  concurring  for  the  appeal  section  and  Mr.  Steever 
concurring  for  the  War  Department  Claims  Board. 
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JuLT  17, 1920. 
Case  No.  2063. 

In  re  CLAIK  OF  THE  A.  G.  GIBSON  MILLS,  8ITBSTITITTE  CLAIKANTS  FOR 

S.  J.  HTTNTER. 

1.  PBOSPECTIYE  PROFITS.— TTnder  the  act  of  March  2,  1919,  reUef  can  not  be 

granted  where  the  eyidence  shows  that  claimant  suffered  no  loss  other 
than  loss  of  prospective  profits. 

2.  CLAIM  AND  DECISION. — Appeal  from  decision  of  Claims  Board,  Director  of 

Purchase,  densrlng  relief  upon  the  ground  that  claimant  was  a  snbcon- 
tractor.  The  claim  is  for  |731.75,  alleged  loss  under  a  subcontract  for  the 
supply  of  cordwood.  After  the  decision  of  the  Claims  Board  was  rendered 
the  prime  contractor  was  substituted  as  claimant.  Held,  since  no  loss  Is 
shown  claimant  is  not  entitled  to  relief. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  wherein  relief  was  denied  upon  the  grounds  that  the 
claimant  was  a  subcontractor ,  and  as  such  must  press  his  claim 
through  the  prime  contractor.  The  original  claimant,  S.  J.  Hunter, 
appealed  to  this  Board,  and  under  date  of  June  21,  1920,  a  petition 
was  filed  which  reads  in  part  as  follows : 

*'  Comes  now  A.  C.  Gibson  and  Fred  S.  Williams,  the  original  con- 
tractors with  the  Government  of  the  United  States  of  America,  and 
ask  that  they,  as  the  A.  C.  Gibson  Mills,  be  substituted  as  claimant 
in  the  above  numbered  claim  in  place  of  S.  J.  Hunter,  subcontractor, 
said  S.  J.  Hunter  hereby  consenting  thereto." 

2.  On  August  14,  1918,  the  Camp  Funston  quartermaster  wrote 
A.  C.  Gibson,  Lawrence,  Kans.,  as  follows : 

"  1.  We  are  herewith  forwarding  you  contract  in  triplicate  for  your 
signature. 

"  2.  You  are  to  furnish  this  office  with  2,000  cords  of  cordwood,  at 
$8  per  cord  f.  o.  b.  Lawrence,  Kans.,  beginning  September  1,  1918, 
and  to  be  completed  December  31, 1918. 

"  3.  The  surety  bond  has  also  been  waived. 

"  4.  Kindly  advise  this  office  at  your  earliest  possible  convenience 
the  probable  date  of  shipment." 

It  is  alleged  that  the  contract  referred  to  in  the  first  paragraph  of 
the  above-quoted  letter  was  signed,  but  neither  the  claimant  nor  the 
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Government  has  been  able  to  locate  a  signed  copy.  However,  deliv- 
eries of  wood  were  made  up  to  November  25,  1918,  at  which  time 
Gibson  was  notified  to  suspend. 

3.  A.  C.  Gibson  was  not  acting  as  an  individual,  but  as  a  member 
of  a*  partnership  doing  business  under  the  name  of  A.  C.  Gibson 
Mills.  Fred  S.  Williams,  a  representative  of  the  A.  C.  Gibson  Mills> 
states  that  he  thinks  that  he  delivered  to  the  United  States  a  release 
under  this  contract.  Although  search  has  been  made  for  this  release, 
it  has  not  been  found. 

4.  The  claim  is  for  an  alleged  loss  on  the  part  of  S.  J.  Hunter,  who 
was  a  subcontractor  of  the  A.  C.  Gibson  Mills.  The  subcontract 
upon  which  Mr.  Hunter  relies  was  oral  and  called  for  500  cords  of 
wood  at  $7  a  cord,  120  cords  to  be  delivered  before  November  15,  the 
balance  when  called  for.  Mr.  Hunter  delivered  27  cords,  for  which 
full  payment  has  been  made,  and  on  or  about  the  15th  of  December, 
1918,  the  Gibson  Mills  notified  Mr.  Hunter  that  no  further  wood  was 
required. 

5.  The  facts  concerning  Mr.  Hunter's  alleged  loss  are  contained  in 
Mr.  Hunter's  sworn  answers  to  interrogatories,  and  are  in  part  as 
follows : 

"  9.  What  was  the  condition  of  the  work  under  your  contract  when 
you  received  this  notice  of  cancellation?  State  specifically  how  many 
cords  were  in  felled  trees  but  not  corded,  how  many  cords  of  wood 
were  cut  up  into  cords  and  ready  for  delivery,  and  now  many  cords 
had  been  delivered. 

"Answer.  About  200  cords  were  cut  and  ready  for  delivery;  27 
cords  delivered.  About  75  cords  more  contracted  for,  and  these  last 
compromised  by  having  the  trees  felled,  paying  for  the  felling  of 
trees. 

"  10.  What  disposition  did  you  make  of  the  wood  shown  to  be  on 
hand  and  undelivered  by  your  answer  to  question  9?  Show  spe- 
cifically when  it  was  sold,  to  whom  it  was  sold,  price  received  for 
same,  and  balance  still  on  hand.  (Note. — This  question  only  applies 
to  wood  corded  and  in  felled  trees  which  you  nad  on  hand  in  the 
middle  of  December,  1918,  when  you  were  notified  that  your  contract 
had  been  canceled.) 

"Answer : 

From 

Oct.  25  to  — ,  124.82  cds.  f.  o.  b.  Leavenworth,  to  U.  S.  Pen.,  @  $9.00__  $1, 123.  42 

Nov,  27  to  — ,  17.5  cds.  f.  o.  b.  Leavenworth,  to  U.  S.  Pen.,  (a}  car  lot 96. 00 

Oct.  30  to  Dec.  12,  50  cds.  f.  o.  b.  Efflnji:ham,  to  Longest  W.  H.  @  $8.50-  425. 00 

Fall  1919,  23  cds.  delivered  in  Muscotah  (?f$7.00 91.00 

Fall  1919.  4  loads  pole  wood  sold  locally  (^'$4.00 16. 00 

Fall  1919,  3  loads  pole  wood  sold  locally  <f£  $3.00 9. 00 

"  S.  J.  Hunter  further  states  that  had  the  Government  taken  the 
wood  at  the  time  he  held  subcontract  for  the  cutting  and  delivery 
of  the  wood  he  would  hgtve  made  a  net  profit  over  and  above  all 
expenses,  including  labor,  hauling,  traveling  expenses,  and  repairs, 
of  $2  per  cord,  and  that  in  his  subsequent  endeavor  to  realize  on  this 
wood  he  found  that  labor  prices  had  practically  doubled  and  at 


60       DECISIONS  APPEAX,  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

the  time  he  made  the  sales,  in  order  to  compete  with  other  bidders, 
he  was  unable  to  get  a  price  equal  to  that  upon  the  basis  for  which 
he  contracted  to  deliver  the  wood  to  the  Government.  Accordingly, 
his  total  net  loss  on  this  contract  is  shown  by  his  letter  of  April  9 
to  be  $731.75,  whereas  had  the  Government  taken  the  wood  on*  the 
terms  agreed  upon  his  profit  would  have  been  on  the  amounts  sold 
and  now  on  hand  $570,  as  shown  in  his  letter  of  April  9,  last." 

The  letter  of  April  9,  1920,  referred  to  above,  reads  in  part  as 
follows : 

"  There  remains  on  hand  about  40  cords  of  wood.  No  market  for 
this  wood  can  be  found  before  next  fall.  If  a  market  is  found  the 
next  profits  will  not  exceed  $2  per  cord.  Total  loss,  therefore,  in 
this  transaction  is  as  follows : 

"Amount  of  profit  which  would  have  accrued  had  the  Government 
taken  the  wood  at  the  time  it  was  first  ready  for  delivery — 

Credit : 

245  cords,  at  $2 $490. 00 

40  cords  (on  hand),  at  $2 ; 80.00 

410.00 

Expenditures $2, 271. 17 

Receipts ^ 1, 949. 42 

321.75 

Total  net  loss 731. 75 

DECISION. 

1.  A  subcontractor  must  press  his  claim  through  the  prime  con- 
tractor. Accordingly,  the  decision  of  the  Claims  Board,  Director 
of  Purchase,  denying  relief  in  the  claim  of  S.  J.  Hunter,  was  proper. 
However,  this  defect  may  be  cured  by  an  amendment  substituting 
the  prime  contractor,  the  A.  C.  Gibson  Mills,  for  the  subcontractor, 
S.  J.  Hunter.  Said  amendment  has  been  requested  and  is  hereby 
granted.  The  claim,  therefore,  will  be  considered  as  presented  by 
the  prime  contractor. 

2.  From  sworn  statements  submitted  by  claimant  it  appears  that 
Mr.  Hunter  expended  a  total  of  $2,271.17  in  producing  cordwood. 
He  has  received  $1,949.42  from  the  sale  of  a  part  thereof,  and  has 
left  on  hand  40  cords.  The  wood  was  sold  for  from  $7  to  $9  per 
cord,  and  averaged  approximately  $8  per  cord.  The  amoimt  by 
which  Mr.  Hunter's  expenditures  exceeded  his  receipts  from  sales  is 
$321.76,  but  40  cords  of  wood  remain  on  hand,  and  it  is  reasonable 
to  suppose  that  the  fair  market  price  of  this  wood  is  also  $8  per  cord, 
in  which  case  Mr.  Hunter's  cost  of  production  is  covered  by  his  re- 
ceipts from  sales  and  wood  on  hand.  This,  however,  would  not  have 
been  the  case  had  the  Government  accepted  deliveries  under  its  con- 
tract with  the  A.  C.  Gibson  Mills,  for  in  that  event  claimant  would 
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have  received  approximatelj?  $1  per  cord  less,  inasmuch  as  the  sub- 
contract under  which  Mr.  Hunter  claims  calls  for  wood  at  $7  per 
€ord. 

3.  Mr.  Hunter's  claim  is  composed  of  two  items : 

(1)  Profits  that  would  have  accnied $410.00 

(2)  The  difference  between  expenditures  and  receipts 321.  75 

Total 731.  75 

Item  No.  1  is  not  supported  by  the  evidence,  and,  furthermore,  it 
is  a  claim  for  prospective  profits  which  can  not  be  awarded  under 
the  Dent  Act ;  and  item  No.  2  fails  to  take  into  consideration  the  40 
cords  of  wood  still  on  hand.  The  estimated  value  of  this  wood 
would  completely  offset  this  item  of  claim. 

4.  From  the  evidence  before  this  Board  it  appears  that  the  Govern- 
ment's suspension  of  its  contract  with  the  A.  C.  Gibson  Mills  relieved 
Mr.  Hunter  of  the  necessity  of  filling  an  unprofitable  contract  and 
accordingly  resulted  in  a  gain  rather  than  a  loss  to  him. 

5.  The  claim  is  denied  upon  the  grounds  that  the  evidence  fails  to 
show  any  loss  other  than  anticipated  or  prospective  profits,  for  which 
relief  can  not  be  granted  under  the  act  of  March  2,  1919,  known  as 
the  Dent  Act. 

DISI»OSITION. 

1.  The  appeal  section  hereby  transmits  its  decision  to  the  purchase 
section  for  appropriate  action. 

Mr.  McCandless  and  Mr.  Fowler  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  17,  1920. 
Case  No.  719, 

In  re  CLAIM  OF  ART  IN  BTTTTOVS  (INC.). 

1.  EXPENDITURES  IN  EXPECTATION  OF  FUTURE  CONTRACTS.— Where  claim- 

ant voluntarily  expended  money  for  facilities  and  raw  materials  for  the 
manufacture  of  ivory  buttons  for  Army  uniforms  In  the  expectation  of 
receiving  larg^e  contracts  as  soon  as  that  tsrpe  of  button  should  be  adopted 
by  the  War  Department,  but  received  no  contracti  on  aocoiuLt  of  the  in- 
tervention of  the  armistice  shortly  after  the  adoption  of  such  type  of 
button,  there  is  no  implied  agrreement  within  the  meaning  of  the  act  of 
March  2,  1919,  obligating  the  Government  to  reimburse  claimant  its 
losies  so  incurred. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $162,786.57 

based  upon  an  alleged  agreement  to  reimburse  claimant  its  expenditures 
for  facilities  and  raw  materials  for  the  manufacture  of  buttons.  Held, 
claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $162,786.57  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and'  the  United  States. 

A  hearing  has  been  had,  at  which  both  claimant  and  the  Govern- 
ment were  represented  by  counsel. 

The  claimant  alleges  that  they  are  the  largest  manufacturers  of 
ivory  buttons  in  the  United  States;  that  in  the  summer  of  1917  they 
were  not  equipped  to  do  Government  work,  made  practically  no  shank 
buttons  and  no  fiber  buttons,  but  devoted  themselves  almost  exclu- 
sively to  sew-through  buttons;  that  claimant  was  first  called  on  by 
the  Navy  to  help  them  out  and,  as  the  Navy  used  sew-through  buttons, 
they  were  able  to  do  so  without  additional  equipment ;  that  in  July, 
1917,  the  Council  of  National  Defense  urged  them  to  make  metal 
buttons,  and  again  in  August  of  the  same  year  a  representative  of 
the  Quartermaster  Corps,  United  States  Army,  begged  them  to  assist 
by  making  metal  buttons ;  that  the  metal-button  industry  was  new  to 
them ;  that  they  were  not  equipped  for  same  and  declined  to  under- 
take it.  That  in  September,  1917,  Richard  A.  Feiss,  representing  the 
Quartermaster  General,  asked  their  assistance  in  preparing  samples 
of  buttons  for  Army  use  that  could  be  produced  by  the  facilities  then 
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existing;  that  later  in  September,  1917,  Col.  M.  Gray  Zelinski,  depot 
quartermaster,  Philadelphia,  secured  the  services  of  Mr.  Noyes, 
treasurer  and  general  manager  of  claimant's  company,  to  buy  over- 
coat buttons  of  any  and  all  available  kinds. 

That  in  October,  1917,  Mr.  Noyes,  treasurer  and  general  manager 
of  claimant  company,  was  invited  to  meet  Capt.  Robert  II.  Harris, 
quartermaster  in  charge  of  purchase  of  miscellaneous  material,  at  the 
Hotel  Seneca,  Rochester,  N.  Y. ;  that  Mr.  Noyes  met  Capt.  Harris,  and 
that  at  said  meeting  on  October  19,  1917,  at  the  Hotel  Seneca,  Capt. 
Harris  urged  the  Art  in  Buttons  (Inc.)  to  prepare  to  manufacture 
ivory  shank  buttons  and  promised  if  the  claimant  company  would 
put  themselves  in  a  position  to  manufacture  ivory  shank  buttons  that 
orders  would  be  placed  with  them. 

The  claimant  further  alleges  that,  relying  upon  the  faith  of  this 
promise,  the  claimant  purchased  machinery  for  the  manufacture 
of  ivory-shank  buttons  of  a  total  value  of  $19,397.41.  That  on  No- 
vember 12,  1917,  Mr.  Noyes,  of  the  claimant  company,  had  another 
interview  with  Capt.  Harris,  at  which  time  Capt.  Harris  stated  that 
the  metal  manufacturers  had  come  across  and  he  would  defer  giving 
the  orders  until  the  specifications  were  changed,  and  that  thereupon 
claimant  company  immediately  ceased  all  expenditures  for  equip- 
ment. That  in  June,  1918,  the  specifications  governing  the  buttons 
to  be  used  by  the  Army  were  changed  so  as  to  permit  the  use  of  ivory 
buttons;  that  the  specifications  having  been  changed,  and  relying 
upon  the  previous  promises  of  Capt.  Harris  to  place  orders  with 
claimant  company  as  soon  as  specifications  should  be  changed,  claLm- 
ant  company  then  expended  a  large  amount  for  equipment,  ma- 
chinery, etc.,  in  addition  to  the  expense  for  equipment  already  made; 
that  the  Government  failed  or  neglected  to  award  the  contracts 
promised,  and  the  claimant  further  alleges  that  in  January,  Febru- 
ary, March,  April,  and  May,  1918,  it  was  induced,  through  repre- 
sentations and  promises  made  to  Mr.  Noyes,  to  purchase  large  quan- 
tities of  raw  material  in  the  shape  of  vegetable  ivory  nuts,  which 
had  to  be  imported  from  South  America,  in  order  to  be  ready  to 
manufacture  large  quantities  of  ivory  buttons,  either  shank  or  sew- 
through,  on  orders  which  it  was  promised  would  be  placed  by  the 
Government.  That  claimant  was  further  induced  to  make  these 
large  expenditures  for  raw  material  upon  promises  and  inducements 
made  by  Charles  A.  McCormack,  Assistant  Chief  of  the  Clothing 
and  Equipage  Division,  Purchase,  Storage,  and  Traffic,  Washington, 
D.  C,  and  by  promises  of  Capt.  Joseph  A.  Carlin,  Quartermaster 
Corps,  attached  to  the  Clothing  and  Equipage  Division,  Washington, 
D.  C,  and  that,  relying  upon  all  these  promises  and  inducements 
of  all  these  various  employees  and  officers  of  the  Government,  the 
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claimant  company  expended  the  sum  of  $371,760,01  in  procuring 
machinery  and  in  the  purchase  of  the  raw  material  aforesaid.  That 
the  claimant  company  has  been  able  to  dispose  of  certain  portions 
of  the  ivory  nuts  and  to  salvage  certain  parts  of  the  machinery,  so 
that  its  net  loss  as  alleged  is  $162,786.57. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claimant  company,  the  Art  in  Buttons  (Inc.),  of  Rochester, 
N.  Y.,  were  very  large  manufacturers  for  civilian  business  of  ivory 

buttons,  and  they,  as  well  as  other  manufacturers  of  buttons,  using 

vegetable  ivory  as  a  material,  were  very  anxious  to  secure  such 

modifications  in  the  specifications  governing  the  material  from  which 

buttons  for  the  use  of  the  Army  should  be  made  as  would  permit 

the  use  of  an  ivory  button,  and  to  that  end  Mr.  Noyes,  the  treasurer 

and  manager  of  the  claimant  company,  devoted  his  time  and  energy. 

2.  On  October  19, 1917,  there  was  undoubtedly  a  great  shortage  in 
the  metal  buttons,  and  Capt.  Harris  met  with  various  manufacturers 
of  ivory  buttons  at  the  Hotel  Seneca  in  an  informal  conference  for 
the  purpose  of  ascertaining  what  could  be  done  to  produce  an  ivory 
shank  button  which  could  be  used  in  the  emergency  as  a  substitute 
for  the  metal  button.  The  conference  was  with  all  the  ivory  button 
manufacturers  of  Rochester,  and  the  evidence  clearly  shows  that  at 
that  meeting  nothing  was  said  by  Capt.  Harris  and  the  manufac- 
turers which  could  be  construed  to  be  an  agreement  binding  either 
the  Government  or  the  manufacturers,  and  Capt.  Harris  left  the 
meeting  with  no  definite  understanding  as  to  what  steps  would  be 
taken  to  meet  the  emergency. 

3.  On  November  12,  1917,  at  a  meeting  between  Mr.  Noyes  a.nd 
Capt.  Harris  the  latter  informed  the  representative  of  the  Art  in 
Buttons  (Inc.)  that  the  manufacturers  of  metal  buttons  had  prom- 
ised to  increase  their  supply,  and  that,  therefore,  nothing  could  be 
done  in  connection  with  any  contracts  for  ivory  buttons  until  the 
Army  specifications  were  changed.  These  specifications  at  that  time 
provided  solely  for  a  metal  shank  button.  From  that  time  on  until 
the  armistice  Mr.  Noyes  urged  upon  every  Government  official  with 
whom  he  came  in  contact  the  adoption  of  the  ivory  sew-through 
button,  and  was  regarded  by  all  these  officers  not  as  the  representative 
of  any  special  manufacturer  but  as  the  representative  or  mouthpiece 
of  all  the  ivory  button  manufacturers  of  the  country, 

4.  The  changing  of  the  specifications  so  as  to  permit  the  use  of 
ivory  buttons,  either  shank  buttons  or  sew-through  buttons,  involved 
many  points  for  consideration  and  was  a  matter  of  considerable  diffi- 
culty so  that  great  delay  occurred,  and  it  was  not  until  August  29, 
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1918,  that  specifications  were  finally  adopted  by  the  Government 
which  would  permit  the  use  of  the  ivory  shank  buttons  for  uniforms ; 
ivory  sew-through  buttons  were  never  adopted.  Even  after  the  ap- 
proval of  the  specifications  on  August  29,  1918,  much  time  was  con- 
sumed in  perfecting  the  details  in  connection  with  awarding  con- 
tracts and  the  armistice  coming  on,  the  need  for  a  large  production 
ceased. 

5.  No  contract  for  uniform  or  overcoat  buttons  was  placed  with 
the  claimant  company. 

DECISION. 

1.  The  claimant's  case  has  been  most  ably  presented  and  the  Board 
has  considered  the  evidence  with  great  care,  but  is  unable  to  find  evi- 
dence of  any  express  agreement  having  been  entered  into  which  would 
obligate  the  claimant,  on  the  one  hand,  to  have  manufactured  and  de- 
livered to  the  Government  any  given  quantity  of  any  particular  type 
of  button,  nor  which  would  have  obligated  the  Government,  on  the 
other  hand,  to  have  accepted  and  paid  for  any  definite  quantity  of 
any  particular  type  of  button.  The  Board  is  further  unable  to  find 
from  the  facts  and  circumstances  of  the  case  any  implied  agreement 
under  which  the  Government  would  be  obligated  to  place  contracts 
with  the  claimant  company,  nor  to  reimburse  the  claimant  company 
for  any  expenditures  in  equipment  or  raw  material  which  the  claim- 
ant might  have  made. 

2.  For  the  reasons  above,  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  within  the  purview  of  the  act  of  March 
2, 1919,  was  entered  into  between  the  claimant  and  the  Government. 
Kehef  must  therefore  be  denied. 

DI8F0SITI0K. 

A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


JuLT  19,  1920. 

r 

Case  No.  2763. 

In  re  CLAIM.  OF  XACON,  DTHBLIN  A  SAVAKNAH  BAILBOAD  CO. 

1.  SEBVICES  OF  CIVIL  ENOINEEBS.— A  request  and  promise  to  pay  for  the 
services  of  certain  of  claimant's  olvll  engineers  made  by  a  constructing 
quartermaster  at  an  Army  cantonment  constitutes  an  agreement  within 
the  meaning  of  the  act  of  March  2,  1919. 

8.  PBEVIGirS  SETTLEMENT  OF  CLAIM. — Where  a  claim  is  presented  for  ex- 
penses of  running  three  special  trains  in  connection  with  the  surrey  of 
a  proposed  camp  site,  but  claimant  Is  unable  to  show  that  a  previous 
settlement  for  the  expenses  of  the  survey  did  not  Include  the  cost  of  the 
special  trains,  claimant  is  not  entitled  to  relief  under  the  act  of  March  2, 
1919. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $1,231.27 
based  upon  Informal  agreements  for  the  services  of  civil  engineers  and 
for  three  special  trains.  Held,  claimant  is  entitled  to  be  paid  the  ilrst 
item,  but  not  the  second. 

Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Transportation  Serv- 
ice Claims  Board,  War  Department,  on  a  claim  for  $1,231.27,  on  an 
informally  executed  contract. 

2.  The  claim  is  for  services  rendered  during  the  months  of  May 
to  November,  1917,  inclusive,  by  a  force  of  civil  engineers  engaged  in 
making  surveys  for  the  location  of  Government  cantonment  site  at 
Camp  Wheeler,  Ga.,  and  for  three  special  trains  running  between 
Macon,  Ga.,  and  the  proposed  camp  site  on  or  about  June  3,  1917, 
in  connection  with  the  surveys. 

3.  In  discriminating  between  the  surveys  made  on  the  proposed 
camp  site  (referred  to  as  the  Holly  Bluff  site)  and  the  surveys  made 
on  that  site  after  it  became  formally  known  as  Camp  Wheeler,  the 
claimant  company  acknowledges  payment  for  services  rendered  by 
its  engineers  on  the  Holly  Bluff  site  and  confines  its  statement  of 
claim  to  services  rendered  after  such  site  became  Camp  Wheeler. 
The  testimony  shows  that  the  site  officially  became  Camp'  Wheeler 
on  or  about  June  5,  1917.  In  the  light  of  this  testimony,  the  claim- 
ant accordingly  voluntarily  withdraws  its  claim  for  services  for 
surveying  rendered  during  the  month  of  May,  1917. 
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4.  In  support  of  its  contention  as  to  the  date  of  the  alleged  agree- 
ment for  the  services  performed  at  Camp  Wheeler,  the  claimant 
submits  an  affidavit  of  J.  A.  Streyer,  general  manager  of  the  claim- 
ant company  (Juring  the  year  1917,  dated  December  29, 1919,  in  which 
the  affiant  states : 

"About  July  15, 1917,  request  was  made  for  surveying  of  tracks  in 
the  warehouse  area  at  the  proposed  location  at  Camp  Wheeler  by  then 
Consulting  Engineer  Gabriel  Solomon.  These  engineers  made  sur- 
veys and  supervised  the  construction  of  these  tracks  at  various  inter- 
vals between  July  and  November,  1917." 

5.  At  the  hearing  before  the  Claims  Board,  Transportation  Serv- 
ice, January  20,  1920,  Col.  Solomon,  formerly  supervising  engineer, 
Camp  Wheeler,  testified  in  part  as  follows : 

"  Q.  Please  state  what  you  know  in  regard  to  the  survey  at  Camp 
Wheeler,  for  which  claim  is  here  made. 

''A.  The  Macon,  Dublin  &  Savannah  Bailroad  and  the  Seaboard 
Air  Line  Railroad  furnished  certain  engineers  to  assist  in  the  work 
incident  to  the  camp  and  the  laying  out  of  the  tracks.  An  agreement 
was  arrived  at  between  myself  and  Mr.  Thomas  that  reimbursement 
would  be  made  for  this  work.  It  is  my  recollection  that  at  some 
subsequent  time,  possiblv  six  months  afterwards,  I  did,  in  Washing- 
ton, approve  a  voucher  ior  reimbursement  to  Mr.  Thomas,  Mr.  Mor- 
rison (Niorson),  and  some  other  rodmen.  Whether  they  have  been 
paid  I  don't  know. 

'*Q.  But  an  agreement  was  made  that  the  Government  would  re- 
imburse the  railroad  for  this  work? 

"A.  Yes,  sir." 

6.  Lieut.  Col.  W.  L.  Henwood,  who  was  constructing  quartermaster 
at  Camp  Wheeler  during  the  period  that  Col.  Solomon  was  supervis- 
ing engineer,  testified  at  the  hearing  before  this  Board  that  he  ar- 
rived at  Camp  Wheeler  July  23,  1917,  and  "  that  the  services  of  Mr. 
Thomas  and  Mr.  Morrison  (Morson)  and  the  other  gentlemen  wine 
requested  by  Mr.  Solomon  and  myself,  and  we  agreed  that  they 
should  be  paid  for    *    *    *." 

7.  Col.  Henwood  further  testified  that  the  services  so  rendered 
were  for  the  engineering  work  covering  the  "installation  of  side- 
tracks within  the  reservation  to  accommodate  the  warehouses,  and 
some  sidetracks  and  some  temporary  tracks  that  were  put  in  through 
the  reservation  to  facilitate  the  delivery  of  the  material." 

8.  Claimant's  statement  of  claim  as  presented  to  this  Board  shows 
an  item  dated  July,  1917,  in  the  amounts  of  $236.67  and  $167.55  for 
wages  and  for  subsistence  and  accommodations,  respectively.  At  the 
hearing  before  this  Board  on  June  26,  1920,  this  item  was  amended 
to  read  "  June,  1917." 

9.  Col.  Solomon  testifying  at  the  hearing  before  the  Transporta- 
tion Service  Claims  Board  on  January  20,  1920,  and  Col.  Henwood 
in  his  testimony  before  this  Board,  both  testified  that  the  item  for 
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services  rendered  in  connection  with  the  running  of  three  special 
trains  on,  to  wit,  June  3,  1917,  is  not  within  their  knowledge,  and 
covers  a  period  prior  to  their  arrival  at  Camp  Wheeler. 

10.  The  evidence  further  shows  that  under  date  of  December  19, 
1918,  a  memorandum  for  the  Secretary  of  War  from  Maj.  Gen.  Henry 
Jervey,  Assistant  Chief  of  Staff,  Director  of  Operations,  was  trans- 
mitted to  the  claimant  company  for  services  rendered  in  connection 
with  the  preliminary  contour  survey  made  for  the  Camp  Wheeler 
site  for  the  claimant  company,  which  memorandum  was  approved  by 
the  Assistant  Secretary  of  War  December  19, 1918,  in  the  amount  of 
$2,071.83,  which  was  later  corrected  to  $2,066.64.  At  the  hearing 
before  this  Board  on  June  17,  1920,  and  at  the  continued  hearing  on 
June  26,  1920,  the  claimant  company  was  unable  to  show  that  the 
amount  thus  paid  did  not  include  the  expense  of  the  three  trains 
alleged  by  it  in  this  claim  to  have  been  run  in  connection  with  the 
preliminary  contour  survey. 

DECISION. 

1.  The  evidence  shows  that  the  services  performed  by  the  claim- 
ant in  the  surveying  of  the  tracks  in  the  warehouse  area  at  Camp 
Wheeler  were  authorized  and  payment  promised  therefor  on  behalf 
of  the  Government  by  Col.  G.  R.  Solomon,  supervising  engineer  at 
Camp  Wheeler.  Claimant  has  not  established  directly  or  indirectly 
the  exclusion  of  the  expense  incurred  by  it  in  the  running  of  the  three 
trains  in  connection  with  the  preliminary  survey  of  the  Holly  Bluff 
site  from  the  amount  approved  by  the  Assistant  Secretary  of  War  on 
December  19,  1918,  covering  bills  for  services  rendered  in  connection 
with  the  preliminary  survey  for  that  site,  nor  has  claimant  established 
an  agreement  for  such  services  independent  of  that  settlement.  The 
settlement  approved  by  the  Secretary  on  December  19,  1918,  will 
therefore  be  accepted  as  an  accord  and  satisfaction  of  the  claimant's 
claim  for  such  services. 

2.  It  is  the  opinion  of  the  Board  that  the  items  covering  the  services 
rendered  in  making  surveys  at  Camp  Wheeler  should  be  allowed  and 
that  the  item  for  three  special  trains  run  in  connection  with  the  pre- 
liminary survey  on  the  Holly  Bluff  site  should  be  disallowed. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  "  C  "  to  the 
War  Department  Claims  Board  Transportation  Section  for  action 
in  the  manner  provided  in  subdivision  C,  section  5,  Supply  Circular 
No.  17,  Purchase,  Storage,  and  Traffic  Division. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


Jt'LT  19,  1020. 
Case  No.  2762. 

In  re  CLAIH  OF  MACON,  BUBIIN  A  SAVANNAH  BAILBOAD. 

1  KAINTENANCE  OF  BAILBOAD  TBACXS. — A  claim  for  reimbursement  of  cost 

of  maintenance  of  railroad  tracks  can  not  be  allowed  nnder  the  act  of 
Karch  2,  1919,  where  all  expenses  were  incurred  from  January  to  May, 
1919. 

2  CLAIM  AND  DECISION. — Appeal  from  the  decision  of  the  Transportation  Serv- 

ice Claimi  Board  dliallowlng  claim  for  f  1,054.94  presented  under  the  act 
of  March  2,  1919,  based  on  an  oral  agreement  relating  to  the  maintenance 
of  railroad  tracks  at  Camp  Wheeler,  Oa.    Decision  affirmed. 

Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Transportation 
Sen'ice  Claims  Board,  War  Department,  on  a  claim  for  $1,054.94  on 
an  informally  executed  contract. 

2.  The  claim  is  for  services  rendered  from  January,  1919,  to  May, 
1919,  inclusive,  in  maintaining  Government  tracks  at  Camp  Wheeler, 
Ga. 

3.  In  support  of  its  contention  that  the  alleged  agreement  covering 
the  services  thus  rendered  was  made  on  or  about  May  16,  1918,  the 
claimant  company  submits  as  evidence  of  that  agreement  the  testi- 
mony of  its  then  general  manager,  J.  A.  Streyer,  who  testified  before 
the  Claims  Board,  Transportation  Service,  that  following  the  receipt 
of  a  letter  from  Lieut.  Cbl.  Charles  J.  Nelson,  camp  quartermaster. 
Camp  Wheeler,  dated  May  16,  1918,  to  the  claimant  company,  and 
in  compliance  with  the  request  embodied  in  paragraph  eight  of  that 
letter,  he  interviewed  "the  transportation  officer  at  the  camp  and 
had  an  understanding  with  him  in  line  with  that  letter,  that  we  would 
maintain  the  tracks  and  that  the  Government  would  pay  the  bills." 
Witness  Streyer  further  testified  that  the  agreement  was  made  with 
"  Capt.  Hanf ord,  transportation  officer  at  the  camp." 

4.  At  the  hearing  before  this  Board  on  June  26,  1920,  the  witness 
Streyer  testified  that  he  was  authorized  to  proceed  with  the  main- 
tenance of  the  tracks  by  Mr.  Howe,  engineering  civilian  assistant 
to  Col.  G.  R.  Solomon,  then  supervising  engineer,  Camp  Wheeler, 
and  to  his  successor,  Lieut.  Col.  Walter  L.  Henwood,  supervising  con- 
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struction  quartermaster,  Camp  Wheeler.  No  specific  dates  of  the  wit- 
nesses' conferences  with  Capt.  Hanford  or  Mr.  Howe  were  given,  ex- 
cept that  the  witness  testified  that  the  authorization  was  given  by 
these  officers  subsequent  to  May  16, 1918,  the  date  of  the  Nelson  letter. 

5.  Paragraphs  7  and  8  of  the  letter  from  Camp  Quartermaster 
Nelson  to  the  claimant  company  under  date  of  May  16, 1918,  reads: 

"  7.  In  this  connection  your  attention  is  again  called  to  the  decision 
of  the  Secretary  of  War,  that  the  railroad  carrier  which  maintained 
trackage  within  Army  reservations  will  be  charged  with  its  repairs, 
a.  copy  of  which  order  we  are  herewith  inclosing. 

"  8.  The  officer  in  charge  of  the  transportation  branch  will  confer 
with  you  on  the  subject  of  these  repairs.  We  desire  to  impress  it  upon 
you  that  they  must  be  completed  at  the  earliest  practicable  moment." 

The  order  of  the  Secretary  of  War  (referred  to  in  the  Nelson  letter 
as  an  inclosure)  appears  in  a  copy  of  a  letter  under  date  of  October 
15,  1917,  from  Brig.  Gen.  I.  W.  Littell,  Quartermaster  Corps,  Na- 
tional Army,  in  charge  of  cantonment  construction  to  camp  quarter- 
masters and  construction  quartermasters  at  all  National  Army  can- 
tonments and  National  Guard  camps.  The  order  of  the  Secretary  of 
War,  under  date  of  October  5,  1917,  as  therein  quoted,  reads : 

"  The  Secretary  of  War  decides  that  railroad  companies  concerned 
will  be  charged  with  the  maintenance  of  trackage  within  the  Na- 
tional Guard  camp  and  National  Army  cantonment  reservations.  All 
camp  quartermasters  and  others  will  be  notified  accordingly." 

6.  The  evidence  shows  that,  following  the  receipt  of  the  Nelson 
letter,  the  claimant  was  refused  further  payment  for  service  rendered 
in  maintaining  the  trades  in  question;  that  it  thereupon  proceeded, 
however,  with  the  continued  maintenance  of  the  tracks  upon  the 
alleged  authorization  from  Howe  and  Hanford,  but  without  con- 
sulting with  their  superior  officers,  Col.  Solomon  and  Col.  Henwood, 
supervising  engineer  and  supervising  construction  quartermaster, 
respectively,  at  Camp  Wheeler. 

7.  Col.  Solomon,  in  a  statement  to  this  Board  under  date  of  De- 
cember 8, 1919  (which  statement  on  the  face  of  the  letter  is  concurred 
in  by  Col.  Henwood),  disclaims  making  any  statement  "which  obli- 
gated the  Government  in  any  way."  In  that  statement  Cols.  Solomon 
and  Henwood  state  "  It  was  my  understanding  that  this  work  was  to 
be  done  by  and  at  the  expense  of  the  railroad  companies  and  not  at  the 
expense  of  the  Government." 

8.  A  review  of  the  evidence  shows  facts  and  circumstances  that 
expressly  negative  an  authorization  for  the  work  or  an  agreement  to 
pay  therefor  by  an  authorized  agent  of  the  Secretary  of  War,  nor 
does  it  show  an  expenditure  upon  the  faith  of  such  an  agreement 
prior  to  November  12,  1918,  as  would  satisfy  the  jurisdictional  re- 
quirements of  the  Dent  Act  in  that  respect. 
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DECISION. 

1.  It  is  the  opinion  of  this  Board  that  no  agreement,  express  or 
implied,  was  made  by  an  authorized  representative  of  the  Secretary 
of  War  with  the  claimant  company  prior  to  November  12, 1918,  cov- 
ering the  maintenance  of  trackage  by  the  claimant  company  as  herein 
claimed  from  January,  1919,  to  May,  1919,  inclusive,  and  that  the 
claimant  company  has  not  established  expenditures  made,  obligations 
incurred,  or  performance  in  part  upon  the  faith  of  an  alleged  agree* 
ment  prior  to  November  12, 1918.   The  items  are  therefore  disallowed. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 
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JxJLT  19, 1920. 
Case  No.  2688. 

In  re  CLAIM  OF  ANDERSON  CKEMIQAL  CO. 

1.  RELEASE — ^MISTAKE. — ^A  release  of  all  claims  under  a  contract  bars  a  claim 

for  an  item  which  claimant  mistakenly  belieyed  was  not  comprehended 
by  the  release  unless  it  is  proved  that  the  Oovemment  ofllcer  who  exe- 
cuted the  agreement  containing  the  release  shared  in  the  mistake. 

2.  CLAIM  AND  DECISION. — Appeal  from  the  decision  of  Claims  Board,  Air  Serv- 

ioe,  denying  relief  on  a  claim  for  $1451.60  under  validly  executed  con- 
tracts for  diacetone  alcohol.    Decision  affirmed. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Air 
Service,  wherein  relief  was  denied  upon  the  theory  that  this  claim  is 
barred  by  a  general  release  contained  in  the  settlement  agreement 
entered  into  between  the  United  States  Government  and  the  claimant 
under  date  of  June  19, 1919. 

2.  Upon  examination  of  the  settlement  agreement  of  June  19, 1919, 
it  appears  that  the  said  instrument  was  drawn  to  cover : 

Contract  No.  4227,  order  No.  710011. 
Contract  No.  4364,  order  No.  710061. 
Contract  No.  6196,  order  No.  710566. 
Contract  No.  5117,  order  No.  710479. 
Contract  No.  5120,  order  No.  710482. 
Contract  No.  5239,  order  No.  710577. 
Contract  No.  5341,  order  No.  710662. 

3.  The  settlement  agreement  in  question  provides  in  part  as  fol- 
lows: 

"Article  II.  The  Government  shall  pay  forthwith  to  the  con- 
tractor the  sum  of  twenty  thousand  eight  hundred  and  thirteen  dol- 
lars and  three  cents  ($20,813.03)  and  shall  allow  the  contractor  credit 
in  the  said  sum  of  nineteen  thousand  nine  hundred  and  ninety-five 
dollars  ($19,995.00)  in  extinguishment  of  the  obligation  of  the  con- 
tractor to  the  said  Sales  Section,  which  sum  and  credit,  together  with 
the  payment  for  all  finished  articles  or  work  heretofore  delivered  to 
and  accepted  by  the  Government  and  not  yet  paid  for,  shall  constitute 
full  and  final  compensation  for  articles  or  work  delivered,  services 
rendered,  and  expenditures  incurred  by  the  contractor  under  said 
original  contracts. 
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"* Article  III.  The  contractor  does  hereby  for  itself,  its  successors^ 
and  assigns,  remise,  release,  and  forever  discharge  the  Government  oi 
and  from  all  and  all  manner  of  debts,  dues,  sum  or  sums  of  money,, 
accounts,  reckonings,  claims,  and  demands  whatsoever  due  or  to  be* 
come  due  in  law  or  in  equity  under  or  by  reason  of  or  arising  out  of 
said  original  contracts.^' 

4.  The  claim  here  presented  arises  under  the  following  circum- 
stances: 

Under  the  following  contracts  the  claimant  shipped  to  the  Govern- 
ment diacetone  alcohol  in  metal  containers  called  drums : 

Contract  No.  4227,  order  No.  710011. 

Contract  No.  5195,  order  No.  710555. 

Contract  No.  5120,  order  No.  710482. 

Contract  No.  5239,  order  No.  710577. 
Under  the  terms  of  these  contracts  or  amendments  thereto  the 
drums  were  either  to  be  supplied  by  the  Government  or  by  the  claim- 
ant. In  the  event  that  the  claimant  supplied  them,  payment  for  said 
drums  was  to  be  made  by  the  Government  in  accordance  with  an 
agreed  schedule  of  prices,  it  being  further  agreed,  however,  that  a 
refund  would  be  made  upon  return  of  the  drums  to  the  claimant. 
Sixty-five  drums  shipped  under  said  contracts  were  not  supplied^ 
paid  for,  or  returned  by  the  Government.  These  shipments  were 
made  during  1918,  and  the  claimant  knew  that  said  drums  had  not 
been  paid  for  or  returned  when  it  entered  into  the  settlement  agree- 
ment on  June  19, 1919.  Nevertheless,  claim  is  now  made  for  the  sum 
of  $1,151.50  because  of  the  Government's  failure  to  return  said 
drums. 

5.  The  claimant  has  not  filed  a  formal  petition,  but  in  a  letter  of 
April  2, 1920,  its  position  is  stated  as  follows : 

"  2.  We  contend  that  the  contract  of  June  5,  1919,  does  not  release 
the  Government  for  the  return  of  the  containers  used  to  supply  diace- 
tone alcohol  on  the  above-mentioned  contracts.  *We  claim  that  these 
shipping  packages  were,  and  still  are,  the  property  of  the  Anderson 
Chemical  Co. ;  that  they  were  loaned  to  the  Government  by  request 
of  the  officers  of  the  Bureau  of  Aircraft  Production.  To  substantiate 
the  above  claim  we  cite  an  interpretation  of  the  clause  pertaining  to 
drums  given  by  the  Contract  Section  of  the  Bureau  of  Aircraft  Sept. 
23,1918. 

"  'As  the  original  order  provides  a  total  amount  of  $7,950  for  the 
alcohol,  this  department  interprets  the  above  clause  to  mean  that 
these  drums  are  to  be  charged  in  an  open  account  credited  for  return 
of  drums,  and  it  is  not  intended  that  the  order  shall  provide  for  the 
purchase  of  these  drums  whereby  the  title  would  pass  to  the  Govern- 
ment ;  therefore,  it  is  the  opinion  of  this  Department  that  the  charge 
for  the  drums  should  be  deducted  from  the  invoice,  and  the  con- 
tractor so  advised.' " 

6.  On  June  17, 1920,  a  hearing  was  held  for  the  purpose  of  afford- 
ing claimant  an  opportunity  to  show  why  the  general  release  con- 
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tained  in  the  above-mentioned  settlement  agreement  should  not  bar 
relief.  Mr.  C.  W.  Crockett,  claimant's  factory  manager,  testified  that 
the  claim  for  drums  was  not  made  at  the  time  the  settlement  agree- 
ment was  entered  into  because  he  considered  that  the  claimant  com- 
pany had  merely  loaned  the  drums  of  the  Government  and  the  Gov- 
ernment was  obligated  to  return  them ;  and  inasmuch  as  the  drums 
were  the  property  of  the  claimant,  they  were  not  proper  items  of 
claim.  Mr.  Crockett  further  testified  that  an  accountant,  I.  L. 
Woodul,  who  was  sent  to  the  claimant's  plant  by  the  Government 
to  assist  in  the  preparation  and  settlement  of  this  claim,  concurred  in 
Mr.  Crockett's  view,  stating  that  since  the  drums  did  not  belong  to 
the  Government  they  could  not  be  put  in  the  claim.  No  evidence 
was  introduced  to  show  that  this  belief  was  shared  by  Capt.  S.  M. 
Wiley,  who  signed  the  settlement  agreement  on  the  part  of  the  Gov- 
ernment, or  by  any  member  of  the  Air  Service  Claims  Board  that 
approved  said  agreement. 

DECISION. 

1.  The  terms  of  the  general  release  are  not  ambiguous.  The  Gov- 
ernment is  expressly  released  "  from  all  and  all  manner  of  debts,  dues, 
sum  or  sums  of  money,  accounts,  reckonings,  claims,  and  demands 
whatsoever  due  or  to  become  due  in  law  or  in  equity  under  or  by 
reason  of  or  arising  out  of  said  original  contracts."  This  claim  is  for 
containers  delivered  under  the  "said  original  contracts."  By  the 
terms  of  these  contracts  the  Government  became  obligated  to  pay 
for  these  containers  on  delivery.  The  Government  did  not  do  so, 
and  a  claim  arose  under  "  said  original  contracts."  Accordingly,  this 
claim  is  within  the  terms  of  the  general  release  contained  in  the 
settlement  agreement  of  June  19, 1919,  and  is  barred  thereby. 

2.  The  claimant's  position  is  that  it  did  not  so  interpret  the  law, 
and  that  its  view  was  shared  by  the  Government  accountant  engaged 
in  the  settlement  of  this  claim.  There  is  no  evidence  that  this  error 
was  concurred  in  by  the  Government  official  who  signed  the  settle- 
ment agreement,  or  any  member  of  the  Board  that  approved  it. 
Accordingly,  the  claimant  has  failed  to  show  mutual  error,  fraud, 
or  duress  in  the  making  of  the  settlement  agreement,  and  is  not 
entitled  to  have  said  settlement  agreement  reopened. 

3.  The  decision  of  the  Claims  Board,  Air  Service,  denying  relief 
is  affirmed. 

DISPOSITION. 

1.  The  appeal  section  hereby  transmits  its  decision  to  the  Air 
Service  Section  for  appropriate  action. 

Mr.  McCandless  and  Mr.  Fowler  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board 


Jtjlt  19,  lyao. 

Case  No.  2650. 

In  re  CLAIK  OP  KARTIK  AE&OPLAHE  FACTORY. 

1.  XERGEB. — Since  all  prior  and  eontemporaneons  negotiations  and  stipnlatioBS 

were  merged  in  and  superteded  by  claimant's  written  contract  to  mann* 
factnre  for  the  Government  one  Kartin  cruising  biplane,  which  has  bees 
manufactured,  delivered,  accepted,  and  paid  for,  the  claimant  is  now,  in 
the  abienoe  of  evidence  showing  fraud  or  mistake,  precluded  from  reoov- 
ering  under  the  act  of  Karch  2,  1919,  additional  compensation  for  terr- 
ices  performed  in  connection  with  such  oontraot  on  alleged  oral  agree- 
ments. 

2.  CLADC  AHD  DECISIOK. — This  claim  for  |60,481.53  arises  under  the  act  of 

Xarch  2,  1919,  on  an  alleged  informal  agreement.  Held,  claimant  It  Hot 
entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  was  filed  as  a  Class  B  claim  under  the  act  of  March 
2,  1919,  in  accordance  with  Purchase,  Storage,  and  Traffic  Division 
Supply  Circular  No.  17  for  $60,481.53  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  United 
States. 

2.  Claim  was  filed  on  May  24, 1919,  and  a  hearing  has  been  had  in 
the  matter. 

3.  On  April  11,  1917,  the  Signal  Corps  placed  contract  No.  1261, 
Order  No.  7206,  with  the  Martin  Aeroplane  factory  for  one  Martin 
cruising,  biplane.  Owing  to  many  delays,  changes  in  specifications, 
and  the  want  of  material,  this  contract  was  canceled  April  26,  1918, 
at  the  request  of  claimant. 

4.  On  the  11th  day  of  May,  1918,  the  James  V.  Martin  Aeroplane 
Co.  entered  into  a  formally  executed  contract,  No.  40,  with  Howard 
E.  Blood,  captain,  Air  Service,  Signal  Corps,  for  the  construction 
of  one  Martin  cruising  biplane  at  the  price  of  $50,000  delivered  at 
McCook  aviation  field.  This  aeroplane  was  delivered  to,  accepted 
by,  and  paid  for  by  the  United  States  Government  on  or  about  Febru- 
ary 15, 1919. 
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5.  Article  IV  of  Contract  No.  40,  hereinbefore  referred  to,  reads, 
in  part,  as  follows : 

"  It  is  understood  and  agreed  between  the  parties  hereto  that  the 
above  sum  shall  include  all  labor,  material,  overhead,  and  other  gen- 
eral and  incidental  charges,  and  also  include  whatever  experimental 
work  and  charges  therefor  which  have  accrued  or  which  may  accrue 
in  connection  with  the  production  of  the  above  article." 

6.  On  February  15,  1919,  the  claimant  James  V.  Martin  and  his 
subcontractor,  the  Gar  ford  Manufacturing  Co.,  signed  and  executed 
a  settlement  contract  and  receipt,  which  receipt  was  in  full  of  all 
claims  against  the  Government,  the  last  paragraph  reading  as 
follows : 

"  Jf ow,  therefore,  in  consideration  of  the  payment  of  the  said 
James  V.  Martin  of  the  sum  of  sixteen  thousand  six  hundred  thirty- 
three  dollars  and  fifty-eight  cents  ($16,633.58),  receipt  of  which  is 
hereby  confessed  and  acknowledged,  the  said  James  V.  Martin  ac- 
cepts the  above  sum  in  full  consideration  of  all  sums  due  under  the 
above  contracts  and  acknowledges  that  it  is  in  full  of  all  necessary 
or  incidental  expenses  entering  into  the  construction  or  test  of  the 
above  articles  prior  to  delivery  to  and  acceptance  by  the  Govern- 
ment. The  Garford  Manufacturing  Company,  a  corporation  exist- 
ing and  doing  business  under  and  by  virtue  of  the  laws  of  the  State 
of  Ohio,  subcontractor  to  the  said  James  V.  Martin,  by  A.  L.  Patrick, 
its  treasurer,  acknowledges  receipt  of  the  sum  of  sixteen  thousand 
six  hundred  thirty-three  dollars  and  fifty-eight  cents  ($16,633.58) 
from  the  said  James  Y.  Martin  in  full  settlement  and  satisfaction  of 
all  claims  of  whatsoever  nature  incidental  to  the  performance  of  all 
"work  under  either  or  both  of  the  above  contracts. 

7.  Claimant  alleges  in  his  petition  that  the  work  in  constructing 
tlie  aeroplane  was  largely  experimental,  and  that  in  the  course  of 
construction  numerous  changes  were  made  in  the  design  and  equip- 
ment of  the  said  aeroplane  at  the  request  of  officers  and  agents  acting 
under  the  authority  of  the  Secretary  of  War,  which  was  the  cause  of 
vastly  increasing  the  cost  of  manufacturing  the  aeroplane  in  question. 

8.  The  evidence  shows  that  the  changes  in  specifications  were  made 
under  the  first  contract. 

DECISION. 

1.  The  record  and  the  evidence  disclose  no  fact  that  would  place 
the  claim  under  the  provisions  of  the  act  of  March  2, 1919,  and  there 
is  no  evidence  of  any  agreement,  express  or  implied,  apart  from  the 
agreement  covered  by  the  express  terms  of  the  contract. 

2.  It  is  a  well-known  principle  of  law  that  the  execution  of  a  con- 
tract in  writing  supersedes  and  merges  all  of  the  oral  negotiations 
or  stipulations  concerning  its  terms  and  subject  matter  which  pre- 
ceded or  accompanied  the  execution  of  the  instrument  in  the  absence 
of  fraud  or  mistake  of  fact.    The  claimant  testified  that  there  was 
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no  mistake  of  fact ;  that  he  was  cognizant  of  the  details  of  the  entire 
transaction. 

3.  It  has  been  held  by  the  Board  of  Contract  Adjustment  in  a 
number  of  cases  that  '^  release  of  any  and  all  debts,  liabilities,  cleams, 
causes  of  action,  releases  unenforcible  as  well  as  enforcible  claims." 

4.  For  reasons  supra  relief  must  be  denied. 

DISPOSITION. 

An  order,  therefore,  will  issue  denying  relief. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


■  eTuLY  19,  1920. 

Case  No.  2696. 

In  re  CLAIM  OF  AHE&ICAN  HETALLtTROICAL  CO&PO&ATIOH. 

1.  TERMINATION    OF    FORMAL    CONTRAGl^— COMPtTTATION    OF    PROFIT. 

Where  claimant's  cost-plus  contract  to  do  certain  construction  work  pro- 
vided for  a  profit  of  12^  per  cent  of  the  cost  of  labor  and  material  in  case 
the  contract  was  completed,  and  where  such  contract  contained  a  termina- 
tion clause  providing  that  the  contractor  should  receive  the  contract  price 
on  the  completed  portion  and  10  per  cent  on  the  unflished  portion,  and. 
where  such  contract  was  terminated  when  95  per  cent  completed,  the 
claimant's  profit  on  the  completed  portion  should  be  allowed  on  the  baaia 
of  12^  per  cent. 

2.  CLAIM  AND  DECISION.— This  claim  for  |1,333.34  arises  under  G.  0.  103  and 

is  alleged  to  be  due  the  claimant  on  a  formally  executed  contract.  Held» 
claimant  is  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Air  Service  Claims 
Board  presented  in  accordance  with  G.  O.  No.  103,  War  Department, . 
1918,  on  a  claim  for  $1,333.34  on  a  formally  executed  contract. 

2.  A  hearing  has  been  had,  at  which  the  claimant  was  represented. 

3.  Under  date  of  February  8,  1919,  the  American  Metallurgical 
Corporation  entered  into  a  formally  executed  contract,  No.  4750, . 
covering  Order  No.  850014  of  September  18,  1918,  for  the  erection . 
of  a  heat-treating  plant  at  Shelby,  Ohio. 

4.  This  was  a  cost-plus  contract,  and  Article  IV  provides  as  fol- 
lows: 

"  The  price  to  be  paid  by  the  Government  to  the  contractor  for  the 
erection  and  installation  of  the  heat-treating  plant  above  mentioned 
shall  be  the  sum  of  the  following  items : 

•'(1)  The  actual  cost  of  the  erection  and  installation  thereof,  com- 
puted in  accordance  with  Schedule  A,  attached  hereto  and  made  a 
part  hereof ; 

"(2)  A  profit  of  twelve  and  one-half  per  cent  (12^%)  on  item  No. 
1  of  this  article  will  be  allowed  the  contractor  if  the  plant  is  erected 
and  installed  in  accordance  with  this  contract  and  the  same  is  ac- 
cepted and  approved  by  the  Government." 
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5.  Article  XI  provided  that  the  contract  might  be  terminated  by 
the  United  States,  if  the  public  interest  should  so  require,  upon  80 
days'  notice  in  writing,  and  in  that  event  section  2  of  Article  XI 
provides  for  payment  as  follows : 

"  In  the  event  of  and  upon  such  termination  of  this  contract  prior 
to  completion,  as  provided  in  this  section  2,  for  any  reason  other  than 
the  default  of  the  contractor,  the  United  States  shall  make  payments 
to  and  protect  the  contractor  as  follows : 

"(a)  AH  expenditures  made  by  the  contractor  in  good  faith  and  in 
connection  with  the  performance  of  this  contract  for  which  the 
United  States  is  obligated  to  reimburse  the  contractor  under  the 
terms  of  this  contract  and  for  which  the  United  States  has  not  pre- 
viously reimbursed  the  contractor. 

"(6)  In  addition  to  the  payments  under  the  above  subdivision  (a), 
the  United  States  shall  make  the  following  payments  to  the  con- 
tractor : 

"(1)  For  all  materials  or  work  completed  in  accordance  with  the 
provisions  of  the  contract  and  specifications  the  sum  provided  as 
profit  thereon  under  the  terms  of  this  contract  and  not  theretofore 
paid. 

"(2)  Ten  per  cent  of  the  cost  to  the  contractor  of  all  materials  and 
unfinished  articles  or  work  and  component  parts  furnished  by  the 
contractor  and  then  on  hand  hereunder  which  are  in  compliance  with 
the  provisions  of  the  contract  and  specifications." 

6.  On  July  12,  1919,  the  contractor  was  notified  by  the  Govern- 
ment that  the  contract  would  be  terminated  and  at  that  time  about 
95  per  cent  of  the  work  had  been  completed.  Work  was  suspended, 
the  plant  turned  over  to  the  Government,  and  accounts  taken  to 
determine  compensation. 

7.  When  the  claimant  and  the  Government  attempted  to  settle  for 
the  work  performed  prior  to  the  date  of  suspension  of  the  first  con- 
tract the  Government  took  the  position  that  as  the  contract  had  not 
been  completed  that  the  contractor  was  only  entitled  to  10  per  cent 
profit  on  the  actual  cost  of  the  erection  and  installation,  while  the 
contractor  took  the  position  that  under  the  termination  clause  of  the 
contract  the  contractor  was  entitled  to  12^  per  cent  profit  on  all  of 
the  material  or  work  completed  up  to  that  time  in  accordance  with 
the  specifications,  and  that  on  any  material  and  unfinished  articles 
or  work  and  component  parts  furnished  by  the  contractor  and  then 
on  hand  at  the  date  of  termination  that  the  contractor  was  entitled 
to  only  10  per  cent  profit. 

8.  No  settlement  agreement  has  been  entered  into,  as  the  claimant 
refused  the  termination  contract  proposed  by  the  Government. 

9.  On  or  about  December  15, 1919,  the  Government  determined  that 
the  work  should  be  completed,  and  under  the  date  last  mentioned 
entered  into  a  new  contract  with  the  claimant.  No.  7005,  Order  No. 
650126,  under  the  terms  of  which  said  new  contract  the  Government 
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was  to  pay  to  the  claimant  the  sum  of  $2,000  to  complete  the  work  and 
also  to  render  additional  service,  which  additional  service  was  not 
contemplated  in  the  first  contract.  This  second  contract  did  not  in 
any  way  merge  the  first  contract.  It  was  upon  an  entirely  different 
basis  and  was  a  separate  transaction,  and  did  not  in  any  way  con- 
template or  undertake  to  settle  the  suspended  contract  and  need  not 
be  referred  to  or  considered  in  the  decision. 

DECISION. 

1.  The  Government  bases  its  contention  upon  section  2  of  Article 
IV  reading : 

"A  profit  of  twelve  and  one-half  per  cent  (12^%)  on  Item  No.  1 
of  this  article  will  be  allowed  the  contractor,  if  the  plant  is  erected 
and  installed  in  accordance  with  this  contract  and  the  same  is  accepted 
and  approved  by  the  Government." 

2.  It  is  strenuously  contended  that  under  the  language  above  that 
only  in  the  event  of  the  plant  being  erected  and  installed  could  the 
contractor  receive  12J  per  cent  profit.  This  might  be  true  if  the 
contractor,  through  its  default,  had  failed  to  erect  and  install  the 
plant  in  accordance  with  the  provisions  of  the  contract,  but  the  lan- 
guage used  in  Article  XI,  section  2,  subsections  (1)  and  (2),  provides 
specifically  for  the  rate  of  compensation  in  the  event  of  the  contract 
being  terminated  by  the  Government,  and  through  no  default  of  the 
contractor,  under  the  termination  clause  of  the  contract. 

3.  Subsection  (1)  provides  that  payment  shall  be  made  to  the 
contractor  "  for  all  materials  or  work  completed  in  accordance  with 
the  provisions  of  the  contract  and  specifications,  the  sum  provided 
as  profit  thereon  under  the  terms  of  this  contract  and  not  theretofore 
paid." 

4.  Article  IV  specifically  provides  for  a  profit  of  12^  per  cent. 

5.  Subsection  2  of  Article  XI  further  provides : 

"  Ten  per  cent  of  the  cost  to  the  contractor  of  all  materials  and  un- 
finished articles  or  work  and  component  parts  furnished  by  the  con- 
tractor and  then  on  hand  hereunder  which  are  in  compliance  with 
the  provisions  of  the  contract  and  specifications." 

6.  There  is  no  ambiguity  in  this  language,  and  it  is  the  opinion  of 
the  Board  that  the  contractor  is  entitled  to  receive  12^  per  cent 
profit  for  all  materials  used  or  work  completed  at  the  date  of  sus- 
pension in  accordance  with  the  provisions  of  the  contract  and  specifi- 
cations. 

7.  The  Board  is  further  of  the  opinion  that  on  all  materials  and 
unfinished  articles  or  work  and  component  parts  furnished  by  the 
contractor  and  on  hand  at  the  date  of  suspension,  the  contractor  is 
entitled  to  10  per  cent  profit. 

8.  The  decision  of  the  Air  Service  Claims  Board  is  hereby  reversed. 
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DISPOSITION. 

1.  The  appeal  section  hereby  transmits  its  decision  to  the  Air  Serv- 
ice Section  for  action  in  accordance  therewith. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion, and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


July  22,  1920. 
Case  No.  1830. 

In  re  CLAIM  OP  LAYK AK  P&ESSED  ROD  CO. 

1.  EZPEKIKENTAL  COSTS. — ^Where  claimant  had  a  pnrohase  order  coTerlngr  the 

cost  of  connecting  rods  not  to  exceed  $8,000,  and  after  the  rods  failed  to 
meet  the  prescribed  tests  continued  its  experiments  at  a  cost  considerably 
in  excess  of  that  amount  with  the  knowledge  of  a  representative  of  the 
Government,  but  without  any  express  agreement  other  than  the  purchase 
order,  no  agreement  to  reimburse  expenditures  in  excess  of  that  amount 
can  be  implied. 
2  CLAIK  AKD  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |40,258.85 
based  upon  an  implied  agreement  in  relation  to  the  manufacture  of 
pressed-steel  connecting  rods.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  was  filed  as  a  Class  B  claim  under  the  act  of  March 

2,  1919,  in  accordance  with  Purchase,  Storage,  and  Traffic  Supply 
Circular  Xo.  19,  1919,  for  $40,253.85^  by  reason  of  an  agreement 
alleged  to  have  been  made  between  claimant  and  the  United  States. 

2.  After  a  hearing  in  the  matter  the  Board  of  Contract  Adjust- 
ment, without  filing  an  opinion,  on  March  1,  1920,  issued  certificate 
Form  C  and  a  document  which  recited  (1)  the  issuance  by  Lieut.  Col. 
Howard  C.  Marmon,  Air  Service,  of  a  purchase  order,  Xo.  1736, 
dated  December  22,  1917,  for  experimental  work  in  the  production 
of  12  pressed-steel  connecting  rods  for  motors  at  a  total  cost  not  to 
exceed  $8,000  and  (2)  an  oral  agreement  on  or  about  May  2,  1918, 
between  claimant  and  Lieut.  Col.  Maiinon,  whereby  claimant  was  to 
continue  said  experimental  work  without  regard  to  the  cost  limitation 
contained  in  the  purchase  oraer. 

3.  Question  having  been  raised  by  the  Liquidation  Division  and 
Claims  Board,  Air  Service,  as  to  the  correctness  of  paragraph  2  of 
the  document  which  sets  forth  the  agreement  of  May  2,  1918,  the 
case  was  returned  to  the  Board  of  Contract  Adjustment  for  recon- 
sideration in  connection  with  a  memorandum  by  Col.  H.  M.  Morrow, 
dated  July  8,  1920,  stating  certain  objections  to  the  findings  of  this 
Board. 
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DECISION. 

1.  Upon  review  of  the  entire  record  and  consideration  of  the  ob- 
jections raised  to  the  prior  findings  of  the  Board  of  Contract  Adjust- 
ment, we  are  of  the  opinion  that  the  only  agreement  between  the 
parties  was  the  contract  for  experimental  work  evidenced  by  pt.r 
chase  order  No.  1730,  dated  December  22,  1917. 

2.  It  appears  that  the  rods  manufactured  under  that  order  did  not 
meet  the  prescribed  tests,  whereupon  claimant,  in  May,  1918,  stated 
to  Col.  Marmon  the  reasons  for  the  failure  and  requested  him  to  agree 
to  make  further  tests  of  rods  to  be  manufactured  by  claimant.  This 
Col.  Marmon  agreed  to  do.  His  agreement,  however,  went  no  further, 
and  it  is  impossible  to  imply  from  these  facts  an  agreement  on  the 
part  of  the  United  States  to  reimburse  claimant's  expenditures  in  ex- 
cess of  $8,000.  It  is  true  that  Col.  Marmon  knew  that  claimant  was 
continuing  its  experiments  and  that  he  assisted  claimant  to  procure  a 
certain  priority  order.  The  testimony  of  Col.  Marmon  and  of  claim- 
ant's witness,  however,  does  not  establish  any  express  or  implied 
agreement  in  addition  to  the  original  contract  of  December  22,  1917. 

3.  The  purchase  order  of  December  22,  1917,  called  for  delivery 
within  six  weeks,  but  did  not  come  within  the  exceptions  authorized 
by  the  Chief  Signal  Officer  under  authority  of  section  6853A,  Com- 
piled Statutes,  in  that  the  amount  exceeded  $5,000.  The  claim  there- 
fore comes  within  the  provisions  of  the  act  of  March  2, 1919.  Claim- 
ant is  entitled  to  reimbursement  of  the  actual  cost  of  its  experimental 
work  in  connection  with  pressed-steel  connecting  rods  under  purchase 
order  No.  1730,  but  only  to  the  extent  of  $8,000. 

4.  The  purchase  order  while  in  form  for  12  rods  included  the  costs 
of  experimentation.  The  right  of  claimant  to  recover  the  $8,000  is 
not  dependent  on  the  approval  and  acceptance  of  the  12  rods  by  the 
Government. 

DISPOSITION. 

1.  Certificate  Form  C  and  document,  both  dated  March  1, 1920,  are 
revoked,  and  a  new  Form  C  and  document  will  be  issued  in  conform- 
ity with  this  decision  and  transmitted  to  the  Air  Service  Section  for 
action  in  the  manner  prescribed  in  subdivision  C  of  section  6,  Supply 
Circular  No.  17,  Purchase,  Storage  and  Traffic  Division. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  22, 1^20. 
Case  No.  2525. 

in  re  CLAIK  OP  HEND&IZ  COLLEGE. 

1.  NO  nCPLIED  AO&EBKEirr  COKT&ART  TO  WRITTEN  CONTRACT.— Where 

claimant  caused  a  temporary  hotpital  to  be  built  for  the  Students'  Army 
Training  Corps  without  any  express  agreement  with  an  oi&cer  represent- 
ing the  United  States  its  rights  are  governed  by  the  formal  written  con- 
tract relating  to  the  operation  of  such  corps  and  there  can  be  no  implied 
agreement  relating  to  matters  oorered  by  the  written  contract. 

2.  RELEASE. — Claimant  haring  received  payment  on  account  of  the  hospital 

described  above  under  a  certain  prorision  of  the  formal  contract,  and 
having  signed  a  oancellation  agrteement  releasing  the  Oovemment  from 
all  claims  thereunder,  there  is  no  merit  in  a  claim  relating  to  the  same 
subject  matter. 
8.  CLAIM  AND  DECISION.--<;iaim  under  the  act  of  Karch  2,  1919,  for  |2,707.17, 
based  upon  an  alleged  agreement  relating  to  the  construction  of  a  hospital 
building  for  the  use  of  a  unit  of  the  Students'  Army  Training  Corps.  Held, 
claimant  is  not  entitled  to  relief. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

riNDINGS  OF  TACT  OK  REHEARING. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  An  opinion  was  rendered  in  this  case  on  June  4,  1920,  denying 
relief  to  claimant.  Upon  its  application  a  rehearing  was  granted. 
At  the  rehearing  testimony  was  introduced. 

2.  The  claim  is  for  $2,707.17  by  reason  of  an  alleged  agreement  be- 
tween the  Government  and  claimant  for  the  construction  of  a  hos- 
pital by  claimant  in  connection  with  its  college  in  Conway,  Ark. 

3.  In  the  fall  of  1918  the  Government  established  a  Students'  Armv 
Training  Corps  in  connection  with  Hendrix  College.  During  Oc- 
tober, 1918,  approximately  225  men  came  to  the  college  as  members 
of  the  Students'  Army  Training  Corps,  and  were  quarterd  in  the 
barracks  there. 

4.  The  Students'  Army  Training  Corps  was  established  at  the 
college  pursuant  to  an  agreement  between  claimant  and  the  Govern- 
ment, dated  September  16, 1918.  This  agreement,  among  other  things, 
provided  that  claimant  "will  provide  for  the  proper  and  sanitary 
housing  of  said  soldiers  in  as  large  gi'oups  as  reasonably  possible." 

5.  In  September  and  October,  1918.  an  inffuenza  epidemic  was 
prevalent  in  Conway,  and  a  temporary  hospital  was  erected  bj'  the 
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college  for  the  purpose  of  giving  these  members  of  the  Students' 
Army  Training  Corps  the  necessary  medical  attention,  as  there  was 
DO  hospital  nearer  to  Conway  than  Little  Bock,  Ark.,  31  miles  distant. 

6.  Before  the  influenza  epidemic  had  actually  reached  Conway 
the  necessity  for  a  hospital  was  realized  by  J.  H.  Keynolds,  the 
president  of  the  college;  the  local  trustee  of  the  college,  and  Dr. 
Huddleston,  contract  surgeon  for  the  Students'  Army  Training 
Corps,  and  it  was  determined  to  erect  a  hospital.  Lieut.  R.  C.  Win- 
ton,  commanding  officer  of  the  Students'  Army  Training  Corps  at 
the  college,  was  also  consulted  regarding  the  hospital.  Dr.  Hud- 
dleston recommended  a  hospital  as  a  necessity,  though  the  idea  of 
its  construction  seems  to  have  originated  with  the  president  of  the 
college.  Nothing  was  said  prior  to  the  construction  of  the  hospital 
as  to  whether  it  would  be  paid  for  by  the  Government  or  by  the 
college.  It  does  not  appear  that  any  Government  officer  ordered  or 
directed  the  hospital  to  be  built.  Dr.  Reynolds  testified  that  he  un- 
derstood that  the  construction  of  the  hospital  would  properly  come 
within  the  term  "  housing  "  in  the  contract,  and  also  stated  that  he 
claimed  the  college  was  entitled  to  reimbursement  on  account  of  the 
circumstances  under  which  the  hospital  was  erected,  without  regard 
to  the  terms  of  the  contract.  So  that  claimant  invokes  support  for 
its  claim  both  from  the  contract  and  from  the  act  of  March  2, 1919. 

7.  The  hospital  was  completed  about  December  1,  1918.  The  lat- 
ter part  of  December,  1918,  the  Students'  Army  Training  Corps  was 
withdrawn  from  the  college  and  the  necessity  for  the  hospital,  so 
far  as  the  Government  was  concerned,  ceased  to  exist.  The  building 
was  thereafter  utilized  to  some  extent  as  a  hospital  for  claimants' 
students.  The  building  is  of  a  temporary  character,  and  Dr.  J.  H. 
Reynolds,  claimant's  president,  testified  that  the  college  expects  to 
raze  the  building  and  replace  it  by  a  more  substantial  one.  The 
claim  is  for  80  per  cent  of  tho  cost  of  the  building. 

8.  The  agreement  with  claimant  with  reference  to  maintaining 
the  Students'  Army  Training  Corps  at  the  college  was  made  on  be- 
half of  the  Government  through  the  Committee  on  Education  and 
Special  Training.  In  April,  1919,  Philip  B.  Woodworth,  staff  busi- 
ness manager  of  the  Committee  on  Education  and  Special  Training 
for  the  district  in  which  the  college  is  located,  went  to  the  college  as 
the  Government's  representative  for  the  purpose  of  settling  the 
claims  of  the  college  for  housing  and  subsistence  of  the  Students' 
Anny  Training  Corps.  Mr.  Woodworth  was  the  successor  of  Mr.  S. 
E.  Gideon.  Mr.  Gideon  had  previously  informed  Dr.  Keynolds  that 
it  was  not  within  the  province  of  the  Committee  on  Education  and 
Special  Training  to  make  an  adjustment  for  the  construction  of  the 
hospital,  but  that  the  college's  claim  for  such  construction  should  be 
presented  to  the  Surgeon  General's  department. 
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9.  When  Mr.  Woodworth  arrived  at  the  college,  Dr.  Reynolds  in- 
troduced him  to  the  treasurer  of  the  college,  Mr.  McClurkin,  and  ad- 
vised Mr.  Woodworth  that  Mr.  McClurkin  would  go  with  him  to 
make  a  survey  of  the  premises.  Mr.  McClurkin  and  Mr.  Woodworth 
viewed  the  college  premises,  including  the  hospital,  and  discussed 
various  items  of  the  college's  claim  against  the  Government,  and  Mr. 
Woodworth  made  an  estimate  that  the  college  would  be  entitled  to 
an  allowance  of  25  per  cent  of  the  cost  of  the  construction  of  the 
hospital.  Mr.  Woodworth  and  Mr.  McClurkin  returned  to  the  office 
of  Mr.  McClurkin,  where  final  negotiations  for  the  settlement  were 
completed.  Mr.  Woodworth  had  with  him  at  this  time  claimant's 
itemized  statement  of  claim  on  the  Government's  settlement  form 
A-1.  (Claimant's  Exhibit  No.  2.)  These  items  were  considered  in 
the  negotiations,  and  Mr.  Woodworth  made  a  memorandum  (Claim- 
ant's Exhibit  No.  1)  which  showed  the  items  of  the  claim  which  were 
reduced  or  disallowed  by  Mr.  Woodworth.  None  of  these  reductions 
or  disallowances  referred  to  the  hospital  building.  In  fact,  the  claim 
for  the  hospital  building  is  not  included  in  claimant's  form  A-1. 
Mr.  Woodworth  recommended  the  payment  of  the  total  amount  of 
the  claim,  less  the  total  of  the  reductions  and  disallowances  as  indi- 
cated on  Exhibit  No.  1.  This  amounted  to  $16,358.85,  which  sum 
was  afterwards  paid  claimant  pursuant  to  such  settlement  and  pur- 
suant to  the  cancellation  agreement,  dated  April  25,  1919,  executed 
on  behalf  of  the  Committee  on  Education  and  Special  Training  by 
Maj.  Ralph  Barton  Perry  as  secretary  and  on  behalf  of  claimant  by 
J.  H.  Reynolds,  its  president. 

10.  This  cancellation  agreement  provides  that  claimant  does  thereby 
^'release  and  forever  discharge  the  United  States  of  and  from  all 
matter  of  debts,  dues,  sum  or  sums  of  money,  accounts,  reckonings, 
claims,  and  demands  whatsoever  due  or  to  become  due  in  law  or  in 
equity  under  or  by  reason  or  arising  out  of  said  original  contract. 

11.  Dr.  Reynolds  testified  that  just  prior  to  the  execution  of  the 
release  he  asked  Mr.  Woodworth  whether  the  signing  of  the  release 
would  prejudice  the  claim  of  the  college  before  the  Surgeon  Gen- 
eral. Dr.  Reynolds  testified  that  he  had  in  mind  when  he  made  this 
inquiry  not  only  the  college's  bill  for  medicine  but  also  its  claim  for 
the  construction  of  the  hospital.  He  testified  that  the  claim  of  th« 
college  for  the  hospital  was  not  included  in  the  original  claim  of 
the  college  and  was  not  discussed;  that  he  did  not  imderstand  it  to 
be  included  in  the  settlement,  and  that  he  did  not  include  it  in  the 
claim  or  discuss  it  because  of  the  information  that  he  had  pre- 
viously received  from  Mr.  Gideon  that  the  item  of  construction  was 
for  adjustment  by  the  Surgeon  General's  office. 

12.  Mr.  Woodworth  testified  that  during  the  negotiations  he  ex- 
plained to  Dr.  Reynolds  that  the  Committee  on  Education  and  Spe- 
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cial  Training  did  have  jurisdiction  to  make  an  adjustment  on  ac- 
count of  the  construction  of  the  hospital,  as  such  construction  canie 
properly  within  the  term  "  housing  "  in  the  contract.  He  admitted 
that  Dr.  Eeynolds  did  ask  him  with  reference  to  the  claim  there- 
after to  be  submitted  to  the  Surgeon  General,  and  that  he  (Wood- 
worth)  stated  to  Dr.  Reynolds  that  he  did  not  think  the  college 
would  have  much  of  a  claim  against  the  Surgeon  General's  office 
on  account  of  the  hospital  having  been  completed  at  such  a  late  date. 
Mr.  Woodworth  testified  that  he  had  reference  to  the  college's  claim 
for  medicine  and  medical  attention  and  not  to  its  claim  on  account 
of  the  construction  of  the  hospital.  He  also  testified  that  he  was  at 
the  college  from  11  a.  m.  until  about  5  p.  m. ;  that  in  the  latter  part 
of  ^he  negotiations  he  determined  that  it  was  impossible  to  make 
an  item-by-item  settlement  on  account  of  his  inability  to  agree  with  Dr. 
Reynolds  on  the  different  items ;  that  he  realized  that  the  allowance 
on  some  of  the  items  of  the  claim  was  too  much,  and  to  offset  what 
he  believed  to  be  excessive  charges  on  several  of  the  items  he  men- 
tally added  to  such  sum  as  he  thought  proper  25  per  cent  of  the 
cost  of  the  construction  of  the  hospital ;  and  that  from  his  viewpoint 
the  final  settlement  was  a  lump-sum  settlement  rather  than  an  item 
settlement.  He  admitted  that  the  total  sum  recommended  for  pay- 
ment, and  which  was  afterwards  paid,  would  not  have  been  approved 
by  his  superior  officers  or  paid  except  for  the  fact  that  he  had 
attached  thereto  an  itemized  list  of  allowances  which,  after  the  deduc- 
tions and  disallowances  shown  on  an  accompanying  sheet,  totaled 
the  amount  recommended.  He  also  testified  that  the  Government 
had  entered  into  585  contracts  similar  to  the  contract  between  claim- 
ant and  the  Government;  that  he  had  adjusted  about  100  of  said 
contracts;  that  in  10  per  cent  of  those  adjusted  by  him  he  had  in- 
cluded allowances  for  hospital  construction  under  the  term  "hous- 
ing," as  the  hospitals  were  considered  the  same  as  dormitories ;  that 
since  about  January,  1919,  his  department  had  construed  the  word 
"housing"  in  the  contract  to  include  the  construction  of  hospitals; 
and  that  in  all  settlements  subsequent  to  that  date,  which  included 
claimant's  hospital  construction,  his  department  had  allowed  for 
sue  h  construction  under  the  term  "  housing  "  in  the  contract. 

13.  We  find  that  no  agreement  was  entered  into  between  claimant 
and  any  officer  of  the  War  Department  for  the  erection  of  the  hos- 
pital within  the  meaning  of  the  act  of  March  2,  1919,  and  that  if 
claimant  had  any  claim  on  account  of  hospital  construction,  it  arose 
under  the  written  contract. 

14.  We  find  that  at  the  time  claimant  executed  the  release  con- 
tained in  the  cancellation  contract  of  April  25,  1919,  there  was  a 
misunderstanding  between  claimant  and  the  Government  as  to  what 
items  had  been  allowed,  claimant  understanding  that  no  allowance 
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had  been  made  it  for  hospital  construction  and  Mr.  Woodworth  un- 
derstanding that  an  allowance  for  the  hospital  was  included  in  the 
total  amount  which  he  had  recommended  in  the  settlement,  and 
which  amount  is  referred  to  in  the  cancellation  agreement. 

16.  We  further  find  that  there  was  no  mutual  mistake  of  fact  or 
law  in  the  execution  of  the  cancellation  agreement  and  no  fraud 
such  as  to  invalidate  it. 

16.  We  find  that  in  the  settlement  contract  there  is  no  reference  to 
any  items  of  the  claim  which  were  thereby  adjusted. 

DECISION. 

1.  If  claimant  had  any  claim  against  the  Government  for  hospital 
construction,  it  arose  by  virtue  of  the  interpretation  the  parties  have 
placed  upon  the  term  "  housing "  in  the  contract.  Such  a  claim  is 
clearly  barred  by  the  release  clause  in  the  contract,  because  it  is  a 
claim  under  the  contract. 

2.  The  cancellation  agreement  is  unambiguous.  It  undertook  to 
settle  all  matters  between  the  Government  and  claimant  growing  out 
of  the  contract  of  September  16, 1918.  The  fact  that  claimant  under- 
stood that  the  item  here  claimed  was  not  properly  a  claim  under  the 
written  contract  and  that  Mr.  Woodworth  understood  that  it  was 
such  a  claim  doiss  not  constitute  a  mutual  mistake,  and  therefore  the 
Secretary  of  War  is  without  power  to  reform  the  settlement  contract. 

3.  Since  the  settlement  contract  had  the  effect  of  settling  all  mat- 
ters growing  out  of  the  original  contract,  and  in  this  respect  em- 
bodied the  intention  of  the  parties,  there  can  be  no  recision  of  the 
contract  on  account  of  the  mistake  of  Dr.  Reynolds  in  believing  that 
he  still  had  a  right  to  present  the  claim  for  hospital  construction  to 
the  office  of  the  Surgeon  General. 

4.  Mr.  Woodworth  testified  that  in  an  almost  all-day  session  with 
Dr.  Reynolds  it  was  impossible  to  agree  upon  an  item  settlement; 
that  he  abandoned  his  attempt  to  so  do:  that  there  were  excessive 
allowances  apparently  allowed,  which  he  equalized  in  the  lump  sum 
finally  agreed  upon  by  including  in  his  calculations  an  allowance  of 
26  per  cent  of  the  cost  of  the  hospital 

5.  All  of  these  matters  of  negotiation  prior  to  the  signing  of  the 
settlement  contract  were  merged  in  it.  Neither  the  claim  paper  nor 
the  paper  showing  the  deductions  and  eliminations  was  made  a  part 
of  the  cancellation  agreement,  either  by  reference  or  otherwise.  The 
contract  expresses  the  real  agreement  of  the  parties;  that  is,  in  con- 
sideration of  the  lump  sum  therein  stated  claimant  released  all 
claims  and  demands  whatsoever  against  the  Government  under  the 
written  contract. 
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6.  It  is  the  opinion  of  this  Board  that  there  is  nothing  in  the 
record  authorizing  reformation  or  recision  of  the  cancellation  agree- 
ment, either  on  the  ground  of  mistake  or  on  the  ground  of  fraud, 
and  that  relief  should  be  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  to  claimant  will  issue. 
Mr.  McCandless  concurring  for  the  appeal  section  and  Mr.  Steever 
concurring  for  the  War  Department  Claims  Board. 


JuLT  22,  1&20. 
Case  No.  2639. 

In  re  CLAIM  07  SABUUTE  EXPLOSIVES  (LTD.). 

1.  JURISDICTION— BBEACH    OF    INFOBUAL    CONTBACT.— The    Secretary    of 

War  has  no  authority  to  adjust  a  claim  for  damagres  based  upon  a  breach 
by  the  Government  of  an  informal  contract  not  coming  within  the  pro- 
visions of  the  act  of  March  2,  1919. 

2.  CLAIM  ANB  BECISION.— This  claim  arises  under  O.  0.  108.    Held,  the  Secre- 

tary of  War  has  no  Jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  G.  O.  103  to  adjust  a  dispute  under  the 
terms  of  a  contract  between  the  claimant,  Sabulite  Explosives  (Ltd.), 
of  Vancouver,  Canada,  and  the  Ordnance  Salvage  Board,  Washing- 
ton, D.  C,  by  the  terms  of  which  the  Government  sold  certain  amatol 
and  T.N.T. 

A  hearing  has  been  had  upon  this  claim. 

FINDINGS  OF  FACJT. 

1.  About  June,  1919,  claimant  entered  into  an  informal  agree- 
ment for  the  purchase  from  the  Government  of  certain  amatol  and 
T.N.T. ,  f.  o.  b.  cars  for  shipment  to  claimant  at  Port  Coquitlam, 
British  Columbia,  Canada,  the  bills  of  lading  to  have  sight  drafts 
attached  addressed  to  Mr.  M.  W.  Pirrie,  care  of  the  Canadian  Bank 
of  Commerce,  Vancouver,  British  Columbia. 

2.  This  claim  is  for  demurrage  on  cars  in  which  the  chemicals  were 
shipped  and  may  be  divided  into  three  parts : 

(a)  Car  No.  C.N.J.  17832,  from  Penniman,  Va.,  upon  which  six 
days'  demurrage  at  Portal,  N.  Dak.,  amounting  to  $18,  was  paid  by 
claimant;  Car  No.  P.L.  559955,  from  Portal,  Va.,  upon  which  eight 
days'  demurrage  of  $28  was  paid  by  claimant ;  and  car  No.  C.B.&Q. 
133179,  from  Portal,  Va.,  upon  which  $28  demurrage  was  paid  by 
claimant. 

(&)  An  additional  charge  of  $5.57  on  car  No.  C.B.iSfcQ.  133179  and 
demurrage  charges  referred  to  in  subdivision  (a)  above,  were  paid 
by  claimant  voluntarily  and  without  direction  from  any  Government 
official. 

(c)  Demurrage  charges  on  1  car  of  amatol  and  one  car  of  T.N.T. 
(Cars  Nos.  N.P.  23464  and  C.  P.  208087),  shipped  from  Sparta,  Wis., 
90 
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which  were  held  by  the  U.  S.  customs  department  at  Portal,  N.  Dak., 
for  71  days,  amounting  to  $1,340. 

All  of  the  above  charges  except  item  b  were  for  demurrage  caused 
by  delay  in  receipt  of  the  proper  export  or  clearance  papers.  Item  b 
was  a  charge  for  the  reconditioning  of  the  load  in  car  No.  CB&Q 
133179. 

3.  The  two  cars  of  item  c  finally  arrived  at  Vancouver,  British 
Columbia,  on  October  4, 1919,  and  claimant  wired  the  secretary.  Com- 
mittee on  Sales  of  Material,  Ordnance  Department,  Chicago,  111., 
asking  for  authority  to  pay  these  charges  on  behalf  of  the  Govern- 
ment "  to  avoid  further  expense." 

4.  On  October  6,  1919,  the  Chicago  office  instructed  claimant  to 
wire  direct  to  the  party  from  whom  it  purchased  the  chemicals  for 
disposition  of  demurrage  charges. 

5.  On  the  same  date  claimant  wired  Maj.  W.  J.  Grinden,  ordnance 
district  salvage  board,  New  York,  in  part  as  follows : 

"  Will  you  clear  the  cars  or  shall  we  pay  charges  and  collect  from 
you,  thus  avoiding  further  unnecessary  expense  ?  " 

6.  On  the  following  day  claimant  received  the  following  telegram : 

"Capt.  Moody  authorizes  you  to  pay  demurrage.  Have  you  re- 
ceived necessary  customs  papers?    Wire  this  office. 

"  W^BiNER,  N.  Y.  S.  By 

The  Capt.  Moody  referred  to  was  Capt.  E.  B.  Moody,  formerly 
first  lieutenant,  Ordnance,  of  the  Salvage  Board  Committee  on  Sales 
of  Materials,  Ordnance  Department,  Washington,  D.  C,  with  whom 
claimant's  representative,  Mr.  A.  H.  Wykeham-George,  negotiated 
the  sale  of  the  chemicals.  Mr.  Weiner  was  the  assistant  chief  of  the 
New  York  district  ordnance  salvage  board. 

.7.  Belying  on  this  telegram  claimant  paid  the  demurrage  charges 
on  the  two  cars. 

8.  The  contract  entered  into  about  June,  1919,  and  any  contract 
arising  from  the  telegram  of  October  7, 1919,  signed  by  Mr.  Weiner, 
of  the  New  York  district  salvage  board,  do  not  come  within  the  pro- 
visions of  the  act  of  March  2,  1919,  as  they  were  entered  into  subse- 
quent to  November  12, 1919. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not  fully 
complied  with  the  terms  of  the  contract  but  has  failed  to  furnish  the 
proper  clearance  or  export  papers.  The  failure  of  the  Government 
to  furnish  such  clearance  or  export  papers  constitutes  a  breach  of  the 
contract,  whereby  the  demurrage  charges  paid  by  claimant  accrued. 
The  phrase  "  f .  o.  b.  cars,"  in  view  of  the  construction  placed  upon 
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the  contract  by  the  parties,  must,  in  our  opinion,  be  interpreted  to 
mean  that  the  Government  was  obligated  to  provide  the  necessary 
export  or  clearance  papers. 

2.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Chief  of  Ordnance  pur- 
suant to  section  6854,  Compiled  Statutes.  This  contract  is  therefore 
not  a  contract  within  the  exceptions  to  section  3744,  Revised  Statutes, 
but  is  an  informal  contract. 

3.  Payment  by  the  Secretary  of  War  of  that  part  of  the  claim 
amounting  to  $1,340,  stated  in  subdivision  c  of  paragraph  3,  findings 
of  fact,  which  was  paid  by  claimant  upon  the  faith  of  a  telegram 
from  Mr.  Weiner,  of  the  New  York  district  salvage  board,  would 
amoimt  to  an  adjustment  of  a  claim  for  damages  based  upon  a  breach 
by  the  Government  of  an  informal  contract. 

4.  As  to  that  part  of  the  claim  amounting  to  $5.57  for  the  recon- 
ditioning of  the  load  in  car  CB&Q  133179,  referred  to  in  subpara- 
graph b  of  paragraph  2  of  the  findings  of  fact,  there  is  not  sufficient 
evidence  before  the  Board  to  justify  a  finding  of  any  obligation  there- 
for on  the  part  of  the  Government 

o.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  an  informal  contract  not  coming  within  the  provi- 
sions of  the  act  of  March  2, 1919. 

6.  This  Board  is  therefore  without  authority  to  grant  the  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

Mr.  McCandless  and  Lieut.  Tabb  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  22,  1920. 
Case  No.  2667. 

In  re  CLAIH  OF  AUTOYBE  CO. 

1.  SUBCONTEACT.— A  subcontractor's  claim  under  the  act  of  Harch  2,   1919, 

must  be  presented  through  the  prime  contractor. 

2.  EELEA8E. — ^Where  claimant  has  released  the  TTnited  States  from  all  claims 

and  demands  and  does  not  assail  the  Integrity  nor  binding  force  of  the 
release  the  Secretary  of  War  has  no  authority  to  consider  claimant's  claim. 

3.  CIAIX  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  M»052.67, 

based  upon  a  subcontract  for  the  manufacture  of  safety  casings  for  fuses. 
Held,  claimant  is  not  entitled  to  relief. 


Maj.  O'Neill  writing  the  opinion  of  the  Board. 


FIXDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $4,062.67,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  subcontractor  of  the  American  Multigraph 
Co.,  of  Cleveland,  Ohio,  who  had  contract  No.  P15708-3756A  with 
the  Ordnance  Department  for  the  manufacture  of  Mark  IV  fuses, 
and  sublet  to  the  claimant  the  manufacture  of  500,000  safety  casings 
for  these  fuses  for  a  total  consideration  of  $8,000. 

3.  On  December  14,  1918,  the  American  Multigraph  Co.  received 
notice  of  the  suspension  of  its  contract,  and  its  subcontractor,  this 
claimant,  was  so  advised  and  requested  to  cease  production.  At  this 
date  the  claimant  had  delivered  93,118  safety  casings  under  its  sub- 
contract, for  which  payment  in  full  has  been  made. 

4.  The  claimant  filed  its  claim  in  the  sum  of  $6,811.86  with  the  dis- 
trict claims  board  of  the  Ordnance  Department  at  Cleveland,  Ohio, 
and  the  same  was  considered  by  that  board  in  connection  with  the 
prime  contractor's  claim.  The  claimant  was  awarded  the  sum  of 
$2,902.85,  which  was  paid  to  the  claimant  by  the  prime  contractor. 

5.  Under  date  of  September  11,  1919,  the  American  Multigraph 
Co.  entered  into  a  supplemental  contract  with  the  Government  with 
reference  to  Ordnance  contract  No.  P16708-3766A,  paragraph  1  of 
which  reads  as  follows : 

"  This  contract  supersedes  and  takes  the  place  of  said  original  con- 
tract, which  is  hereby  terminated,  and  the  contractor  hereby  releases 
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the  United  States  from  all  claims  of  every  nature  whatsoever  arising 
out  of  said  original  contract,  except  that  all  articles  or  work  delivered 
and  accepted  on  or  before  the  date  of  this  contract  under  and  in  pur- 
suance or  said  original  contract  and  not  yet  paid  for  shall  be  paid  for 
in  accordance  with  the  provision  of  said  original  contract  as  if  it  had 
not  been  terminated." 

6.  Under  date  of  January  10,  1920,  the  claimant  entered  into  a 
formal  agreement  with  the  American  Multigraph  Co.,  the  prime  con- 
tractor, which  reads  in  part  as  follows : 

^'  We  hereby  forever  release  and  discharge  the  United  States  from 
every  claim  and  demand  of  every  nature  whatsoever  which  we  may 
have  or  have  had  against  the  United  States  with  relation  to  raw  ma- 
terials and  component  parts,  and  articles  in  process  in  connection 
with  order  received  by  us  from  the  American  Multigraph  Co.  on  con- 
tract No.  P15708-3766A," 

DECISION. 

1.  The  authority  of  this  Board  to  consider  claims  by  subcontractors 
is  derived  from  section  4  of  the  act  of  March  2, 1919,  which  is  in  part 
as  follows : 

"  That  whenever  under  the  provisions  of  this  act  the  Secretary  of 
War  shall  make  an  award  to  any  prime  contractor  with  respect  to  any 
portion  of  his  contract  which  he  snail  have  sublet  to  any  other  person, 
firm  or  corporation  who  has  in  good  faith  made  expenditures,  in- 
curred obligations,  rendered  service,  or  furnished  material,  equipment 
or  supplies  to  such  prime  contractor,  with  the  knowledge  and  ap- 
proval of  any  agent  of  the  Secretary  of  War  duly  authorized  there- 
unto, before  payments  of  said  award,  the  Secretary  of  War  shall  re- 
quire such  prime  contractor  to  present  satisfactory  evidence  of  hav- 
ing paid  subcontractor  or  of  the  consent  of  said  subcontractor  to  look 
for  his  compensation  to  said  prime  contractor  only    *    *    *." 

2.  The  claimant,  by  its  agreement  of  January  10, 1920,  released  the 
United  States  from  all  claims  and  demands,  and  the  prime  contractor 
having  also  released  the  United  States  from  all  claims  and  demands 
and  the  integrity  and  binding  force  of  these  releases  being  unassailed, 
this  board  is  without  power  or  authority  to  consider  a  claim  by  a  sub- 
contractor under  the  provisions  of  section  4  of  the  act  of  March  2, 
above  quoted. 

3.  For  the  reasons  above  stated  relief  is  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  be  entered. 

Mr.  McCandless  and  Mr.  Low  concurring  for  the  appeal  section  and 
Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  22, 1920. 
Case  No.  2716. 

Jn  re  CLAIM  OT  PHUADSLPHIA  BOXLEB  WOBXS. 

1.  81JBC0VTBACT-— PBIYITY  07  COHTBACT.— Where  olaimaftt'i  oontraot  wai 

with  a  Govemiaent  eontraotor  and  there  was  no  ai^i^eemeiit  betweea 
elaimant  and  the  TTnlted  States  elalmant  is  not  entitled  to  relief  under 
the  aet  of  March  2,  1919. 

2.  8AMB— JUBISBICTIOH— DATE  OF  VHIHG  CLAIM.— Where  elaimant,  a  snb- 

eontraetor,  failed  to  present  its  claim  to  any  Government  agency  prior  to 
Jnne  90,  1919,  hnt  its  prime  oontractor  had  presented  the  claim  before 
that  date,  held  that  the  Secretary  of  War  was  not  deprived  of  jurisdic- 
tion by  claimant's  failure  to  present  its  own  claim  within  the  time  pre- 
scribed by  the  act  of  March  S,  1919. 
8.  CLAIM  AVD  DECISION.— CUim  under  the  act  of  March  2,  1919,  for  |3,8S8.59, 
based  upon  a  written  subcontract  for  the  construction  of  a  water  tank. 
Held,  claimant  is  not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  for  $3,838.69  was  presented  in  the  original  instance 
to  the  Philadelphia  Ordnance  Claims  Board  by  the  Tacony  Ordnance 
Corporation,  of  Tacony,  Pa.,  in  its  own  corporate  name.  The  claim 
\ras  disallowed,  but  no  appeal  was  taken  to  any  other  claims  board. 
On  June  14,  1920,  the- Philadelphia  Boiler  Works,  claimant  in  the 
instant  case,  presented  the  identical  claim  on  petition.  Form  B,  in 
accordance  with  Purchase,  Storage,  and  TraflSc  Division  Supply  Cir- 
cular No.  17,  1919.  The  claim  arises  under  the  following  circum- 
stances: 

2.  On  and  prior  to  October  7, 1918,  the  Tacony  Ordnance  Corpora- 
tion, of  Tacony,  Pa.,  had  a  contract  with  the  United  States  to  perform 
certain  work  and  to  render  certain  services  to  the  Government  for 
purposes  in  connection  with  the  prosecution  of  the  war. 

3.  On  the  day  and  date  set  out  in  the  foregoing  paragraph  claim- 
ant in  the  instant  case,  the  Philadelphia  Boiler  Works,  of  Phila- 
delphia, Pa.,  entered  into  a  contract  with  the  Tacony  Ordnance  Cor- 
poration for  the  erection,  superintendence,  and  painting  of  one 
200,000-gallon  steel  taiik  on  one  119- foot  structural  tower.  The  tank 
and  tower  were  to  be  purchased  independently  by  the  Tacony  Ord- 
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nance  Corporation  and  the  work  to  be  done  by  the  Philadelphia 
Boiler  Works  was  to  be  upon  a  cost-plus  basis.  The  amount  to  be 
leceived  by  claimant  as  remuneration  was  not  to  exceed  $5,000.  The 
contract  in  question  is  in  the  following  words,  signs,  and  figures : 

Tacony  Ordnance  Corporation,  Tacony. 

Order  No.  4066. 

Philadelphia,  October  7, 1918^ 

PHn^ADELPHLA  BoiLER  WoRKS, 

17S7  FUhert  Street,  PhUa,,  Pa. 

Erection,  superintendence,  and  painting  of  1  200,000  gal.  steel 
tank  on  1  119  ft.  structural  tower,  as  shown  on  Chicago  Bridge  and 
Iron  Works  B-P  No.  5860. 

Price. — Cost-plus  basis  riot  to  exceed  $5,000,  which  includes  your 
sending  superintendent  to  Charlestown  while  tank  is  being  dis- 
mantled, freight  from  Charlestown  to  our  works  at  Tacony,  Phila- 
delphia, and  erection  complete,  including  painting  at  our  works  on 
foundations  installed  by  us. 

Completion. — Four  weeks  after  arrival  of  all  material  at  our  works. 
You  to  have  at  least  eight  men  erecting  at  $1.25  per  hour  (double 
time  for  over  time).  T.  C.  O.  To  supply  hoisting  engine  for  erec- 
tion and  air  for  riveters. 

Government  work. — War  Ord.  G  C  129. 

For  equipment. 

Approved  Oct.  21, 1918. 

W.  F.  R.  Whittington, 

Ord.  Dept. 

This  contract  was  submitted  to  Mr.  W.  F.  R.  Whittington,  of  the 
Philadelphia  Ordnance  office,  who  approved  same  on  October  21^ 
1918.  The  contract  required  the  claimant  to  complete  the  erection 
of  the  water  tank  within  four  weeks  after  the  arrival  of  all  material 
at  "  our  "  (Tacony  Ordnance  Corporation's)  works.  Prior  to  Novem- 
ber 12,  1918,  the  claimant  began  the  erection  of  the  water  tank  under 
this  contract.  Shortly  thereafter,  and  because  of  unfavorable  labor 
conditions  which  followed  the  signing  of  the  armistice,  it  became  ap- 
parent to  the  claimant  that  the  work  could  not  be  carried  on  to  com- 
pletion on  the  basis  specified  in  the  contract  without  loss  to  claimant, 
and  that  an  outlay  and  expenditure  of  a  greater  sum  of  money  than 
$5,000,  specified  in  the  contract,  would  be  necessitated  if  claimant 
should  conclude  the  work.  The  fact  that  additional  expenditures 
would  be  required  in  erecting  the  tank  was  brought  to  the  attention 
of  the  Tacony  Ordnance  Corporation,  but  the  latter  corporation 
required  the  claimant  to  adhere  strictly  to  the  terms  of  its  contract. 
At  this  time  claimant  was  in  default  in  the  performance  of  the  con- 
tract, time  for  performance  having  expired  by  limitation.  Accord- 
ingly, the  claimant  complied  with  this  requirement.  The  claimant, 
though  advised  of  the  fact  that  its  prime  contractor,  the  Tacony 
Ordnance  Corporation,  was  operating  under  a  contract  with  the 
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Cnited  States  Government,  failed  to  advise  the  Philadelphia  Onl 
nance  office  or  any  officer  or  agent  of  the  United  States  of  the  fact 
that  a  greater  amount  of  money  than  that  designated  in  the  ap- 
proved contract  would  be  required  in  the  erection  of  this  tank.  The 
work  was  finished  during  January,  1919,  and  after  full  performance 
claimant  rendered  a  bill  for  $5,000,  the  contract  price,  and  $3,838.59 
for  additional  costs,  to  the  Tacony  Ordnance  Corporation.  This  bill 
showed  an  actual  expenditure  of  $8,838.59,  which  amount  included 
the  profit  on  the  entire  transaction.  Of  this  amount,  $5,000  was 
paid  to  claimant  by  the  Tacony  Ordnance  Corporation,  but  payment 
of  the  additional  costs  was  refused.  The  Tacony  Ordnance  Corpora- 
tion thereafter  presented  to  the  Philadelphia  Ordnance  office,  in  its 
own  corporate  name,  a  claim  for  the  amount  of  these  additional  costs. 
The  Philadelphia  Ordnance  Claims  Board,  on  the  21st  day  of  Novem- 
Ijer.  1919,  rejected  the  claim.  No  further  action  in  bringing  this  claim 
to  the  attention  of  any  officer  or  agent  of  the  United  States  Govern- 
ment was  taken  by  either  the  Tacony  Ordnance  Corporation  or  the 
claimant  until  the  matter  was  filed  with  the  Board  of  Contract  Ad- 
justment. 

DECISION. 

1.  The  claimant,  a  subcontractor,  has  not  presented  its  claim 
through  the  prime  contractor,  and  therefore,  as  there  is  no  privity 
of  contract  between  the  claimant  and  the  United  'States,  it  may  be 
that  the  claim  should  not  be  considered  without  an  amendment  join- 
ing the  prime  contractor  with  its  consent.  It  seems  that  the  claim 
was  presented  to  the  Philadelphia  Claims  Board  by  the  prime  con- 
tractor before  June  30,  1919,  on  behalf  of  the  claimant. 

2.  Nevertheless  as  the  contract  between  the  claimant  and  the  prime 
contractor  shows  that  the  claimant  was  limited  by  its  terms  to  the 
sum  of  $5,000,  which  it  received,  it  would  be  of  no  avail  to  permit 
the  prime  contractor  to  join  as  a  party  claimant,  as  its  obligation 
was  limited  by  the  said  $5,000  received  by  the  claimant,  and  the 
Government  can  have  no  obligation  beyond  that  of  the  prime 
contractor. 

3.  The  relief  prayed  for  is  therefore  denied. 

DISPOSITION. 

The  War  Department  Claims  Board,  appeal  section,  will  enter  a 
final  order  denying  relief. 

Mr.  McCandless  and  Mr.  Marcum  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Hoard. 


Jvhr  22,  1920. 
Cctse  No.  2743. 

In  re  CXAIH  OF  CODY  BELL. 

1.  JTJBISDICTION. — The  Secretary  of  War  has  no  Jurisdiction  of  a  claim  under 
the  act  of  March  8,  1919,  presented  after  the  expiration  of  the  period 
prescribed  in  that  act  for  the  filing:  of  such  claims. 

8.  CLAIK  AND  DECISION. — This  claim  for  |617.S6  is  for  loss  suffered  by  claim- 
ant due  to  alleged  improper  grading  of  its  wool.    Held,  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

riNDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply 
Circular  No.  17,  Purchase,  Storage  and  Traffic  Division,  dated  March 
26, 1919,  for  $617.36,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  This  claim  is  based  on  alleged  improper  grading  of  wool  said 
to  have  been  delivered  by  claimant  in  accordance  with  the  terms  of 
the  Government  regulations  for  handling  the  wool  clip  of  1918  as 
established  by  the  Wool  Division,  War  Industries  Board,  May  21, 
1918.  It  is  alleged  that  claimant  received  67f  cents  per  pound  for 
his  1917  clip,  amounting  to  10,006  pounds,  but  that  for  his  1918  clip, 
amounting  to  4,490  pounds,  he  received  44  cents  per  pound  for  3,477 
pounds  and  46J  cents  for  1,013  pounds.  It  is  urged  that  the  1918 
clip  was  of  as  good  quality  as  the  1917  clip,  and  that  claimant  should 
be  paid  the  sum  of  $617.36  in  order  to  remunerate  him  for  the  1918 
clip  on  the  same  basis  as  he  was  paid  for  the  1917  clip. 

3.  Claimant  states  that  this  wool  was  shipped  to  the  Wool  Growers'^ 
Central  Storage  Co.,  of  San  Angelo,  Tex.,  which  made  further  ship- 
ment. The  Wool  Growers'  Central  'Storage  Co.  has  only  one  claim 
before  this  Board,  the  same  being  No.  150-C-2621.  The  wool 
delivered  by  Cody  Bell  is  not  included  in  said  claim  of  the  Wool 
Growers'  Central  Storage  Co.,  and  is  therefore  not  before  this  Board 
in  connection  with  claim  No.  150-C-2621. 

4.  Claimant  has  furnished  this  Board  an  affidavit  in  which  he 
shows  that  this  claim  was  not  presented  to  any  department,  official, 
or  agent  of  the  Government  prior  to  April  3,  1920. 
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DECISION. 

1.  It  is  not  necessary  for  this  Board  to  decide  the  question  arising 
from  the  alleged  improper  grading  of  the  wool  or  the  failure  of  the 
Government  or  claimant's  consignee  to  pay  claimant  the  amount 
alleged  to  be  due,  in  view  of  the  fact  that  this  claim  was  not  pre- 
sented to  the  Government  within  the  presentation  period  fixed  by  law. 

2.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12,  1918.  This  law  was  i  enacted  in 
order  to  enable  the  War  Department  to  adjust  agreements  which  had 
not  been  reduced  to  writing  in  accordance  with  existing  statutes. 
The  Secretary  of  War  had  no  authority  to  adjust  such  agreements 
until  the  act  of  March  2,  1919,  became  a  law.  In  granting  the 
Secretary  of  War  this  special  authority  to  adjust  informal  agree- 
ments Congress  thought  it  best  to  place  a  time  limit  on  the  period 
during  which  such  claims  might  be  presented,  and  therefore  inserted 
a  provision  in  the  act  reading  as  follows : 

^^  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claims  not  presented  before  June  30,  1919." 

3.  The  provisions  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  Claims  arising  under  this  act  pre- 
sented after  Jime  3(3,  1919,  can  not  be  considered  by  the  Secretary  of 
War  nor  by  the  War  Department  Claims  Board,  which  in  such  cases 
is  the  agent  of  the  Secretary  of  War.  This  Board  is  authorized  to 
adjust  such  claims  in  accordance  with  the  terms  of  the  act  of  March 
2, 1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision 
of  the  act.  It  is  not  possible  for  this  Board  to  comply  with  only 
part  of  the  act  and  to  ignore  the  balance  of  its  requirements.  There- 
fore we  must  give  as  much  consideration  to  the  provision  fixing  a 
final  presentation  date  as  to  the  other  portions  of  the  act,  and  can 
not  take  jurisdiction  of  a  claim  which  was  presented  after  June  30, 
1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  decisions  War  De- 
partment Board  of  Contract  Adjustment,  p.  442 ;  Schultz  &  Hirsch, 
case  No.  2170,  Vol.  II,  decisions  War  Department  Board  of  Contract 
Adjustment,  p.  763.) 

4.  This  claimant  failed  to  present  his  claim  to  the  Government 
before  June  30, 1919  (and  for  nearly  a  year  thereafter).  It  is  clear, 
therefore,  that  this  claim  can  not  be  considered,  and  that  this  Board 
is  without  power  or  authority  to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  23,  1920. 
Case  No.  2777. 

(Formerly  No.  244.S.) 
In  re  CLAIM  OF  FOTJITDATION  CO. 

1.  METHOD  OF  ACCOirKTINO. — ^Where,  under  the  provisions  of  a  formal  cost- 

plus  contract »  claimant  is  entitled  to  reimbursement  for  the  cost  of  main- 
taining a  commissary  and  the  contracting  officer  and  claimant  agree  npon 
a  ticket  system  as  a  method  of  accounting,  and  accordingly  in  the  formal 
settlement  under  the  contract  the  contractor  was  charged  with  all  the 
meal  tickets  issued  to  it  less  those  accounted  for  by  the  contractor,  such 
method  of  settlement  can  not  be  held  to  be  erroneous  in  the  absence  of 
▼cry  definite  proof  by  the  contractor  of  the  number  of  meals  actually 
served. 

2.  CLAIM  AND  DECISION.— Claim  for  ^24,147.34  presented  in  accordance  -with 

O.  0.  103,  based  upon  a  validly  executed  contract  for  the  construction  of 
a  chlorine  and  power  plant  at  Edgewood  Arsenal,  Md.  This  board  lield 
in  its  original  decision,  dated  June  2,  1920,  that  claimant  was  en- 
titled to  recover.  The  case  has  been  returned  by  the  Claims  Board,  Chem- 
ical Warfare  Service,  requesting  reconsideration.  Held,  on  reconsidera- 
tion that  claimant  is  not  entitled  to  recover.  For  the  prior  decision,  see 
Volume  6,  page  7M. 

On  Eeconsideration. 
Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  A  decision  in  this  case  was  rendered  by  the  Board  of  Contract 
Adjustment  on  May  3,  1920,  and  transmitted  to  the  Claims  Board, 
Chemical  Warfare  Service.  The  latter  board  by  a  memorandum 
dated  June  2, 1920,  returned  the  decision  with  a  request  that  it  be  re- 
considered. The  evidence  has  been  reviewed  and  counsel  for  claim- 
ant has  submitted  a  new  brief  calling  attention  to  certain  parts  of 
the  testimony  and  also  covering  questions  of  law  involved. 

2.  The  Government  had  a  formal  contract  with  the  Foundation 
Co.  for  the  construction  of  a  chlorine  plant  at  Gunpowder  Reserva- 
tion, Md.    Among  other  buildings,  the  contractor  was  to  construct 
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and  did  oonstruct  a  commissary.    It  was  provided  at  the  end  of 
Article  II  of  the  contract  as  follows : 

"All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities,  or  from  rebates,  refunds,  etc.,  shall  be  accounted  for 
by  the  contractor  and  applied  in  reduction  of  the  cost  of  the  work." 

3.  The  contract  evidently  contemplated  that  the  Foundation  Co. 
should  run  a  mess  or  commissary;  and  by  a  supplemental  oral  agree- 
ment the  contractor  undertook  the  running  of  the  mess  upon  certain 
terms.  It  was  agreed  that  the  price  of  meals  was  to  be  33  J  cents. 
If  the  cost  was  greater,  the  excess  was  to  be  borne  by  the  Govern- 
ment; if  it  was  less,  the  Government  was  to  receive  the  profit.  The 
contractor  was  to  make  all  disbursements  and  to  collect  the  price  of 
the  meals.  There  was  to  be  a  settlement  from  time  to  time  and  a 
final  settlement  after  the  commissary  ceased  operations.  The  dis- 
pute in  this  case  is  as  to  the  method  of  accounting  which  should  have 
been  applied  in  such  settlements. 

4.  Books  of  meal  tickets  were  printed  at  Government  expense, 
though  paid  for  in  the  first  instance  by  the  Foundation  Co.  The 
tickets  bore  the  name  of  the  Foundation  Co.  and  not  that  of  the  Gov- 
ernment And  the  constructing  quartermaster,  Col.  Ellicott,  refused 
to  allow  the  tickets  to  be  stamped  with  a  Government  stamp  or  to 
allow  the  tickets  to  be  in  any  way  considered  obligations  of  the 
Government. 

5.  The  ticket  books  seem  to  have  been  handled  in  a  careless  way. 
When  they  came  from  the  printer  they  were  handed  by  an  officer  of 
the  Government  to  a  representative  of  the  Foundation  Co.,  and 
the  latter  company  was  charged  with  them.  Col.  Edward  B.  Ellicott 
testified  that  he  found  a  box  of  tickets  that  was  open  and  not  locked 
up,  and  that  he  called  the  attention  of  a  representative  of  the  Founda- 
tion Co.  to  the  matter.  The  latter  replied  that  the  Government  was 
not  interested,  as  the  Foundation  Co.  was  responsible. 

6.  There  is  an  apparent  conflict  of  testimony  on  a  number  of 
matters  between  that  given  by  Col.  Ellicott,  that  by  the  Government 
field  auditor,  Mr.  Hinz,  who  was  in  direct  charge  of  the  accounting^ 
and  that  by  Mr.  Quilter,  the  secretary  and  treasurer  of  the  Founda- 
tion Co.,  but  we  believe  that  taking  into  consideration  the  positions 
occupied  by  the  several  witnesses  and  the  matters  on  which  they  had 
personal  knowledge,  that  the  testimony  can  be  reconciled.  From  it 
we  deduce  the  following : 

7.  During  the  first  few  months  of  the  operation  of  the  mess,  the 
only  system  by  which  the  Government  kept  a  check  on  the  meals  was 
by  the  issue  of  tickets  to  the  Foundation  Co.  That  was  from  March 
^ntil  June,  1918.  Mr.  Hinz,  the  field  auditor,  installed  the  system 
of  accounting  with  the  Foundation  Co.,  and  he  states  that  the  com- 
nussary  accounting  was  on  the  basis  of  tickets. 
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8.  Some  time  in  the  middle  of  the  summer,  apparently  in  July, 
Col.  EUicott  gave  instructions  that  Government  checkers  be  placed 
at  the  door.  This  order  was  carried  out.  The  Government  checker 
not  only  saw  to  it  that  no  one  was  allowed  to  enter  the  mess  hall 
without  having  a  ticket  taken  or  punched,  or  having  his  name  taken, 
but  he  kept  an  account  of  the  number  of  persons  who  entered  the 
door. 

9.  Settlements  were  made  with  the  claimants  from  time  to  time 
during  the  operation  of  the  mess.  These  were  made  on  the  basis  of 
the  number  of  tickets  charged  to  claimant.  Claimant  was  credited 
with  the  amount  of  its  expenditures  for  the  mess  and  was  debited 
with  the  amount  represented  by  the  tickets  turned  over  to  it.  A 
careful  count  of  the  number  of  tickets  was  kept  by  the  Government. 
When  the  packages  were  received  from  the  printer  they  were  opened 
and  the  books  counted  by  the  Government  checkers  before  being 
turned  over  to  the  Foundation  Co.  Payments  made  on  the  periodi- 
cal settlements  were  considered  to  be  in  full  up  to  that  date.  The 
settlements,  however,  were  not  final  in  the  sense  that  the  Foundation 
Co.  retained  the  right  upon  any  subsequent  settlement  to  turn  in  such 
tickets  as  it  had  not  disposed  of  and  to  receive  a  refund  for  them. 

10.  The  mess  continued  in  operation  until  December  31,  1918.  In 
May,  1919,  a  final  settlement  was  entered  into.  Claimant  turned  in 
such  tickets  as  it  had  on  hand,  but  there  were  a  large  number  of 
tickets  which  it  was  unable  to  account  for.  At  the  time  of  this  final 
settlement,  claimant  called  attention  to  the  fact  that  it  was  out  a  con- 
siderable sum  of  money,  but  Mr.  Harry  C,  Allen  in  making  the  final 
audit  for  the  Government  was  unable  to  entertain  such  an  indefinite 
claim,  and  the  account  was  closed. 

11.  Some  months  later,  i.  e.,  in  the  autumn  of  1919,  a  representa- 
tive of  the  Foundation  Co.  came  to  see  Col.  EUicott  in  \VashiQgton, 
where  he  was  then  stationed,  and  discussed  with  him  their  loss  on 
the  commissary.  As  a  result,  Mr.  Allen  was  sent  back  to  make  a 
further  investigation.  That  was  about  November  12,  1919.  He  was 
instructed  to  make  an  audit  of  the  Government  books  for  the  pur- 
pose of  determining  the  number  of  meals  served  at  the  mess.  He 
did  so  from  the  count  of  the  Government  checkers  from  July,  1918, 
until  December  31, 1918,  and  from  the  count  furnished  by  the  check- 
ers of  the  Foundation  Co.  from  March,  1918,  until  July,  1918. 

12.  The  Foundation  Co.  contended  that  it  had  lost  some  $34,000 
on  the  commissary.  It  offered  evidence  that  it  collected  from  pay 
roll  and  cash  sales  $174,000.  The  number  of  meals  charged  to  the 
Foundation  Co.  was  624,627.  That,  at  33J  cents  per  meal  amounted 
to  $208,275.  Mr.  Allen  found  that  the  count  of  the  number  of  meals 
taken  by  the  Government  checkers,  added  to  the  count  furnished 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    108 

bv  claimant  made  prior  to  July,  1918,  by  claimant's  checkers  totaled 
552,385,  which,  at  33^  cents,  amount  to  $184,128.38. 

13.  Between  the  two  methods  of  accounting  there  is  a  difference 
of  $24,147.34.  Claimant  contends  that  it  should  not  be  held  to  ac- 
count for  the  tickets  issued  to  it,  but  should  only  be  required  to  ac- 
count for  the  number  of  meals  served  as  shown  by  the  Government 
check  at  the  door.  On  that  theory,  claimant  would  be  entitled  to 
the  $24,147.34,  which  represents  tickets  issued  to  claimant  and  not 
accounted  for. 

14.  On  November  17, 1918,  Mr.  Allen  made  his  report  to  Col.  Elli- 
cott.  Col.  Ellicott  on  November  21,  1918,  wrote  Col.  Evan  Shelby, 
Chief  of  the  Contracts  Division,  Construction  Division,  attaching 
a  voucher  for  the  $24,147.34,  which  he.  Col.  Ellicott,  proposed  to 
sign.  Col.  Shelby  approved  of  the  system  of  protecting  the  Gov- 
ernment by  taking  an  actual  count  of  the  meals  served.  Shortly 
thereafter  Col.  Ellicott  signed  the  v<5ucher.  The  disbursing  officer 
for  Edgewood  Arsenal,  Maj.  Henry  O.  Gartner,  refused  to  pay  it. 

DECISION. 

1.  The  evidence  showrs  that  before  the  Government  checkers  were 
pat  at  the  doors,  in  the  middle  of  the  summer  of  1918,  a  large  number 
of  free  meals  were  served,  i.  e.,  employees  of  the  claimant  company 
were  permitted  to  eat  meals  without  presenting  tickets  or  having 
their  names  taken.  Under  the  terms  of  the  contract  any  loss  fell 
upon  the  Government.  To  stop  this  practice  Col.  Ellicott  gave  in- 
structions to  have  Government  checkers  placed  at  the  doors.  In  his 
letter  of  November  21, 1919,  to  Col.  Shelby,  Col.  Ellicott  said : 

"  To  protect  the  Government,  we  assigned  men  to  take  up  tickets 
and  count  and  make  record  of  everyone  who  entered  the  dining 
rooms,  thus  insuring  payment  for  every  meal  served.'^ 

2.  We  find  that  the  object  of  the  Government  in  making  the  check 
was  to  put  a  stop  lo  men  getting  free  meals  and  was  not  for  the  pur- 
pose of  accounting.  If  the  check  had  shown  a  larger  number  of 
meals  than  the  number  of  tickets  issued  to  claimant,  it  would  have 
shown  that  there  was  something  wrong ;  that  there  were  more  meals 
for  which  claimant  should  account  than  were  represented  by  the 
number  of  tickets;  but  it  was  not  intended  to  work  the  other  way. 
The  count  at  the  door  was  not  to  be  the  sole  reliance  of  the  Govern- 
ment and  of  the  contractoY*.  It  was  merely  to  be  a  check  on  the 
ticket  system  which  had  been  employed  since  the  beginning  of  the 
commissary  and  which  continued  to  be  employed  up  to  and  through 
the  final  accounting. 

3.  The  issue  before  us  is,  then,  this:  There  are  available  two 
methods  of  reckoning  the  amount  claimant  should  be  charged  with. 
One  of  them  was  put  into  operation  at  the  beginning  of  the  mess  and 
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was  employed  by  the  accounting  officers  throughout  its  operation, 
including  the  final  settlement.  The  other  came  into  operation  dur- 
ing the  middle  of  the  life  of  the  mess  as  a  supplemental  and  collateral 
method,  and  was  intended  to  stop  a  leak  and  to  operate  as  a  check 
on  the  first  method.  To  make  the  count  complete  for  the  first  half 
of  the  mess,  the  figures  of  the  claimant's  checkers  were  adopted. 

4.  It  may  be  admitted  that  claimant  lost  money  and  that  it  was 
charged  with  a  large  number  of  tickets  for  which  it  is  unable  to  ac- 
oount.  It  is  argued  that  in  fairness  claimant  should  not  be  required 
to  account  except  for  meals  which  were  actually  served,  and  that  it 
should  be  given  the  benefit  of  the  count  which  the  Government  made 
for  its  own  purposes.  It  is  urged  that  it  did  not  make  any  difference 
to  the  Government  how  many  tickets  were  printed,  as  only  those  pre- 
sented at  the  dining  rooms  and  used  for  a  meal  represented  any  ex- 
pense to  the  Government.  i 

5.  Even  assuming,  therefore,  that  an  entirely  different  system  of 
accounting  was  employed  throughout  the  life  of  the  contract,  it  is 
urged  that  it  is  unfair  for  the  Government  to  withhold  the  money 
claimed  when  it  knows  from  its  own  records  that  fewer  meals  were 
served  than  it  charged  claimant  with.  To  this  the  reply  is  that  the 
said  count  was  in  part  made  from  claimant's  count,  which  the  testi- 
mony shows  to  be  inaccurate. 

6.  On  the  other  hand,  there  are  several  considerations  to  be  urged 
in  behalf  of  the  Government's  position  in  addition  to  the  funda- 
mental one  that  a  new  system  of  accounting  should  not  be  applied 
after  the  contract  has  been  entirely  performed  and  settlement  made 
on  another  system. 

(1)  In  the  first  place,  what  is  there  to  insure  the  accuracy  of  the 
Government's  count  at  the  door?  It  is  to  be  noted  in  this  connection 
that  for  a  long  period  there  were  no  Government  checkers  at  the  door, 
and  the  check  of  the  Foundation  Co.  was  accepted  for  that  period. 

(2)  In  the  second  place,  a  large  number  of  tickets  may  have  been 
sold  by  the  Foundation  Co.  which  were  not  presented  for  meals. 

Particularly  after  the  armistice  a  large  number  of  men  left  with- 
out calling  for  their  pay.  They,  no  doubt,  also  carried  off  with  them 
unused  meal  tickets.  Claimant's  contract  with  the  Government  pro- 
vided that — 

"All  revenue  from  the  operations  of  the  commissary,  hospital,  or 
other  facilities,  or  from  rebates,  refunds,  etc.,  shall  he  accounted  for 
hy  the  contractor  and  applied  in  reduction  of  the  cost  of  the  work." 

Has  the  Secretary  of  War  any  right  to  give  up  the  Governmenfs 
right  to  have  such  an  accounting  ?  Claimant  did  not  introduce  wit- 
nesses who  actually  handled  the  tickets  and  collected  the  money  for 
them.    Claimant  has  not  only  not  shown  what  became  of  the  tickets 
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but  it  has  failed  to  show  how  many  tickets  were  sold  and  how  much 
was  received  for  them,  or  should  have  been  collected. 

7.  It  is  said  that  the  treasurer  of  the  Foundation  Co.  testified  that 
only  $174,000  was  turned  in  to  the  treasury  of  the  company  as  receipts 
from  meals.  That  does  not  clear  up  the  matter  for  the  reason  that  a 
very  much  larger  amount  may  have  been  collected  by  the  employees 
of  the  company  at  the  mess.  Their  testimony  was  not  oflFered.  It 
was  admitted  by  claimant  that  one  of  its  employees  stole  $3,000  of  the 
mess  money;  and  it  does  not  know  how  much  more  may  have  been 
stolen  by  the  same  employee,  or  other  employees.  It  was  shown  by 
the  evidence  that  the  Foundation  Co.  kept  the  tickets  in  a  careless 
manner.  No  one  knows  how  many  may  have  been  taken  by  employees 
and  others,  and  used  or  sold.  If 'the  claim  of  the  Foundation  Co. 
should  be  allowed  it  would  be  permitted  to  recoup  such  losses  due  to 
its  own  negligence  to  the  extent  which  it  sold  tickets  which  were  not 
used. 

8.  Again  the  evidence  shows  that  a  number  of  employees  of  the 
Foundation  Co.  and  others  received  free  meals  during  the  first  few 
months  of  the  operation  of  the  mess.  The  loss  occasioned  by  the  neg- 
ligence of  claimant  has  been  borne  by  the  Oovemment,  and  there  is 
no  way  in  which  the  amount  can  be  calculated  and  claimant  held 
liable. 

9.  Our  conclusion  is  that  claimant  has  failed  to  establish  his  case 
by  proper  proofs.  It  conducted  its  business  in  such  a  careless  man- 
ner that  it  is  unable  to  present  the  proofs.  In  such  a  situation,-  we  are 
unable  to  grant  relief. 

.   DISPOSITION. 

1.  A  copy  of  this  decision  will  be  transmitted  to  the  Chemical  War- 
fare Section  for  its  information  and  appropriate  action. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  23,  1920. 
Case  No.  2864. 

In  re  CLAIM.  OF  AEBO  ALAEM  CO. 

1.  JTTBISBICTION— SETTLEKEKT  OF  FOEKAL  COKTRACT.—The  Secretary  of 

War  has  no  Jarisdlction  to  settle  a  claim  under  a  formal  contract  termi- 
nated by  performance. 

2.  CLAIU  AND  DECISION. — Claim  presented  under  G.  0.  103  for  $303.72  arising 

from  a  validly   executed   contract   for  the   installation   of  a   fire-alarm 
system.    Held,  no  Jurisdiction. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  is  presented  in  accordance  with  G.  O.  No.  103,  War 
Department,  1918,  and  is  for  $303.72. 

2.  The  Aero  Alarm  Co.  entered  into  a  formally  executed  contract 
with  the  United  States,  said  contract  being  No.  7002,  dated  Decem- 
ber 4,  1919,  the  same  being  executed  on  behalf  of  the  United  States 
by  Col.  C.  G.  Hall,  A.  S.  A. 

3.  The  contract  provides  for  the  complete  installation  of  an  auto- 
matic and  manual  fire-alarm  system  in  Warehouse  No.  2,  Aviation 
General  Supply  Depot,  Little  Rock,  Ark.,  in  accordance  with  cer- 
tain specifications  attached  to  and  forming  a  part  of  the>contract. 

4.  The  contract  was  fully  performed,  and  on  May  11,  1920,  the 
contractor  was  paid  in  full  the  amount  stipulated  in  the  contract. 

5.  The  claimant  alleges  that  the  plans  furnished,  and  upon  which 
claimant  accepted  and  entered  into  contract  No.  7002,  showed  that 
the  buildings  were  constructed  with  wooden  roof,  while,  as  a  matter 
of  fact,  the  building  in  which  the  automatic  fire-alarm  system  was 
to  be  installed  had  a  concrete  roof,  which  thereby  increased  the  cost 
of  the  contract. 

6.  The  claim  was  presented  to  the  Director  of  Air  Service  and  dis- 
allowed.   Thereupon  claimant  appealed  to  this  Board. 

DECISION. 

1.  No  work  having  been  done,  no  expense  made,  or  obligations 
incurred  prior  to  November  12, 1918,  the  claim  can  not  be  considered 
imder  the  act  of  March  2, 1919,  and  therefore  becomes  a  claim  solely 
based  upon  a  formally  executed  contract. 
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2.  If  the  facts  are  as  stated  by  the  claimant,  there  may  be  some 
ground  upon  which  the  Secretary  of  the  Treasury,  under  section  368 
of  the  Compiled  Statutes,  may  make  some  adjustment. 

3.  The  contract  having  been  executed  in  the  manner  prescribed 
by  law,  the  jurisdiction  of  the  Secretary  of  War  to  enter  into  any 
settlement  depends  entirely  upon  his  right  to  make  supplemental  or 
amending  contracts,  but  such  power  rests  wholly  upon  the  existence 
of  the  contract  itself  and  can  not  be  exercised  where  the  contract  has 
been  fully  executed  by  performance  by  the  contractor. 

4.  In  the  instant  case  the  contract  has  been  fully  executed  by  per- 
formance and  has  been  fully  paid  in  accordance  with  the  terma 
thereof. 

5.  For  the  reasons  above  stated,  the  Secretary  of  War  has  no  juris- 
diction to  enter  into  any  supplemental  contract  and  relief  must  there- 
fore be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  aeo- 

on,  and  Mr.  Steever  concurring  for  the  War  Department  Claims 


Board- 


July  27,  1920. 
Case  No.  Sales  BCA-18. 

In  re  CLAIX  OF  GEOEGE  W.  TBOUT. 

1  JtrRISBIcmON. — The  Secretary  of  War  has  no  authority  to  adjust  a  claim 
for  damages  for  breach  hy  the  Government  of  an  informal  contract  not 
coming  within  the  provisions  of  the  act  of  March  8,  1919. 

%,  CLAQC  AND  DECISION. — Claim  presented  under  G.  0.  103  involving  $631.88 
for  adjustment  of  a  dispute  under  an  informal  contract  for  the  sale  of 
escort  wagons  not  within  the  provisions  of  the  act  of  Karoh  2,  1919. 
Held,  no  Jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  G.  O.  103  to  adjust  a  dispute  under  the 
terms  of  a  contract  between  the  claimant,  George  W.  Trout,  and  the 
'Surplus  Property  Division,  Office  of  the  Director  of  Purchase  and 
Storage,  by  the  terms  of  which  the  Government  sold  certain  escort 
wagons.  This  claim  was  received  by  this  Board  from  the  Surplus 
Property  Division,  Office  of  the  Director  of  Purchase  and  Storage, 
for  an  adjustment  of  this  dispute. 

A  hearing  has  not  been  had  upon  this  claim. 

FINDINGS  OP  FACTT. 

1.  Under  date  of  December  9,  1919,  claimant  submitted  a  bid  for 
escort  wagons  as  follows : 

"  I  hereby  submit  a  bid  to  you  of  forty  dollars  ($40.00)  each  for  the 
four  hundred  ninety-seven  '(497),  more  or  less,  surplus  used  escort 
wagons  as  listed  in  letter  of  Colonel  Purcell,  countersigned  by  Charles 
L.  Haeske,  under  date  of  December  2d,  1919.  All  wagons  to  be 
f.  o,  b.  cars  at  points  where  located  and  to  be  complete  and  service- 
able." 

On  the  same  date  the  Surplus  Property  Division,  Washington, 
D.  C,  issued  its  letter  of  acceptance  of  bid  for  surplus  property  in 
part  as  follows : 

Unit  Total 

"  Material  or  article.  Quantity.        Unit.  price.  price. 

"Wagons,  Escort   (Used)   complete  70  each  $40.00        $2  800.00 

"Located  at  Ft.  Sill,  Okla.  To  be  shipped  by  freight.  Formal 
contract  will  (not)  be  required.  F.  o.  b.  cars  where  stored  to  order. 
Make  payment  (cash  or  certified  check)  to  zone  supply  officer,  St. 
Louis,  Mo.,  who  will  issue  delivery  order  on  receipt  thereof." 
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2.  Under  date  of  March  9,  1920,  the  zone  surplus  property  officer, 
St.  Louis,  Mo.,  instructed  the  camp  supply  officer  at  Fort  Sill  to  ship 
12  used  escort  wagons  to  H.  L.  Lowe,  Del  Rio,  Tex.,  by  freight,  and 
forwarded  cashier's  check  on  Florida  National  Bank,  No.  123710,  for 
$iSQ  in  payment  for  same.  He  further  stated  that  these  wagons  were 
a  partial  shipment  of  claimant's  total  purchase  of  70. 

3.  It  appears  that  through  error  the  camp  supply  officer.  Fort  Sill, 
made  the  shipment  to  George  W.  Trout,  Jacksonville,  Fla.,  and  sent 
the  bill  of  lading  to  Mr.  Lowe,  Del  Rio,  Tex.  The  Surplus  Property 
Division,  Washington,  D.  C,  by  letter  dated  April  21,  1920,  advised 
claimant  as  follows: 

"  1.  The  zone  supply  officer,  St.  Louis,  has  reported  that  the  camp 
supply  officer  at  Fort  Sill  shipped  12  escort  wagons  to  Jacksonville 
by  error  instead  of  to  Del  Rio,  Tex.,  and  as  per  telegram  forwardedf 
you  to-day,  as  follows: 

"'Make  settlement  promptly  wagons  shipped  by  error  Jackson- 
rille  at  lowest  cost  to  Government  period.    Advise,  notion  taken.' 

"2.  You  are  requested  to  make  settlement  with  the  railroad  com- 
pany and  stop  the  demurrage  and  other  expenses  by  either  unloading 
the  wagons  in  Jacksonville  and  disposing  of  them  from  that  place  or 
forwarding  the  shipment  to  the  original  destination  without  further 
delay  and  present  your  bill  for  extra  expense  to  the  Government  for 
settlement." 

4.  Claimant,  under  date  of  April  27, 1920,  telegraphed  the  Surplus 
Property  Division,  Washington,  as  follows: 

"Replying  your  letter  twenty-first  it  is  necessary  you  telegraph 
Atlantic  Coastline  to  release  wagons  to  me  upon  payment  of  freight 
and  demurrage  as  shipment  made  order  bill  lading." 

The  Surplus  Property  Division,  by  telegram  dated  April  28,  1920, 
replied  as  follows: 

"Atlantic  Coastline  instructed  by  wire  to  release  wagons  to  you 
bill  of  lading  H.  J.  Lowe  E  592  B." 

5.  Claimant  presented  his  claim  to  the  Surplus  Property  Division 
by  a  letter  dated  May  18,  1920,  as  follows : 

"As  per  request  in  vour  favor  of  April  21, 1  accepted  at  once  the 
two  cars  of  wagons  snipped  here  from  Fort  Sill  by  mistake,  and  I 
am  inclosing  itemized  statement  of  actual  expenses  duly  sworn  before 
a  notary  public.    I  am  also  including  freight  receipts,  car  demurrage 
and  cartage. 

"  We  had  no  use  for  these  wagons  here,  but  accepted  them  simply  to 
save  some  one  the  freight  charges  back.  We  also  telegraphed  St. 
Louis  and  Fort  Sill  of  the  error  long  before  the  cars  arrived,  and  if 
they  had  taken  prompt  action  the  shipment  could  have  been  stopped 
in  transit  or  else  an  arrangement  made  so  we  could  have  accepted 
the  goods  on  their  arrival  without  any  demurrage  charge.  The  cart- 
age is  for  unloading  and  hauling  tlie  wagons  to  a  point  where  we 
could  set  them  up  and  offer  them  for  sale. 

"An  early  settlement  of  this  claim  will  greatly  oblige." 
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The  statements  inclosed  by  claimant  were  for  freight,  $564.44; 
demurrage,  $37.08 ;  and  for  cartage  to  place  of  storage,  $30.30. 

6.  The  contract  entered  into  on  December  9, 1919,  and  any  contract 
arising  out  of  the  letter  from  the  Surplus  Property  Division,  dated 
April  21, 1920,  do  not  come  within  the  provisions  of  the  act  of  March 
2. 1919,  as  they  were  entered  into  subsequent  to  November  12, 1919. 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
fully  complied  with  the  terms  of  its  contract  of  December  9,  1919. 
The  Government  was  obligated  by  the  terms  of  the  contract  to  place 
the  wagons  on  board  cars  consigned,  as  directed  by  claimant,  ta 
H.  L.  Lowe,  Del  Kio,  Tex.,  whereas  in  fact  it  did,  after  loading,  con- 
sign  the  cars  to  claimant  himself,  at  Jacksonville  Fla. 

2.  No  regulations  covering  the  form  of  contracts  for  the  sale  of 
surplus  property  have  been  prescribed  by  the  Quartermaster  General 
pursuant  to  section  6853b,  Compiled  Statutes.  This  contract  is  there- 
fore not  a  contract  within  the  exceptions  to  section  3744,  Revised  Stat- 
utes, but  is  an  informal  contract. 

3.  It  is  the  opinion  of  this  Board  that  the  Secretary  of  War  has. 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  an  informal  contract  not  coming  within  the  provi- 
sions of  the  act  of  March  2,  1919. 

4.  This  Board  is  therefore  without  authority  to  grant  the  relief 
sought  by  claimant.    The  claim  is  accordingly  denied. 

DISPOSITION, 

The  War  Department  Claims  Board,  appeal  section,  transmits  its 
decision  to  the  Surplus  Property  Division,  Office  of  the  Director  of 
Purchase  and  Storage. 

Mr.  McCandless  and  Lieut.  Tabb  concurring  for  the  appeal  sec- 
tion, and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


July  29, 1920. 
Case  No.  2781. 

In  re  CLAIM  OF  SOUTHEBN  OVEBALL  CO. 

1.  BOirirS — BELAY  DUE  TO  FUEL  COHTBOL  AND  FBEIGHT  EMBABGOES.— 
Where  claimant  had  a  Government  contract  containing  a  bonus  provision 
for  deliveries  within  specified  periods  the  claimant  assumed  the  risk  of 
such  contingencies  as  freight  embargoes  and  shutdowns  on  account  of  fuel 
shortage  and  accordingly  is  not  entitled  to  bonus  on  articles  not  delivered 
within  the  required  time.  The  fact  that  the  embargoes  and  shutdowns 
were  caused  by  Government  regulations  makes  no  difference,  since  the 
Ckivemment  as  contractor  is  to  be  distinguished  from  the  Government  as 
sovereign. 

8.  CLAHC  ASD  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  $6,204 
based  upon  a  proxy-signed  contract  for  the  manufacture  of  jumpers  and 
trousers.  Decision  of  Claims  Board,  Office  of  Director  of  Purchase,  dis- 
allowing claim,  affirmed. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FAC3T. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1919.  A  statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $6,204  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimants 
and  the  United  States  on  November  23,  1917,  for  the  manufacture  of 
S0,000  jumpers  and  30,000  pairs  of  trousers.  The  Claims  Board, 
Office  of  Director  of  Purchase,  disallowed  the  claim,  from  which  rul- 
ing claimants  appealed  to  the  War  Department  Board  of  Contract 
Adjustment.  A  hearing  was  conducted  by  this  Board  at  which  claim- 
ants were  present  and  were  also  represented  by  counsel. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows : 
On  November  23,  1917,  the  Southern  Overall  Co.,  a  partnership 
doing  business  at  Baltimore,  Md.,  entered  into  a  proxy-signed 
contract,  No.  190BL,  with  the  United  States,  by  "H.  J.  Hirsch, 
colonel,  Quartermaster  Corps,  United  States  Army,  by  Fred  A. 
Ellison,  major,  Q.  M.  U.  S.  E.,"  for  the  manufacture  of  "  Thirty  thou- 
sand jumpers  at  $1.25  each.  Thirty  thousand  pairs  of  trousers  at 
$1.25  per  pair."  The  manufactured  garments  were  to  be  delivered 
"  at  the  depot  of  the  Quartermaster  Corps,  United  States  Army,  Balti- 
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more,  Md.,"  deliveries  to  be  made,  "  15,000  jumpers  during  each  De- 
cember, 1917,  and  January,  1918,  and  15,000  pairs  trousers  during 
each  December,  1917,  and  January,  1918." 

3.  The  following  stipulation  appears  in  the  contract : 

"Jumpers:  40/38,  35/40,  15/44,  10/46.  Trousers:  40/36,  35/38, 
15/40, 10/42.  The  time  of  delivery  being  an  essential  feature  of  this 
contract,  in  order  to  cover  the  cost  of  increased  production,  and  as 
an  incentive  for  quick  delivery,  it  is  hereby  agreed  that  lor  each 
garment  delivered  in  exact  accordance  with  the  terms  of  delivery 
hereinbefore  specified  the  contractor  shall  receive  a  bonus  of  11  cents 
per  garment,  this  bonus  of  11  cents  per  garment  only  to  be  paid  the 
contractor  for  all  garments  delivered  during  the  month  specified  for 
such  delivery.  This  provision  is  made  so  that  if  any  delinquency 
occurs  the  contractor  shall  not  receive  a  bonus  for  the  quantity  of 
garments  that  he  was  delinquent  under  the  respective  months." 

4.  Only  5,700  garments  were  delivered  under  the  contract  during 
December,  1917,  and  no  deliveries  were  made  during  January,  1918. 

5.  The  contract  has  been  completed  by  full  performance,  the  con- 
tractor paid  in  full  at  the  contract  price  per  garment,  and  the  Gov- 
ernment has  also  paid  the  bonus  on  all  garments  delivered  in  Decem- 
ber, 1917. 

6.  This  claim  is  now  made  for  the  bonus  specified  in  the  contract 
on  all  deliveries,  except  the  deliveries  made  in  December,  1917,  on 
the  theory  that  the  Government  itself  was  responsible  for  the  delay 
which  caused  the  failure  on  the  part  of  claimant  to  make  deliveries 
within  the  s£ipulated  contract  period. 

7.  It  is  the  contention  of  claimants  that  their  failure  to  make  de- 
liveries of  these  goods  within  the  time  specified  in  the  contract  was 
directly  attributable  to  the  following  causes,  to  wit : 

(a)  Claimants  contracted  with  the  Cone  Export  &  Commission 
Co.,  of  Greensboro,  N.  C,  for  the  material  out  of  which  the  garments 
were  to  be  manufactured,  and  shortly  thereafter  the  Government 
placed  a  priority  order  with  this  company  for  100,000  yards  of  the 
same  kind  of  material  as  that  out  of  which  these  goods  were  to  be 
made  and  ordered  the  Cone  Export  &  Commission  Co.  to  proceed 
immediately  with  performance,  which  caused  claimants'  factory  to 
remain  idle  and  a  delay  of  about  30  or  40  days.  It  was  not  shown 
that  the  Government  had  a  notice  of  or  knew  of  claimants'  contract 
with  the  Cone  Export  &  Commission  Co. 

(&)  The  factory  of  claimants  was  closed  down  for  about  two  weeks 
during  December,  1917,  and  January,  1918,  due  to  orders  issued  by 
the  United  States  Fuel  Administration  for  heatless  days. 

(c)  Delay  in  getting  buttons,  due  to  congestion  in  traffic,  the  diffi- 
culty in  transportation  facilities,  such  as  embargo  on  freight  and  the 
severe  winter  weather,  causing  Chesapeake  Bay  to  freeze,  thus  hin- 
dering transportation  by  boat. 
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8.  In  a  letter  from  the  Cone  Export  &  Commission  Co.  to  this 
Board  it  is  stated  that  only  one  order  for  material  was  filled  by  that 
company  for  the  Government  in  December,  1917,  and  January,  1918, 
and  that  was  covered  by  contract  No.  1135,  dated  September  28, 
1917,  and  it  is  stated  that  this  contract  was  not  made  a  priority  order. 

DECISION. 

1.  This  Board  upheld  the  validity  of  a  bonus  clause  similar  to 
the  one  appearing  in  the  contract  in  this  case,  in  the  claim  of  L.  &  E. 
Littauer,  No.  150-C-2368.  Following  that  decision,  the  bonus  clause 
above  quoted,  appearing  in  the  contract  in  the  instant  ca«,  will  be 
sustained.  , 

2.  But  counsel  for  claimants  now  insists  that  the  bonus  clause 
was  really  intended  by  the  parties  to  be  a  penalty;  that  is  to  say, 
the  contract  price  per  garment  was  in  fact  $1.36,  and  that  a  penalty 
of  11  cents  per  garment  was  to  be  imposed  upon  claimant  for  failure 
to  make  deliveries  as  specified  in  the  contract,  and  that  the  contract 
should  be  re-formed  so  as  to  make  it  speak  the  true  intent  of  the 
parties.  We  are  unable  to  agree  with  this  theory  of  the  case.  There 
is  no  evidence  of  fraud,  accident,  or  mistake  in  the  execution  of  the 
contract  on  the  part  of  any  of  the  parties.  It  is  noted  that  in  a 
letter  from  Capt.  W.  W.  Wheeler,  the  negotiating  officer,  to  Maj. 
George  H.  Savage,  which  he  subsequently  verified  by  affidavit,  it  is 
stated  that  he  (Wheeler)  "  intended  that  the  actual  price  for  gar- 
ments delivered  on  time  should  be  $1.36,  but  that  if  they  failed  to 
meet  these  deliveries,  then  they  were  to  be  penalized  by  only  getting 
$1.25."  Capt.  Wheeler  testified  to  the  same  effect  in  the  claim  of 
Littauer  above  referred  to.  The  effect  of  this  statement  by  Capt. 
Wheeler  is  to  alter,  vary,  or  modify  by  parol  a  previously  executed 
contract.  The  proposition,  boiled  down,  is  just  this:  May  a  party 
reduce  an  agreement  to  writing  and  sign  it  and  then  afterwards  be 
permitted  to  say  that  he  intended  doing  something  else?  No  mat- 
ter what  the  previous  discussions  and  negotiations  were  between  the 
parties,  these  were  all  merged  into  the  subsequent  written  contract. 

In  the  case  of  Brawley  v.  United  States^  96  U.  S.,  173,  Mr.  Justice 
Bradley,  in  the  opinion  of  the  court,  said : 

"The  written  contract  merged  all  previous  negotiations,  and  is 
presumed,  in  law,  to  express  the  final  understanding  of  the  parties. 
H  the  contract  did  not  express  the  true  agreement,  it  was  the  claim- 
ant's folly  to  have  signed  it.  The  court  can  not  be  governed  by  any 
such  outside  considerations.  Previous  and  contemporary  transac- 
tions and  facts  may  be  very  properly  taken  into  consideration  to 
ascertain  the  subject  matter  of  a  contract  and  the  sense  in  which 
the  parties  may  have  used  particular  terms,  but  not  to  alter  or  modify 
the  plain  language  which  they  have  used." 
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In  Setts  V.  Brewers^  Refrigerating  Co.^  141  U.  S.,  517,  Mr.  Chief 
Justice  Field,  speaking  for  the  court,  said : 

"Undoubtedly  the  existence  of  a  separate  oral  agreement  as  to 
any  matter  on  which  a  written  contract  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  may  be  proven  by  parol,  if  under  the 
circumstances  of  the  particular  case  it  may  properly  be  inferred 
that  the  parties  did  not  intend  the  written  paper  to  be  a  complete 
and  final  statement  of  the  whole  of  the  transaction  between  them. 
But  such  an  a^eement  must  not  only  be  collateral  but  must  relate 
to  a  subject  distinct  from  that  to  which  the  written  contract  ap- 
plies ;  that  is,  it  must  not  be  so  closely  connected  with  the  principal 
transaction  as  to  form  part  and  parcel  of  it.  And  when  the  writing 
itself  upon  its  face  is  couched  in  such  terms  as  import  a  complete 
l£gal  obligation  without  any  uncertainty  as  to  the  object  or  extent 
oi  the  agreement,  it  is  conclusively  presumed  that  the  whole  engage- 
ment of  the  parties  and  the  extent  and  manner  of  their  undertakings 
were  reduced  to  writing." 

In  the  case  of  United  States  v.  Bethlehem  Steel  Co.^  205  U.  S.,  105, 
109,  the  proposition  is  stated. by  the  court  in  this  language: 

"  The  question  always  is,  What  did  the  parties  intend  hy  the  lan- 
guage used?  When  such  intention  is  ascertained,  it  is  ordinarily 
the  duty  of  the  court  to  carry  it  out."     [Italics  supplied.] ' 

Furthermore,  the  very  wholesome  doctrine  is  announced  by  the 
Comptroller  of  the  Treasury  that  evidence  by  officers  of  the  Govern- 
ment against  its  owir  interest,  which  is  inconsistent  with  the  terms 
of  written  contracts  made  by  them,  is  inadmissible  for  the  purpose 
of  showing  tliat  a  different  contract  was  made.  (11  Comp.  Dec, 
116-117.)  As  the  intention  of  the  parties  is  clear  from  the  language 
used,  it  is  the  opinion  of  this  Board  that  the  contract  should  not  be 
re-formed  so  as  to  make  the  bonus  clause  quoted  read  as  a  penalty 
imposed  for  failure  to  deliver  the  garments  within  the  time  stipu- 
lated in  the  contract. 

3.  It  is  next  contended  by  counsel  for  claimants  that  the  Govern- 
ment itself  was  responsible  for  the  delays  in  deliveries,  due  mainly 
to  placing  a  priority  order  for  material  with  claimants'  source  of  sup- 
ply, the  Cone  Export  &  Commission  Co.,  and  to  the  orders  of  the 
Fuel  Administration  for  heatless  days.  It  may  here  be  noted  that 
the  Cone  Export  &  Commission  Co.  has  by  letter  informed  this  Board 
that  no  priority  order  for  material  was  placed  with  it  by  the  Gov- 
ernment during  the  period  covered  by  claimants'  contract  \  in  fact,  no 
order  at  all  was  placed  with  it  by  the  Government  during  that  period, 
although  it  did  deliver  like  material  as  that  specified  in  the  contract 
to  the  Government  in  December,  1917,  under  contract  of  September 
28,  1917,  and  that  was  not  a  priority  order.  The  contractor,  accord- 
ing to  the  evidence,  relied  upon  this  bonus  as  one  of  the  inducements 
to  enter  into  the  contract.    It  is  equally  fair  to  assume  that  the  United 
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States  relied  upon  this  promise  of  quick  delivery  as  the  inducement 
for  offering  a  bonus,  and  that  it  was  the  clear  and  distinct  under- 
standing of  the  parties  that  the  bonus  should  be  paid  only  in  case  de- 
liveries should  be  made  before  February  1,  1918.  Indeed,  the  con- 
tract expressly  provides  that  ^  this  provision  is  made  so  that  if  any 
Jelinquency  occurs,  the  contractor  shall  not  receive  a  bonus  for  the 
quantity  of  garments  that  he  was  delinquent  under  the  respective 
months."  The  contract  unconditionally  called  for  deliveries.  "At 
the  depot  of  the  Quartermaster  Corps,  United  States  Army,  Balti- 
more, Md.,"  in  December,  1917,  and  January,  1918,  and  the  contractor 
took  the  risk  of  encountering  unforeseen  contingencies  which  might 
render  delivery  during  those  months  impossible,  or  at  least  difficult 
and  costly.  The  United  States  was  engaged  in  war,  and  claimants 
knew  it,  and  it  must  be  borne  in  mind  that  the  United  States  in  its 
governmental  capacity  is  entirely  separate  and  distinct  from  the 
United  States  as  a  business  man.  In  discussing  this  question,  Mr. 
Justice  Nott  said: 

"A  contract  between  the  Government  and  a  private  party  can  not  be 
specially  affected  by  the  enactment  of  a  general  law.  The  statute 
bears  upon  it  as  it  bears  upon  all  similar  contracts  between  citizens, 
and  affects  it  in  no  other  way.  In  form,  the  claimant  brings  this 
action  against  the  United  States  for  imposing  new  conditions  upon 
his  contract ;  in  fact,  he  brings  it  for  exercising  their  sovereign  right 
of  enacting  laws.  But  the  Government  entering  into  a  contract, 
stands  not  m  the  attitude  of  the  Government  exercising  its  sovereign 
power  of  providing  laws  for  the  welfare  of  the  State.  The  United 
States  as  a  contractor  are  not  responsible  for  the  United  States  as  a 
law  giver.  Were  this  action  brought  against  a  private  citizen,  against 
a  body  corporate,  against  a  foreign  Government,  it  could  not  possibly 
be  sustained.  In  this  court  the  United  States  can  be  held  to  no 
greater  liability  than  other  contractors  in  other  courts."  {Deming^a 
case,  1  Ct.  CI.,  191.) 

Mr.  Chief  Justice  Peelle,  of  the  Court  of  Claims,  in  an  exhaustive 
and  well-considered  opinion,  announced  the  general  rule  to  be  that 
where  a  contract  provides  for  the  doing  of  a  piece  of  work  within  a 
given  number  of  days  to  obtain  a  higher  price,  it  must  be  done 
within  that  time  in  order  to  get  the  higher  price.  {John  MUnes  Co.  v. 
United  States,  45  Ct.  CI.,  314.) 

One  of  the  questions  involved  in  the  Littauer  case,  supra,  was  the 
extension  of  time  for  performance  on  account  of  delay  caused  by  the 
order  of  the  Fuel  Administration  for  heatless  days.  This  Board 
held  that  claimants  were  not  entitled  to  the  extension,  which  action 
was,  on  appeal,  affirmed  by  the  Secretary  of  War  on  June  3,  1920. 

4.  It  follows,  in  view  of  the  foregoing,  that  claimants  are  not  en- 
titled to  any  bonus  on  deliveries  made  on  or  after  February  1,  1918, 
and  accordingly  relief  will  be  denied. 
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DISPOSITION. 

The  usual  order  denying  relief  will  be  issued. 

Mr.  McCandless  and  Mr.  Marcum  concurring  for  the  appeal 
tion,  and  Col.  J.  A.  Hull  concurring  for  the  War  Department  Cl&ims 
Board. 


JuLT  29,  1920, 
Case  No.  Sales  BCA-19. 

In  re  CLAIX  07  SEHE  BROS.  A  CO. 

1.  BBEACH  07  IN70EXAL  COHTBACT— JTTEISDICTION.— The  Secretary  of  War 
has  no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach  by 
the  Government  of  an  Informal  contract  not  coming  within  the  provisions 
of  the  act  of  March  8,  1919. 

8.  GLAHC  AVB  BECISION. — This  claim  for  $8,400  is  presented  under  0.  0.  108. 
Held,  the  Secretary  of  War  has  no  Jurisdiction. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  G.  O.  103  to  adjust  a  dispute  under  the 
terms  of  a  contract  between  the  claimant,  Sere  Bros.  &  Co.,  and  the 
Material  Disposal  and  Salvage  Division,  Office  of  the  Director  of 
Air  Service,  by  the  terms  of  which  the  Government  sold  certain  car- 
lining  paper. 

A  hearing  has  been  had  upon  this  claim. 

FINDINGS  OF  FACT. 

1*  Under  date  of  April  29,  1920,  as  a  result  of  oral  negotiations, 
claimant's  representative,  Miss  Agnes  M.  Eeeve,  submitted  in  writ- 
ing the  following  bid  to  the  Material  Disposal  and  Salvage  Division 
of  the  Air  Service,  Washington,  D.  C. : 

"  Kindly  record  bid  for  Sere  Brothers,  Franklin,  Ohio,  for  the  total 
amount  of  item  5,  Bulletin  Sheet  5176,  145,817  lbs.  car-lining  paper, 
52"  wide,  f.  o.  b.  Buffalo,  at  3f 0  per  pound. 
"  Respectfully  submitted. 

"'Agnes  M.  Reeve, 
"Sere  Brothers, 
"  Per  A.  M.  Keeve." 

2.  Upon  the  same  date  the  Material  Disposal  and  Salvage  Division 
accepted  the  bid  by  letter  to  Sere  Bros.,  Franklin,  Ohio,  as  follows: 

"  1.  This  is  to  advise  that  this  office  has  released  sale  No.  3448  to 
you,  covering  145,817  pounds  wrapping  Kraft  52"  car-lining  paper. 
Bulletin  Sheet  5176,  all  item  5,  at  3|^  per  pound;  total,  $4,921.32. 

"2.  This  office  is  in  receipt  of  check  No.  6,  in  the  amount  of  $492.13, 
covering  approximately  10%  of  the  total  amount  of  sale.  It  is 
requested  that  you  immediately  forward  90%,  together  with  ship- 
ping instructions,  in  order  that  sale  may  be  expedited." 

3.  The  Buffalo  district  office  of  the  Material  Disposal  and  Salvage 
Division  was  notified  on  April  29  of  the  acceptance  of  this  bid.    By 
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first  indorsement  dated  May  1,  1920,  the  district  board  replied  that, 
due  to  duplication  in  the  inventory,  the  amount  of  this  material  re- 
ported as  on  hand  was  in  excess  of  the  actual  amount  and  that  the 
actual  amount  on  hand  at  the  time  of  inventory  had  been  delivered 
under  a  previous  sale. 

4.  On  May  5,  1920,  claimant's  representative,  Miss  Reeve,  was 
verbally  notified  by  Capt.  Shotwell,  of  the  Washington  olKce,  that 
the  paper  could  not  be  delivered  because  of  a  prior  sale,  which  in- 
formation Miss  Reeve  immediately  communicated  by  telegram  to 
claimant  at  its  office  in  Franklin,  Ohio.  On  the  same  date  this  in- 
formation was  also  communicated  by  letter  from  the  Washington 
office  to  claimant  at  Franklin,  Ohio. 

5.  Claimant  alleges  that  prior  to  notification,  that  the  material 
could  not  be  delivered,  it  had  sold  the  entire  quantity  to  the  Whita- 
ker  Paper  Co.,  Cincinnati,  Ohio,  at  a  profit  of  $2,400.  The  evidence 
is  clear  that  claimant  at  Franklin,  Ohio,  knew  on  May  5  that  the 
material  could  not  be  delivered.  From  the  evidence  at  hand  it  would 
appear  that  the  sale  to  the  Whitaker  Paper  Co.  was  made  on  May 
6.  The  Whitaker  Paper  Co.,  in  its  letter  of  May  6,  claimant's  ex- 
hibit No.  3,  states : 

"  Confirming  L.  D.  T.  talk  of  this  afternoon,  it  is  understood  that 
you  have  sold  us  70  ton  of  chip  board.     *     *     ♦  " 

If  this  question  should  at  any  time  become  material,  it  is  sug- 
gested that  claimant  be  offered  the  opportunity  of  submitting  fur- 
ther testimony  as  to  the  date  of  the  sale  to  the  Whitaker  Paper  Co. 

6.  There  is  no  supply  of  this  material  in  the  Air  Service  available 
for  delivery  to  claimant  under  this  sale. 

7.  Under  date  of  May  6,  1920,  claimant  mailed  to  the  Director  of 
Air  Service  its  certified  check  for  $4,429.19,  the  90  per  cent  balance 
due  on  the  sale.  On  May  11,  1920,  the  Director  of  Air  Service  re- 
turned this  check,  stating  that  the  sale  had  been  officially  canceled. 
Under  date  of  May  29,  1920,  claimant  acknowledged  the  return  of 
this  check. 

8.  Claimant  seeks  to  recover  $2,400,  the  amount  of  its  losses  upon 
its  sale  to  the  Whitaker  Paper  Co.  through  failure  of  the  Govern- 
ment to  make  delivery. 

DEOISIOK. 

1.  It  is  the  opinion  of  this  Board  that  the  Government  has  not 
complied  with  the  terms  of  its  contract  but  has  failed  to  deliver  the 
145,817  pounds  of  car  lining  paper  in  accordance  with  the  offer  of 
claimant  and  the  acceptance  by  the  Material  Disposal  and  Salvage 
Division,  office  of  the  Director  of  Air  Service,  dated  April  29,  1920. 
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2.  No  regulations  covering  the  form  of  contract  for  the  sale  of 
sarplus  property  have  been  prescribed  by  the  Director  of  Air  Service, 
pursuant  to  section  6853a,  Compiled  Statutes.  This  contract  is  there- 
fore not  a  contract  within  the  exceptions  to  section  3744,  Bevised 
Statutes,  but  is  an  informal  contract. 

3.  The  Board  is  of  the  opinion  that  the  function  of  the  Secretary 
of  War  extends  only  to  the  delivery  of  the  subject  matter  of  thiil 
contract.  The  delivery  of  other  material  in  lieu  of  that  stipulated 
in  the  contract  amounts  to  an  adjustment  of  a  claim  for  damages 
based  upon  the  breach  of  contract  by  the  Government  in  failing  to 
make  delivery  in  accordance  with  the  terms  of  the  contract. 

4.  It  is  the  opinion  of  the  Board  that  the  Secretary  of  War  has 
no  authority  to  adjust  a  claim  for  damages  based  upon  a  breach 
by  the  Government  of  an  informal  contract  not  coming  within  the 
provisions  of  the  act  of  March  2,  1919.  Such  an  adjustment  pertains 
to  the  powers  of  the  Treasury  or  of  a  court  having  appropriate 
jurisdiction* 

5.  This  Board  is  therefore  without  authority  to  grant  the  relief 
sought  by  claimant. 

Mr.  McCandless  and  Lieut.  Tabb  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board.  ' 
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July  29,  1920. 
Case  No.  2887. 

In  re  CLAIM  OF  BELFAST  IKVESTXEirr  CO. 

1.  LEASE— WANT  OF  AUTHORITY. — Since  no  contracting  officer  la  authorized 

to  make  a  lease  running  beyond  the  fiscal  year,  there  can  be  no  recovery 
of  rental  by  claimant  (lessor)  beyond  the  fiscal  year  where  the  Oovern- 
ment  did  not  occupy  the  premises  after  that  time,  even  though  the  lease 
purported  to  run  for  two  years.  Nor  is  claimant  under  such  circum- 
stances entitled  to  relief  under  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — This  claim  under  the  act  of  March  2,  1919,  based 

upon  a  formal  lease  and  also  upon  a  prior  informal  agreement  for  pay- 
ment of  rental  by  the  Oovemment,  was  referred  to  the  appeal  section 
through  error,  the  decisions  of  the  Board  of  Appraisers  and  Judge  Advo- 
cate Oeneral  having  been  approved  by  the  Secretary  of  War.  Under  these 
decisions  claimant  was  denied  relief.    For  the  facts,  see  below. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

DECISION. 

1.  By  memorandum  dated  July  10,  1920,  the  War  Department 
Claims  Board  forwarded  the  record  in  this  case  to  the  appeal  sec- 
tion. This  is  in  the  nature  of  an  appeal  from  the  decision  of  the 
Board  of  Appraisers  (appraisal  section).  The  matter  was  presented 
to  the  standing  committee  of  the  War  Department  Claims  Board, 
which,  after  careful  consideration,  but  without  passing  on  the  merits 
of  the  case,  recommended  that  claimant  be  allowed  an  appeal  to  the 
appeal  section. 

2.  The  claim  was  originally  presented  to  the  War  Department 
Board  of  Appraisers  and  was  based  on  a  formal  lease,  but  the  Board 
held  that  in  so  far  as  the  lease  purported  to  bind  the  Government 
beyond  the  fiscal  year  it  was  void.  The  Board  further  decided  that 
inasmuch  as  the  informal  agreement  alleged  to  have  been  made  by 
the  parties  had  been  merged  into  the  written  contract  of  December 
1,  1917,  no  award  could  be  made  claimant  under  the  provisions  of 
the  act  of  March  2, 1919. 

8.  On  or  about  October  1, 1917,  Col.  Edward  E.  Dravo,  representing 
the  Government,  and  Mr.  Walter  S.  Dickey,  representing  the  Belfast 
Investment  Co.,  entered  into  negotiations  looking  to  the  construction 
and  lease  to  the  United  States  of  a  building  for  the  storage  of  hay 
in  Kansas  City,  Mo.  It  was  informally  agreed  that  the  claimant 
would  construct  a  building  according  to  certain  specifications  and 
that  the  Government  would  pay  as  rent  therefor  the  sum  of  $6,000 
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per  month  from  the  time  it  began  to  occupy  the  building  to  the  end 
of  that  fiscal  year,  June  30,  1918,  and  $2,500  per  month  thereafter 
for  the  duration  of  the  war.  On  December  1, 1917,  the  terms  of  the 
agreement  were  embodied  in  a  written  lease,  which  was  executed  by 
both  parties  in  conformity  with  law. 

4.  Under  the  terms  of  this  lease,  the  Government  began  its  occu- 
pancy of  the  building  December,  1917,  and  paid  the  agreed  rental  of 
$5,000  per  month  until  June  30, 1918.  On  June  7, 1918,  the  Govern- 
ment gave  notice  that  the  lease  would  be  terminated  on  June  80, 
1918.  The  Government  did  not  occupy  the  premises  after  June  80, 
1918,  and  declined  to  pay  rent  thereafter. 

5.  During  the  continuance  of  the  lease  a  contract  was  entered  into 
between  the  Government  and  Raymond  P.  Lipe  &  Co.  for  the  in- 
stallation of  machinery  for  the  rebaling  and  compression  of  hay. 
That  company  installed  machinery  for  the  purpose.  The  contract 
with  the  Lipe  Co.  was  terminated  the  same  time  as  the  lease,  but  the 
company  failed  to  remove  its  machinery  from  the  premises. 

6.  Claimant  was  dissatisfied  with  the  conclusions  of  the  Board  of 
Appraisers  and  appealed  to  the  Secretary  of  War.  On  April  1, 1920, 
the  Assistant  Judge  Advocate  General,  Gen.  Kreger,  rendered  an 
opinion  to  the  Secretary  of  War.  In  that  opinion  he  held  the  de- 
cision  of  the  Board  of  Appraisers  was  correct.  It  was  held,  first, 
that  there  could  be  no  valid  claim  under  the  lease,  as  it  was  beyond 
the  power  of  the  contracting  officer  to  make  a  lease  binding  on  the 
War  Department  running  beyond  the  fiscal  year.  Second,  it  was 
held  that  the  claimant  could  not  revert  back  to  the  informal  agree- 
ment and  base  its  claim  on  the  act  of  March  2,  1919,  as  the  oral 
agreement  was  merged  into  the  writing  of  December  1, 1917.  It  was 
further  held,  aflirming  a  view  expressed  by  the  Judge  Advocate  Gen- 
eral in  an  opinion  rendered  March  22,  1919,  that  whatever  claim  the 
Belfast  Investment  Co.  may  have  for  the  occupancy  of  the  building 
after  June  30, 1918,  because  of  the  machinery  being  left  there  by  the 
Lipe  Co.  should  be  asserted  against  the  latter  company. 

7.  On  April  13,  1920,  the  Secretary  of  War  approved  the  opinion 
of  the  Judge  Advocate  General.  The  standing  committee  of  the 
War  Department  Claims  Board  evidently  overlooked  this  fact.  The 
appeal  section  is,  of  course,  bound  by  such  decision. 

DISFOSinOK. 

1.  This  claim  and  record,  together  with  a  copy  of  this  opinion,  will 
be  transmitted  to  the  recorder  for  the  War  Department  Claims 
Board. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  sectiolfi 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 
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July  29, 1920. 
Case  No.  2832. 

» 

In  re  CLAIM  OF  BALTIMORE  &  OHIO  RAILROAD  CO.  AND  BALTIMORE    A 

OHIO  FEDERAL  ADMINISTRATION. 

2.  PROPERTY  OFFERED  AS  BARRACKS. — Where  claimant  offered  the  use  of  a 
shed  and  spent  a  considerable  sum  in  altering  and  maintaining  it  for  use 
as  a  barracks  for  troops  that  were  guarding  both  Government  property 
and  claimant's  property  without  any  mention  of  cost  or  compensation 
no  agreement  is  to  be  implied  within  the  meaning  of  the  act  of  March  2, 
1919,  obligating  the  Government  to  reimburse  such  cost. 

2  CLAIM  AND  DECISION. — ^Appeal  from  decision  of  the  Transportation  Claims 
Board  denying  relief  on  a  claim  under  the  act  of  March  2,  1919 ,  for 
f  87,1 17.25,  based  upon  an  implied  agreement  in  relation  to  temporary  bar- 
racks provided  by  claimant  at  Locust  Point,  Md.    Decision  affirmed. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

This  is  a  Class  B  claim  filled  under  Purchase,  Storage,  and  Traffic 
Supply  Circular  No.  17, 1919,  for  the  sum  of  $27,117.25  on  an  alleged 
agreement  growing  out  of  the  following  facts : 

Claimant  filed  its  claim  before  the  Transportation  Service  Claims 
Board,  and  after  a  full  hearing,  on  May  18,  1920,  claimant's  claim 
was  denied,  whereupon  claimant  appealed  to  this  Board,  and  in  its 
appeal  states  specifically  that  it  does  not  desire  any  further  hearing 
but  submits  its  appeal  upon  the  briefs  filed  and  the  record  as  it  stands. 

The  case  therefore  is  decided  by  the  appeal  section,  War  Depart- 
ment Claims  Board,  without  additional  hearing. 

FINDINGS  OF  FACT. 

1.  In  October,  1917,  claimant  was  the  owner  of  some  nine  piers  and 
other  property,  including  railroad  yards  at  Locust  Point,  Md.,  and 
during  the  month  of  October,  and  prior  to  the  30th  thereof,  the  War 
Department  leased  pier  No.  6  from  claimant,  and  thereafter  both  the 
War  and  Navy  Departments  leased  other  piers  and  property  at  Lo- 
cust Point. 

2.  On  October  30, 1917,  a  fire,  which  is  believed  to  be  of  incendiary 
origin,  completely  destroyed  one  of  claimant's  piers  and  partially 
destroyed  another,  neither  of  them,  however,  being  pier  No.  6  at  that 
time  under  lease  by  the  War  Department. 
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3.  On  that  date  there  was  no  military  guard  over  pier  No.  6  or  any 
of  the  other  property,  either  that  under  lease  or  that  belonging  to 
claimant  company. 

4.  On  October  31,  1917,  Lieut.  Col.  Amos  W.  Kimball,  Quarter- 
master Corps,  United  States  Army,  reported  the  fire  to  his  supe- 
rior ofScers  and  requested  that  troops  be  sent  immeditely  to  guard 
the  pier  and  property  under  lease  by  the  Government.  It  also 
appears  from  tide  record  that  on  or  about  the  same  time  Mr.  Daniel 
Willard,  president  of  claimant  company,  took  up  with  the  Secretary 
of  War  the  matter  of  obtaining  military  guard  for  the  piers  and 
property  of  the  claimant  company  at  Locust  Point,  Md. 

5.  The  record  also  discloses  that  after  reporting  the  matter  to  his 
superior  officers  in  Washington,  Lieut.  Col.  Kimball  called  upon  Mr. 
A.  W.  Thompson,  the  acting  president  of  the  Baltimore  &  Ohio  Rail- 
road, and  told  him  that  he  had  requested  that  soldiers  be  sent  to 
Locust  Point  to  establish  a  military  guard,  and  at  that  time  Mr. 
Thompson  voluntarily  offered  the  use  of  a  wrecking  train  then  in 
the  yards  of  the  claimant  company  at  Locust  Point  as  quarters  for 
the  troops  which  Lieut.  Col.  Kimball  had  requested  to  be  sent. 

6.  On  or  about  November  3  or  4,  1917,  two  companies  of  Coast 
Artillery  were  sent  to  Locust  Point  and  were  quartered  in  said  wreck- 
ing train.  These  troops  on  their  arrival,  however,  brought  tentage 
with  them.  After  the  troops  had  been  occupying  this  wrecking  train 
some  few  days  it  became  necessary  for  the  claimant  company  to  use 
this  train,  and  the  troops  therefore  pitched  tents  and  went  mto 
quarters  in  their  tents. 

7.  The  winter  of  1917  was  particularly  cold  and  severe,  and  while 
Lieut.  Col.  Kimball  endeavored  to  make  the  troops  as  comfortable 
as  possible  in  tents  they  nevertheless  were  suffering  more  or  less,  and 
it  was  finally  suggested  that  a  transfer  shed  owned  by  the  claimant 
company  be  remodeled  and  closed  in  for  use  as  temporary  quarters 
for  these  troops.  This  suggestion  came  originally,  according  to  the 
record,  from  Mr.  William  T.  Moore,  agent  of  claimant  company  at 
Locust  Point.  The  suggestion  met  with  the  approval  of  Lieut.  Col. 
Kimball  and  the  officers  in  command  of  the  troops,  and  claimant 
company  remodeled  the  transfer  shed  and  the  same  was  occupied  by 
the  troops  while  barracks  were  being  constructed  by  the  United  States 
Government.  These  barracks  were  not  completed,  however,  on 
i^ovember  12, 1918. 

DECISION. 

1.  There  is  no  contention  on  the  part  of  the  claimant  company  that 

at  any  time  any  officer  or  agent  acting  on  behalf  of  the  Secretary  of 

War  ever  entered  into  any  express  agreement  to  pay  for  the  altera- 
tions in  the  transfer  shed  made  by  claimant  company  for  the  occupa- 
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tion  of  these  troops  doing  guard  duty.  Belief  therefore  must  be 
granted,  if  at  all,  upon  the  theory  of  an  implied  agreement  whereby 
the  Government  would  be  obligated  to  pay  for  these  alterations. 

2.  The  troops  that  were  doing  guard  duty  at  Locust  Point  were 
two  companies  of  Coast  Artillery,  originally  of  the  Maryland  Na- 
tional Guard,  and  whose  local  residences  were  in  and  about  the  city  of 
Baltimore.  The  families  and  friends  of  these  men  were  making  a 
great  deal  of  complaint  about  the  men  having  to  live  in  tents  during 
a  particularly  hard  and  severe  winter,  and  a  great  deal  of  pressure 
was  brought  to  bear  not  only  upon  the  officers  in  command  of  the 
troops,  but  upon  the  officers  of  the  claimant  company,  whose  home 
office  is  in  Baltimore,  Md.  As  a  result,  the  claimant  company  volun- 
tarily agreed  to  and  did  prepare  these  temporary  barracks  to  make 
the  men  who  were  doing  guard  duty  over  the  Government  property, 
as  well  as  the  yards,  piers,  and  other  property  of  claimant,  as  com- 
fortable as  possible.  There  was  no  question  at  that  time  of  the  pay- 
ment for  the  alterations  in  this  transfer  shed,  and  the  claimant  com- 
pany was  evidently  endeavoring  to  make  the  work  of  these  troops 
as  pleasant  and  agreeable  as  such  duties  could  possibly  be  made. 

8.  The  evidence  discloses  that  this  guard  duty  over  the  property 
of  the  claimant  company  was  being  done  at  the  special  instance  and 
request  of  claimant  company's  president,  Daniel  Willard,  made  to 
the  Secretary  of  War  immediately  after  the  fire  of  October  30,  1917, 
and  the  services  that  were  i^ndered  to  the  claimant  were  of  great 
value,  and  the  claimant  company  properly  made  the  troops  as  com- 
fortable as  they  possibly  could. 

4.  This  shed  was  remodeled  voluntarily  by  the  claimant  company 
and  given  over  to  the  use  of  these  troops  without  any  suggestion  of 
payment  upon  the  part  of  the  Government  or  anyone  else,  and  this 
Board  is  therefore  of  the  opinion  that  no  agreement,  express  or  im- 
plied, under  the  act  of  March  2,  1919,  was  entered  into  between  the 
Government  and  claimant  company,  and  the  opinion  of  the  Trans- 
portation Service  Claims  Board  should  be  affirmed  and  relief  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Maj.  Farr  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  29, 1920. 
Cases  Nos.  2768,  2829,  28S0,  28S8,  and  2854. 

In  re  CLAIXB  07  W.  O.  XIT&RAY,  BALPH  DAVIS,  I.  H.  BBIBQES,  W.  B. 

BLEDSOE,  AND  X.  B.  EBEELABD. 
1.  JUBI8DICTI0N. — The  Secretary  of  War  has  no  Jurisdiction  of  a  claim  under 

the  act  of  ICarch  S,  1919,  presented  after  the  expiration  of  the  period 

preierlbed  in  that  act  for  the  Uling  of  such  claims. 
1  CLAIX  AHB  DBCISIOB. — ^These  claims  for  Tarylnir  amounts  are  for  loss 

suffered  by  claimants  due  to  alleircd  Improper  gradinir  of  their  wool. 

Held,  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  five  claims  arise  under  the  act  of  March  2,  1919.  Each 
claimant  has  filed  a  separate  statement  of  claim,  Form  B,  under  the 
provisions  of  Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic 
Division,  dated  March  26, 1919,  by  reason  of  an  agreement  alleged  to 
have  been  made  between  claimant  and  the  United  States. 

2.  Claimants  are  woolgrowers.  They  allege  that  in  1918  they 
delivered  to  wool  dealers  operating  in  the  State  of  Texas  various 
quantities  of  wool  which  was  to  be  graded  and  paid  for  in  accord- 
ance with  the  terms  of  the  Government  regulations  for  handling  the 
wool  clip  of  1918,  as  fixed  by  the  Wool  Division,  War  Industries 
Board,  May  21,  1918,  which  regulations  provide  that  "the  grower 
shall  receive  fair  prices  for  his  wool  based  on  the  Atlantic  seaboard 
price  as  established  on  July  30,  1917,  less  the  profit  to  the  dealer 
•  *  *  and  less  freight  to  seaboard,  moisture,  shrinkage,  and  in- 
terest." 

3.  Claimants  failed  to  receive  the  amounts  they  contend  are  due 
them  under  the  Government  regulations  fixing  wool  prices.  It  is 
alleged  that  the  wool  in  each  instance  was  improperly  graded,  thereby 
depriving  each  claimant  of  the  full  value  of  his  wool.  Payments 
have  been  made  in  accordance  with  the  grading,  and  claimants  are 
asking  for  further  sums  as  follows : 

W.  G.  Murray,  $2,929.22. 
Ralph  Davis,  $66. 
I.  N.  Bridges,  $87.44. 
W.  E.  Bledsoe,  $3,849.76. 
M.  B.  Freeland,  $371.32. 
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4.  Each  claimant  has  filed  an  affidavit  in  which  it  is  shown  that  the 
claim  was  not  presented  to  any  department,  official,  or  agent  of  the 
Government  prior  to  June  30,  1919.  These  affidavits  state  that  the 
claims  were  first  presented  to  the  Government  in  April,  May,  or 
June,  1920. 

DECISION. 

1.  It  is  not  necessary  for  this  Board  to  decide  the  question  arising 
from  the  alleged  improper  grading  of  the  wool  or  the  failure  of  the 
Government  or  claimants'  consignees  to  pay  claimants  the  amounts 
alleged  to  be  due,  in  view  of  the  fact  that  these  claims  were  not  pre- 
sented to  the  Government  within  the  presentation  period  fixed  by 
law. 

2.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12,  1918.  This  law  was  enacted  in 
order  to  enable  the  War  Department  to  adjust  agreements  which  had 
not  been  reduced  to  writing  in  accordance  with  existing  statutes. 
The  Secretary  of  War  had  no  authority  to  adjust  such  agreements 
until  the  act  of  March  2, 1919,  became  a  law.  In  granting  the  Secre- 
tary of  War  this  special  authority  to  adjust  informal  agreements, 
Congress  thought  it  best  to  have  a  time  limit  on  the  period  during 
which  such  claims  might  be  presented,  and  therefore  inserted  a  pro- 
vision in  the  act  reading  as  follows : 

^''Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claims  not  presented  before  June  30, 1919. 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act  presented 
after  June  30, 1919,  can  not  be  considered  by  the  Secretary  of  War, 
nor  by  the  War  Department  Claims  Board,  which  in  such  cases  is  the 
agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 
1919,  and  in  so  doing  must  comply  strictly  with  every  provision  of 
the  act.  It  is  not  possible  for  this  Board  to  comply  with  only  part 
of  the  act  and  to  ignore  the  balance  of  its  requirements.  Therefore 
we  must  give  as  much  consideration  to  the  provision  fixing  a  final 
presentation  date  as  to  the  other  portions  of  the  act,  and  can  not 
take  jurisdiction  of  a  claim  which  was  not  presented  on  or  before 
June  30,  1919.  (McDonald  &  Co.,  case  No.  1655,  Vol.  II,  Decisions 
War  Department  Board  of  Contract  Adjustment,  p.  442;  Schultz  & 
Hirsch,  case  No.  2170,  Vol.  II,  Decisions  War  Department  Board  of 
Contract  Adjustment,  p.  763.) 
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4.  These  claimants  failed  to  present  their  claims  to  the  Government 
before  June  30, 1919  (and  for  nearly  a  year  thereafter) .  It  is  clear, 
therefore,  that  the  claims  can  not  be  considered  and  that  this  Board 
is  without  power  or  authority  to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  30, 1&20. 
Case  No.  2756. 

In  re  CLAIX  07  CLAIBO&KE,  JOHNSTOV  A  CO.  (IKC). 

1.  JITRISDICTION. — ^The  Secretary  of  War  has  no  Jurisdiction  of  a  claim  In  the 
nature  of  a  quantum  meruit  not  arisinir  within  the  period  prescribed  hy 
the  act  of  March  8,  1919,  namely,  prior  to  Kovember  18,  1918.  Such  a 
claim  should  be  presented  to  the  Auditor  for  the  War  Department. 

8.  CLAIX  AND  DECISION.— Claim  for  $108.65  under  the  act  of  Xareh  %,  1919, 
based  on  an  alleged  implied  agreement  in  relation  to  a  stove.  Held, 
claimant  is  not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FAOT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919,  and  is  for 
$102.55.  It  was  originally  presented  by  Claiborne,  Johnston  &  Co. 
(Inc.)  to  W.  R.  Richards,  major.  Quartermaster  Corps,  constructing 
quartermaster,  Camp  Abraham  Eustis,  Va.,  on  June  11,  1919,  and 
was  presented  to  the  Board  of  Contract  Adjustment  on  May  8, 1920, 
on  petition,  Form  B,  in  accordance  with  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  No.  17,  1919.  The  claim  is  one 
which  grows  out  of  an  alleged  agreement  between  C.  F.  Wagner, 
major,  Corps  of  Engineers,  United  States  Army,  constructing  quar- 
termaster. Camp  Abraham  Eustis,  Va.,  and  the  claimant,  and  arises 
under  the  following  circumstances : 

2.  On  and  prior  to  October  14, 1918,  claimant,  Claiborne,  Johnston 
&  Co.  (Inc.) ,  was  a  subcontractor  of  Winston  &  Co.,  of  Richmond,Va., 
general  contractors  at  Camp  Eustis,  Va.  Claimant's  contract  with 
the  general  contractor  was  for  the  construction  of  a  wooden  pier  and 
wharf  at  Mulberry  Island,  and  a  concrete  road  at  and  near  Camp 
Eustis.  The  general  contractor,  Winston  &  Co.,  assigned  to  the 
United  States  on  October  3,  1918,  all  of  its  contracts  for  the  con- 
struction at  Camp  Eustis.  This  assignment  in  nowise  affected  the 
status  of  the  claimant  in  the  instant  case  as  that  of  a  subcontractor. 
The  claimant,  in  the  course  of  its  work,  employed  a  large  number  of  * 
laborers,  and,  because  of  the  inadequacy  of  the  cooking  facilities,  it 
was  considered  necessary  to  purchase  an  additional  stove  for  the 
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camp  kitchens.  Claimant  made  application  in  the  first  instance  to 
the  camp  supply  officer  for  a  stove  suitable  for  this  purpose.  There 
being  none  available  at  the  camp,  another  application  was  made  to 
the  camp  constructing  quartermaster  for  authority  to  purchase  this 
additional  stove.  The  constructing  quartermaster  referred  claimant 
to  Biggs,  Distlet  &  Stringer,  general  plumbing  contractors  at  the 
camp,  on  the  chance  that  they  might  have  such  a  stove  as  was  re- 
quired, but  this  firm  had  no  stove  available,  and  claimant  on  October 
15, 1918,  purchased  of  the  B.  C.  Bibb  Stove  Co.,  Baltimore,  Md.,  one 
Bolton  range  for  $102.66.  This  amount  was  paid  to  the  Bibb  Stove 
Co.  by  claimant.  The  stove  was  used  during  the  remainder  of  the 
contract  in  the  kitchens  of  the  laborers'  mess.  The  contract  was  com- 
pleted on  or  about  April  12, 1919,  and  the  stove  in  question  was  taken 
over  by  one  Capt.  Clifford,  property  officer  at  Camp  Eustis,  Va., 
and  is  now  in  the  possession  of  the  United  States.  The  item  of  this 
stove  was  included  in  the  general  final  statement  of  account  filed  with 
the  constructing  quartermaster  at  Camp  Eustis,  Va.,  but  was  dis- 
allowed. 

DECISION. 

From  the  foregoing  facts  we  are  of  the  opinion  that  there  was  no 
authorization  from  the  constructing  quartermaster  at  Camp  Eustis, 
Va.,  to  claimant  for  the  purchase  of  this  range  in  the  open  market. 
Upon  that  theory,  we  conclude,  that  no  implied  contract  arose  be- 
tween the  United  States  and  the  claimant  from  this  transaction.  We 
are  of  the  opinion,  however,  that  the  taking  over  of  the  stove  by  the 
property  officer  at  Camp  Eustis,  and  the  further  fact  that  the  stove 
is  now  in  the  possession  of  the  United  States  and  has  not  been  re- 
stored to  claimant,  creates  an  implied  agreement  whereby  the  United 
States  should  reimburse  the  claimant  for  the  fair  market  value  of  the 
stove  at  the  time  it  was  so  taken  over  by  the  Government.  However, 
this  agreement  by  implication  having  arisen  after  November  12, 
1918,  the  Secretary  of  War  is  without  jurisdiction  in  the  instant  case. 
For  the  foregoing  reasons,  relief  will  be  denied. 

DISPOSITION. 

The  War  Department  Claims  Board,  appeal  section,  will  enter  the 
usual  order  denying  relief.  It  is,  however,  recommended  that  the 
claimant  submit  this  claim  to  the  Auditor  for  the  War  Department 
^r  appropriate  action. 

Mr.  McCandless  and  Mr.  Marcum  concurring  for  the  appeal  sec- 
tion, and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


July  31,  1920. 
Case  No.  2815. 

In  re  CXAIX  X)F  RECEIVERS  07  THE  TEXAS  ft  PACIFIC  RAILWAY  CO.,  NEW 
ORLEANS,  LA.,  AND  ITNITED  STATES  RAILROAD  ADMINISTRATION. 

1.  PRESENTATION  OF  CLAIM. — ^A  presentation  of  Invoices  constitutes  a  presen- 

tation of  a  claim  within  the  meaning  of  the  act  of  March  2,  1919. 

2.  MAINTENANCE  OF  TRACKS. — Where  claimant  constructed  railroad  tracks 

on  a  Ck>vernment  reservation  under  an  express  agreement  that  the  Govern- 
ment would  pay  the  cost  thereof,  and  after  the  tracks  were  constructed 
kept  them  in  repair,  there  is  an  implied  agreement  obligating  the  Qovern- 
ment  to  pay  the  cost  of  maintenance. 
8.  CLAIM  AND  DECISION.^Claim  under  the  act  of  March  2,  1919,  for  $11,306.16 
based  upon  an  informal  agreement  in  relation  to  construction  and  main- 
tenance of  tracks  at  Taliaferro  Field,  Tex.  Held,  claimant  is  entitled  to 
reliefs 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1,  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $11,306.16  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  petition  in  this  claim  was  signed  under  date  of  November 
26,  1919,  and  was  received  by  the  Air  Service  Claims  Board  on 
January  10,  1920.  In  order  to  bring  this  claim  within  the  terms  of 
the  act  of  March  2,  1919,  it  becomes  necessary  to  find  a  presentation 
prior  to  June  30, 1919.  In  this  connection  there  is  found  attached  to 
the  file  a  certified  copy  of  a  letter  of  May  28, 1919,  from  the  Director 
of  Air  Service  to  the  United  States  Eailroad  Administration,  South- 
western Region,  Texas  &  Pacific  Railroad,  which  reads  in  part  as 
follows : 

"Attached  find  invoices  of  the  Texas  &  Pacific  Railroad  for  the 
construction  of  spur  track  at  Fort  Worth,  Tex.  Under  a  recent 
ruling  this  office  is  unable  to  pay  any  invoices  for  such  railroad 
construction,  but  has  been  instructed  to  advise  the  different  railroads, 
to  take  up  their  claims  for  reimbursement  with  the  War  Department 
direct  through  the  United  States  Railroad  Administration  m  Wash- 
ington.    Invoices  returned  herewith  have  been  audited  and,  with 

130 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.     131 

the  exception  of  two  pencil  notations  of  errors  amounting  to  less  than 
$1,  are  correct,  and  acknowledgment  of  the  receipt  of  the  material 
in  question  and  the  approval  of  the  invoices  is  hereby  made." 

3.  Claim  is  here  made  for  (1)  the  cost  of  construction  of  4,168 
feet  of  track  built  upon  Government  property  at  Camp  Taliaferro, 
Field  No.  3,  plus  10  per  cent  thereof,  $11,143.69 ;  (2)  maintenance  of 
said  track,  $162.47. 

4.  The  agreement  upon  which  claimant  relies  is  set  out  in  the  peti* 
tion,  paragraph  5,  as  follows : 

"  On  or  about  the  13th  day  of  September,  1917,  a  verbal  agreement 
was  entered  into  by  and  between  Maj.  Cnarles  T.  Waring,  repre- 
senting himself  to  hie  acting  under  authority  of  the  Secretary  of  War, 
and  George  L.  Moore,  acting  imder  authority  of  the  general  manager 
for  the  receivers  of  the  Texas  &  Pacific  Railway,  for  the  construction 
of  the  aforesaid  tracks  and  for  the  division  of  the  cost  thereof  be- 
tween the  Government  and  the  claimant,  as  is  evidenced  by  the 
accompanying  affidavit  of  said  George  L.  Moore.  On  the  15th  day 
of  September,  1917,  E.  F.  Mitchell,  chief  engineer  for  the  claimant, 
also  conferred  with  Maj.  Charles  T.  Waring  to  determine  the  definite 
location  and  extent  of  tracks  desired  on  the  field,  at  which  time  the 
terms  under  which  they  were  to  be  constructed  were  reiterated. 
Promptly  thereafter  the  work  was  begun  and  pressed  to  rapid  com- 
pletion, and  careful  account  was  kept  of  the  cost  of  the  parts  to  be 
done  at  the  expense  of  each  party." 

5.  In  the  affidavit  referred  to  above  Mr.  George  L.  Moore  states 
in  part  as  follows : 

"  George  L.  Moore,  being  first  duly  sworn,  deposes  and  says  that 
*  *  *  a  verbal  agreement  was  made  and  entered  into  between 
him,  the  said  George  L.  Moore,  acting  under  the  authority  aforesaid, 
and  the  said  Maj.  Charles  T.  Waring  that  the  Texas  &  Pacific  Rail- 
way, through  the  receivers,  would  construct  a  track  leading  from 
the  main  line  of  the  Texas  &  Pacific  Kailroad  to  and  upon  said  avia- 
tion field  for  the  use  of  and  to  furnish  convenient  means  of  trans- 
portation for  the  United  States  military  authorities. 

"That  it  was  further  agreed  between  the  parties  aforesaid  that 
the  cost  of  constructing  said  track  between  the  said  railroad  and  the 
houndary  of  the  said  aviation  field  would  be  borne  and  paid  for  by 
the  receivers  of  the  Texas  &  Pacific  Railway,  and  that  the  cost  and 
expense  incurred  by  said  receivers  in  building  of  tracks  within  the 
boundaries  of  said  aviation  field  would  be  repaid  by  the  United 
States  Government  to  said  receivers  of  the  said  Texas  &  Pacific 
Railway." 

6.  In  an  affidavit  under  date  of  June  26,  1920,  Chas.  T.  Waring, 
above  referred  to,  states  in  part  as  follows : 

"Affiant  further  says  that  upon  his  arrival  at  Fort  Worth,  Tex., 
in  accordance  with  his  instructions  he  assumed  the  duties  of  officer  in 
charge  of  construction,  northern  district  of  Texas.  That  on  or  about 
September  13,  1917,  he  called  the  representatives  of  the  Texas  & 
Pacific  Railway  Co.  to  his  office  for  a  conference,  at  which  conference 


132    DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

he  instructed  them  to  proceed  with  the  construction  of  the  necessary 
railroad  tracks  on  the  land  leased  by  the  Government  for  use  as  an 
aviation  field,  known  at  that  time  as  Taliaferro  Field  No.  3 ;  that  it 
was  a^eed  between  himself  and  Mr.  Moore,  representing  the  Texas 
&  Pacific  Railway  Co.,  that  the  Government  was  to  pay  the  actual 
cost  of  this  work,  plus  the  usual  10  per  cent  for  engineering  super- 
vision, and  that  no  amount  was  to  be  included  as  an  element  of  profit 
to  the  railway  company  for  this  construction  work,  and  that  the  work 
for  which  the  Government  was  to  pay  should  be  only  such  work  as 
was  actually  located  on  the  land  leased  by  the  Government  for  this 
field ;  that  is  to  say,  the  Government,  under  the  a^eement,  was  not  to 
pay  for  any  construction  or  expense  in  connection  with  the  laying 
of  tracks  on  property  owned  or  leased  by  the  railway  company,  and 
further,  that  he  made  no  agreement  at  said  time,  or  later,  with  the 
representatives  of  the  railway  company  for  the  maintenance  or  up- 
keep of  this  or  any  other  track." 

DECISION. 

1.  Prior  to  June  30,  1919,  the  claimant  presented  to  the  Director 
of  Air  Service  for  payment  invoices  covering  the  work  for  which 
claim  is  here  made.  Such  a  presentation  brings  this  claim  within 
the  terms  of  the  act  of  March  2, 1919. 

2.  The  War  Department  is  obligated  to  pay  for  the  construction  of 
the  tracks  for  which  claim  is  here  made,  by  reason  of  an  express 
agreement,  the  terms  of  which  have  been  reduced  to  writing  in  the 
document  attached  to  this  decision. 

3.  The  War  Department  is  obligated  to  pay  for  the  maintenance 
of  the  tracks  in  question  by  reason  of  an  implied  agreement. 

4.  The  award  in  this  case  should  be  made  payable  to  the  receivers 
of  the  Texas  &  Pacific  Eailway  Co.  and  the  (Tnited  States  Eailroad 
Administration.  This  Board  has  taken  jurisdiction  for  the  purpose 
of  determining  the  obligation  of  the  War  Department  and  expresses 
no  opinion  as  to  what  adjustment,  if  any,  should  take  place  between, 
the  Texas  &  Pacific  Railway  Co.  and  the  United  States  Eailroad  Ad- 
ministration. 

DISPOSITION. 

1.  The  appeal  section  hereby  transmits  its  decision  to  the  Air 
Service  Section  for  appropriate  action. 

Mr.  McCandless  and  Mr.  Fowler  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Boards 


July  31, 1»20. 
Case  No.  2846. 

In  re  CLAIM  OF  WEST  JERSEY  &  SEASHORE  RAILROAD. 

1.  RAILROAD  FACILITIES. — Wliere  claimant  oonstmoted  a  crossover  and  a  set 
of  interlocking  signals  on  its  own  right  of  way  in  order  to  facilitate 
trai&o  to  and  from  a  Oovernment-owned  plant  without  any  agreement  as 
to  compensation,  there  is  no  implied  agreement  within  the  meaning  of 
the  act  of  March  2,  1919,  obligating  the  Oovernment  to  pay  for  same. 

S.  CLAIM  AHD  DEOISIOH.— CUlm  under  the  act  of  March  2, 1919,  for  ^8,901.33 
based  vpon  an  implied  agreement  in  relation  to  the  construction  of  rail- 
road facilities.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  17  for  $28,901.33  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  claimant  and  the  United 
States, 

2.  Claim  was  filed  June  27, 1919,  and  the  case  was  set  for  a  hearing 
July  26, 1920,  but  claimant,  by  its  attorneys,  desires  case  decided  upon 
the  record,  without  a  hearing. 

3.  Under  date  of  January  19,  1918,  the  Ordnance  Department  of 
the  United  States,  acting  through  Samuel  MacRoberts,  colonel,  Ord- 
nance Department,  entered  into  a  formally  executed  contract  with 
the  Atlantic  Loading  Co.,  No.  G-1285-706-A,  for  the  construction  of 
a  plant  at  Amatol,  N.  J.,  and  the  manufacture  of  shells  on  a  cost-plus 
basis.  Article  V  of  this  contract  provides,  in  part,  as  follows : 

"  The  agent  (the  Atlantic  Loading  Co.)  is  authorized  to  do  all  acts 
necessary  or  convenient  in  and  about  the  construction  and  operation 
of  the  plant,  to  make  contracts  and  to  incur  obligations  in  the  name  of 
the  Government,  and  to  employ  such  persons  as  it  may  deem  essential 
and  necessary  for  the  local  construction  and  operative  organizations^ 
including  the  auditing  of  accounts." 

4.  Claimant  alleges  in  its  petition  that  on  the  4th  day  of  March^ 
1918,  R.  L.  Doringy  general  superintendent  of  the  Atlantic  Loading 
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Co.,  verbally  ordered  it  to  furnish  tliB  labor  and  material  and  to  per 
form  the  following  work : 

"  To  install  a  number  15  point  crossover  between  main  tracks  of  the 
Atlantic  City  Division  of  the  West  Jersey  &  Seashore  Railroad,  to- 
gether with  a  back-off  siding  2,738  feet  long  for  clearing  trains ;  also 
electromechanical  interlocking  plant  with  necessary  additions  to  tele- 
graph and  telephone  lines  to  accommodate  the  operations  of  the  At- 
lantic Loading  Co.,  acting  as  direct  agents  of  the  United  States  Gov- 
ernment, Ordnance  Department,  under  War  Order  G-1285-706-A,  in 
order  to  meet  Government  transportation  requirements  during  the 
European  war." 

5.  It  appears  that  this  work  was  begun  by  the  claimant  company 
on  or  about  March  5, 1918,  and  completed  on  or  about  December  28, 
1918. 

6.  It  further  appears  from  the  record  that  the  tracks,  crossover, 
and  interlocking  signals  for  which  claimant  is  now  asking  reimburse- 
ment were  constructed  wholly  upon  the  right  of  way  of  the  railroad. 

7.  The  record  discloses  that  the  Atlantic  Loading  Co.,  under  its 
contract  with  the  Government,  was  to  construct  a  plant  at  Amatol, 
N.  J.,  with  a  capacity  of  at  least  5,930,000  shells,  and  was  to  load 
same ;  $9,780,000  was  apportioned  to  this  work. 

8.  On  March  9,  1918,  E.  G.  Whitcomb,  assistant  general  construc- 
tion superintendent,  Atlantic  Loading  Co.,  wrote  to  A.  M.  Parker, 
superintendent  claimant  company,  outlining  in  a  general  way  the 
business  of  the  plant  and  the  needs  for  trackage,  with  special  refer- 
ence to  the  storage  and  crossover  tracks  which  are  the  subject  of  this 
claim.  The  report  of  A.  M.  Parker,  superintendent  of  the  railroad 
company,  to  his  general  superintendent,  dated  March  21, 1918,  states : 

"The  construction  of  United  States  Government  loading  plant 
(Atlantic  Loading  Co.,  agents)  north  of  Elwood  recently  necessi- 
tated the  installation  of  a  turnout  to  serve  this  plant.  We  are  ad- 
vised that  in  the  near  future  the  business  to  and  irom  this  plant  \yill 
amount  to  175  cars  inbound  and  175  cars  outbound  per  day,  which 
will  require  the  facilities  herein  provided,  said  facilities  being  abso- 
lutely required  to  handle  this  volume  of  business.  The  installation 
of  facilities  named  are  required  to  properly  clear  freight  trains  from 
main  track  in  order  to  prevent  interference  with  passenger  move- 
ments on  the  Atlantic  City  Division.  The  interlocidng  will  afford 
protection  for  the  facing  point'crossover  proposed.*' 

9.  The  record  discloses  no  order  or  definite  instruction  to  the  rail- 
road company. 

DBCrSTON. 

1.  The  claim  is  filed  under  the  act  of  March  2, 1919,  and  in  order 
for  relief  to  be  granted  under  said  act  there  must  be  an  agreement, 
either  express  or  implied.    We  have  examined  the  record  in  vain  for 
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evidence  of  any  express  agreement.  If  an  implied  agreement  is  re- 
lied upon,  then  the  burden  is  upon  the  claimant  to  establish  facts  and 
circumstances  from  which  an  agreement  can  be  implied  obligating 
the  Government  to  reimburse  claimant  for  expenditures  made. 

2.  In  the  instant  case  the  work  done  was  wholly  upon  the  right  of 
way  of  the  claimant  company,  was  apparently  done  for  the  purpose 
of  providing  facilities  to  handle  the  large  business  of  an  industrial 
plant,  and,  in  the  absence  of  any  express  agreement  to  the  contrary, 
the  presumption  is  that  such  tracks,  block-station  signals,  and  inter- 
locking devices  were  provided  in  order  to  enable  the  railroad  to  carry 
on  its  business  as  a  common  carrier,  and  reimbursement  for  expendi- 
tures made  would  be  received  through  the  revenues  derived  from  the 
business  of  such  industrial  plant.  There  is  no  evidence  that  either 
the  railroad  expected  or  the  Atlantic  Loading  Co.  contemplated  pay- 
ment for  feuch  tracks. 

3.  It  is  therefore  the  opinion  of  the  Board  that  no  agreement, 
either  express  or  implied,  within  the  purview  of  the  act  of  March  2, 
1919,  was  entered  into  between  the  railroad  company  and  any  officer 
or  a^ent  of  the  Secretary  of  War.     Relief  must,  therefore,  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 
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Jtjlt  81,  1920. 
Case  No.  2801. 

In  re  CLAHC  OF  JOHNSON  EDITCATOR  FOOD  CO. 

1.  HIGHEB  COSTS  DTTBING  FIRST  PA&T  OF  CONTBACT. — ^Where  a  fomal  eon- 
traet  not  Ikaylng  a  termiiiatloiL  elauie  li  luipeiided  In  the  early  ttaffei 
of  performance  settlement  on  aoeonnt  of  inch  luspenilon  will  be  made 
pursuant  to  the  War  Department  Supply  Circulars,  and  losses  due  to  early 
ineAciency  of  employees  are  not  recoverable  items  of  claim. 

8.  RISK  OF  LOSS  FROM  HIGHER  WAGES.— Where  claimant  knew  that  by 
accepting  a  Government  contract  it  would  be  obliged  to  pay  higher  wages 
to  Its  employees  engaged  in  oommeroial  work,  and  expected  to  amortise 
such  increased  labor  eost  through  returns  from  the  Government  contract, 
which  is  suspended  before  such  amortization  takes  place,  the  loss  thereby 
sustained  must  be  borne  by  the  claimant,  since  the  risk  of  such  an 
eventuality  should  have  been  taken  into  account  by  the  claimant  in 
making  its  bid. 

8.  CLAHC  and  decision. — Appeal  from  decision  of  the  purchase  section.  War 
Department  Claims  Board,  in  a  claim  for  f 5,261.66  damages  arising  out  of 
the  suspension  of  formal  contract  No.  1488  for  the  furnishing  of  hard 
bread.  JETeZtf,  the  decision  of  the  purchase  section,  War  Department  Claims 
Board,  denying  relief  is  aflrmed.  (See  St.  Louis  Car  Co.,  Case  No.  8788, 
these  decisions,  Volume  5.) 


Mr.  Smith  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  purchase  section,  War 
Department  Claims  Board,  involving  the  sum  of  $5,251.56. 

2.  Claimant  had  two  formally  executed  contracts,  No.  1487,  dated 
October  1,  1918,  for  the  manufacture  of  1,500,000  pounds  of  hard 
bread  at  $0.15  per  pound,  and  No.  1488,  dated  September  30, 1918,  for 
the  manufacture  of  500,000  pounds  of  hard  bread  at  $0.15126  per 
pound.  Each  contract  provided  for  delivery  f.  o.  b.  Newburyport, 
Mass.    Each  contract  provided  that  the  bread  should  be — 

'^Wrapped  in  waxed  paper,  and  packed  in  half-pound  cans  fur- 
nished by  the  Government,  sealed  with  solder  by  the  contractor,  and 
packed  in  export  boxes  furnished  by  the  contractor,  100  cans  per  oox." 

Contract  No.  1487  was  suspended  before  any  bread  was  manufac- 
tured under  it.    Contract  Nq.  1488  was  suspended  when  about  two- 
thirds  completed. 
186 
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3.  ^Willie  claimant  was  engaged  upon  contract  No.  1488,  it  was 
also  manufacturing  crackers  known  as  '^Educators,"  which  it  sold 
to  its  coxnmercial  trade. 

4.  A.  decision  denying  relief  to  claimant  as  to  certain  items,  not 
now  in  dispute,  was  rendered  by  the  Board  of  Contract  Adjustment 
March  18,  1920.  Thereafter  and  on  May  11, 1920,  the  Claims  Board, 
Office  ]>irector  of  Purchase,  made  an  offer  of  settlement  which  did 
not  inclnde  the  three  items  involved  in  this  appeal.  The  items  so  dis- 
allowed are  the  only  ones  now  before  this  Board,  and  all  arise  on 
account  of  the  suspension  of  contract  No.  1488. 

5.  Tlie  items  involved  are  Items  35,  36,  and  38  of  Exhibit  "  F  '^ 
appended  to  the  claim,  and  are  as  follows : 

35.  l^Iiccess  cost  of  packing  due  to  iiiefflciency  incident  to  operation 

at  the  early  portion  of  the  contract,  which  continued  operation 

\ieould  have  eliminated $2,642.98 

36.  Sxcess  expense  of  soldering,  explained  in  the  same  manner  as  ex- 

cess packing  expense 1, 496. 71 

38.  Excess  wages  paid  to  operators  on  clYillan  business  to  equalize 
tlieir  scale  of  payment  with  that  paid  to  operators  on  Govern- 
ment business 1, 101. 92 

6.  Claimant's  contentions  with  reference  to  the  above  items  are 
more  fully  stated  in  claimant's  letter  of  December  16,  1918,  to  the 
Boston,  depot  quartermaster.  For  convenience,  these  contentions  are 
respectiTely  designated  (a),  (b)^  and  ((?),  and  are  as  follows: 

<o)  "Wlien  we  started  to  paok  hard  bread  we  paid  high  prices  during 
tlie  experimental  period,  and  figured  that  as  the  work  pro- 
gressed we  would  become  more  efficient  and  make  up  this  ex- 
cessive initial  cost  to  pack,  but  your  orders  that  we  stop  work, 
of  course,  prevented  our  making  up  any  of  this  excess  packing 
exi>ense,  which  Is $2, 642. 93 

(  &)  Wben  we  started  to  solder  hard  bread  we  paid  high  prices  during 
the  experimental  period,  and  figured  that  as  the  work  pro- 
gressed we  would  become  more  efficient  and  make  up  this  ex- 
cessive initial  cost  to  solder,  but  your  orders  that  we  stop  work, 
of  course,  prevented  our  making  up  any  of  this  excess  solder- 
ing exi)ense,  which  is 1, 496. 71 

(c)  We  knew  when  we  figured  on  the  hard  bread  contract  that  it  would 
be  necessary  for  us  to  pay  higher  wages  than  were  paid  in  mak- 
ing Educators,  and  we  also  knew  that  we  would  be  compelled  to 
increase  the  wages  of  our  Educator  employees,  and  actually  did 
80,  and  we  will  be  held  to  this  increase  for  four  months,  at 
least,  for  the  amount  of 1, 101. 92 

DECISION. 

The  claim  for  excessive  cost  in  packing  and  soldering  the  hard- 
bread  cans  will  be  considered  under  Subdivision  I,  and  the  claim  on 
account  of  wages  will  be  considered  under  Subdivision  II. 
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I. 

1.  Contract  No.  1488  contained  no  termination  clause.  Any  offer 
of  settlement,  then,  must  be  made  in  accordance  with  the  supply 
circulars.  Under  such  supply  circulars,  upon  the  suspension  of  the 
contract  claimant  was  entitled,  among  other  allowances,  to  be  paid 
the  contract  price  for  the  bread  manufactured  by  it,  and  delivered 
to  and  accepted  by  the  Government,  together  with  not  exceeding  10 
per  cent  of  the. cost  of  materials  in  process  and  not  exceeding  6  per 
cent  of  the  cost  of  its  raw  materials  on  hand. 

It  may  reasonably  be  assumed  that  in  the  preparation  of  the  sup- 
ply circulars  the  well-known  fact  that  the  cost  of  production  under 
a  manufacturing  contract  is  higher  in  the  early  than  in  the  later-stages 
was  taken  into  consideration  in  fixing  the  percentages  above  men- 
tioned, and  that  such  percentages,  together  with  other  allowances 
authorized,  were  intended  to  take  care  of  such  items  as  those  in 
dispute  here. 

It  is  unnecessary  to  determine  whether  or  not  this  reasoning  is 
correct,  in  view  of  the  decision  of  this  Board  in  the  case  of  the 
St.  Louis  Car  Co.,  No,  2788,  holding  that  a  contractor  is  not  enti- 
tled to  an  allowance  for  excessive  production  cost  due  to  the  termi- 
nation of  the  contract  in  its  early  stages.  This  Board  is  bound 
by  that  decision.  But  aside  from  the  decision  in  the  St.  Louis  Car 
Co.  case,  to  make  such  an  allowance*  would  be  to  give  claimant  an 
element  of  prospective  profits,  which  is  not  a  proper  subject  of  claim. 

2.  Relief  as  to  items  (a)  and  (b)  should  be  denied. 

n. 

1.  We  are  at  a  loss  to  understand  upon  what  theor}'  claimant 
bases  its  contention  that  it  is  entitled  to  an  offer  of  settlement  in- 
cluding the  item  of  loss  which  it  contends  resulted  because  it  became 
necessary  to  increase  the  wages  of  its  employees  engaged  in  com- 
mercial production,  so  as  to  give  them  the  higher  wages  which  it 
was  compelled  to  pay  laborers  engaged  upon  its  Government  con- 
tract. 

2.  Claimant's  letter  of  December  16,  1918,  heretofore  referred  to, 
states  that  claimant  anticipated  such  wage  increase  at  the  time  it 
entered  into  the  contract.  Such  fact,  then,  was,  or  should  have  been, 
taken  into  consideration  by  claimant  in  agreeing  to  the  price  for  the 
bread. 

3.  From  the  letter  of  December  16  it  would  appear  that  the  claim 
is  for  such  increased  wages  of  its  employees  engaged  in  commercial 
production  for  a  four  months  period  following  the  suspension  of  the 
cojitract,  and  that  claimant  realized  when  it  took  the  contract  that  it 
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would  be  compelled  to  pay  higher  wages  for  the  Government  work 
than  it  had  been  paying  its  employees  engaged  on  conmiercial  work, 
and  that  it  would  have  to' make  a  corresponding  increase  in  the  wages 
of  its  commercial  workers. 

4.  Evidently  this  claim  is  made  on  the  theory  that  had  the  contract 
gone  to  completion,  a  proper  fund  would  have  been  created  through 
the  receipt  of  the  contract  price,  which  would  have  enabled  claimant 
to  have  amortized  the  increased  wages  of  its  "  Educator  "  workers  for 
such  period,  if  for  such  period  the  general  wage  condition  continued 
the  same  as  when  the  contract  was  entered  into.  But  suppose  the 
jreneral  wage  situation  was  such  that  for  four  months  following  the 
completion  of  the  contract  claimant  had  to  pay  even  less  wages  to  its 
"  Educator ''  workers  than  it  had  paid  them  before  it  entered  the 
liard-bread  contract,  then  clearly  the  fund  so  created  would  be  profit. 

5.  The  fact  that  the  wage  conditions  remained  unchanged  is  beside 
the  question,  as  this  item  is  based  upon  remote  and  speculative  future 
conditions.  Claimant  seeks  recovery  of  an  element  of  profit,  which 
is  not  a  proper  subject  of  claim. 

6.  It  is  the  opinion  of  this  Board  that  this  claim' is  without  merit 
and  should  be  disallowed. 

III. 

For  the  reasons  stated  it  is  the  opinion  of  this  Board  that  the 
Claims  Board,  Office  Director  of  Purchase,  was  right  in  declining 
to  make  an  offer  of  settlement  which  would  include  the  items  here 
in  question,  and  that  relief  should  be  denied. 

DISPOSITION. 

This  decision  is  hereby  transmitted  to  the  purchase  section.  War 
Department  Claims  Board,  for  appropriate  action. 

Mr.  McCandless  and  Mr.  Fowler  concurring  for  the  appeal  section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  81,  1920. 
Case  No.  2816. 

In  re  CLAIM  OF  DLiXOHD  STATE  TELEPHONE  CO. 

1.  TELEPHONE  PACILITIES. — ^Where,  on  the  basis  of  an  estimate  of  the  tele- 

phone requirements  at  a  Ooyemment  plant,  claimant  without  express 
authorization  ordered  a  telq^hone  switchboard  which,  however,  was  never 
used  on  account  of  the  noncompletlon  of  the  plant,  the  Qovemment  is 
not  obligated  under  the  act  of  March  2,  1919,  to  reimburse  claimant  Its 
loss  on  the  switchboard. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  f2,677.62. 

based  upon  an  Implied  agreement  In  relation  to  the  Installation  of  tele- 
phone facilities.    Held,  claimant  Is  not  entitled  to  relief. 


Mr.  Averill  Writing  the  opinion  of  the  Board. 


FIXDINOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was  filed  March  21,  1919,  as  a  Class  B  claim  under 
the  act  of  March  2, 1918,  in  accordance  with  Purchase,  Storage,  and 
Traffic  Division  Supply  Circular  No.  17, 1919,  for  $2,677.62  by  re^ison 
of  an  agreement  alleged  to  have  been  entered  into  between  claimant 
and  the  United  States. 

2.  A  hearing  has  been  had  in  the  matter,  at  which  time  both  the 
claimant  and  the  Government  were  represented  by  counsel. 

3.  This  claim  is  filed  by  claimant  asking  for  reimbursement  for 
expense  incurred  in  connection  with  the  manufacture  and  shipment 
of  a  five  position  No.  604  switchboard  alleged  to  have  been  ordered  at 
the  request  of  Maj.  William  B.  Gray,  constructing  quartermaster  at 
the  plant  of  the  Marlin-Rockwell  Loading  Plant. 

4.  It  appears  from  the  evidence  that  the  Frederick  T.  Ley  Co., 
subcontractors,  were  engaged  in  constructing  the  plant  for  the  use 
of  the  Marlin-Rockwell  Loading  Co.,  prime  contractors  with  the 
Government.  That  during  the  progress  of  the  work  the  contractors 
called  upon  the  claimant  company  to  furnish  telephone  service  at  the 
site  of  the  proposed  loading  plant  at  Port  Penn  and  advised  the  tele- 
phone company  that  they  would  require  a  great  deal  of  service  later 
during  the  construction  and  during  the  period  when  the  plant  would 
be  in  operation. 
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5.  The  first  telephone  was  installed  on  or  about  the  20th  of  March, 
1918,  and  a  temporary  branch  exchange  with  two  trunk  lines  put  in. 
This  was  later  followed  by  a  second  temporary  branch  exchange,  two 
additional  boards  with  five  trunk  lines  to  Delaware  City  which  instal- 
lation was  in  operation  about  the  1st  of  July,  1918. 

6.  During  this  period,  from  March  to  July,  1918,  the  evidence  is 
that  the  claimant  was  endeavoring  to  obtain  from  the  Frederick  T. 
Lev  Co.  some  definite  information  as  to  the  future  needs;  that  some 
information  was  secured  but  the  estimates  furnished,  in  the  judg- 
ment of  the  claimant,  seemed  rather  extravagant,  and  between  July 
8  and  July  20,  1918,  Mr.  E.  P.  Bardo,  district  manager  of  the 
claimant  company,  had  a  conference  with  Maj.  William  B.  Gray, 
United  States  Army,  constructing  quartermaster  at  the  Marlin- 
Roclcwell  Loading  Plant,  concerning  which  conference  Mr.  Bardo 
testified  as  follows: 

"  Mr.  Ritchie.  And  was  that  conference  called  at  your  request  or 
the  request  of  the  constructing  quartermaster  ? 

"  Mr.  Bardo.  At  my  request. 

"  Mr.  RrrcHiE.  For  what  purpose  ? 

''Mr.  Bakdo.  For  two  purposes:  To  get  from  Maj.  Gray,  as  pre- 
sumably an  authoritative  source,  some  facts  upon  which  we  could 
build  our  estimate ;  and,  secondly,  to  lessen,  if  possible,  the  pressure 
king  brought  upon  us  for  extravagant  forms  of  telephone  service  by 

the  contractor.    ' 

t  *****  * 

''Mr.  Ritchie.  Did  he  instruct  vou  on  the  basis  of  those  service 
needs  to  furnish  the  necessary  equipment  to  give  that  service  ? 

''  Mr.  Babdo.  He  did. 

"  Mr.  Av£RiLL.  What  did  he  say  ? 

"Mr.  Bardo.  He  said — I  would  not  like  to  undertake  to  quote 
liis  exact  language,  because  a  good  deal  of  water  has  gone  under  the 
bridge  since ;  but,  as  near  as  1  can  remember  the  exact  conversation, 
in  the  future  he  did  not  want  us  to  furnish  any  telephone  service 
on  the  order  of  the  Frederick  T,  Ley  Co.  unless  it  was  countersigned 
by  him ;  that  they  had  been  very  extravagant,  not  only  in  the  matter 
of  telephone  service,  but  in  other  matters,  and,  in  his  judgment,  the 
ultimate  requirements  of  the  loadinjf  plant  would  be  in  the  neighbor- 
hood of  200  telephones,  and  approximately  10  to  16  trunk  lines,  with 
a  possibility  of  an  increase  of  25  per  cent,  which  he  thougnt  we 
should  make  provision  for  in  designing  our  equipment. 

"  Mr.  Ritchie.  Did  he  reouest  you  to  proceed  with  the  designing 
of  that  equipment  to  the  ena  that  these  service  requirements  he  met 
when  they  were  needed  ? 

"Mr.  Bardo.  He  al?o  urged,  however,  that  we  speed  up  in  every 
possible  manner  the  supplying  of  necessary  telephone  service. 

"  Mr.  RrrcHiE.  Well,  can  you  answer  my  question — ^the  question  I 
just  asked  ? 

"  Mr.  Bardo.  Pardon  me.    I  didnt  get  that. 

"Mr.  Ritchie.  Will  you  read  the  question? 
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"The  Ebporiter.  Did  he  request  you  to  proceed  with  the  design- 
ing of  that  equipment  to  the  end  that  these  service  requirements  be 
met  when  they  were  needed? 

"  Mr.  Bardo.  He  did. 

"Mr.  Ritchie.  When  did  he  estimate  that  the  equipment  would 
be  necessary  in  order  to  give  this  service?  In  other  words,  when 
did  this  200-station  estimate  go  into  effect?  Did  he  give  you  a  date 
for  that? 

"  Mr.  Bardo.  Nothing  except  an  approximate  date. 

"  Mr.  EncHiE.  An  approximate  date  ? 

"  Mr.  Bardo.  An  approximate  date  which  was — I  might  say  this : 
That  the  plans  were  changed  very  rapidly  and  on  short  notice.  The 
first  intention  was  to  erect  an  administration  building,  which  would 
also  house  the  telephone  office.  At  the  last  moment  this  was  counter- 
manded, and  on  October  19  Maj.  Gray  issued  orders  for  the  drawing 
of  plans  and  the  erection  of  a  telephone  building  in  accordance  with 
floor-plan  specifications  provided  by  the  telephone  company." 

7.  It  further  appears  from  the  evidence  that  on  August  2,  1918, 
after  the  conference  with  Maj.  Gray,  between  July  8  and  20,  1918, 
the  claimant  company  ordered  built  a  five-position  switchboard, 
which  was  delivered  to  the  claimant  company  on  or  about  Octo- 
ber 17,  1918,  and  which  switchboard  is  the  subject  of  this  claim. 

8.  The  evidence  further  shows  that  in  October,  1918,  the  Signal 
Corps,  United  States  Army,  took  charge  of  all  matters  pertaining 
to  telephone  service  at  the  plant  and  from  October  until  March  1, 
1919,  all  transactions  affecting  telephone  matters  were  between  the 
Signal  Corps  and  the  claimant  company. 

9.  On  March  1,  1919,  the  Signal  Corps  entered  into  a  formal  con- 
tract with  the  claimant  company  for  providing  a  telephone-exchange 
system  at  the  Marlin-Rockwell  Loading  Plant  and  by  the  terms 
of  this  contract  it  was  to  be  retroactive  and  become  effective  as  of 
July  1,  1918. 

10.  This  contract  provided  that  the  telephone  company  shall  pro- 
vide, install,  equip,  maintain,  and  keep  in  repairs  for  the  Govern- 
ment a  complete  private  telephone  exchange  system,  consisting  of  a 
switchboard  of  such  type  appropriate  to  the  system  of  the  exchange 
with  which  it  is  connected  and  of  such  capacity  and  equipment  as 
the  Chief  Signal  Officer  or  the  department  signal  officer  may  ap- 
prove, and  Article  IV  of  said  contract  provides,  in  part,  as  follows : 

"  Fourth.  The  Government  shall  pay  to  the  telephone  company  for 
providing  said  private  telephone  exchange  system  the  following 
compensation  as  hereinafter  provided : 

"  1.  On  account  of  said  switchboard  and  switchboard  equipment 
installed  (including  the  apparatus  and  appliances  requisite  for  the 
same  and  efficient  operation  thereof  and  the  necessary  switchboard 
operators'  sets  of  telephones  for  each  position  (an  amount  equal  to 
the  cost  of  furnishing  and  installing  such  switchboard  and  equip- 
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ment,  less  a  salvage  allowance  of  eighty  ([80)  per  cent  of  the  cost 
to  the  telephone  company  of  the  said  switchboard  and  equipment 
f.  0.  b.  factory. 

,  '*The  term  'cost'  as  used  in  clauses  1-3,  inclusive,  of  this  section 
shall  be  construed  as  meaning  and  consisting  of  the  reasonable  cost 
of  all  material  and  equipment  (and  the  providing  thereof)  neces- 
sarily used  in  the  construction  and  installation  of  said  private  tele- 
phone exchange  system,  and  the  reasonable  cost  of  all  necessary 
work  involved  in,  and  oi  providing  all  necessary  labor  for,  the  con- 
structioM  and  installation  of  said  system.  The  cost  of  supervision 
and  general  overhead,  engineering,  inspection,  supply  handling,  tool, 
and  other  reasonable  expenses  in  each  case  shall,  in  the  absence  ot 
special  determination  and  agreement,  be  considered  as  equal  in  the 
s^ggregate  to  fifteen  (15)  per  cent  of  the  cost  of  wages  and  ten  (10) 
per  cent  of  the  cost  of  material.  Costs  of  material  shall  be  f .  o.  b. 
factory." 

11.  Article  VIII  provides  in  part  as  follows : 

"  Eighth.  Any  switchboards,  telephones,  pole  lines,  wires,  and  other 
apparatus  and  appliances  which  the  Chief  Signal  Officer  or  the 
department  signal  officer,  acting  under  the  direction  of  the  Chief 
Signal  Officer,  may  determine,  or  such  proportions  thereof  ag  he  may 
determine,  have  been  heretofore  furnished  for  contractors  or  for 
the  Government  for  temporary  use  in  anticipation  of,  and  as  rea- 
sonably and  properly  incidental  to,  the  regular  installation  and 
(jovemment  service  herein  provided  for.  or  which  may  hereafter, 
with  the  approval  of  the  Chief  Signal  Officer  or  the  department 
signal  officer,  acting  under  the  direction  of  the  Chief  Signal  Officer, 
be  so  furnished,  shall  be  considered  as  coming  within  the  terms  ox 
tins  contract  and  shall,  together  with  the  reasonable  cost  of  the  neces- 
sary maintenance  and  operation  thereof  and  charges  for  facilities 
furnished  and  service  rendered  in  connection  therewith,  be  billed 
against  and  paid  for  by  the  Government  upon  the  terms  and  in  the 
manner  herein  providea  for  regular  installation  and  service." 

12.  Under  the  rulings  of  the  Board  the  claim  can  not  be  consid- 
ered under  the  formally  executed  contract,  because  said  contract  is 
retroactive  and  without  consideration.  But  the  contract  may  be  con- 
sidered as  evidence  of  the  intention  of  the  parties  in  the  event  of  any 
agreement  being  established  contemplating  the  installation  of  the 
switchboard  which  is  the  subject  of  the  claim. 

DEGISIOK. 

1.  There  is  no  evidence  of  any  direct  instruction  having  been  given 
to  the  claimant  company  by  the  constructing  quartermaster  or  any 
officer  or  agent  of  the  Secretary  of  War  to  provide  the  Government 
or  to  provide  the  plant  with  such  a  switchboard,  and  there  is  also 
no  evidence  of  any  direct  instructions  to  the  claimant  company  to 
provide  equipment  to  furnish  the  Government  with  a  200-station 
telephone  exchange,  in  which  exchange  such  a  switchboard  would  be 
one  of  the  necessary  parts. 
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2.  The  claimant,  therefore,  bases  its  claim  upon  an  implied  agree- 
ment arising  out  of  all  the  circumstances  of  the  case  and  points  par- 
ticularly to  the  fact  that  the  constructing  quartermaster  estimated 
that  a  service  for  at  least  200  stations  would  be  the  ultimate  require- 
ment; that  in  order  to  meet  this  requirement  the  claimant  ordered 
a  switchboard ;  that  plans  for  housing  this  switchboard  and  equip- 
ment were  prepared  and  submitted  to  the  constructing  quartermaster 
and  approved ;  that  this  method  was  the  method  adopted  in  all  the 
work  done  at  that  plant;  that  under  the  formal  contract  the  telephone 
company  have  been  paid  $5,800,  covering  the  outside  permanent  plant 
that  was  put  in ;  and  that  at  the  time  of  rendering  bill  for  said  $5,800 
notice  was  given  in  writing  that  a  supplemental  bill  would  be  ren- 
dered to  cover  the  expense  incurred  in  connection  with  the  manufac- 
ture and  shipment  of  the  switchboard  in  question. 

3.  If  there  was  any  evidence  that  the  constructing  quartermaster 
had  instructed  the  telephone  company  to  proceed  to  install  a  200- 
station  service,  even  if  nothing  was  said  at  that  time  as  to  payment 
for  same,  then  the  terms  of  the  formal  contract  afterwards  entered 
into  would  furnish  strong  evidence  that  it  had  been  the  intention  of 
the  Government  to  pay  for  such  equipment  as  might  have  been  neces- 
sary in  order  to  install  a  200-station  telephone  service,  but  the  evi- 
dence fails  to  disclose  any  such  instructions.  It  appears  from  the 
evidence  that  the  constructing  quartermaster  advised  the  claimant 
company  that,  in  his  judgment,  the  ultimate  requirements  of  the  plant 
would  be  in  the  neighborhood  of  200  telephones  and  approximately 
10  to  15  trunk  lines,  with  the  possibility  of  an  increase  of  25  per  cent, 
which  he  thought  provision  should  be  made  for  in  designing  the 
equipment.  There  is  a  distinct  difference  between  a  request,  if  there 
was  a  request,  to  design  and  make  estimates  for  equipment  'which 
might  be  needed,  and  a  request  or  instruction  to  proceed  to  provid-e 
and  install  equipment  for  a  known  need,  and  it  does  not  appear  any- 
where in  the  evidence  that  prior  to  November  12,  1918,  the  need  ever 
arose  for  the  use  of  the  200-station  telephone  system. 

4.  From  the  evidence  in  the  case  the  Board  is  of  the  opinion  that 
no  agreement,  either  express  or  implied,  was  entered  into  between  the 
claimant  and  the  Government  within  the  contemplation  of  the  act  of 
March  2, 1919.     Belief  must,  therefore,  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


,     JuLT  31, 1920. 
Cases  Nos.  2863  and  2861. 

In  re  CLAIMS  07  J.  H.  PETTIT,  LUBBOCK,  TEZ.,  AND  W.  T.  STRZCXEt.,  LUB- 

BOCK»  TSZ. 

1.  JVBISDICTIOH. — The  Secretary  of  War  has  no  Jurisdlctloii  of  a  claim  under 

the  act  of  Xareh  2,  19 19,  presented  after  the  expiration  of  the  period 
preieribed  in  that  act  for  the  tUng  of  inch  daimi. 

2.  CLAnC  AND  DECISI0N.^rhe8e  claims  for  $731.28  and  $992.25,  respectirely, 

are  for  losses  snifered  by  claimants  due  to  alleged  improper  gilding  of 
their  wool.    Held,  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  or  FAcrr. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  arise  under  the  act  of  March  2, 1919.  Each  claim- 
ant has  filed  a  statement  of  claim,  Form  B,  under  the  provisions  of 
Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic  Division, 
dated  March  26, 1919,  claim  of  J.  H.  Pettit  being  for  $731.23  and  the 
claim  of  W.  T.  Strickel  amounting  to  $992.25  by  reason  of  agree- 
ments alleged  to  have  been  entered  into  between  claimants  and  the 
United  States. 

2.  Each  claimant  alleges  that  in  1918  he  delivered  to  a  wool  dealer 
a  quantity  of  wool  in  accordance  with  the  terms  of  the  Government 
regulations  for  handling  the  wool  clip  of  1918  as  established  by  the 
Wool  Division,  War  Industries  Board,  May  21,  1918 ;  that  the  wool 
was  improperly  graded,  and  that  payment  was  not  made  in  accord- 
ance with  these  Government  regulations.  J.  H.  Pettit  claims  that 
he  shipped  5,365  pounds  to  the  C.  J.  Mustion  Wool  Commission  Co., 
of  Kansas  City,  Mo.,  on  which  there  is  due  him  a  balance  of  $731.23. 
W.  T.  Strickel  states  that  he  furnished  8,100  pounds  of  wool  to 
HoUowell,  Jones  &  Donald,  of  Boston,  Mass.,  for  which  he  was 
paid  $2,899.75,  and  claims  a  balance  of  $992.25.  Each  claimant 
has  been  paid  in  accordance  with  the  prices  fixed  by  the  wool  admin- 
istration. 

3.  Affidavits  furnished  this  Board  bv  claimants  show  that  the  claim 
of  J.  H.  Pettit  was  first  presented  to  the  Government  in  June,  1920, 
and  that  the  claim  of  W.  T.  Strickel  was  not  presented  to  any  depart- 
ment, official,  or  agent  of  the  (iovernment  until  May,  1920. 
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DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918. 

2.  This  law  was  enacted  in  order  to  enable  the  War  Department  to 
adju^  agreements  which  had  not  been  reduced  to  writing  in  accord- 
ance with  existing  statutes.  The  Secretary  of  War  had  no  authority 
to  adjust  such  agreements  until  the  act  of  March  2,  1919,  became  a 
law.  In  granting  the  Secretary  of  War  this  special  authority  to 
adjust  informal  agreements,  Congress  thought  it  best  to  place  a  time 
limit  on  the  period  during  which  such  claims  might  be  presented,  and 
therefore  inserted  a  provision  in  the  act  reading  as  follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claims  not  presented  before  June  thirtieth,  nineteen 
hundred  ana  nineteen." 

3.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  plain  and  definite.  Claims  arising  under  this  act,  presented 
after  June  30,  1919,  can  not  be  considered  by  the  Secretary  of  W^ar^ 
nor  by  the  War  Department  Claims  Board,  which  in  such  cases  is  the 
agent  of  the  Secretary  of  War.  This  Board  is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 1919, 
and,  in  so  doing,  must  comply  strictly  with  every  provision  of  the 
act.  It  is  not  possible  for  this  Board  to  comply  with  only  part  of  the 
act  and  to  ignore  the  balance  of  its  requirements.  Therefore,  we  must 
give  as  much  consideration  to  the  provision  fixing  a  final  presenta- 
tion date  as  to  the  other  portions  of  the  act,  and  can  not  take  jurisdic- 
tion of  a  claim  which  was  presented  after  June  30, 1919.  (McDonald 
&  Co.,  case  No.  1665,  Vol.  II,  decisions  War  Department  Board  of 
Contract  Adjustment,  p.  442 ;  Schultz  &  Hirsch,  case  No.  2170,  Vol. 
II,  decisions  War  Department  Board  of  Contract  Adjustment,  p.  763. ) 

4.  These  claimants  failed  to  present  their  claims  to  the  Government 
before  June  30, 1919  (and  for  nearly  a  year  thereafter).  It  is  clear, 
therefore,  that  these  claims  can  not  be  considered  and  that  this  Board 
is  without  power  or  authority  to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Boards 


July  31, 1920. 
Case  No.  2817. 

In  re  CLAIM.  OF  BELL  TELEPHOKE  CO.  OF  PENNSYLVANIA. 

1.  TEX.EPHOHE  FACILITIES. — ^Where  the  Qovernment  requested  the  Installation 

of  telephone  facilities  requiring*  a  large  switchboard  in  a  Government 
plant  and  claimant  ordered  the  switchboard,  which,  however,  was  never 
used  on  account  of  the  noncompletion  of  the  plant,  the  Government  is  not 
obligated  under  the  act  of  March  2,  1919,  to  reimburse  claimant  its  loss 
on  the  switchboard. 

2.  CI.AJ1C  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $4,514.49, 

based  upon  an  implied  agreement  in  relation  to  the  installation  of  tele- 
phone facilities.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was  filed  March  31, 1919,  as  a  class  B  claim  under  the 
act  of  March  2,  1919,  in  accordance  with  Purchase,  Storage,  and 
Traffic  Division  Supply  Circular  No.  17,  for  $4,514.49  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  A  hearing  has  been  had  in  the  matter  at  which  time  both  the 
i-laimant  and  the  Government  were  represented  by  counsel. 

3-  It  appears  from  the  record  that  the  United  States  Steel  Cor- 
poration Ordnance  Department  had  a  contract  with  the  United 
States  Government  for  the  construction  and  operation  of  the  Neville 
Island  ordnance  plant  for  which  it  received  a  profit  of  $1  for  its 
services. 

4.  The  claimant  alleges  that,  in  the  early  part  of  1918  and  prior  to 
November  12,  1918,  at  the  request  of  Mr.  Hughes,  general  superin- 
tendent of  the  United  States  Steel  Corporation  Ordnance  Depart- 
ment, Mr.  Cochran,  auditor  of  the  United  States  Steel  Corporation 
Ordnance  Department,  and  Maj.  George  Burgin,  United  States  Army, 
Ordnance  Department,  it  was  requested  to  install  telephone  service 
for  the  completed  plant. 

5.  The  only  evidence  on  this  point  is  that  of  Mr.  Joseph  K.  Martin, 
district  superintendent  of  the  claimant  company,  who  states  that — 
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"  Probably  a  little  before  we  received  this  letter  (letter  referred  to 
being  claimant's  Exhibit  No.  2,  dated  Oct.  18,  1918),  I  took  up 
with  Mr.  Hughes,  the  general  superintendent  of  the  United  States 
Steel  Corporation  Ordnance  Department,  and  Maj.  George  Bur^rin 
the  question  of  giving  them  the  ultimate  telephone  service  for  the 
completed  plant ;  and  at  a  conference  which  was  called  by  Mr.  Hughes 
and  attended  by  Mr.  Walters  and  Maj.  Burgin,  Mr.  Cochran,  the 
auditor  of  the  United  States  Steel  Corporation  Ordnance  Depart- 
ment, and  probably  four  or  five  others  of  the  executive  heads,  it  was 
decided  at  that  conference  that  their  needs  would  be  probably  600  sta- 
tions by  the  end  of  1920,  and  to  that  end,  that  the  telephone  company 
should  prepare  plans  and  submit  them  at  a  later  conference.  *  *  ♦ 
At  that  conference  it  was  decided  that  Mr.  Cochran,  the  auditor  of 
the  United  States  Steel  Corporation  Ordnance  Department,  would  be 
the  man  with  whom  the  telephone  company  would  deal  since  he  had 
the  disbursement  of  the  space  in  the  administration  building." 

6.  The  witness  was  unable  to  recall  the  exact  words  used,  but  states 
as  follows : 

'^The  substance  was  that  the  telephone  company  would  submit 
plans  of  the  layout  for  a  board  capable  of  taking  care  of  their  tele- 
phone requirements  until  the  end  of  1920,  and  the  telephone  company 
was  given  a  blue  print  of  one  of  the  floors  of  the  administration 
building  in  which  this  board  was  to  be  located,  and  asked  by  Mr. 
Hughes  to  conform  to  that  blue  print  and  prepare  a  plan  which 
would  show  the  location  and  size  of  the  permanent  private  branch 
exchange.  ♦  ♦  ♦  This  plan  was,  as  per  previous  arrangement, 
submitted  to  Mr.  Cochran,  the  auditor  of  the  United  States  Steel 
Corporation  Ordnance  Department  ♦  *  ♦  and  as  a  result  he 
went  down  to  Hog  Island  and  looked  over  the  installation  that  our 
company  was  making  there  and  came  back  and  approved  the  plan 
and  told  us  to  go  ahead,  but  that  probably  we  would  not  be  given 
space  in  the  administration  building  owing  to  the  lack  of  other  space, 
and  to  give  him  other  copies  of  the  plan,  and  that  they  would  erect  a 
building  for  telephone  service  as  well  as  for  storage,"  etc. 

7.  The  evidence  further  shows  that  the  blue  print  testified  as  hav- 
ing been  submitted  to  Mr.  Cochran  for  approval  bears  the  notation 
"  Checked  7-12-18." 

8.  The  evidence  further  shows  that  the  switchboard  in  question 
was  ordered  by  the  claimant  some  time  in  July  and  was  delivered 
to  the  claimant  October  22, 1918. 

DECISIOH. 

1.  Under  the  act  of  March  2,  1919,  there  must  be  an  agreement, 
either  express  or  implied,  before  the  Secretary  of  War  is  authorized 
to  adjust,  pay,  or  discharge  same.  The  evidence  submitted  by  the 
claimant  in  the  instant  case  discloses  no  express  agreement  and  from 
the  facts  in  evidence  the  law  can  not  imply  an  agreement  resulting 
in  obligation. 
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2.  It  is  probable  that  the  claimant's  witness,  Mr.  Martin,  is  in* 
error  when  he  places  the  conference  upon  which  claimant  relies  as 
being  a  little  prior  to  the  receipt  of  the  letter  dated  October  18, 1918, 
because  the  blue  print  which  was  submitted  to  the  representatives 
of  the  Government  appears  to  have  been  checked  as  far  back  as  July 
12,  1918,  but,  even  admitting  that  the  conference  was  held  prior  to 
July  12,  1918,  there  is  nothing  to  show  that  at  that  conference  any 
definite  agreement  was  entered  into  or  any  definite  promise  made  to 
reimburse  the  telephone  company  for  expenditures  which  might  be 
made. 

3.  For  the  reasons  above  the  Board  is  of  the  opinion  that  no  agree- 
ment, either  express  or  implied,  was  entered  into  within  the  purview 
of  the  act  of  March  2, 1919. 

DISPOSITION. 

An  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
tion and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


July  31,  1920. 
Case  No.  2677. 

In  re  CIJk.IK  OF  JOLIET  POBGE  CO. 

1.  KATEKIALS  IH  FBOCESS. — ^Where  forsrings  ordered  by  the  OoTernment  were 

found  defective  on  delivery  but  the  Govemment  requested  permission  to 
anneal  them  at  claimant's  expense,  which  permission  was  srranted  by 
claimant  but  the  annealing  was  not  done,  claimant  is  entitled  to  recorer 
for  the  f orglngs  on  the  basis  of  materials  in  process. 

2.  FACILITIES. — There  is  no  merit  in  a  claim  for  reimbursement  on  account 

of  facilities  which  were  not  specially  installed  for  the  performance  of  a 
contract  and  were  not  ordered  by  any  representative  of  the  GoTernment. 
8.  CLAIM  AND  DECISIOK.— Claim  for  |78,504.09  filed  under  the  act  of  lUrch 
8,  1818,  and  also  presented  under  0.  0.  103  arising  from  a  validly  eze* 
cuted  purchase  order  for  steel  forgings.  Held,  claimant  is  entitled  to 
recover  one  item  of  its  claim;  others  disallowed. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  in  part  under  General  Order  No.  103  and  in 
part  under  the  act  of  March  2,  1919,  and  is  for  $78,504.09.  It  was 
filed  originally  with  the  Board  of  Contract  Adjustment  on  November 
13, 1919.  The  trial  section  determined  it  to  be  a  class  A  claim;  and 
as  the  Chicago  district  claims  board  has  not  passed  upon  the  claim, 
it  was  forwarded  to  that  board  for  determination,  as  claimant  has  its 
place  of  business  within  the  territory  over  which  the  Chicago  district 
claims  board  exercises  jurisdiction.  The  Chicago  district  claims 
board  passed  upon  the  claim  and  allowed  claimant  the  sum  of 
$4,252.02  on  certain  items  of  its  claim  for  materials  and  denied  the 
item  for  increased  facilities.  Claimant  then  appealed  directly  to  the 
Board  of  Contract  Adj  ustment. 

2.  Claimant  had  a  purchase  order,  No.  4817,  dated  October  17, 
1918,  for  the  manufacture  of  forgings,  consisting  of  15  separate 
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items,  at  unit  prices  therein  specified.    Only  the  following  items  are 
in  dispute: 


Item 
So. 


2 
3 


Articles  or  Mrrioes. 


8f  inches  diameter,  moltiplee  of  85.5  inches  (approximately 
S4,548  poimdsX. 


5f  inches  diameter,  pieoes  78  inches  long.    Must  have  squaie 

5y90,r- 
4  I  3}^  incdies  diameter,  multiples  of  86.6  inches  (approximately 


ends  (approximately  90,073  pounds). 
diam< 


5 
9 


38,528  pounds) 
7  inches  diameter,  in  commeroial  hare  not  over  16  feet  long 


(approximately  3,996  pounds), 
ichi 


4}  inches  diameter,  in  commercial  bars  not  over  10  feet  long 
(approximately  4,063  pounds) 


Quantity. 

Unit. 

2,252 

Foot.... 

158 

Piece.... 

1,026 

Foot.... 

30 

do 

84 

....do 

Piioe. 


10.12 

.12 

.12 

.12 

1.12 


^  Per  pound. 

The  purchase  order  recites  that  it  is  in  confirmation  of  an  order 
"•  placed  by  Mr.  Green  while  in  Joliet,  October  14,  1918."  Deliveries 
under  the  order  were  to  begin  on  or  before  November  6,  1918,  and 
were  to  be  completed  by  December  15,  1918.  The  order  is  signed  on 
behalf  of  the  Government,  "L.  T.  Hillman,  colonel,  Ord.  Dept., 
commanding,  by  R.  H.  Fulton,  jr.,  Capt.,  Ord.  Dept."  In  addition 
to  a  claim  directly  under  the  purchase  order,  claimant  contends  that 
it  is  entitled  to  an  award  on  account  of  special  facilities  installed 
in  its  plant  and  for  the  rehabilitation  of  its  plant  on  account  of 
damage  through  a  fire  of  incendiary  origin.  The  amount  of  its  claim 
for  special  facilities  is  $56,014.14. 

3.  There  is  testimony  by  Mr.  H.  W.  Sharpe,  claimant's  secretary- 
treasurer,  that  prior  to  June  30,  1919,  he  discussed  tlie  merits  of  the 
claim  with  Mr.  Walter  E.  Green,  purchasing  agent  at  the  Rock 
Island  Arsenal,  and  Edmund  A.  Russell,  ordnance  district  chief  at 
Chicago,  and  that  his  reason  for  not  filing  a  written  claim  prior  to 
that  date  was  because  of  the  unsettled  conditions  regarding  it  and 
his  inability  at  that  time  to  state  the  exact  amount  thereof.  In  his 
testimony  Mr.  Russell  denied  having  had  such  conversations.  Mr. 
Green  admitted  having  discussed  the  matter  with  claimant. 

4.  By  letter  dated  October  26  the  Rock  Island  Arsenal  notified 
claimant  of  the  cancellation  of  items  Nos.  2  and  3  of  the  purchase 
order.  A  fire  occurred  at  claimant's  plant  on  the  night  of  October  17, 
1918,  and  the  plant  was  thereby  badly  damaged,  and  on  this  account 
and  on  account  of  an  influenza  epidemic  claimant's  office  was  in  a 
state  of  turmoil  at  the  time  it  received  the  notice  of  cancellation 
contained  in  the  letter  of  October  26.  The  letter  found  its  way  into 
the  files  without  coming  to  the  knowledge  of  any  of  the  officers  of 
claimant,  and  claimant's  officers  did  not  learn  thereof  until  the  fol- 
lowing August. 

48090—21 11 
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5.  It  was  the  custom  of  the  Government  to  follow  up  its  cancella- 
tions with  supplemental  letters  in  case  acceptance  of  cancellation  was 
not  received.  As  to  the  other  items  of  the  purchase  order  which  were 
canceled,  this  custom  was  followed.  But  there  was  no  follow-up 
letter,  either  mailed  by  the  arsenal  or  received  by  claimant,  as  to  items 
Nos.  2  and  3. 

6.  The  Government  maintained  an  inspector  at  claimant's  plant,  to 
whom  copies  of  cancellation  notices  were  customarily  mailed  by  the 
arsenal,  but  the  record  is  silent  as  to  his  having  received  a  copy  of 
the  cancellation  of  items  Nos.  2  and  3. 

7.  Item  No.  2 :  A  portion  of  the  claim  under  this  item  is  for  1^19 
feet  of  3f-inch  forged  steel  bars,  85^  inches  long,  weighing  48,857 
pounds.  No  work  was  done  on  this  item  until  January,  1919,  and  the 
articles  were  not  completed  until  July.  These  articles  are  on  hand 
at  claimant's  plant.  Another  portion  of  the  claim  under  this  item 
is  for  1,033  feet  of  forged  steel  bars,  3|  inches  in  diameter,  weighing 
39,990  pounds.  These  articles  were  shipped  to  the  Rock  Island  Arse- 
nal, and  on  August  7,  1919,  were  rejected  by  it  because  of  the  can- 
cellation of  October  26,  1918. 

8.  Item  No.  3 :  The  claim  under  this  item  is  for  reimbursement  for 
73  forged  bars,  5J  inches  in  diameter,  weighing  48,900  pounds.  This 
item  was  included  in  the  cancellation  notice  of  October  26,  1918. 
No  work  was  in  process  at  that  time  and  no  materials  had  been 
ordered  at  the  time  of  the  cancellation.  On  March  10, 1919,  claimant 
shipped  60  pieces;  on  April  10, 1919,  23  pieces;  and  on  July  17, 1919, 
73  pieces.  The  Arsenal  paid  claimant  for  the  shipments  of  March 
10  and  April  10.  The  shipment  of  July  17,  1919,  was  rejected  be- 
cause it  failed  to  meet  the  chemical  analysis. 

9.  Item  No.  4:  The  claim  under  this  item  is  for  reimbursement 
for  rejected  steel.  This  steel  was  shipped  January  16,  1919.  Of  the 
total  shipment  of  6,790  pounds,  2,590  pounds  were  rejected,  and 
claimant  was  paid  for  the  balance  of  4,200  pounds.  On  March  5  the 
Rock  Island  Arsenal  requested  permission  to  anneal  this  steel  at 
claimant's  expense  so  as  to  make  it  conform  to  the  specifications.  ( )n 
March  8,  1919,  claimant  consented  to  such  request.  However,  the 
material  has  not  been  annealed. 

10.  Item  No.  5 :  The  claim  under  this  item  is  for  30  feet  of  forged 
bars,  7  inches  in  diameter,  weighing  8,996  pounds.  These  bars  were 
completed  April  24,  1919,  and  rejected  on  June  27,  1919,  by  the 
arsenal  because  of  the  failure  of  a  sample  to  meet  the  chemical 
analysis.  These  bars  are  on  hand  at  claimant's  plant.  The  defects 
in  these  bars,  as  in  the  bars  shipped  under  item  No.  4,  were  such  that 
the  Government  believed  the  deficiency  could  be  overcome  by  anneal- 
ing, and  suggested  that  the  bars  be  annealed  by  claimant  at  its  plant. 
They  do  not  appear  to  have  been  annealed. 
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11.  Item  No.  9 :  The  claim  under  this  item  is  for  84  feet  of  forged 
bars,  4J  inches  in  diameter.  The  bars  were  not  completed  until 
July  23, 1919,  and  upon  chemical  analysis  were  found  to  be  deficient, 
and  they  were  rejected  by  the  arsenal.  Final  rejection  was  made 
by  letter  from  the  arsenal  to  claimant,  dated  August  7, 1919. 

12.  A  portion  of  the  claim  amounting  to  $56,014.15  is  for  special 
facilities  which  claimant  alleges  were  installed  for  the  purpose  of 
filling  the  purchase  order.  At  the  time  the  purchase  order  was  re- 
ceived by  claimant  its  plant  was  engaged  in  work  upon  contracts 
for  the  Shipping  Board  and  the  Navy.  While  the  purchase  order 
under  which  this  claim  arises  was  the  first  contract  claimant  had 
received  from  the  Ordnance  Department,  it  did  receive  other  ord- 
nance contracts  to  be  executed  at  its  plant.  The  purchase  order  is 
silent  as  to  facilities,  and  claimant  does  not  contend  that  the  facili- 
ties for  which  it  now  makes  claim  were  installed  by  direction  of  any 
ordnance  officers. 

13.  Claimant's  secretary-treasurer,  Mr.  H.  W.  Sharpe,  testified 
that  the  plant  extensions  and  facilities  were  installed  in  order  to  get 
greater  production  and  "  help  win  the  war  "  and  as  the  result  of  gen- 
eral statements  by  ordnance  officers  to  go  ahead  and  increase  its 
plant  and  get  the  material  out.  He  testified  that  he  talked  with  Mr. 
Walter  E.  Green  and  Mr.  Edmund  A.  Russell  regarding  increased 
facilities.  Mr.  Green  testified  that  claimant  advised  him  "  they  were 
increasing  the  facilities  and  would  be  in  better  shape  to  furnish  mate- 
rial on  future  orders  " ;  that  it  was  just  a  matter  of  information  to 
him;  that  he  did  not  make  any  request  of  claimant  to  increase  its 
facilities;  that  his  understanding  was  that  claimant  was  ^Volun- 
tarily increasing  their  plant  and  asked  you  (him)  to  keep  them  in 
mind."  Mr.  Sussell  testified  that  he  did  not  order  or  request  claim- 
ant to  install  additional  facilities.  Mr.  Sharpe  testified  that  claim- 
ant could  have  filled  the  order  eventually  without  increasing  its 
facilities,  but  that  he  did  not  believe  that  the  order  could  have  beea 
filled  within  the  time  limited  therein  without  increasing  the  facili- 
ties. Mr.  Green  testified  that,  in  his  opinion,  claimant's  plant  was 
sufficiently  equipped  at  the  time  he  gave  it  the  order  out  of  which 
this  claim  arises  to  complete  the  order  within  the  60  days  required 
by  it. 

DECISION. 

1.  Order  No.  4817  is  a  formally  executed  contract,  in  that  it  meets 
the  requirements  of  Compiled  Statutes,  section  6854. 

2.  The  claim  under  items  Nos.  2  and  3  is  disallowed  because  of 
the  cancellation  of  these  items  by  letter  from  the  Rock  Island  Arsenal 
dated  October  26,  1918,  only  nine  days  after  the  order  was  placed 
and  before  commitments  had  been  made  for  materials  therefor  or 
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any  work  had  been  done  upon  the  articles  included  in  the  cancella- 
tion. 

3.  The  claim  under  items  Nos.  5  and  9  is  disallowed  because  of  the 
failure  of  the  articles  furnished  thereunder  to  meet  the  chemical 
analysis  and  final  tests  of  the  Government. 

4.  Item  No.  4 :  While  the  shipment  of  steel  for  which  claim  is  made 
under  this  item  was  rejected  by  the  arsenal,  it  appears  that  the  defi- 
ciency was  such  that  it  could  be  supplied  by  an  annealing  process  at 
the  arsenal;  that  the  arsenal  requested  permission  to  anneal  these 
bars  at  claimant's  expense,  and  that  such  permission  was  granted. 
It  is  the  opinion  of  this  Board  that  claimant  is  entitled  to  recover 
under  this  item  as  for  materials  in  process  under  the  supply  circulars. 

5.  The  claim  for  amortization  of  facilities  is  disallowed  for  the 
reason  that  it  does  not  appear  that  the  facilities  in  question  were 
specially  installed  for  the  performance  of  order  No.  4817  or  were 
necessary  therefor. 

6.  The  claim  for  increased  facilities  based  upon  the  theory  of  an 
alleged  agreement  under  the  Dent  Act  is  disallowed  for  the  reason 
that  the  testimony  does  not  establish  any  agreement,  express  or  im- 
plied, between  the  Government  and  claimant  for  the  installation  of 
additional  equipment,  or  for  the  extension  of  plant,  or  for  the  restora- 
tion of  that  portion  destroyed  by  fire. 

DISPOSITION. 

1.  The  appeal  section  hereby  transmits  its  decision  to  the  ordnance 
section  for  appropriate  action.  In  this  connection  attention  is  in- 
vited to  the  fact  that  this  section  has  not  reviewed  the  items  allowed 
by  the  Chicago  district  claims  board,  but  has  confined  itself  to  a 
consideration  of  those  items  which  were  disallowed. 

Mr.  McCandless  concurring  for  the  appeal  section  and  Mr.  Steever 
concurring  for  the  War  Department  Claims  Board. 


July  30, 1920. 
Case  No.  1970. 

Rehearing  in  re  CLAD!  OF  OAS  OIL  CHEMICAX  CO. 

1.  FORMAL    CONTBACT  —  SUSPENSIOH  —  TEBMIHATION.— Where    olaimant's 

fonnal  contract  was  suspended  by  mutual  consent  after  the  signing  of 
the  armistice,  the  Government  waived  any  right  to  terminate  it  for 
claimant's  default. 

2.  FACILITIES. — Where  claimant  had  sufficient  facilities  for  the  performance 

of  a  contract  awarded  by  the  Qovernment  and  no  additional  facilities 
were  contemplated  or  added  in  the  contract  price,  claimant  is  not  entitled 
to  amortization  of  facilities. 

I.  XATEBIALS. — ^Where  the  materials  acquired  by  claimant  for  performance  of 
its  Oovemment  contract  were  of  such  inferior  quality  as  to  be  unsuitable 
for  that  purpose,  claimant  is  not  entitled  to  reimbursement  on  account  of 
such  materials  left  on  its  hands  on  suspension  of  the  contract. 

4.  CIAUC  AHP  DECISION. — ^This  claim  arose  under  a  validly  executed  contract 
for  tuluol.  The  Chicago  district  claims  board,  Ordnance  Department, 
recommended  an  award  in  the  sum  of  $40,256.76.  On  Xarch  28,  1880,  the 
Board  of  Contract  Adjustment  disallowed  the  entire  claim.  Held,  on 
rehearing,  that  claimant  is  entitled  to  an  adjustment  of  its  contract  in 
accordance  with  the  supply  circulars  but  that  the  principal  items  of  the 
claim  must  be  denied.  For  the  prior  decision  of  the  Board,  see  Volume 
4,  page  548. 


Mr.  Henry  writing  the  opinion  of  the  Board. 


NATUltE  AND  ORIGIN  OF  CLAIM. 

1.  This  claim  was  originally  presented  to  the  Chicago  district 
claims  board  of  the  Ordnance  Department.  That  board  on  June  28, 
1919,  recommended  to  the  Claims  Board,  Ordnance  Department,  that 
an  award  be  made  to  the  claimant  in  the  sum  of  $40,256.76.  The 
Claims  Board,  Ordnance  Department,  on  September  5,  1919,  for- 
warded the  claim  to  the  War  Department  Board  of  Appraisers  in 
compliance  with  Claims  Board  Circular  No.  51,  which  directs  that 
claims  arising  from  compulsory  orders  be  forwarded  to  that  board. 
The  War  Department  Board  of  Appraisers  under  date  of  September 
10, 1919,  transmitted  this  claim,  which  it  denominated  a  claim  for 
toluol  produced  under  Army  Compulsory  Order  360  B/C  to  this 
Board  under  memorandum  from  the  Assistant  Director  of  Purchase, 
Storage  and  TraflBc  Division,  dated  April  18, 1919. 
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2.  After  a  hearing  this  Board,  on  the  22d  day  of  March,  1920,  by  its 
decision  denied  the  claimant  relief  disallowing  the  entire  claim.  Sub- 
sequently upon  the  recommendation  of  the  standing  committee  of 
rehearings  of  this  Board,  on  the  7th  day  of  May,  the  7th  day  of  June, 
and  the  6th  day  of  July,  1920,  a  rehearing  upon  the  claim  was  held. 

FINDINGS  OF  FACT. 

1.  Under  date  of  May  14, 1918,  claimant  entered  into  a  formal  con- 
tract known  as  War  Ord.  P-7924~895-E  with  the  Ordnance  Depart- 
ment, which  contract  provided  for  the  manufacture  and  delivery  by 
the  claimant  to  the  Ordnance  Department  of  100,000  gallons  of  toluol 
at  $1.50  per  gallon,  deliveries  to  begin  as  soon  as  practicable,  and  not 
later  than  July  1,  and  to  be  at  the  rate  of  not  leas  than  10,000  gallons 
per  month.  The  contract  also  contained  an  option  to  the  Chief  of 
Ordnance  to  require  successive  additional  amounts  of  50,000  pounds 
each  until  the  termination  of  the  war.  The  contract  further  provides 
that  "  time  is  of  the  essence  of  the  contract." 

2.  Under  date  of  June  20,  1918,  the  Director  of  the  Purchase, 
Storage,  and  Traffic  Division  issued  to  claimant  under  section  120 
of  the  national  defense  act  Compulsory  Order  360  B/C,  Ordnance 
No.  514,  which  is  quoted  in  full  in  the  opinion  of  this  Board  in  the 
case  of  the  Pittsburgh  By-Products  Coke  Co.  (1  Decisions  of  this 
Board,  p.  758.)  By  the  terms  of  this  order  the  claimant's  entire 
output  of  toluol  between  July  1  and  December  31,  1918,  is  com- 
mandeered, but  prior  contracts  of  the  War  Department  are  excepted 
from  the  operation  of  such  order. 

3.  This  claim  is  principally  for  special  facilities  and  unabsorbed 
amortization,  and  has  been  filed,  both  under  the  formal  contract  of 
May  14  and  the  Compulsory  Order  No.  360.  By  reason,  however, 
of  the  fact  that  the  formal  contract  referred  to  required  the  claim- 
ant's entire  capacity,  it  would  appear  that  there  was  no  balance  of 
production  which  might  have  been  allocated  to  the  compulsory  order, 
and  which  therefore  could  come  under  the  operation  of  that  order. 
This  Board  will,  therefore,  treat  the  claim  as  one  being  made  under 
the  formal  contract  of  May  14, 1918.  While  claimant  introduced  no 
evidence  as  to  the  suspension  and  cancellation  of  the  contract  of 
May  14,  1918,  in  pursuance  of  the  terms  thereof  or  otherwise,  claim- 
ant was  nevertheless  directed  to  suspend  operations  under  the  com- 
pulsory order,  and  thereupon  suspended  operations,  although  such 
operations  were  really  being  carried  on  under  the  contract.  The 
claimant's  suspension  of  operations  has  been  ratified  by  the  War 
Department  by  the  acceptance  by  the  district  claimis  board  of  the 
claim  filed  under  the  formal  contract  arising  under  the  suspension 
thereof.    The  claim  will,  therefore,  be  treated  as  one  filed  under  an 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    157 

agreed  suspension  of  operations  under  the  formal  contract  of  May 
14, 1918. 

4.  The  claimant  made  only  one  shipment  of  toluol,  which  con- 
sisted of  2,394  gallons,  under  the  contract  of  May  14,  1918,  shipped 
in  August,  1918,  for  which  claimant  has  been  paid  at  the  contract 
price.  This  shipment  was  considered  as  a  delivery  under  the  formal 
contracts  and  there  was  no  production  and  no  deliveries  under  Com- 
pulsory Order  Xo.  360.  In  the  previous  decision  of  this  Board  relief 
was  denied  the  claimant  upon  the  principal  ground  that  it  was  so 
delinquent  in  deliveries,  which  delayed  deliveries  were  not  satisfac- 
torily explained,  that  a  situation  was  created  whereby  the  contract 
should  have  been  canceled  bv  the  Chief  of  Ordnance  imder  article  12 
thereof,  which  provided  that  it  might  be  canceled  "because  of  the 
abandonment  or  willful  or  continued  violation  of  this  contract  by 
the  contractor."  New  evidence  was  adduced  by  the  claimant  upon 
the  rehearing  for  the  purpose  of  showing  that  the  claimant  had  made 
every  effort  to  perform  his  contract.  An  attempt  was  further  made 
to  show  that  claimant  was  unable  to  obtain  sufficient  material  for  the 
performance  of  its  contract,  due  to  the  action  of  the  Government  in 
commandeering  almost  the  total  supply  of  the  country. 

5.  At  the  time  of  the  signing  of  the  contract  of  May  4,  1918,  the 
claimant  had  under  commitment  a  sufficient  quantity  of  crude  oil 
from  Minneapolis  to  produce  about  one-third  of  the  finished  product 
under  the  contract.  The  crude  oils  from  Minneapolis,  under  a  plan 
apparently  approved  by  the  Ordnance  Department,  were  shipped  to 
the  Northwestern  Blau  Gas  Co.,  of  St.  Paul,  for  the  purpose  of  a 
preliminary  distillation,  the  result  of  which  was  thought  would  be 
to  alleviate  the  transportation  difficulties  resulting  from  a  shortage 
of  tank  cars,  because  this  preliminary  distillation  would  cause  a  re- 
duction of  the  quantity  of  containing  oils  to  be  shipped  to  about  one- 
third  of  its  original  bulk.  It  developed,  however,  after  this  quantity 
of  crude  oil  had  been  run  through  the  preliminary  distillation  process 
and  shipped  to  the  claimant's  plant,  that  such  distillation  had  re- 
sulted in  a  loss  of  more  than  one-half  of  the  toluene  content  of  the 
crude  oil,  which,  according  to  the  testimony  of  an  expert  called  by 
the  claimant,  was  through  no  fault  of  the  process  of  final  distillation 
at  the  claimant's  plant.  The  claimant  was,  therefore,  in  the  position 
of  having  all  its  storage  tanks  filled  with  a  light  oil  which  produced 
so  small  a  percentage  of  toluol  when  finally  distilled  that  it  was 
impossible  for  claimant  to  keep  up  with  its  production  as  required 
bv  the  contract. 

6.  As  late  as  September  3,  1918,  Maj.  E.  G.  Pratt,  president  of 
the  claimant  company,  addressed  a  letter  to  the  Production  Division, 
Washington,  in  which  he  stated  in  the  closing  paragraph  thereof — 
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"We  are  not  in  immediate  need  of  this  product  (crude  light  oil), 
but  may  be  at  the  expiration  of  30  days  if  we  are  unable  to  pick  up 
a  sufficient  supply  in  this  locality  to  keep  our  plant  going  at  maxi- 
mum capacity." 

Upon  September  16,  1918,  a  letter,  presumably  signed  by  Maj. 
Pratt,  was  addressed  by  the  claimant  to  CoL  Samuel  McRoberts,  in 
which  the  writer  stated : 

"  Boiled  down,  delay  in  installing  machinery  and  apparatus,  labor 
troubles,  and  inferior  crude  has  ^ut  us  behind  in  our  operations, 
besides  causing  our  expenses  to  be  largely  in  excess  of  our  income. 
Of  the  $30,000  received  from  the  Government,  $28,000  went  for  the 
above-mentioned  crude,  and  the  balance  and  much  more  for  new 
apparatus." 

Upon  'September  23,  1918,  the  secretary  of  the  claimant  company 
addressed  a  letter  to  Capt.  H.  C.  Porter  in  which  it  was  stated  in  the 
closing  paragraph  thereof — 

"  We  have  finally  completed  the  installation  of  an  additional  still, 
and  wuth  the  arrival  of  light  oil  we  hope  to  be  able  to  take  care  of 
our  contract  to  furnish  10.000  gallons  per  month  regularly." 

From  the  above,  as  well  as  from  the  testimony  of  former  Capt. 
H.  J.  Schlessinger  and  the  report  of  E.  H.  Burdick,  it  would  appear 
that  there  were  other  causes  for  the  delinquencies  of  the  contractor  in 
addition  to  the  poor  quality  of  the  semidistilled  oils  which  it  received 
frorti  the  Northwestern  Blau  Gas  Co.  It  would  appear  that  the 
claimant's  output  was  only  200  gallons  per  day  at  the  time  of  Mr. 
Burdick's  inspection,  and  that  the  new  apparatus,  requisite  owing  to 
the  poor  quality  of  materials  claimant  had  on  hand,  to  bring  its 
capacity  up  to  the  required  amount  was  not  installed  until  the  latter 
part  of  August,  1918.  However,  it  is  apparent  that  both  Capt. 
Schlessinger's  opinion  and  Mr.  Burdick's  report  are  based  upon  very 
meager  observation  and  inspection  of  the  claimant's  plant. 

7.  The  record  does  not  disclose  with  any  degree  of  accuracy  when 
the  claimant  first  specifically  requested  the  assistance  of  the  Govern- 
ment in  securing  a  supply  of  light  or  crude  oils.  The  correspondence 
offered  in  evidence  by  the  claimant  would  tend  to  show  that  no  con- 
crete request  for  aid  in  this  respect  was  made  until  about  the  middle 
of  the  month  of  September,  1918,  but  the  testimony  of  some  of  the 
claimant's  witnesses,  which  stands  uncontroverted,  is  to  the  effect 
that  definite  requests  were  made  to  the  Government  at  much  earlier 
dates.  This  testimony,  however,  is  not  in  complete  harmony  with 
the  letter  of  Maj.  E.  G.  Pratt  to  the  Production  Division,  dated  Sep- 
tember 3,  1918,  and  his  letter  oi  September  16,  1918,  addressed  to 
Col.  Samuel  McRoberts,  both  herein  above  referred  to.  It  is,  how- 
ever, clear  that  the  claimant  did  during  the  month  of  "September, 
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1918,  turn  to  the  Government  in  an  endeavor  to  secure  a  supply  of 
light  or  crude  oils. 

8.  The  exhibits  as  introduced  by  the  claimant  show  that  the  Gov- 
ernment, through  its  representatives,  endeavored  to  lend  some  ^sist- 
ance  to  the  claimant  by  suggesting  possible  sources  from  which  a 
supply  of  crude  oils  might  be  obtained.  The  claimant  cooperated 
\rith  the  suggestions  of  Capt.  Schlessinger  and  endeavored  to  secure 
crude  oils  from  the  sources  of  supply  as  suggested,  but  was  unable 
to  secure  an  adequate  supply. 

9.  The  testimony  showed  that  the  capacity  of  claimant  for  the 
manufacture  of  "chemically  pure"  toluol  at  the  time  they  entered 
into  the  contract  with  the  Government  was  between  500  and  600 
gallons  per  day.  The  Government  contract  required  a  capacity  of 
350  to  400  gallons  per  day.  Claimant,  therefore,  had  ample  facilities 
for  the  contract  at  the  time  it  was  negotiated. 

10.  One  of  the  chief  items  of  the  claim  is  for  a  column  which  was 
acquired  for  the  distillation  of  oil.  Due  to  the  lack  of  success  of 
the  Northwestern  Blau  Gas  Co.  contract  above  referred  to,  claimant 
found  that  it  had  on  its  hands  a  large  quantity  of  oil  with  an  insuffi- 
cient content  of  toluene  to  be  used  for  its  Government  contract. 

11.  When  claimant  got  into  difficulties  on  account  of  its  Blau  con- 
tract it  applied  to  Capt.  J.  M.  Moorehead,  the  head  of  the  chemicals 
and  explosives  section  of  the  War  Industries  Board,  for  advice.  He 
reconimended  to  claimant  a  Mr.  Dieterle,  and  claimant  employed  him. 
It  happened  that  Mr.  Dieterle  designed  the  column  for  which  claim 
is  made. 

12.  It  is  noted  that  this  claimant  has  been  advanced  $30,000  by 
the  War  Credits  Board  in  pursuance  to  article  VIII  of  the  contract. 

DECISION. 

1.  We  find  that  claimant  made  every  resonable  effort  to  get  the 
necessary  material  for  the  performance  of  its  contract. 

2.  It  was  alleged  that  the  Government  prevented  claimant  from 
getting  such  material  by  taking  control  of  the  toluol  supply  of  the 
country.  The  contention  was  not  well  substantiated,  for  it  appeared 
that  the  supply  of  a  large  number  of  small  manufacturers  of  oil  that 
contained  toluol  was  not  conunandeered. 

3.  It  is  clear,  however,  that  due  to  the  demand  of  the  Government 
for  toluol  and  the  measures  it  took  to  secure  it,  the  supply  of  ma-, 
terials  out  of  which  toluol  could  be  manufactured  was  greatly  re- 
stricted. There  can  be  no  question  that  the  oils  needed  by  claimant 
^ere  most  difficult  to  get.  We  should  hesitate  to  hold,  however,  that 
claimant  was  thereby  released  of  its  contract  obligations.  In  the 
view  we  take  of  the  case,  such  a  holding  is  unnecessary. 
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4.  It  was  suggested  in  behalf  of  the  Government  that  as  claimant 
was  in  default  on  the  contract  the  contract  was  terminated,  or  it 
should  now  be  held  to  be  terminated,  and  claimant  should  conse- 
quently receive  no  relief.  With  that  contention  we  can  not  agree. 
The  contract  was  not  tenninated  under  the  clause  allowing  termina- 
tion for  default.  It  was  suspended.  It  can  not  now  be  terminated 
to  relieve  the  Government  of  any  obligations  it  may  have  thereunder. 
The  Government  in  failing  to  terminate  it  before  it  was  suspended 
by  mutual  consent  waived  its  right  to  do  so. 

5.  However,  the  principal  part  of  the  claim  is  for  facilities  and 
the  evidence  introduced  at  the  hearing  showed  that  the  facilities  were 
not  such  as  the  Government  should  amortize  under  the  supply  cir- 
culars of  the  War  Department.  It  appeared  that  claimant  at  the 
time  the  contract  was  entered  into  had  sufficient  facilities  to  perforin 
it.  Therefore,  there  were  no  facilities  contemplated  as  necessary  to 
be  acquired  for  the  performance  of  the  contract  and  which  were  added 
in  the  contract  price. 

6.  Another  item  of  the  claim  is  for  materials,  received  under  the 
Northwestern  Blau  Co.  contract,  which  claimant  had  on  hand  at  the 
time  of  the  suspension  of  its  contract  with  the  (Tovernment.  As  it 
appears  that  this  oil  contained  such  a  small  toluene  content  that  it 
was  not  suitable  for  claimant's  Government  contract,  it  is  not  such 
material  as  claimant  should  charge  the  Government  with  on  sus- 
pension. 

7.  The  result  of  our  decision  is  that  claimant  is  entitled  to  have  its 
contract  adjusted  under  the  supply  circulars  of  the  War  Depart- 
ment and  to  be  reimbursed  for  such  partly  finished  product  and 
materials  as  it  had  on  hand  for  the  performance  of  its  contract  at 
the  time  of  its  suspension.  It  will  be  noted,  however,  that  under  the 
above  rulings  the  principal  items  of  the  claim,  i  e.,  the  one  for 
facilities  and  the  one  for  materials  not  suitable  for  the  contract,  are 
denied. 

DISPOSITION. 

1.  Tlris  case  will  be  sent  to  the  Ordnance  section  with  a  copy  of 
this  opinion  for  action  in  accordance  therewith. 

Mr.  McCandless  and  Maj.  Reilly  concurring  for  the  appeal  section; 
Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


July  14,  1920. 
Case  No.  2692. 

In  re  GLAIK  OF  MclCTLEB  INTERSTATE  CO. 

1.  FAGILITIB&— INSTALLED  XrNBEB  OBAL  AGBEEMENT.— Where  claimant 

under  an  oral  agreement  installed  increased  facilities  in  order  to  perform 
a  written  contract,  and  where  such  facilities  were  installed  with  the 
knowledge  and  consent  of  the  Government  and  the  promise  to  compen- 
sate claimant  therefor,  such  agreement  should  be  adjusted  hy  the  Secre- 
tary of  War  under  the  act  of  Karch  2,  1919,  and  claimant  should  be  re- 
imbursed for  actual  expenditures  made  therein. 

2.  CLAIK  AND  DECISION.— This  claim  for  pk5,Z70.97  arises  under  the  act  of 

Karch  2,  1919,  and  is  presented  upon  the  theory  that  the  Goyemment 
agreed  to  reimburse  claimant  for  expenditures  made  in  procuring  in- 
creased facilities.    Held,  claimant  is  entitled  to  relief. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  17,  1919,  for  $45,370.97,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  circumstances  under  which  this  claim  arises  can  best  be 
stated  by  quoting  from  the  testimony  given  on  the  hearing  by  Mr. 
Hubert  A.  Bruce,  late  major,  Ordnance,  attached  to  the  Production 
Division,  artillery  ammunition  section.  On  the  hearing  Mr.  Bruce 
testified  in  part  as  follows : 

"Mr.  Bkuce.  The  negotiations  with  the  McMyler  Interstate  Co. 
originally  covered  8-inch  caliber  shell,  and  when  the  Navy  Depart- 
ment turned  over  some  8-inch  rifles  they  were  to  be  mounted  on  rail- 
way mounts,  and  it  was  necessary  to  very  quickly  secure  some  8-inch 
^n  shell,  because  the  guns  were  ready  and  the  manufacture  of  the 
railway  mounts  was  not  expected  to  occupy  more  than  two  or  three 
Dionths.  So  as  to  take  care  of  that  necessity  certain  contracts  for 
Witzer  shell  were  converted  into  gun  shell.  Among  them  was  the 
McMyler  Interstate  contract.  Their  contract  included  the  forging 
of  the  shell  bodies,  the  machining  of  the  shell  bodies,  and  finishing 
Aem.  The  greater  chamber  pressure  in  the  8-inch  gun  over  that  oi 
the  howitzer  necessitated  that  the  shell  be  of  considerably  higher 
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elastic  limit,  and  it  was  determined  in  the  department,  after  a  num- 
ber of  conferences,  that  we  could  use  the  forgings  which  were  con- 
templated for  the  howitzer  shell  to  make  them  adapted  for  the  gun 
shell  by  heat  treating. 

"  Mr.  Stump.  Those  forgings  were  already  in  existence  ? 

"  Mr.  Bruce.  Some  of  them  were  in  existence.  The  steel  was  in 
existence  and  had  been  delivered  at  the  forging  plants  in  large 
quantity.  That  brougjht  into  the  contract  the  feature  of  heat  treat- 
ing, which  was  not  originally  incorporated  in  those  contracts.  The 
department  had  no  experience,  nor  had  any  of  the  contractors  had 
any  experience  in  heat  treating  this  caliber  of  shell.  Therefore  the 
clauses  in  the  contract  covering  the  heat  treating  and  the  installa- 
tion of  the  facilities  were  based  on  estimates  and  not  upon  exact 
expense. 

"  Mr.  Stump.  On  either  one  side  or  the  other  ? 

"Mr.  Bruce.  On  either  one  side  or  the  other.  The  plant  facili- 
ties section  of  the  production  division,  which  had  to  do  with  the  in- 
stallation of  manufacturing  facilities  of  whichever  kind  in  the  de- 
partment, had  plans  prepared,  at  the  advice  of  contractors,  and 
furnished  manufacturers  and  men  who  were  experienced  in  heat 
treating  in  other  lines,  and  used  the  experience  of  cert.ain  officers  in 
the  department  the  chief  of  whom  was  Col.  W.  P.  Barba,  who  had 
been  vice  president  and  general  manager  of  the  Midvale  Steel  &  Ord- 
nance Co.  at  their  Nicetown  works,  Irhiladelphia. 

"  Based  upon  this  advice  and  these  estimates,  a  composite  design 
was  approved  for  furnaces  which  was  thought  by  the  department  to 
be  capable  of  certain  hourly  production  per  unit,  and  which  per- 
formance was  guaranteed  bv  the  builder  of  those  furnaces,  which  in 
this  case  was  the  General  Combustion  Co.  The  McMyler  Interstate 
Co.  entered  into  a  contract  with  the  General  Combustion  Co.  for 
the  installation  of  three  units — ^three  furnaces — with  the  approval  of 
the  production  division  of  the  Ordnance  Department. 

"Mr.  Stump.  Was  the  General  Combustion  Co.'s  furnace  desig- 
nated by  the  Government? 

"  Mr.  Bruce.  It  was  not  designated  by  the  Government,  but  it  was 
authorized  for  purchase  by  the  Government.  In  no  case  did  we  de- 
mand or  specif  that  a  certain  furnace  should  be  used,  but  certain 
makes  of  rumaces  were  approved  and  should  be  bought  by  the  con- 
tractors with  Government  funds.  We  were  furnishing  the  money 
for  the  installation  of  all  the  heat-treating  equipment,  and  we  natu- 
rally insisted  that  the  expenditure  should  have  our  sanction  as  far 
as  the  design  went.  So,  in  the  case  of  this  contract,  the  furnaces 
which  were  bought  were  of  the  design  approved  by  the  Ordnance 
Department.  The  General  Combustion  Co.  was  approved  as  a 
proper  source  of  supply  and  a  deal  was  consummated.  When  these 
furnaces  were  installed,  after  a  short  operation,  it  was  found  that 
not  only  did  they  fail  to  meet  the  requirements  of  the  contract  in 
quantity,  but  the  result  was  not  uniform  as  to  quality,  and  the  Gen- 
eral Combustion  Co.  was  required  to  make  good  on  the  guaranty, 
and,  as  a  matter  of  fact,  the  company  did  make  good  by  rebuilding 
the  furnaces  at  their  own  cost. 

"Mr.  Stump.  This  applies  to  the  McMyler  Interstate  Co.'s  fur- 
nace? 
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^*Mr.  Bruce.  This  applied  to  the  McMyier's  furnaces  and  others. 
The  Ordnance  Department,  functioning  through  its  various  divi- 
sions, provided  for  the  extra  operation,  the  heat  treating,  by  install- 
ing the  equipment  to  do  the  heat  treating  and  agreeing  to  pay  an 
additional  sum,  which  at  the  time  the  contract  was  made  was  not 
arrived  at,  and  that  is  the  reason  for  that  blanket  clause  which  ap- 
pears some  place  in  this  contract  that  the  Government  agrees  to  pay 
the  entire  cost  of  the  heat-treating  operation." 

3.  The  contract  above  referred  to  bears  BC  1596,  dat^d  April  1, 
1918,  and  provides  for  the  delivery  of  390,000  eight-inch  common 
steel  shell  forgings  and  machining,  banding  and  attaching  base 
covers  to  the  same.  This  contract  makes  the  following  provision  with 
respect  to  heat-treating  facilities : 

"  2.  The  contractor  represents  that  it  will  be  necessary,  in  order  to 
manufacture  the  shell  herein  contracted  for,  to  expend  approximately 
$:22o,366  in  addition  to  the  increased  facilities  hereinbefore  referred 
to  for  the  purpose  of  constructing  and  installing  new  plant,  equip- 
ment, and  other  heat-treating  facilities  (hereinafter  called  heat-treat- 
ing facilities).  The  contractor  agrees  to  construct  said  heat-treating 
facilities  in  accordance  with  the  schedule  of  estimated  cost  hereto  at- 
tached and  made  a  part  hereof  and  marked  '  Schedule  2,'  and  such 
changes  as  may  hereafter  be  made  therein  and  approved  by  the  plant 
facilities  branch  of  the  Production  Division.  The  United  States  will 
make  payments  for  said  heat-treating  facilities  to  the  contractor  as 
follows : 

"'Upon  the  certificate  of  the  plant  facilities  branch  of  the  Pro- 
duction Division  showing  approval  of  material  delivered,  service  and 
labor  performed,  and  expenses  incurred  in  connection  with  said  heat- 
treating  facilities  the  United  States  will  promptly  reimbui  se  the  con- 
tractor. In  no  event  shall  the  United  States  pay  to  the  contractor 
more  than  $225,366  for  said  heat-treating  facilities.' 

"title  to  HEAT-TREATING  FACILITIES. 

'*  Title  to  said  heat-treating  facilities  so  paid  for  by  the  United 
States  shall  forthwith  vest  in  the  United  States,  and  the  United  States 
shall  have  the  right  to  remove  said  heat-treating  facilities  within  one 
year  after  the  termination  of  this  contract  or  any  extension  thereof, 
leaving  all  land  occupied  by  said  heat-treating  facilities  in  as  good 
condition  as  obtained  prior  to  such  removal. 

"The  contractor  shall  have  the  free  and  unrestricted  use  of  the 
heat-treating  facilities  during  the  currency  of  this  contract  or  any 
extension  thereof.  The  contractor  shall  make  all  necessary  repairs 
and  maintain  the  heat-treating  facilities  in  proper  working  order, 
such  repairs  and  maintenance  to  be  a  part  of  the  heat-treating  cost 
of  the  sheU." 

4.  The  contract  above  referred  to  was  proxy  signed,  and  on  April 
19, 1919,  claimant  filed  with  the  Ordnance  Claims  Board  statement 
of  claim,  Form  A,  and  included  therein  not  only  the  unsettled  items 
arising  under  the  written  contract  but  the  items  arising  under  the 
contract  herein  sought  to  be  established. 


164     DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

On  April  28,  the  Ordnance  Claims  Board  issued  certificate,  Form 
C,  validating  the  written  contract  and  has  effected  a  satisfactory 
settlement  with  the  claimant  of  all  items  arising  under  that  contract, 
but  has  segregated  the  items  arising  under  the  contract  herein  sought 
to  be  established  and  directed  the  claimant  to  submit  to  this  Board 
a  Class  B  claim  for  the  items  so  segregated. 

5.  Pursuant  to  the  provisions  of  the  original  contract  the  claimant 
had  contracted  with  the  General  Combustion  Co.  for  four  furnaces 
of  a  design  approved  by  Ordnance  and  had  also  proceeded  to  install 
the  additional  machinery  and  appliances  essential  to  the  heat-treatinp 
process.  These  furnaces  when  placed  in  operation  not  only  failed  to 
produce  the  results  guaranteed  by  the  General  Combustion  Co.  but 
it  was  demonstrated  that  even  though  these  furnaces  should  show  the 
increased  production  anticipated  by  their  reconstruction  by  the  (len- 
eral  Combustion  Co.,  which  was  then  in  process,  they  would  still  fall 
short  of  keeping  up  with  the  tooling  capacity  of  the  claimant  or  of 
meeting  the  deliveries  required  by  the  original  contract. 

6.  On  July  12,  1918,  these  conditions  were  the  subject  of  a  confer- 
ence between  Col.  W.  P.  Barba,  of  the  technical  section,  Ordnance, 
and  Maj.  Bruce  and  Mr.  Justin  Griess,  vice  president  of  the  claim- 
ant company.  As  a  result  of  this  conference  Mr.  Griess  was  advised 
by  Col.  Barba  "  that  he  was  satisfied  to  leave  the  matter  of  facilities 
required  for  this  work  entirely  in  our  hands,  as  he  felt  that  we  were 
taking  active  hold  of  the  proposition  and  would  realize  as  quickly 
as  anybody  the  necessity  and  requirements  for  this  work." 

Col.  Barba  also  said  that  he  was  ready  to  approve  any  request  made 
for  additional  facilities.  Maj.  Bruce  has  testified  that  he  was  pres- 
ent and  assented  to  these  statements  made  by  Col.  Barba. 

7.  At  the  conclusion  of  this  conference  claimant  addressed  a  letter 
to  the  facilities  branch,  Production  Division  of  the  Chief  of  Ord- 
nance, for  the  attention  of  Maj.  Winthrop  Sargent,  setting  forth 
the  necessity  for  additional  heat-treating  facilities  and  embracing 
an  itemized  list  of  the  same  at  an  estimated  cost  of  $55,900.  This 
seems  to  have  been  done  in  compliance  with  that  portion  of  Article 
XII  of  the  original  contract  which  reads  as  follows : 

"All  contracts  for  increased  facilities  and  for  components  to  be 
used  in  the  performance  of  this  contract  shall  be  submitted  to  the 
plant  facilities  branch  of  the  Production  Division  for  approval.  If 
no  action  is  taken  thereon  within  one  week  after  the  receipt  by  the 
plant  facilities  branch  of  the  Production  Division  of  the  matter  sub- 
mitted, the  approval  thereof  may  be  presumed." 

8.  The  claimant  proceeded  to  install  additional  heat-treating 
equipment  consisting  of  drawing  furnaces,  necessary  appliances  to 
operate  the  same ;  also  buildings  necessary  for  housing  the  same  at 
an  alleged  cost  of  $45,370.97. 
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The  furnace  for  this  additional  equipment  was  furnished  by  the 
General  Combustion  Co.,  under  an  agreement  that  they  would  accept 
payment  for  the  same  based  on  its  performance  after  it  was  built. 

9.  On  September  18, 1918,  there  was  a  conference  held  at  the  plant 
of  the  claimant,  at  which  there  were  present  Mr.  Robert  W.  Kalten- 
bach  and  Mr.  Justin  Griess,  president  and  vice  president,  respec- 
tively, of  the  claimant  company;  Maj.  Bruce,  representing  the  Pro- 
duction Division;  Capt.  Murphy  and  Mr.  Stovell,  representing  the 
Production  Division,  from  Cleveland;  Mr.  Brainerd,  representing 
Gen.  Williams,  Chief  of  Ordnance,  Technical  Staff;  Maj.  Cowling, 
in  charge  of  inspection,  Cleveland  division;  Lieut.  Hammond,  in- 
spector at  the  plant ;  Mr.  Dean,  president  of  the  General  Combustion 
Co. ;  and  Mr.  Behrens,  local  representative  of  the  General  Combus- 
tion Co. 

During  this  meeting  the  work  of  installing  additional  facilities 
was  approved  so  far  as  it  had  progressed,  and  the  claimant  was  again 
instructed  to  carry  the  same  through  to  completion  and  assured  by 
Maj.  Bruce  that  the  Government  would  pay  the  bill. 

With  respect  to  what  was  said  at  this  conference,  Mr.  Bruce  testi- 
fied as  follows : 

*'  Mr.  Bruce.  The  Government  would  pay  the  bill.  In  practically 
every  conversation  that  I  had  with  the  contractors  I  reiterated  the 
fact  that  the  Government  would  pay  the  bill  because  that  was  a  fact 
that  we  had  decided  in  conference  between  Gen.  Jameson,  the  head 
of  the  Production  Division,  and  his  staff,  that  the  heat-treating  facili- 
ties wherever  installed  would  be  at  Government  expense.    ♦    *     * 

"  Mr.  Stump.  In  this  particular  instance  you  did  say  that  the  Gov- 
ernment would  pay  for  this  additional  unit? 

"  Mr.  Bruce.  1  es.  On  numerous  occasions  between  the  12th  of 
July  and  the  18th  of  September  Mr.  Griess  called  on  me  at  my  office 
in  Washington,  and  he  wrote  me  a  number  of  letters,  and  he  was 
correct  in  his  testimony  this  morning  in  saying  that  he  did  not  get 
any  reply  to  his  letters,  but  I  did  assure  him  whenever  he  asked  to 
be  assured,  that  the  Government  in  due  time,  when  we  could  arrive 
at  a  proper  sum,  would  either  amend  this  contract  or  put  through 
a  supplemental  contract  to  cover  this  expenditure."  (See  steno- 
graphic record,  pp.  68-69.) 

DECISION. 

1.  The  claimant,  through  its  vice  president,  Justin  Griess,  entered 
into  an  oral  agreement  on  September  12,  1918,  with  William  P. 
Barba,  colonel,  Ordnance,  Technical  Division,  and  Bobert  A.  Bruce, 
major.  Ordnance,  of  the  Production  Division,  artillery  ammunition 
section,  acting  under  the  authority  of  the  Secretary  of  War,  which 
should  be  adjusted  under  the  act  of  March  2, 1919. 

2.  Under  this  agreement  the  claimant  is  entitled  to  be  reimbursed 
its  actual  expenditures  for  the  additional  heat-treating  equipment 
and  appliances,  and  the  buildings  necessary  for  housing  the  same. 
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DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the  Ord- 
nance Claims  Board  for  action  in  the  manner  prescribed  in  Specifica- 
tion C,  section  5,  of  Supply  Circular  17,  Purchase,  Storage  and 
Traffic  Division,  1919,  and  in  accordance  with  this  opinion. 

Mr.  McCandless  and  Mr.  Low  concurring  for  the  appeal  sections ; 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


War  Department, 
Washingtonj  Jvly  23, 1920. 

/A  rc  CLAim  OV  AEKOTTE  ft  CO  (1165),  WILSOH  ft  CO.  (1168),  SWITT  ft 
CO.  (1687),  XO&BIS  ft  CO.,  (1698),  CTTDAHT  PACKZNO  CO.  (1700),  IIBBY, 
HcHEILL  ft  IIBBY  (1701),  AHD  THB  JACOB  1)0I»1)  PACKZHO  CO.  (684). 

Decision  or  the  Secretary  of  War. 

These  claims  were  decided  by  the  Board  of  Contract  Adjnitment,  Karoh  28, 
1980,  relief  being  denied.  On  appeal  to  the  Seeretary  of  War,  the  deoition 
of  the  Board  of  Contract  Adjnitment  was  aflrmed.  For  statement  of 
facts  and  decision,  see  these  decisions,  Volnme  4,  page  606. 

The  question  to  be  decided  is  whether  there  was  such  a  contract  or 
agreement  entered  into  between  the  Government  of  the  United 
'States  and  the  packers  prior  to  November  12, 1918,  covering  deliveries 
of  meats  to  be  made  in  the  months  of  January,  February,  and  March, 
1IU9,  as  can  be  liquidated  under  the  powers  conferred  upon  the  Sec- 
retary of  War  by  the  Dent  Act. 

The  issue  on  the  facts  is  somewhat  narrower  in  that  the  deliveries 
for  Januar^^  and  February  were  actually  made  and  paid  for,  and 
the  dehveries  for  March  remain  the  only  disputed  item. 

On  behalf  of  the  packers  it  is  claimed  that  the  course  of  dealing 
ijetween  the  Government  and  the  packers  prior  to  November  9,  1918, 
had  created  a  continuing  contract,  periodically  made  definite  and  cer- 
tain by  successive  orders,  one  such  successive  order,  it  is  claimed,  hav- 
ino:  been  given  on  November  9, 1918,  covering  the  months  of  January, 
February,  and  March,  1919.  It  is,  however,  asserted  that  even  if  the 
facts  do  not  justify  the  finding  of  such  continuing  contract,  never- 
theless the  proceedings  had  between  the  representatives  of  the  Gov- 
ernment and  the  representatives  of  the  packers  on  November  9, 1918, 
did  make  and  constitute  an  agreement  and  contract  as  of  that  date, 
corering  the  supplies  to  be  delivered  in  the  three  months  in  question. 

The  "  large  packers  "  had,  and  were  known  to  have,  the  only  facili- 
ties in  the  country  at  all  adequate  to  supply  the  vast  quantities  of 
cured  meats  necessary  for  the  Army  at  home  and  overseas.  These 
same  packers  were  also  the  principal  reliance  of  the  civilian  popula- 
tion of  the  United  States  for  current  supplies  of  meats,  both  fresh 
and  cured.  Meat  is,  of  course,  one  of  the  fundamental  food  staples, 
and  the  demand  for  it  for  foreign  armies,  foreign  populations,  our 
own  Army  and  our  own  population,  was  so  great  as  altogether  to 
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exceed  the  aggregate  capacity  of  the  packing  houses.  The  Govern- 
ment of  the  United  States,  therefore,  by  various  means,  and  through 
several  agencies,  was  obliged  to  regulate  the  distribution  of  the  avail- 
able supplies,  and  by  processes  of  allotment  and  control  to  assure 
that  distribution  which  would  supply,  first,  the  imperative  needs  of 
the  military  forces  upon  which  the  safety  of  the  country  depended, 
and  second,  as  far  as  an  equitable  distribution  of  an  insufficient 
quantity  would  permit,  other  demands. 

The  relations  between  the  packers  and  the  War  Department  prior 
to  November  9,  1918,  were  a  part  of  this  general  system  of  control. 
They  undoubtedly  created  an  expectation  on  the  part  of  the  packers 
that  the  Government  would  take  their  products  practically  to  the 
limit  of  their  capacity  so  long  as  the  conditions  of  war  continued. 
But  this  expectation  was  not  a  contract. 

On  November  9, 1918,  a  meeting  was  held  in  Chicago  between  rep- 
resentatives of  the  packers  and  representatives  of  the  War  Depart- 
ment at  which,  in  accordance  with  the  established  custom  of  dealing 
under  these  war  circumstances,  the  representatives  of  the  War  De- 
partment stated  to  representatives  of  the  packers  what  the  needs  of 
the  Army  would  be  for  several  kinds  of  cured  and  packed  meats  for 
the  months  of  January,  February,  and  March,  1919.  Maj.  Skiles 
used  language  of  determination  and  authority  in  saying  that  he  pro- 
posed to  have  those  needs  satisfied,  and  that  he  wanted  the  full 
capacity  of  the  packers  devoted  to  that  satisfaction.  There  "was, 
however,  no  allotment  of  quantities  as  among  the  several  packers ;  it 
was  merely  a  statement  in  gross  of  the  anticipated  needs  of  the  Gov- 
ernment, and  it  was  made  in  order  to  enable  the  packers  at  the  con- 
clusion of  the  meeting  to  go  over  their  own  facilities,  their  commit  > 
ments,  and  the  various  priority  obligations  which  they  had  assumed 
under  authority  of  the  Food  Administration,  and  after  such  survey- 
to  notify  the  War  Department  how  far  they  could  each  severally 
engage  to  produce  and  deliver  portions  of  the  aggregate  stated  to  be 
necessary.  By  the  custom  which  had  obtained  in  these  dealings 
these  statements  from  the  packers  had  come  to  be  called  "  tenders," 
which  they  were  in  fact,  and  the  acceptance  of  the  tenders  in  previous 
cases,  followed  by  allotment  orders  from  the  Food  Administration, 
constituted  contracts  which  were  performed  by  the  packers  on  the  one 
side  and  the  (lovernment  on  the  other. 

Two  days  after  the  meeting  of  November  9,  1918,  the  armistice 
intervened.  With  one  exception,  at  the  time  of  the  armistice  (Nov. 
11,  1918),  no  tenders  responsive  to  the  invitation  extended  on  Novem- 
ber 9,  1918,"  had  been  filed  by  the  packers.  Later,  such  tenders  were 
filed,  allotments  and  written  contracts  made  for  the  months  of  Janu- 
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ary  and  February.    Correspondence  emanating  from  the  War  De- 
partment later  undertook  to  repudiate  any  engagement  for  March 
deliveries. 
It  was  entirely  clear  that  the  proceedings  subsequent  to  November 

11.  as  between  private  parties,  would  have  created  obligations  with 
re^rard  to  March  deliveries  on  the  part  of  the  packers,  and  March 
acceptances  on  the  part  of  the  Government,  but  the  Dent  Act,  under 
which  these  cases  are  heard,  confers  no  power  upon  the  Secretary  of 
War  to  liquidate  or  settle  any  agreement  of  an  informal  character 
made  subsequent  to  November  11,  1918.  The  tenders  from  the 
packers,  with  a  single  exception,  not  having  been  filed  with  the  Gov- 
ernment by  November  11,  there  was,  of  course,  no  acceptance  of  such 
tenders  by  the  Government,  no  allotment  by  the  Food  Administration, 
and  no  written  contract  for  the  January,  February,  and  March  de- 
liveries. The  one  tender  which  appears  to  have  been  filed  before 
November  12  was  not  accepted  before  that  date,  nor  does  it  appear 
that  performance  in  reliance  on  such  acceptance  was  commenced  be- 
fore that  date,  as  required  by  the  provisions  of  the  Dent  Act. 

It  is  entirely  clear  to  me  that  there  was  no  continuing  contract  of 
which  the  proceedings  of  November  9,  1918,  were  a  mere  customary 
iniident.  It  is  equally  clear  that  the  proceedings  of  November  9 
(lid  not  make  an  agreement  or  contract  between  the  Government  and 
the  packers,  but  that  it  was,  on  the  other  hand,  merely  a  step  in  the 
^iirection  of  a  contract,  and  a  step  so  wholly  nonconmiittal  in  itself 
tiiat  had  it  not  been  followed  by  other  proceedings  between  the 
parties  it  could  have  given  rise  to  no  legal  rights  of  any  character. 

I  am  of  the  opinion,  therefore,  that  no  contract  or  agreement  was 
made  between  the  Government  and  the  packers  prior  to  November 

12.  1918,  covering  the  March,  1919,  deliveries,  which  are  here  in 
controversy,  and  that  the  Secretary  of  War  is  therefore  without 
power  to  settle  the  claims  presented.  I  therefore  aifirm  the  judg- 
ments of  the  Board  of  Contract  Adjustment  in  all  these  cases. 

(Signed)  Newton  D.  Bakeb, 

Secretary  of  War. 


August  3, 1920. 
Case  No.  2339. 

In  re  CLAIH  OF  MOWBBAT  &  EOBIKSON  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIH  AHB  DECISION.— -This  claim  was  heard  by  the  Board  of  Contract 
Adjustment  on  March  26,  1920,  when  it  was  held  that  the  Secretary  of 
War  had  no  Jurisdiction,  ai  the  contract  In  question  being  formal  ^sras 
breached  by  the  OoTernment  for  contractors'  failure  to  perform.  On  ap- 
peal  to  the  Secretary  of  War  this  decision  was  affirmed.  For  statement 
of  facts,  see  Beoisions  of  the  Board  of  Contract  Adjustment,  Yolume  4, 
page  655. 

After  careful  consideration  of  the  record  in  this  matter,  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

(Signed)  Xewton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

Finding  in  the  record  no  evidence  sufficient  to  show  that  the  notice 
of  cancellation  of  the  claimant's  contract  by  the  United  States  was 
issued  by  mistake  or  that  the  sum  should  be  withdrawn,  we  recom- 
mend that  the  action  of  the  Board  of  Contract  Adjustment  be  affirmed 
for  the  reasons  stated  in  its  decision. 

(Signed)  E.  Henrt  Lacombe, 

(Signed)  R.  C.  Goodale, 

Special  Advisers  to  the  Secretary  of  War. 
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August  3, 1920. 
Case  No.  1725. 

In  re  CLAIM  OF  KITTE&  4b  80H8  CLOTHnie  00. 

ON  APPEAL  BBFOBE  THE  SECRETARY  OF  WAR. 

1.  CIADC  AHB  9SCI8Z0H.— This  claim  wai  deciitd  by  the  9oftr4  ot  Ooatraot 
Adjustment  adversely  to  claimant  on  Karch  I9,  l^^Q.  On  appeal  to  the 
Secretary  of  War>  aftrmed.  For  the  decision  of  the  Board  of  Contract 
Adjustment,  see  Yolnm^  4,  page  161. 

After  careful  consideration  of  the  record  in  this  matter,  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  ac- 
cordance with  the  accompanying  recommendation  of  the  special  ad- 
risers. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War, 

hemoranduh  for  secretary  of  war. 

This  case  is  based  on  an  alleged  oral  agreement  entered  into  be- 
tween the  War  Department  and  claimant  for  the  manufacture  of 
50,000  wool  trousers. 

The  claimant  alleges  that  in  August,  1918,  he  submitted  a  bid  for 
the  manufacture  of  100,000  pairs  of  woolen  trousers  and  that  in 
September,  1918,  he  was  advised  by  officers,  acting  under  the  authority 
of  the  Secretary  of  War,  that  he  had  been  recommended  for  a  con- 
tract in  the  amount  of  50,000  woolen  trousers,  and  that  he  was  di- 
rected to  secure  machinery  and  materials  to  permit  him  to  perform 
the  contract. 

On  October  81,  1918,  the  clothing  branch  of  the  clothing  and 
equipage  division.  Quartermaster  General's  Office,  at  New  York  City, 
recommended  to  the  purchasing  and  contract  branch  that  the  claim- 
ant be  awarded  a  contract  for  50,000  woolen  trousers,  and  he  was 
later  notified  that  such  a  recommendation  had  gone  forward.  His 
purchases  are  not  shown  to  have  been  made  on  the  strength  of  any 
knowledge  of  this  rec(»nmendation.  Moreover,  he  was  not  even  able 
to  show  that  Maj.  Byrnes  or  Capt.  Mannigan  had  advised  him  of  a 
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recommendation  prior  to  the  date  on  which  he  made  expenditures  or 
entered  into  commitments  for  the  performance  of  the  agreement. 

As  a  matter  of  fact,  both  Maj.  Byrnes  and  Capt.  Mannigan  flatly 
deny  that  prior  to  the  time  he  made  expenditures  or  entered  into  com- 
mitments for  the  performance  of  the  contract  they  had  notified  him 
of  the  recommendation  for  award,  or  had  instructed  him  to  cover 
himself  with  regard  to  materials  or  machinery.  We  have,  therefore, 
his  unsupported  statement  on  the  one  side,  which  is  wholly  contra- 
dicted by  the  officers  of  the  Government. 

We  believe  that  in  view  of  the  denial  by  the  Grovemment  officials  of 
the  facts  alleged  by  the  claimant,  and  the  complete  absence  of  any 
supporting  evidence  to  prove  his  allegations,  the  Secretary  of  War 
can  not  grant  relief. 

We  therefore  recommend  that  the  decision  of  the  Board  of  Contract 
Adjustment  be  affirmed. 

(Signed)  Herbert  H.  Lehmak, 

(Signed)  R.  C  Goodale, 

T  Special  Advisers., 

MEMORANDUM   FOR   THE    SECRETARY  OF  WAR. 

This  case  comes  to  you  on  appeal  from  a  decision  of  the  Board  of 
Contract  Adjustment,  holding  that  no  agreement  arose  under  the 
act  of  March  2,  1919.  After  careful  examination  of  the  record,  1 
reach  the  conclusion  that  the  decision  of  the  Board  should  be  affirmed. 

The  claim  is  for  reimbursement  of  expenses  incurred  in  purchas- 
ing materials  and  machinery  in  anticipation  of  being  awarded  a  con- 
tract to  manufacture  trousers  for  the  United  States  Army. 

From  May,  1917,  to  November,  1918,  the  claimant,  under  various 
contracts,  manufactured  for  the  Army  nearly  150,000  pairs  of  trousers 
and  when  about  to  complete  its  last  contract  reported  to  the  officer 
having  supervision  of  the  work  that  a  large  amount  of  surplus  mate- 
rial would  be  left  over  and  asked  permission  to  manufacture  the  same^ 
as  otherwise  its  force  would  have  to  be  reduced.  To  tide  the  claim- 
ant over,  the  officer,  after  conference  with  his  superior  on  September 
19,  1918,  entered  an  emergency  contract  with  the  claimant  for  the 
manufacture  of  such  surplus  materials  fnto  trousers,  estimated  at 
17,000  pairs.  This  was  expected  to  enable  the  claimant  to  keep  its 
force  employed  until  a  new  contract,  then  anticipated,  should  be 
entered  into.  The  additional  contract  was  expected  to  authorize  the 
manufacture  of  50,000  pairs  of  trousers.  Claimant  was  at  the  same 
time  advised  that  when  the  new  contract  should  be  approved  by  the 
Board  of  Beview  claimant  would  be  notified*  and  later  was  informed 
that  no  contract  had  yet  been  executed. 
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The  claimant  seeks  to  justify  its  expenditures  on  the  ground  that 
the  officer  supervising  the  work  had  given  it  instructions  to  increase 
its  facilities,  but  the  evidence  discloses  that  whatever  such  officer  did 
in  this  connection  was  for  the  purpose  of  hastening  work  under  ex- 
isting contracts.  Further,  it  appears  from  the  testimony  of  the 
claimant  that  a  portion  of  the  materials  for  which  claim  is  made  were 
ordered  in  Julv,  lon<r  before  the  claimant  was  advised  that  an  award 
U)  him  had  been  recommended. 

(Signed)  Stanton  J.  Peele, 

^S pedal  Adviser  to  the  Secretary  of  War. 


August  4,  1920. 
Case  No.  1463. 

Jn  re  CLJIZK  OF  HYGIENIC  FIBKE  CO. 
OX  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CXAIK  AND  DEGISIGH. — ^This  olalm  wai  heard  by  the  Board  of  Contract 
Adjnitmeiit  on  Kay  SS>  1920,  which  decided  that  the  Secretary  of  W&r 
had  no  jnriidietion  to  oonsider  the  claim,  ai  it  ^n^w  out  of  a  formal  eom- 
tract  which  had  been  fnlly  performed.  On  appeal  to  the  Secretary  ot 
War  this  deoiiion  was  aflrmed.  For  statement  of  facts,  see  Decisions  of 
the  Board  of  Contract  Adjustment,  Yolume  6,  pagre  660. 

This  claim  comes  before  me  on  appeal  from  a  decision  of  the  Board 
of  Contract  Adjustment. 

The  claimant  seeks  relief  through  the  reformation  of  a  fonnally 
executed  written  contract,  which  has  been  fully  performed.  Before 
coming  before  the  Board  of  Contract  Adjustment  claimant  has  pre- 
sented its  application  before  the  Comptroller  of  the  Treasury,  "who 
denied  relief  on  the  ground  that  the  facts  do  not  justify  a  reforma- 
tion of  the  contract. 

Under  these  circumstances  I  think  it  clear  that  the  Board  was  not 
authorized  to  reform  the  formal  written  contract  between  the  claim- 
ant and  the  United  States,  and  I  therefore  affirm  its  decision. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

After  careful  consideration  of  the  record  in  this  case  and  the 
arguments  of  the  claimant,  we  recommend  that  the  action  of  the 
Board  of  Contract  Adjustment  be  affirmed  for  the  reasons  set  forth 
in  the  written  decision  of  the  Board. 

(Signed)  B.  C.  Goodale, 

(Signed)  Stanton  J.  Peelle, 

Special  Advisers  to  the  Secretary  of  War, 
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August  7, 1920. 
Case  No.  2238. 

In  re  CLAIX  OF  DETBOIT  COPPEK  &  BBASS  ROLLIKG  XUL. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLADC  ARD  DECI8I0H.— This  claim  was  disallowed  by  the  Board  of  Contract 
Adjustment  at  a  hearing  had  on  April  S,  19S0.  On  appeal  the  decision 
WES  aAmed  hy  the  Secretary  of  War.  For  statement  of  facts,  see  Deci- 
sions of  Board  of  Contract  Adjustment,  Volnme  4,  page  913. 

After  careful  consideration  of  the  record  in  this  matter,  the  decision 
of  the  Board  of  Contract  Adjustment  is  hereby  affirmed,  in  accord- 
ance with  the  accompanying  recommendation  of  the  special  advisers. 

(Signed)  Newton  D.  Bakeb, 

Secretary  of  War, 

MEMORANDUM. 

This  is  a  claim  for  loss  sustained  by  reason  of  commitments  by 
claimant  for  brass  billets;  the  armistice  and  its  consequences  pre- 
vented the  utilization  of  the  billets  contracted  for  in  producing  brass 
rod  for  the  Government. 

In  the  summer  of  1918  claimant  received  a  written  statement  of 
allt)cation  of  brass  rod  which  it  was  expected  would  be  needed  during 
the  coming  half  year.  The  amount  named  was  SjOOOjOOO  pounds,  sub- 
sequently changed  to  6,000,000.  It  was  expressly  stated  that  the 
allotment  was  not  an  order  and  that  "  individual  orders  for  rods  will 
be  placed  from  time  to  time."  The  question  frequently  arising  in 
these  claims,  as  to  whether  this  allotment  was  an  agreement  within 
the  meaning  of  the  Dent  Act,  is  not  raised  here,  because  subsequent 
written  orders  were  given  covering  6,985,755  pounds  of  rod.  The 
allotment  states  that  the  prices  (which  were  agreed  to)  were  based 
on  the  Government  furnishing  the  manufacturing  plant  a  pound  of 
niTi?  material  (electrolytic  copper  and  grade  C  spelter)   for  every 

pound  of  finished  rod. 
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From  the  virgin  metals  to  the  brass  rod  there  are  two  main  steps. 
First  the  metals  are  fused,  their  combination  becoming  brass,  and 
then  forced  into  molds ;  the  resulting  piece  of  brass  is  called  a  billet. 
Billets  are  converted  into  rods  by  heating  and  then  rolling  or  draw- 
ing. In  this  second  step  there  is  a  loss  (possibly  part  of  the  substance 
disappearing  as  gas),  which  is  estimated  in  the  record  to  be  about 
2  or  3  per  cent.  In  the  earlier  step  there  is  also  a  so-called  loss  on 
casting,  which  is  stated  to  be  even  as  high  as  40  per  cent.  That,  how- 
ever, is  not  really  a  loss,  or  a  disappearance.  The  molten  metal  ex- 
trudes from  different  parts  of  the  mold  and  when  the  casting  becomes 
cold  these  protuberances  have  to  be  lopped  off  to  give  the  billet  its 
proper  form.  Most  of  these  cut-off  pieces  can  be  melted  and  run  into 
the  mold  again ;  they  are  not  in  fact  lost. 

Under  a  contract  by  which  the  Government  was  to  furnish  the 
virgin  metals  pound  for  pound  of  finished  rod,  it  would  be  necessary 
for  the  contractor  to  provide  itself  from  outside  with  enough  only  to 
make  good  the  wastage  resulting  from  both  steps.  Claimant  secured 
about  11,000,000  pounds  of  brass  billets,  enough  not  only  to  cover  all 
wastage,  but  also  to  make  the  rods  if  the  Government  furnished  no 
metal  at  all  for  them.  Most  of  these  billets  were  used  but  when  the 
armistice  put  an  end  to  the  manufacture  of  rod  there  was  a  great  deal 
which  claimant  had  contracted  for  and  on  which  it  made  a  loss.  That 
loss  is  the  subject  of  this  claim.  If  only  sufficient  billets  had  been  con- 
tracted for  to  make  up  the  wastage,  there  would  have  been  no  loss. 

The  fundamental  question  is  whether  it  was  reasonably  necessary 
that  the  contractor  commit  itself  to  an  outside  agency  for  billets  to 
the  extent  here  involved?  This  question  is  answered  by  claimant's 
witnesses  and  its  counsel  in  the  affirmative  on  the  theory  that  the 
pound  of  metals  the  Government  was  to  furnish  would  be  delivered 
only  when  a  pound  of  finished  rod  was  presented.  This  would  be 
rather  an  extraordinary  contract  because  it  would  be  paying  the  con- 
tractor for  his  work  not  in  money  but  to  a  very  large  extent  in 
metals. 

There  were  seven  of  these  agreements  or  so-called  orders ;  they  are 
listed  on  page  3  of  appellant's  brief,  the  last  of  them  being  referred 
to  as  P  17991-4426  A  for  554,965  pounds  of  rod.  It  is  in  the  record 
in  this  case,  and  in  the  absence  of  any  evidence  to  the  contrary  it 
may  be  assiuned  that  the  other  six  are  similar  in  terms.  It  contains 
the  following  provisions : 

The  Government  requests  the  contractor  to  furnish  the  following- 
named  material  '^  upon  the  terms  and  conditions  herein  set  forth  and 
upon  the  additional  terms  and  conditions  annexed  hereto.''  The 
^^ material"  is  554,965  pounds  of  roimd  brass  rod  of  two  specified 
sizes;  a  price  per  pound  is  named  for  each  size.  Paragraph  (b) 
provides :  "  The  United  States  will  furnish  to  you  341,303  oounds  of 
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prime  lake  or  electrolytic  copper  and  213,662  pounds  of  spelter  to 
conform  to  the  specifications  shown  on  Exhibit  'A'  annexed  — ,  neces- 
sary for  the  performa/nce  of  this  order.'*''  Under  the  head  "  General 
requirements  "  are  found  the  following : 

"(6)  The  copper  and  spelter  for  this  material  may  be  furnished  by 
the  United  States. 

^{c)  In  the  manufacture  of  these  rods  there  shall  be  used  the  raw 
materials  furnished  by  the  United  States^  or  such  materials  in  all 
respects  equivalent  (in  the  judgment  of  the  Government  inspector) 
to  that  furnished  by  the  United  States.^' 

Under  such  a  contract  it  was  not  reasonably  necessary  for  the  con- 
tractor to  provide  himself  in  advance  with  the  raw  metals  which  the 
Government  promised  to  furnish  him.  If  delay  resulted  because  the 
Government  failed  to  supply  these  metals  promptly  and  asked  him 
to  get  them  at  a  time  when  they  were  difficult  to  obtain,  that  would 
be  no  fault  of  the  contractor.  Until  he  had  been  expressly  notified 
that  the  Government  could  not  or  would  not  furnish  the  poundage  of 
virgin  metals  which  it  had  promised  to  be  ^^  used  in  the  manufacture 
of  these  rods,^'  any  commitment  with  outsiders  for  such  metals  or 
for  brass  billets  would  be  the  contractor's  own  venture  and  at  his 
own  risk. 
I  recommend  that  the  decision  of  the  Board  be  affirmed. 

(Signed)  E.  Henry  Lacombe, 

Special  Adviser. 
I  concur  in  the  above  recommendation. 

(Signed)  R.  C.  Goodale, 

Special  Adviser. 
July  29,  1920. 


August  9,  ld2(). 
Case  No.  2232. 

In  re  CLAIX  OF  ACXE  PACKING  CO. 

ON  APPEAL  BEFORE  THE  SECBETART  OF  WAR. 

1.  CLAIK  AND  BECISIOH.— This  claim  was  heard  by  the  Board  of  Contract 
Adjustment  on  Xarch  23,  1920.  On  appeal  to  the  Secretary  of  War  this 
decision  was  affirmed.  For  statement  of  facts  and  decisions  see  Decisions 
of  Board  of  Contract  Adjustment,  Volume  4,  page  956. 

This  claim,  which  is  mainly  for  special  facilities  installed  with  a 
view  to  increasing  production,  is  based  on  the  same  evidence  cozisid- 
ered  in  my  decision  in  the  matter  of  the  claim  of  Armour  &  Co.,  No. 
1165.  For  the  reason  stated  in  that  decision  the  action  of  the  Board 
of  Contract  Adjustment  in  the  matter  of  the  claim  of  the  Acme 
Packing  Co.  is  hereby  affirmed. 

(Signed)  Newton  D.  Bakeh,  « 

Secretary  of  War. 

178 


August  10,  1920. 
Case  No.  174. 

In  re  CLAIK  OF  FHIXIP  CA&ET  CO. 

ON   AFP£AL  BEFORE  THE  SECRETART  OF  WAR. 

I.  CIAIH  AKD  DECISION.—This  claim  was  heard  by  the  Board  of  Contract 
Adjustment  on  March  2,  1920,  and  claimant  denied  relief.  On  appeal  to 
the  Secretary  of  War  the  decision  was  afirmed.  For  statement  of  facts 
see  Decisions  of  Board  of  Contract  Adjustment,  Yolume  4,  page  64. 

Upon  careful  consideration  of  the  record  in  this  matter  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed,  in 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

The  crux  of  this  case  is  the  effect  which  is  to  be  given  to  the  nego- 
tiations between  claimant's  representative  and  Capt.  Williams  in 
July,  1918.  Did  these  then  result  in  an  agreement  ?  In  other  words, 
if  claimant  had  never  received  any  further  orders,  but  had  incurred 
losses  by  reason  of  commitments  for  the  purchase  of  materials  to 
make  the  insulators,  could  it  recover  under  the  Dent  Act,  on  the 
theory  that  its  obligations  had  been  incurred  relying  on  what  took 
place  at  that  interview  ? 

In  my  opinion  the  answer  to  this  question  should  be  in  the  nega- 
tive. The  act  nowhere  refers  to  tentative  orders  or  to  tentative 
ar(yuments.  What  it  does  require  is  an  "  agreement,  express  or  im- 
plied *  ♦  *  that  has  been  entered  into  in  good  faith  *  *  *  by 
any  officer  or  agent  acting  under  ♦  *  ♦  authority,  direction,  or 
instruction."  What  we  have  here  is  the  situation  so  often  presented 
in  other  cases.  The  officer  after  negotiation  as  to  the  subject  matter, 
price,  etc.,  tells  the  other  party  that  in  his  opinion  the  Government 
will  need  many  thousand  units,  that  as  the  need  arises  purchase  orders 
will  be  given  for  them  by  him  or  some  one  else,  and  that  arrange- 
ments ought  to  be  made  to  secure  materials  and  equipment  so  that 
the  orders  may  be  promptly  filled  when  they  do  come.  The  officer 
does  not  undertake  to  enter  into  any  firm  contract  for  the  purchase 
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of  the  full  amount  and  the  other  party  understands  that  he  does 
not  do  SO.  The  officer  does  not  mislead  him  as  to  the  scope  of  his 
authority  to  make  such  a  contract. 

The  Board  has  repeatedly  held  that  such  a  conversation  does  not 
evidence  the  making  of  an  agreement,  express  or  implied,  and  does 
not  entitle  a  claimant  to  the  relief  which  the  Dent  Act  provides  when 
such  an  agreement  is  shown  to  exist.  These  decisions  of  the  Board 
have  been  repeatedly  affirmed  by  the  Secretary  and  relief  denied 
There  seems  to  be  no  reason  why  this  course  of  decision  should  be 
now  departed  from.  If  so  there  was  no  agreement  in  this  case 
prior  to  the  one  for  9,000  units  (in  July,  1918)  and  the  one  for  6,0(X) 
units  (in  October,  1918). 

It  is  argued  that  expenditures  for  the  purchase  of  raw  materials 
and  equipment  may  well  be  made  by  manufacturers  in  reliance  on 
assurances  and  encouragement  of  Government  officers  as  to  the  prob- 
ability of  substantial  certainty  that  specified  supplies  will  be  bought. 
And  that  when  it  subsequently  develops  that  the  Government  does 
need  the  supplies  and  it  then  orders  them,  the  manufacturers  who,  at 
the  request  of  the  Government,  has  made  the  necessary  preparations 
to  enable  him  to  make  early  deliveries  should  not  be  put  in  a  worse 
position  than  a  manufacturer  who  has  disregarded  such  request  and 
has  postponed  his  expenditures  until  the  Government  has  given  him 
an  order.  No  doubt  it  would  be  "  fair  and  equitable  "  to  reimburse 
a  claimant  for  the  advance  expenditures,  but  the  difficulty  is  that  the 
act  makes  no  provision  for  them.  It  provides  for  no  expeditures 
or  obligations  made  or  incurred  in  compliance  with  a  request  of  the 
Government  officers,  or  upon  the  faith  of  some  expected  agreement. 
The  language  is:  Made  or  incurred  "upon  the  faith  of  the  same''; 
and  the  words  "the  same"  refer  to  the  "agreement  express  or  im- 
plied *  *  *  entered  into  *  *  *  by  any  officer  or  agent,  acting 
under  authority." 

If  no  "agreement"  had  been  made  when  the  expenditures  were 
made,  it  is  difficult  to  find  that  they  were  made  upon  the  faith  of 
such  aji  agreement. 

I  recommend  that  the  decision  of  the  Board  be  affirmed. 

(Signed)  E.  Henry  La  Combe, 

Special  Adviser. 

MEMORANDrM  FOR  THE  SECRETARY  OF  AVAR. 

I  have  carefully  examined  the  record  in  connection  with  this  ap- 
peal. Claimant,  in  July,  1918,  was  given  assurances  that  it  would 
probably  receive  orders  for  not  less  than  20,000  "Pyrex  asbestos 
sets,"  or  insulators  for  Army  rolling  kitchens.  Dates  on  which  claim- 
ant would  be  prepared  for  delivery  of  these  sets  were  arranged  and 
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the  transaction  was  referred  to  in  the  current  correspondence  as  a 
''tentative  order."  Practically  simultaneously,  however,  a  definite 
oral  order  for  9,000  sets  was  given  claimant  and  the  evidence  does 
not  justify  the  conclusion,  in  the  face  of  the  findings  of  the  Board, 
that  the  remaining  11,000  sets  were  definitely  ordered  or  promised  to 
be  ordered.  The  testimony  indicates  that  claimant  was  given  reason 
to  expect  orders  for  the  additional  11,000  sets,  and  was  encouraged 
by  the  Government  to  obtain  materials  and  otherwise  prepare  for 
their  manufacture.  The  claimant  did  immediately  order  materials 
for  the  manufacture  of  the  entire  20,000  sets.  It  received  definite  or- 
ders for  16,000  sets  only,  and  the  present  claim  is  based  on  an  in- 
formal order  subsequently  given  for  6,000  of  these  16,000  sets. 

The  Board  of  Contract  Adjustment  has  denied  the  claim  on  the 
ground  that  nothing  was  done  by  the  claimant  in  the  way  of  perform- 
ance or  preparation  for  performance  after  the  receipt  of  the  order  for 
6XKK)  sets,  and  that  because  preparation  for  performance  was  made  in 
advance  of  the  order  and  in  anticipation  of  it,  rather  than  subsequent 
to  it,  such  preparation  can  not  be  said  to  have  been  made  '^  on  the 
faith  of  the  order  "  within  the  meaning  of  the  Dent  Act,  and  that  the 
Dent  Act  does  not  authorize  relief. 

Expenditures  for  the  purchase  of  raw  materials  and  equipment 
may  well  be  made  by  manufacturers  in  reliance  on  assurance  and  en- 
couragement of  Government  officers  as  to  the  probability  or  sub- 
stantial certainty  that  the  resultant  product  will  be  bought  by  the 
Government.  When  such  expenditures  have  been  made,  and  pur- 
suant to  the  anticipations  of  both  parties,  it  has  been  found  that  the 
Government  does  not  need  the  articles  involved,  and  a  definite  agree- 
ment for  the  purchase  of  the  goods  so  prepared  has  been  made  by  due 
authority,  it  is  highly  desirable  that  the  manufacturer  who,  at  the 
request  of  the  Government,  has  made  the  necessary  preparations  to 
enable  him  to  make  early  deliveries  of  the  goods,  should  not  be  put 
in  a  worse  position  than  a  manufacturer  who  has  disregarded  the 
Government's  request  for  early  preparation  and  has  postponed  his 
expenditures  until  the  Government  has  given  him  a  definite  order. 

The  authority  vested  in  the  Secretary  of  War  under  the  Dent  Act 
is.  however,  definitely  limited  to  cases  in  which  expenditures  have 
l)een  made  or  services  rendered  "  on  the  faith  "  of  an  agreement.  As 
the  record  as  a  whole  does  not  prove  (though  it  far  from  negatives) 
an  agreement  prior  to  the  date  on  which  claimant's  expenditures  were 
made,  I  recommend,  though  reluctantly,  that  the  decision  of  the 
board  be  affirmed. 

(Signed)  E.  C.  Goodale, 

Special  Adviser  to  the  Secretary  of  War. 


August  10,  1920. 
Case  No.  2307. 

In  re  CLAIM  OF  &EMINOTON  AEMS  V.  M.  C.  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIM  AND  DECISION.^Thls  claim  was  decided  by  tbe  Board  of  Contract 
Adjastmcnt  adversely  to  the  claimant  on  April  20,  1920.  On  appeal  to 
the  Secretary  of  War,  affirmed.  For  the  decision  of  the  Board  of  Contract 
Adjustment,  see  Volume  4,  page  1333. 

Upon  careful  consideration  of  the  record  in  this  matter  and  the 
recommendations  of  the  special  advisers,  the  decision  of  the  Board 
of  Contract  Adjustment  is  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 

memorandum  for  the  secretary  of  war. 

This  case  turns  on  the  question,  which  party  is  to  pay  for  the 
sample  cartridges  used  up  in  testing  the  ammunition  by  the  inspec- 
tors. The  contract  contains  two  inconsistent  provisions  in  this  con- 
nection, both  of  which  are  found  in  the  typewritten  specifications 
annexed  to  the  printed  contract  and  made  a  part  of  it  by  reference. 

It  is  clear  from  the  evidence  that  the  representatives  of  the  com- 
pany, who  prepared  the  first  draft  of  the  specifications,  desired  to 
have  the  Government  pay  for  the  test  ammunition,  and  Article  X, 
as  finally  incorporated,  follows  approximately  the  language  used  in 
ordnance  publications  where  that  arrangement  is  agreed  to.  It  is 
equally  clear  that  the  Government  representatives  wished  the  com- 
pany to  pay  for  the  test  ammunition,  as  was  provided  in  a  previous 
contract  with  the  French  Government  for  the  same  kind  of  car- 
tridges. Article  V  of  the  specifications  expresses  this  obligation  un- 
mistakably. In  some  manner  unexplained,  both  articles  remained 
in  the  final  specifications  adopted  in  the  contract. 

The  Ordnance  Claims  Board  reconciled  the  two  clauses  by  con- 
struing the  word  "  other  "  in  Article  X  as  excluding  everything  re- 
ferred to  in  Article  V.  The  Board  of  Contract  Adjustment  rejected 
this  construction,  but  concurred  in  denying  relief  on  the  ground 
that  there  was  no  meeting  of  the  minds  and  therefore  no  obligation 
on  the  Government.  The  language  of  Article  X  is  neither  so  smooth 
nor  so  clear  as  that  of  Article  V ;  but  without  adopting  any  of  these 
it  may  be  pointed  out  that  every  reconciliation  that  has  been  sug- 
gested results  in  subordinating  the  later  section  to  the  former. 
182 
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Valuable  aid  can  be  obtained  from  the  action  of  the  claimant 
under  the  contract.  The  test  ammunition  was  not  delivered  to  the 
Government  after  a  tentative  acceptance,  but  was  tried  out  on  the 
claimant's  own  range  in  advance  of  delivery  of  the  completed  lots. 

Moreover,  under  other  contracts  which  required  the  Government 
to  pay  for  test  ammunition,  it  was  the  practice  of  the  company  to 
m?oice  such  ammunition  to  the  Government  as  it  was  used,  but  in 
this  instance  no  such  invoices  were  sent,  following  the  precedent  of 
the  French  contract,  under  which  the  test  ammunition  was  supplied 
by  the  claimant. 

In  the  last  resort,  if  it  were  conceded  that  no  reconciliation  is  pos- 
sible, the  case  would  be  one  for  application  of  the  rule  that  when 
two  absolutely  inconsistent  clauses  of  equal  importance  are  found  in 
a  contract,  the  first  must  prevail.  {Employers  Liability  Assurance 
Corporation  v.  Morrow^  143  Fed.,  760 ;  Pittsburg  <&  Shawmut  R.  R, 
Co.  V.  Central  Trust  Co,^  166  N.  Y.  App.  Div.,  182.) 

(Signed)  Robert  M.  C.  Marsh, 

Special  Adviser  to  the  Secretary  of  War. 

Taking  the  contract  as  a  whole,  I  think  it  clear  that  it  can  not  be 
construed  as  evidence  of  an  agreement  of  the  parties  that  the  test 
ammunition  should  be  paid  for  by  the  United  States.  Either  the 
provisions  of  Article  V,  being  more  clear  and  explicit  than  those  of 
Article  X,  should  prevail,  or  else  the  contract  must  be  considered  as 
failing  to  state  the  intention  of  the  parties  with  regard  to  payment 
for  test  ammunition.  The  principal  doubt  which  I  feel  regarding 
the  case  relates  to  whether  the  United  States  is  liable  to  the  claimant 
for  the  test  ammunition  on  a  basis  of  quantum  meruit,  on  the  theory 
that  the  minds  of  the  parties  never  having  met  with  regard  to  such 
ammunition,  and  there  being  no  obligation  under  the  contract  either 
on  the  part  of  the  claimant  to  furnish  it  or  on  the  part  of  the  United 
States  to  pay  for  it,  it  should  be  considered  as  having  been  furnished 
and  expended  outside  the  contract  at  the  express  request  of  the 
United  States.  I  feel,  however,  that  under  all  the  circumstances 
there  is  grave  doubt  as  to  whether  the  United  States  is  justly  liable 
to  the  claimant  on  this  theory,  and  in  view  of  the  fact  that  so  far  as 
appears  the  claimant  supplied  and  expended  the  ammunition  under 
the  provisions  of  Article  V  of  the  contract,  and  that  the  conduct  of 
the  parties  is  consistent  with  their  having  adopted  the  interpretation 
of  the  contract  more  favorable  to  the  United  States,  I  recommend 
that  the  decision  of  the  Board  be  approved  and  that  claimant  be 
relegated  to  the  Court  of  Claims  for  further  consideration  of  the 
questions  here  presented. 

(Signed)  R.  C.  Goodale, 

Special  Adviser  to  the  Secretary  of  War. 
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August  11,  1920 
Case  No.  1696. 

In  re  CLAIX  07  XIHQAN  ft  CO.  (LTD.) 
ON  APPEAL  BEFORE  THE  SEGBETARY  OF  WAR. 

1.  CLAIK  AND  DECISION. — This  claim  was  heard  by  the  Board  of  Contract 
Adjastment  on  Xarch  23,  1920.  On  appeal  to  the  Secretary  of  War  this 
decision  was  aArmed.  For  statement  of  facts  and  decision,  see  Decisions 
of  Board  of  Contract  Adjustment,  Tolnme  4,  pa^e  666. 

This  claim  is  based  on  the  same  evidence  considered  in  the  matter 
of  the  claim  of  Armour  &  Co.,  No.  1165.  For  the  reason  stated  in 
that  decision,  the  action  of  the  Board  of  Contract  Adjustment  in 
the  matter  of  the  claim  of  Kingan  &  Co.  (Ltd.)  is  hereby  affirmer. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 
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August  11,  1920 
Case  No.  1670. 

In  re  OLAIM  OF  CARBON  STEEL  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLADC  AND  DECISION.— This  claim  was  decided  adversely  to  the  claimant 
by  the  Board  of  Contract  Adjustment.  On  appeal  to  the  Secretary  of  War 
the  decision  was  aillrmed.  For  statement  of  facts  and  decision,  see  Deci- 
sions of  Board  of  Contract  Adjustment,  Tolnme  6,  paffe  167. 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying-  recommendation  of  the  special 
advisers. 

(Signed)  Newton  D.  Baker. 

memorandum. 

No  brief  is  filed  on  this  appeal,  which  has  increased  the  difficulty 
of  examining  this  long  record. 

The  petition  of  appeal  asserts  that  the  Board  misconstrued  the 
provisions  of  the  Dent  Act  in  holding  that  the  words  in  said  act 
"Expenditures  made  or  obligations  incurred  upon  the  faith  of  the 
same"  (referring  to  the  informal  contract),  apply  only  to  expendi- 
tures made  or  obligations  incurred  subsequent  to  the  date  of  such 
informal  contract. 

We  think  the  construction  complained  of  is  certainly  correct ;  it  ia 
difficult  to  understand  how  expenditures  could  be  said  to  be  made 
"upon  the  faith ''  of  an  agreement  which  was  not  in  existence  when 
such  expenditures  were  made.  It  might  be  that  they  were  made  in 
the  expectation  or  hope  that  an  agreement  would  subsequently  be 
made;  but  the  Dent  Act  covers  only  expenditures  made  upon  the 
faith  of  an  existing  present  informal  agreement. 

The  opinion  of  the  Board  is  a  very  full  one ;  it  correctly  sets  forth 
the  evidence,  and  its  conclusions  appear  to  be  sound.  We  recom- 
mend that  it  be  affirmed. 

August  4,  1920. 

(Signed)  E.  Henry  Lacokbs, 

(Signed)  R.  C.  Goodale, 

Special  Advisers, 
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August  11,  1920. 
Case  No.  1624. 

In  re  CLAIH  OF  HcKEKZIE  CONSTRUCTION  CO. 

ON  APPEAL  BEFORE  THE  SECRETART  OF  WAR. 

1.  CLAIM  AND  DECISION. — This  claim  was  decided  adversely  to  the  claimant  hy 
the  Board  of  Contract  Adjustment.  On  appeal  to  the  Secretary  of  War 
the  decision  was  affirmed.  For  statement  of  facts  and  decision,  see  Deci- 
sions of  the  Board  of  Contract  Adjustment,  Volnme  0,  page  108. 

Upon  consideration  of  this  record,  the  decision  of  the  Board  of 
Contract  Adjustment  is  hereby  affirmed. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War, 

memorandum. 

The  foundation  of  this  claim  is  a  formal  written  contract,  con- 
taining many  provisions.  I  can  not  make  out  whether  it  was  or  was 
not  proxy-signed ;  if  it  were,  the  Dent  Act  has  cured  that  defect  and 
it  is  to  be  treated  here  as  a  written  contract.  The  rules  of  law  for 
the  construction  of  such  contracts  are  well  settled  and  I  do  not  un- 
derstand that  the  Dent  Act  provides  that  they  may  be  disregarded 
by  the  quasi-judicial  tribunals  which  that  act,  or  any  regulation 
made  under  its  authority,  has  created. 

One  f  undemental  rule  is  that  when  some  particular  provision  is  ex- 
pressed in  positive  and  unambiguous  language  it  can  not  be  construed 
as  expressing  something  different  merely  upon  the  testimony  of 
agents  of  the  one  party,  even  if  the  draftsman  of  the  document  be  one 
of  them,  unless  the  other  party  also  agrees  that  a  different  meaning 
from  that  expressed  in  writing  was  intended  and  that  the  failure 
so  to  express  it  was  caused  by  mutual  mistake.  In  such  a  case  the 
document  may  be  re-formed  to  conform  to  the  proved  intent  of  both 

parties. 

The  contract  very  clearly  indicates  that  the  sliding  scale  fee  would 
vary,  up  or  down,  as  the  cost  of  the  work  varied  up  or  down.  It  is 
conceded  that  when  the  contract  was  made  it  was  estimated  that  the 
work  would  cost  something  short  of  $200,000,  the  "  fee  "  clause  nam- 
ing 8  per  cent  on  any  sum  between  $125,000  and  $260,000,  even  if  the 
draftsman  of  the  document  be  one  of  them,  unless  the  other  party 
also  agrees  that  a  different  meaning  from  that  expressed  in  writing 
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was  intended  and  that  the  failure  so  to  express  it  was  caused  by 
mutual  mistake.  In  such  a  case  the  document  may  be  re-formed  to 
conform  to  the  proved  intent  of  both  parties. 

The  contract  very  clearly  indicates  that  the  sliding  scale  fee  would 
vary  up  or  down  as  the  cost  of  the  work  varied  up  or  down.  It  is 
conceded  that  when  the  contract  was  made  it  was  estimated  that  the 
work  would  cost  something  short  of  $200,000,  the  "fee"  clause 
naming  8  per  cent  on  any  sum  between  $125,000  and  $260,000.  Surely 
DO  one  would  contend  that,  if  it  turned  out  through  some  sudden 
fall  in  prices  that  the  work  then  provided  for  actually  costs  only 
Sl:24,000  (the  sliding  scaling  giving  a  fee  of  $10,000  for  any  sum 
between  $100,000  and  $125,000),  the  fee  for  the  $124,000  would  not 
be  $10,000.  Nor  is  there  anything  in  the  contract  to  indicate  that 
these  fees  in  the  sliding  scale  are  regulated  by  the  time  occupied  in 
doing  the  work.  The  suggestion,  therefore,  which  has  been  made 
that  the  fee  was  to  vary  in  accordance  with  the  time  consumed  finds 
no  expression  in  the  contract,  is  in  direct  controversy  with  its  text, 
and  should  not  be  accepted  as  a  substitute  therefor. 

The  contract  is  what  is  known  as  a  "  cost  plus  contract."  It  pro- 
vides for  the  doing  of  certain  specified  work  by  the  contractor,  who 
will  have  to  obtain  materials  and  labor  (skilled  and  unskilled)  to 
perform  it.  For  expenditures  made  by  him  for  such  materials  and 
labor  (except  as  to  certain  specified  items)  he  is  to  be  reimbursed, 
being  paid  what  it  cost  him.  For  his  personal  services,  and  certain 
overheads  he  is  to  be  paid  an  additional  sum  as  contractor's  "  fee  " 
for  services.  Leaving  out  of  consideration  for  the  moment  a  pro- 
vision as  to  "maximum  fee"  the  amount  of  his  fee  increases 
(although  not  in  a  uniform  ratio)  with  the  cost  of  the  work. 

Every  such  "  cost  plus  "  contract  has  an  inherent  vice.  To  the 
honest  contractor  urged  to  accomplish  results  quickly  it  extends  a 
constant  invitation  to  push  the  work,  regardless  of  the  cost  of  items 
for  which  the  other  party  is  to  pay.  For  that  very  reason  it  may  be 
the  better  form  of  contract  where  prompt  production  is  so  essential 
that  the  price  to  be  paid  for  it  is  negligible.  To  a  contractor  whose 
conscience  is  not  robust  it  offers  a  constant  temptation  to  devise  in- 
genious schemes  for  increasing  such  costs  without  exposing  himself 
to  being  thrown  out  of  the  contract  for  attempted  fraud.  Such  in- 
herent vice  is  not  cured  by  reducing  the  ratio  of  fee  to  cost  as  the 
cost  increases,  because  with  every  cost  increase  named  in  the  sliding 
scale  there  is  some  substantial  increase  in  the  aggregate  of  his  fees. 

One  obvious  way  to  correct  the  difficulty  would  be  to  fix  in  advance 
the  prices  which  the  contractor  shall  pay  (and  be  reimbursed  for) 
so  far  as  possible.    In  this  contract  he  is  required  to  pay  only  the 
standard  rate  of  wages,  and  a  schedule  of  rentals  for  various  equip- 
ment appliances,  such  as  boilers,  crushers,  derricks,  etc.,  including 
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very  many  items,  is  annexed.  This,  however,  is  but  a  palliative. 
To  illustrate :  A  contractor  might  employ  25  men  at  standard  wages 
to  do  some  part  of  the  work  which  could  be  done  in  the  same  time  by 
20  men,  if  they  were  carefully  and  properly  handled  and  yet  it  might 
be  very  difficult  for  inspectors  to  find  sufficient  laxity  to  make  a 
report  on. 

The  surest  correction  for  the  inherent  vice  would  be  to  fix  some 
maximum  fee  which  would  be  about  equal  to  that  earned  under  the 
sliding  scale  if  the  work  were  done  without  extravagant  expenditure. 
For  increased  cost  which  might  result  by  reason  of  his  extravagance 
the  contractor  might  then  be  reimbursed,  but  he  would  receive  no 
increase  of  fee. 

These  conclusions  were  formed  upon  a  study  of  the  original  and 
supplemental  contracts,  before  the  testimony  was  examined.  The 
evidence  seems  to  accord  with  these  conclusions.  Col.  Shelbey  says 
*'A  maximum "  was  fixed  in  "  cost  pliLs "  contracts  "  to  meet  the 
clamor  of  the  public  and  of  the  Congress."  It  had  evidently  become 
matter  of  public  discussion  that  these  straight  cost  plus  contracts 
were  furnishing  contractors  with  an  opportunity  to  increase  their 
own  fees  by  spending  the  Government's  money  recklessly. 

This  original  contract  of  November  1,  1917,  contains  such  a  maxi- 
mum provision.  After  the  enumeration  of  a  sliding  scale  of  cost  and 
fees,  the  costs  increasing  by  eight  successive  steps  from  $100,000  to 
$3,500,000  and  over  and  the  fees  from  under  $10,000  to  $210,000  (6  per 
cent  on  $3,600,000) ,  there  is  found  the  clause : 

"  The  total  fee  to  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $15,000,  anything  in  this  agreement  to  the  contrary  not- 
withstanding." 

The  natural  way  to  figure  out  a  maximum  would  seem  to  be  this: 
Whoever  is  to  frame  the  contract  examines  the  plans  and  specifica- 
tions of  the  work  which  the  contract  calls  for,  informs  himself  as  to 
current  prices  for  the  items  of  work  (cost  of  which  is  to  be  reim- 
bursed by  the  Government)  and  estimates  the  total  cost  of  these  items. 
He  then  turns  to  the  sliding  scale,  which  is  to  be  incorporated  in  the 
contract  and  finds  within  which  step  of  the  scale  such  total  cost  falls. 
He  next  takes  the  corresponding  fee,  whether  a  percentage  or  a 
named  sum,  and  adopts  that,  or  some  round  sum  approximating  it  as 
the  maximum.  As  a  result,  if  the  actual  cost  be  the  same  as  or  less 
than,  the  estimate  (but  not  so  much  under  it  as  to  reach  a  lower  step) 
the  contractor  would  get  the  fee  he  ought  to  have.  If  the  cost  of 
doing  the  work  exceeded  the  estimate  the  fee  would  be  no  larger.  If 
the  excess  were  due  to  contractor's  recklessness,  his  extravagance 
would  put  nothing  in  his  pocket;  if  it  were  due  to  some  sudden  rise 
in  the  current  prices  of  labor  or  materials,  he  would  lose  nothing,  as 
the  Government  would  pay  the  excess  cost.    Such  a  system  would 
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seem  to  cure  the  inherent  vice  of  the  straight  ^'  cost  plus  '^  contract, 
and  it  is  entirely  fair  to  the  contractor ;  he  knows  from  the  plans  and 
specifications  what  work  he  will  have  to  do  for  which  he  is  not  to  be 
reimbursed  and,  if  the  fee  seems  to  him  too  small,  can  decline  to  make 
the  contract. 

The  evidence  shows  most  conclusively  that  it  was  exactly  in  this 
way  that  the  original  contract  of  November  1,  1917,  with  its  $15,000 
maximum,  was  prepared. 

It  sometimes  happens  that  subsequently  to  the  making  of  the  con* 
tract  the  Government  decides  to  add  to  its  plans  by  providing  more 
extensive  equipment  or  by  enlarging  structures  already  provided  for 
or  by  building  additional  ones.  It  will  presumably  be  most  con- 
venient to  do  this  under  an  existing  contract,  and  such  contracts 
usually  contain  a  clause  providing  that  additional  work  may  be 
required.    Such  a  clause  is  found  in  Article  I  of  this  contract. 

The  result  will  be  that  the  cost  is  increased  not  merely  because  cur- 
rent prices  have  arisen  or  because  the  contractor  has  been  extrava- 
gant, but  because  work  has  been  done  which  was  not  in  the  contem- 
plation of  the  parties  when  the  contract  was  made.  What,  in  such  a 
case,  is  the  effect  of  a  maximum  provision?  Is  the  contractor  to  per- 
form the  additional  work  required  under  the  clause  in  the  contract, 
but  to  have  no  increase  in  the  amount  of  his  fee? 

Such  a  question  came  up  in  the  case  of  J.  G.  White  Co.,  No.  1896, 
in  which  I  concurred  in  a  memorandum  signed  by  Mr.  Davis.  There 
the  contract  contemplated  a  cost  of  about  $4,000,000,  with  a  maxi- 
mum fee  of  $250,000.  The  additional  work  ran  the  cost  up  far  be- 
yond that  sum  (I  think  the  excess  was  over  $1,000,000 ;  the  papers 
are  no  longer  with  me),  and  it  was  contended  that  no  matter  how 
great  the  excess  might  be,  even  double  the  cost  of  the  work  originally 
planned,  the  contractor  should  continue  to  do  what  was  required  of 
him  without  any  increase  in  his  fee.  In  my  memorandum  of  con- 
currence with  Mr.  Davis  the  opinion  was  expressed  that  it  was 
doubtful  whether  "  any  court,  sitting  in  equity,  could  be  persuaded  " 
to  sustain  this  contention ;  that  I  did  "  not  believe  such  contention 
was  sound  in  law,  and  considered  it  inequitable  and  unconscionable." 
The  opinion  expressed  in  that  memorandum  remains  unchanged,  and 
I  dissent  from  any  suggestion  that  the  fixing  of  any  maximums 
eliminates  the  sliding  scale  entirely  from  the  contract. 

It  is  not  necessary  to  repeat  here  the  quotations  from  correspond- 
ence, memoranda,  and  the  various  supplementary  contracts  which  are 
fully  set  forth  in  the  Board's  two  opinions. 

When  the  contract,  signed  by  the  contractor,  was  sent  to  the  quar- 
termaster the  former  stated  that  he  understood  that  the  construction 
{hereinabove  set  forth) — namely,  that  when  additional  work  was 
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required  the  maximum  would  be  changed  to  correspond — would  be 
followed.  This  was  concurred  in  January  14, 1918,  by  the  general  in 
charge  of  cantonment  construction,  who  wrote :  "Whenever  the  amoimt 
you  are  required  to  do  runs  to  a  figure  which  is  out  of  all  proportion 
to  the  (prior)  estimated  amount,  a  supplemental  agreement  will  be 
made."  The  same  construction  was  followed  when  the  superseded 
supplementary  contract  of  January  5,  1918  (raising  maximum  to 
$40,000),  the  supplementary  contracts  of  February  20,  1918  (raising 
maximum  to  $60,000),  and  the  supplementary  contract  of  July  1, 
1918  (raising  maximum  to  $100,000),  were  under  consideration  and 
signed.  Nor  is  there  anything  conflicting  with  such  construction  in 
the  supplementary  contract  of  August  1, 1918, 

Of  course  when  the  maximum  was  fixed  at  $100,000  the  Grovern- 
ment  officers  must  have  known  what  work,  additional  to  earlier  re- 
quirements, was  being  required  by  the  latest  changes  and  must  have 
fixed  the  maximum  on  an  estimate  of  the  cost  of  such  additional 
work.  The  contractor  had  the  right  to  assume  that  if  still  further 
requirements  were  to  be  made  the  question  of  maximum  would  be 
taken  up  and  disposed  of  again  in  the  future  as  it  had  been  in  the 
past.  The  Government  agents  were  bound  to  know  that  any  further 
requirements  they  might  make  would  be  understood  and  acted  upon 
by  the  contractor  under  such  assumption.  If  such  additional  re- 
quirements called  for  more  work  than  had  been  called  for  when  the 
maximum  was  last  fixed  and  the  contractor  accepted  such  require- 
ments, it  was  up  to  the  Government  officers  to  prepare  another  sup- 
plemental contract  between  the  parties  following  the  construction 
of  the  contract,  which  had  been  followed  from  the  beginning. 

I  am  further  of  the  opinion  that  from  the  statements  contained  in 
the  original  and  in  the  supplementary  contracts  of  July  1  and 
August  1  the  contractor  was  entitled  to  assume  that  the  estimates  of 
the  Government  officers  were  as  follows : 

It  was  estimated  that  the  work  at  first  required  would  not  exceed 
$200,000,  so  they  fixed  the  maximum  at  $15,000,  which  would  be  a 
little  less  than  the  sliding  scale  fee  on  $200,000.  Later  on  (Feb.  20, 
1918),  additional  storehouses  and  hospital  appliances  having  been 
authorized,  it  was  estimated  that  the  cost  would  so  much  exceed 
$200,000  as  to  warrant  an  increase  of  the  maximum  to  $60,000.  Any- 
thing over  $635,714.29  would  bring  the  calculations  into  the  seventh 
step  of  the  sliding  scale,  which  is  a  very  broad  one,  extending  from 
$537,124.29  to  $3,000,000  and  carrying  a  fee  rate  of  7  per  cent  on  cost. 
Therefore  this  second  increase  would  indicate  that  it  was  estimated 
that  the  cost  of  the  additional  work  contemplated  would  be  about 
$670,000,  since  that  simi,  plus  the  $200,000,  would  give  a  total  of 
$870,000,  which  at  sliding-scale  rates  would  call  for  a  fee  of  a  trifle 
over  $60,000.    The  note  in  supplementary  contract  of  July  1,  1918, 
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states  that  the  contractor  was  informed  at  the  time  last  above 
referred  to  that  the  "  cost  of  the  alterations,  additions,  and  repairs  " 
would  not  exceed  $1,000,000.  The  quoted  words  refer  to  the  whole 
cost  under  the  original  contract  and  subsequent  requirements  and  the 
figures  given  are  not  far  ("  not  out  of  all  proportion  ")  from  $870,000, 
which  would  call  for  a  fee  of  $60,000. 

The  supplemental  contract  of  July  1,  1918,  extended  the  period  of 
performance  from  8  months  to  19  months,  and  stated  that  from  time 
to  time  during  that  period  orders  for  work  would  be  given  the  con- 
tractor, additional  to  those  already  provided  for.  The  maximum  fee 
was  raised  to  $100,000.  This  would  naturally  indicate  to  him  that 
it  was  then  estimated  that  the  cost  of  the  work  originally  set  forth 
in  the  plans  and  specifications,  together  with  all  the  additional  work 
estimated  on  when  this  supplementary  contract  was  drawn,  would  be 
a  little  over  $1,400,000,  because  that  sum  would  be  still  on  the  seventh 
step  of  the  sliding  scale  and  the  corresponding  fee  at  7  per  cent  of 
that  sum  would  be  $100,000.  Col.  Shelbey  (who  fixed  the  maximum) 
testified  that  when  he  fixed  it  at  $100,000  he  estimated  there  would 
be  $2,000,000  more  work  to  be  done,  and  added  that  he  would  have 
named  the  same  fee  had  the  amount  been  $2,400,000.  There  is  no 
evidence,  however,  that  this  estimate  of  his  was  communicated  to  the 
contractor. 

The  actual  cost  of  the  whole  work  was  over  $2,000,000  instead  of 
something  under  $200,000  as  originally  estimated.  The  contractor 
has  been  paid  a  fee  of  $100,000.  There  is  nothing  to  indicate  that 
any  part  of  this  increase  is  due  to  the  contractor's  extravagance  or 
to  a  rise  in  the  price  of  any  of  the  items  referred  to  in  article  II  and 
in  the  schedule.  Subsequent  proof  may  show  that  part  of  the  increase 
is  due  to  one  or  other  or  both  of  these  causes,  but,  as  the  record  now 
stands,  it  is  due  solely  to  the  requirements  to  perform  additional 
work  not  contemplated  in  the  original  contract. 

I  do  not  find  that  the  contractor  is  entitled  to  recover  on  any  oral 
contract  to  be  spelled  out  from  letters  and  conversations,  but  think : 
(a)  That  he  was  entitled  to  have  the  contract  carried  out,  in  all  re- 
spects according  to  its  terms  as  construed  above  and  agreeably  to  the 
practical  construction  put  upon  it  by  both  parties  when  the  first  sup- 
plemental contract  was  signed,  a  construction  which  seems  to  me  to 
be  the  fair  and  reasonable  one;  (b)  that  he  was  entitled  to  assume 
(never  being  notified  to  the  contrary)  that  when  he  was  required  to 
do  additional  work  he  could  do  so  safely,  relying  upon  the  construc- 
tion of  the  contract  which  had  been  already  agreed  to;  (c)  that  the 
contract  has  not  been  carried  out,  according  to  its  terms,  by  the  Gov- 
ernment ;  (d)  that  the  contractor  is  entitled  to  recover  what  he  would 
have  been  paid  had  the  contract  been  so  carried  out.    How  much  that 
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may  be  I  can  not  say,  because  there  has  been  no  accounting  on  the 
lines  indicated  in  this  opinion. 

I  recommend  that  the  decision  of  the  Board  be  reversed  and  cause 
remanded  with  instructions. 
August  7, 1920. 

E.  Henrt  Lacombe, 

Special  Adviser. 

memorandum   for  the  secretary  or  WAR. 

Upon  examination  of  the  supplemental  record  made  before  the 
Board  of  Contract  Adjustment  I  find  no  reason  to  modify  the  con- 
clusions reached  upon  examination  of  the  former  record.  The 
written  contract  is  explicit  in  its  requirement  that  in  order  to  earn 
the  compensation  specified  in  the  contract  the  contractor  must  execute 
"  alterations^  additions^  and  repairs  at  Camp  Travis  and  Fort  Sam 
Houston^  Texas^  such  a^  it  may  he  ordered  to  do  in  writing^  from 
time  to  time  within  nineteen  months  from  the  date  hereof,'*'^  And 
the  contract  provides  that  the  total  fee  of  the  contractor  hereunder 
"shall  in  no  event  exceed  the  sum  of  $100,000,  anything  in  this  agree- 
ment to  the  contrary  notwithstanding." 

The  purpose  of  the  agreement  appears  to  have  been  to  provide  for 
the,  making  of  such  additions,  alterations,  and  repairs  as  should  be 
found  necessary  within  the  period  named.  Obviously,  the  extent  of 
such  work  could  not  be  accurately  estimated  in  advance.  The  prin- 
cipal question  here  presented  seems  to  me  to  be  whether  such  an 
agreement  is  valid  or  invalid,  taking  into  account  the  indefiniteness 
of  the  contract  as  to  the  quantity  of  work  required.  It  is  as  to  addi- 
tions and  alterations  that  this  question  arises.  No  one  would  ques- 
tion the  validity  and  enforcibility  of  such  an  agreement  as  to  repairs^ 
the  probable  extent  of  which  could  be  estimated  as  well  by  the  con- 
tractor as  by  the  Government.  Additions  and  alterations^  however, 
lie  almost  wholly  within  the  discretion  of  the  Government,  and  it 
may  well  be  questioned  whether  the  law  should  give  any  effect  to  a 
fixed-price  contract  whereby  the  contractor  undertakes  in  considera- 
tion of  a  specified  sujn  to  erect  all  additions  and  alterations  desired 
in  connection  with  specified  camps. 

August  10, 1920. 
mckenzie  construction  co. 

In  this  case,  however,  it  is  only  for  the  services  of  the  contractor 
that  a  maximum  fee  is  fixed,  and  the  contract,  then,  in  so  far  as  the 
fixed  maximum  fee  is  concerned  is  essentially  for  superintendence. 
In  effect,  the  Government  has  made  an  agreement  with  this  contrac- 
tor that  the  contractor  shall  supervise  such  alterations,  additions, 
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and  repairs  as  the  Government  shall  require  at  a  specified  place 
mthin  a  specified  period,  the  United  States  supplying  the  necessary 
funds  for  the  work  as  it  progresses,  the  contractor  to  be  paid  for 
his  services  a  fee  not  exceeding  in  any  event  $100,000.  The  subject 
matter  of  such  a  contract  seems  to  me  to  be  the  services  of  the  con- 
tractor for  a  period  which,  though  not  limited  with  absolute  definite- 
ness,  is,  for  the  purposes  of  the  parties,  sufficiently  limited  by  the 
limitations  as  to  the  time  within  which  such  work  may  be  ordered. 
I  do  not  think  that  the  failure  of  the  parties  to  limit  either  the  extent 
or  the  cost  of  the  work,  otherwise  than  to  such  additions  and  altera- 
tions as  may  be  required  by  the  Government  at  the  location  named, 
renders  the  contract  invalid  for  uncertainty. 

It  is  also  suggested  that  the  conduct  of  the  parties  in  making  a 
series  of  supplemental  contracts,  taken  in  connection  with  their  cor- 
respondence, creates  an  obligation  on  the  part  of  the  United  States 
beyond  that  specified  in  the  written  contracts.  I  do  not  agree  with 
this  conclusion,  and  believe  that  the  contractor  is  bound  by  the  pro- 
visions of  the  written  contract  as  amended  by  the  supplemental  con- 
tracts. The  validity  of  a  supplemental  contract  purporting  to  in- 
crease the  maximum  fee  without  increase  of  the  time  during  which 
the  contractor  is  bound,  is  not  necessary  to  be  considered  in  connec- 
tion with  this  claim. 

With  regard  to  the  suggestion  that  the  contract  is  to  be  considered 
as  applicable  only  to  the  work  "  in  contemplation  "  at  the  time  the 
contract  was  made,  it  seems  to  me  clear  from  the  language  of  the  con- 
tract that  the  work  "  in  contemplation  "  and  intended  to  be  covered 
by  the  contract  included  si^h  work  as  should  be  later  decided  upon 
and  ordered  within  the  period  of  the  contract,  as  well  as  that  already 
decided  upon  at  the  time  the  contract  was  made. 

I  recommend  that  the  decision  denying  petitioner's  claim  be 
affirmed. 

(Signed)  E.  C.  Good  ale. 

Specie  Adviser  to  the  Secretary  of  War. 


August  11,  1920. 
Case  No.  276. 

In  re  CLAIK  07  LAKESIDE  BISCinT  CO. 
ON  APPEAL  BEFORE  THE   SECRETARY  OF  WAR. 

1.  CLAIM  AND  DECISION. — This^  olalm  was  decided  adversely  to  the  claimant 
by  the  Board  of  Contract  Adjustment.  On  appeal  to  the  Secretary  of 
War  the  decision  was  affirmed.  For  statement  of  facts  and  decision,  see 
Decisions  of  the  Board  of  Contract  Adjustment,  Volume  4,  page  1S48. 

Upon  careful  consideration  of  the  record  in  this  matter  and  the 
recommendation  of  the  special  advisers,  the  decision  of  the  Board 
of  Contract  Adjustment  is  affirmed. 

(Signed)  Newton  D.  Baker, 

Secretai*y  of  War. 

MEMORANDUM. 

Further  examination  and  cross-examination  of  the  witnesses  has 

made  the  situation  clear.     Capt.  Van  Home  is  very  positive  in  his 

statement  that  he  told  the  two  representatives  of  claimant,  at  the 
interview  on  which  this  claim  is  based,  specifically  that  he  (Van 

Home)  had  no  authority  to  contract  for  the  purchase  of  this  hard 
bread.  That  statement  is  not  negatived  by  claimant's  testimony. 
Brownell  says  that  the  major  told  him  that  claimant  "  could  get  no 
more  orders  in  New  York ;  that  they  would  all  have  to  come  through 
Chicago  after  this."  The  other  witness,  Betteridge,  said  that  the 
major  told  him:  "We  should  go  to  the  Chicago  quartermaster  in 
place  of  coming  to  the  New  York  quartermaster."  In  the  hearing 
of  both  of  them  he  dictated  a  dispatch  to  Quartermaster  General, 
Washington,  in  which  he  set  out  claimant's  offer,  adding  the  words, 
"  Suggest  an  order  be  placed  with  them  through  the  depot  quarter- 
master, Chicago." 

This  surely  informed  claimant's  representatives  that,  whatever 
might  have  been  the  case  before  Toledo  was  transferred  to  the  Chi- 
cago zone.  Van  Home  did  not  have  authority  at  the  date  of  that  inter- 
view to  agree  for  the  Government  to  buy  1,000,000  pounds  of  bread  or 
any  part  thereof ;  that  he  could  merely  suggest  or  recommend ;  and 
that  an  agreement  to  buy  would  have  to  be  effected  elsewhere.  If  he 
had  not  given  them  this  information,  it  is  possible  that  their  prior 
194 
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dealings  with  him  might  have  led  persons  of  reasonable  prudence  to 
believe  that  Maj.  Van  Home  was  the  one  who  decided  whether  to 
accept  or  reject  oflfers.  But  with  that  statement  in  the  record,  posi- 
tively made  and  substantially  uncontradicted,  it  seems  to  us  there  is 
nothing  left  to  the  case.  The  "  agreement "  with  an  "  officer  or  agent 
acting  under  authority,  direction,  or  instruction  "  is  not  proved,  and 
without  it  there  is  no  relief  under  the  Dent  Act. 

August  4, 1920. 

(Signed)  E.  Henry  La  Combs, 

(Signed)  R.  C.  Goodale, 

Special  Advisers. 


August  11, 1920. 
Case  No.  2457. 

In  re  CLAIM  OF  HEW  PBOCESS  PIPE  ft  TVBE  HEHDDrO  CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIK  AND  DECISION.— This  claim  was  decided  adversely  to  the  claimant 
by  the  Board  of  Contract  Adjustment.  On  appeal  to  the  Secretary  of 
War  the  decision  was  affirmed.  For  statement  of  facts  and  deciaion,  see 
Decisions  of  the  Board  of  Contract  Adjustment,  Volume  5,  page  88. 

After  careful  consideration  of  the  record  in  this  matter  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  ac- 
cordance with  the  accompanying  recommendation  of  the  special 
advisers. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

There  is  not  testimony  sufficient  to  modify  the  terms  of  this  written 
contract  nor  to  establish  the  proposition  that  the  Government  agreed 
to  furnish  the  brass. 
We  recommend  that  the  decision  of  the  Board  be  affirmed. 

(Signed)  E.  Henry  Laoombb, 

(Signed)  R.  C.  Goodale, 

Special  Advisers. 
August  4, 1920. 
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August  13, 1920. 
Case  No.  718. 

In  re  CLADC  OF  IHTERKATIONAL  BTTTTOK  CO. 
ON  APPEAL  BEFORE  THE  8ECRETART  OF  WAR. 

1.  CTLAHC  AHD  BECISIOK.— This  olalm  was  decided  adversely  to  the  claimant 
by  the  Board  of  Contract  Adjustment.  On  appeal  to  the  Secretary  of 
War  the  decision  was  affirmed.  For  statement  of  facts  and  decision,  see 
Becisions  of  the  Board  of  Contract  Adjustment,  Volume  4,  page  983. 

After  careful  consideration  of  the  record  in  this  matter,  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  ac- 
cordance with  the  accompanying  recommendation  of  the  special 
advisers. 

(Signed)  Newton  D.  Baker, 

Secretary  of  War. 

I  fully  concur  with  the  opinion  of  the  Board  of  Contract  Adjust- 
ment and  recommend  that  its  decision  be  affirmed. 

(Signed)  E.  Henrt  Laoombe, 

Special  Adviser. 
AuQXjm  3, 1920. 

197 


August  20,  1»20. 
Case  No.  718. 

In  re  CLAIX  OF  INTEBHATIOHAL  BTTTTOK  CO. 
ON  APPEAL  BEFORE  THE  SEORETABY  OF  WAR. 

It  is  clear  that  this  claimant,  at  the  request  pf  the  department, 

rendered  a  service  in  the  development  of  a  new  type  of  button  for 

Army  uniforms  which  might  have  been  highly  valuable  had  it  been 

produced  earlier  or  had  the  war  continued  longer.    The  good  faith 

and  candor  of  the  claimant  is  very  clearly  shown  by  the  record, 

and  it  is  to  be  regretted  that  this  company  should  suffer  loss  through 

its  efforts  on  behalf  of  the  department.     The  testimony  indicates, 

however,  that  the  claimant's  services  and  expenditures  were    not 

rendered  or  incurred  under  such  circumstances  as  impose  upon  the 

United  States  any  legal  obligation  of  remuneration,  and  it  can  not 

be  said  that  there  has  been  established  an  agreement  within    the 

meaning  of  the  Dent  Act.    I  therefore  recommend  that  the  deci&ion 

of  the  Board  be  affirmed. 

(Signed)  R.  C.  Goodale, 

Special  Adviser  to  the  Secretary  of  WcL-r. 
.198 


August  17,  1920. 
Case  No.  Sales  B.  C.  A.  1. 

In  re  CLAIM  OF  PHILIP  P.  SMITH  (IKC). 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  GUIIM  ASD  DECISION. — This  claim  was  decided  adversely  to  the  claimant 
hy  the  Board  of  Contract  Adjustment.  On  appeal  to  the  Secretary  of 
War  the  decision  was  affirmed.  For  statement  of  facts  and  decision,  see 
Becision  of  the  Board  of  Contract  Adjustment,  Volume  4,  page  1306. 

TTpon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed,  in  accordance 
^th  the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War, 

We  fully  concur  in  the  findings  and  conclusion  of  the  Board  and 
recommend  that  its  decision  be  affirmed. 

August  4, 1920. 

(Signed)  E.  Henry  Lacombe, 

(Signed)  E.  C.  Goodalb, 

Special  Advisers. 

4S090— 21 14  199 


August  19, 1920. 
Case  No.  1213. 

Jn  re  CLAIX  OP  PERKINS  CAXPBELL  CO. 
ON   APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIK  AND  DECISIOK. — This  claim  was  decided  adversely  to  the  claimant. 
On  appeal  to  the  Secretary  of  War  decision  was  affirmed.  For  statement 
of  facts  and  decision,  see  Decisions  of  the  Board  of  Contract  Adjustment, 
Volume  4,  pagre  529. 

If  the  order  for  15,000  sets  of  harness  was  canceled  without  cost 
to  the  Government  in  consideration  of  claimant's  receiving  a  subse- 
quent order  for  10,000  sets,  it  is  clear  that  upon  suspension  of  pro- 
duction under  the  order  for  10,000  sets  at  the  request  of  the  Govern- 
ment,  an  equitable  adjustment  would  require  that  any  expenditures 
which  claimant  had  made  under  the  earlier  order,  for  which  it  had 
not  been  reimbursed  through  profits  under  the  second  order  or  other- 
wise, should  be  taken  into  account  in  the  settlement  of  petitioner's 
claim  under  the  second  order.  It  is  equally  clear  that  no  claim  can 
be  recognized  under  the  original  order,  which  was  canceled  with  the 
consent  of  claimant  without  cost  to  the  Government.  The  contrac- 
tor's claim  under  the  second  order  having  been  adjusted  and  dis- 
charged by  mutual  agreement,  it  can  not  now  be  reopened  except 
upon  a  showing  of  fraud  or  mutual  mistake. 

The  decision  of  the  Board  of  Contract  Adjustment  is  therefore 
affirmed. 

■ 

(Signed)  Nswtok  D.  Baser, 

Secretary  of  War. 
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August  24, 1920. 
Case  No.  491. 

In  re  CLAIM  OF  COHnCBIAYILLE  WOOLEN  CO. 

ON  APPEAL  BEFORE  THE  SECBETART  OP  WAR. 

1.  CLAm  AHB  BECISIOK. — ^Thls  olalm  was  decided  adversely  to  the  claimant 
by  the  Board  of  Contract  Adjustment  on  April  23,  1920.  On  appeal  to  the 
Secretary  of  War  the  decision  was  afflnged.  For  statement  of  facts  and 
decisions,  see  Decisions  of  the  Board  of  Contract  Adjustment,  Volume  4, 
page  1896. 

Upon  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

l^EWTON  D.  Baker,  Secretary, 

MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

After  careful  consideration  of  the  record,  we  recommend  that  the 
decision  of  the  Board  of  Contract  Adjustment  be  affirmed. 

(Signed)  Robert  McC.  Marsh, 

(Signed)  Robert  C.  Goodale, 

Special  Advisers  to  the  Secretary  of  War, 
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August  24,  1920. 
Case  No.  1766. 

In  re  CLAIM  OF  XOHTOOMERY  FRENCH  BRT  CLEAHINa  A  LATTND&T  CO. 

ON   APPEAL   BEFORE   THE   SECRETARY  OF  WAR. 

1.  CLAIU  AND  DECISION. — Claim  under  the  act  of  March  2,  1919.  The  decision 
of  the  Board  of  Contract  Adjustment  denying  relief  was  aiftrmed  on  ap- 
peal to  the  Secretary  of  War.  For  the  decision  of  this  Board,  see  Volume 
4,  page  1367.  * 

Upon  consideration  of  the  record  in  this  matter,  the  decision  ol 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War, 

MEMORANDUM   FOR  THE   SECRETARY   OF   WAR. 

After  careful  consideration  of  the  record  in  this  matter,  we  recom- 
mend that  the  decision  of  the  Board  of  Contract  Adjustment  be 
affirmed. 

(Signed)  Robert  McC.  Marsh:, 

(Signed)  B^  C.  Goodale, 

Special  Advisers  to  the  Secretary  of  War. 
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August  24,  1920. 
Case  No.  lee?. 

In  re  CLAIK  OF  EXC^LSIOB  HOTOB  MANTrFACTTTBIKG  &  SUPPLY  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CIu&nE  ASD  DECISION. — Claim  under  the  act  of  Xarch  2,  1919.    The  decisiou 
of  the  Board  of  Contract  Adjustment  denying  relief  was  affirmed  on  ap- 
peal to  the  Secretary  of  War.    For  the  decision  of  this  Board,  see  Yolume 
4,  pagre  1161.  ' 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM  FOR  SECRETARY  OF   WAR. 

I  have  carefully  gone  over  the  entire  file  in  this  case,  and  I  recom- 
mend that  the  decision  of  the  Board  of  Contract  Adjustment  be 
affirmed. 

The  record  in  this  case  is  intricate,  and  there  seems  to  be  some 
question  as  to  what  orders  it  was  originally  intended  to  give  the 
claimant.  The  testimony  is  not  entirely  clear  as  to  whether  the 
ori«rinal  orders  discussed  with  the  claimant  were  for  parts  necessary 
for  1,250  planes,  or  were  parts  necessary  for  1,250  planes  plus  spare 
parts  for  the  same  number  of  planes. 

The  claimant,  on  being  notified  that  the  quantity  of  parts  required 
bv  the  Government  would  be  reduced  from  the  original  estimates^ 
wrote,  on  April  25, 1918 : 

"  In  taking  these  changes  in  specifications  and  reduction  in  quan- 
tities from  1J250  sets  to  500  sets  into  consideration,  you  can  readily 
realize  that  we  should  not — in  fact,  can  not — agree  to  furnish  parts 
named  in  the  new  specifications  at  the  price  originally  quoted.  We 
feel  that  we  should  have  an  increase  of  at  least  33J%  in  the  price  of 
the  total  order." 

The  claimant  had  a  number  of  conferences  with  representatives  of 
the  Government  as  to  additional  prices  to  be  paid,  and  on  May  15^ 
1918,   received  an  order  for  parts. for  600  Handley-Page  planes. 
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Under  date  of  July  26,  1918,  this  contract  was  amended  to  include 
other  parts. 

On  October  7,  1918,  the  claimant  received  an  order  for  spare  parts 
for  500  Handley-Page  airplanes.  This  contract  was  amended  Octo- 
ber 18,  1918.  October  25,  1918,  the  contractor  also  received  a  small 
contract  for  hinge  f orgings. 

The  prices  for  parts  set  forth  in  these  contracts  were  very  con- 
siderably in  excess  of  those  originally  contemplated.  The  contracts 
were  entered  into  after  much  negotiation,  and  it  would  appear  that 
they  actually  reflected  a  definite  understanding  reached  between  the 
Government  and  the  claimant. 

Whatever  the  relations  of  the  Government  and  the  claimant  had 
been  prior  to  May  7, 1918,  they  were  then  merged  in  a  definite  under- 
standing with  the  claimant,  which  was  subsequently  carried  out  by 
the  giving  of  the  orders  hereinbefore  referred  to. 

(Signed)  Herbert  H.  Lehman, 

Special  Adviser  to  the  Secretary  of  War. 

I  concur  in  the  above  recommendation. 

(Signed)  R.  C.  Goodale, 

Special  Adviser  to  the  Secretary  of  War, 


August  2,  1920. 
Case  No.  2778. 

In  re  CLAIM  07  STMIKGTOK  CHICAGO  CORPORATIOK. 

1.  rACILITIES. — TTnder  a  contract  for  the  manufacture  of  shell  providing  that 
**the  contractor  shall  derive  no  profit  from  this  contract  in  connection 
with  the  increased  facilities  herein  provided"  the  contractor  is  not 
entitled  to  compensation  for  services  rendered  in  the  procurement  and 
installation  of  such  facilities.  Under  such  circumstances  it  makes  no 
'difference  that  the  contract  was  terminated  before  any  deliveries  could 
he  made,  thereby  depriving  the  contractor  of  expected  profits  in  the 
manufacture  of  shell;  nor  may  the  contractor  be  compensated  for  such 
services  under  a  general  provision  for  the  payment  of  ''such  sums  as 
the  Chief  of  Ordnance  may  deem  necessary  to  fairly  and  Justly  compen- 
sate the  contractor  for  work,  labor,  and  services  rendered  under  this 
contract." 

L  CIAm  AND  DECISION. — Claim  presented  under  Q,  0.  108  for  approximately 
$1,000,000,  based  upon  a  validly  executed  contract  for  shell.  Held,  claim- 
ant is  not  eiftitled  to  recover. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  the  decision  of  the  Ordnance  Claims  Board 
refusing  to  allow  the  claimant  any  compensation  for  work,  labor, 
and  services  rendered  in  the  construction  and  equipment  of  a  plant 
at  Chicago,  111.,  for  forging  and  machining  165  mm.  shells.  The 
claim  is  for  an  indefinite  amount  and  is  submitted  under  the  provi- 
sions of  General  Order  103  of  November  6,  1918. 

FINDINGS   OF   FACT. 

1.  As  early  as  the  fall  of  1917  the  requirements  of  the  Ordnance 
Department  for  155-mm.  high-explosive  shells  was  very  largely  in 
excess  of  available  facilities,  and  the  activities  of  the  Projectile  Sec- 
tion, Procurement  Division,  were  set  in  motion  to  create  additional 
facilities.  Mtev  conference  with  the  War  Industries  Board  it  was 
determined  mat  a  large  plant  devoted  to  this  purpose  should  be 
*'uilt  at  Chicago.  A  proposition  was  submitted  by  the  industrial 
committee  of  the  Chicago  Association  of  Commerce,  proposing  to 
^d  a  plant  for  the  Government,  with  Government  money,  to  be 
'jperafced  privately  and  without  profit. 

2.  The  investigation  of  this  proposal  developed  that  the  associa- 
tion had  no  experienced  personnel  available  for  the  operation  of 
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Under  date  of  July  26,  1918,  this  contract  was  amended  to  include 
other  parts. 

On  October  7, 1918,  the  claimant  received  an  order  for  spare  parts 
for  500  Handley-Page  airplanes.  This  contract  was  amended  Octo- 
ber 18,  1918.  October  25,  1918,  the  contractor  also  received  a  small 
contract  for  hinge  f orgings. 

The  prices  for  parts  set  forth  in  these  contracts  were  very  con- 
siderably in  excess  of  those  original^  contemplated.  The  contracts 
were  entered  into  after  much  negotiation,  and  it  would  appear  that 
they  actually  reflected  a  definite  understanding  reached  between  the 
Government  and  the  claimant. 

Whatever  the  relations  of  the  Government  and  the  claimant  had 
been  prior  to  May  7, 1918,  they  were  then  merged  in  a  definite  under- 
standing with  the  claimant,  which  was  subsequently  carried  out  by 
the  giving  of  the  orders  hereinbefore  referred  to. 

(Signed)  Herbert  H.  Lehman, 

Special  Adviser  to  the  Secretary  of  War. 

I  concur  in  the  above  recommendation. 

(Signed)  E.  C.  GooDAiiE, 

Special  Adviser  to  the  Secretary  of  War. 


August  2,  1920. 
Case  No.  2778. 

In  re  CLAIM  OF  SYMIKGTOK  CHICAGO  COBPORATIOK. 

1.  PACILITIES. — xrnder  a  contract  for  the  manufacture  of  shell  providing  that 
"the  contractor  shall  derive  no  profit  from  this  contract  in  connection 
with  the  increased  facilities  herein  provided "  the  contractor  is  not 
entitled  to  compensation  for  services  rendered  in  the  procurement  and 
installation  of  such  facilities.  Under  such  circumstances  it  makes  no 
'  dilference  that  the  contract  was  terminated  before  any  deliveries  could 
be  made,  thereby  depriving  the  contractor  of  expected  profits  in  the 
manufacture  of  shell;  nor  may  the  contractor  be  compensated  for  such 
services  under  a  general  provision  for  the  payment  of  ''such  sums  as 
the  Cliief  of  Ordnance  may  deem  necessary  to  fairly  and  Justly  compen- 
sate the  contractor  for  work,  labor,  and  services  rendered  under  this 
contract/' 

1  CLAIM  AKD  DECISION. — Claim  presented  under  O.  0.  103  for  approximately 
|l,0O0,OO0,  based  upon  a  validly  executed  contract  for  shell.  Held,  claim- 
ant is  not  eittitled  to  recover. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  the  decision  of  the  Ordnance  Claims  Board 
refusing  to  allow  the  claimant  any  compensation  for  work,  labor, 
and  services  rendered  in  the  construction  and  equipment  of  a  plant 
at  Chicago,  111.,  for  forging  and  machining  165  mm.  shells.  The 
claim  is  for  an  indefinite  amount  and  is  submitted  under  the  provi- 
sions of  General  Order  103  of  November  6,  1918. 

FINDINGS   OF   FACT. 

1.  As  early  as  the  fall  of  1917  the  requirements  of  the  Ordnance 
Department  for  155-mm.  high-explosive  shells  was  very  largely  in 
excess  of  available  facilities,  and  the  activities  of  the  Projectile  Sec- 
tion, Procurement  Division,  were  set  in  motion  to  create  additional 
facilities.  Mter  conference  with  the  War  Industries  Board  it  was 
determined  mat  a  large  plant  devoted  to  this  purpose  should  be 
built  at  Chicago.  A  proposition  was  submitted  by  the  industrial 
committee  of  the  Chicago  Association  of  Commerce,  proposing  to 
build  a  plant  for  the  Government,  with  Government  money,  to  be 
operated  privately  and  without  profit, 

2.  The  investigation  of  this  proposal  developed  that  the  associa- 
tion had  no  experienced  personnel  available  for  the  operation  of 
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such  a  plant,  and  negotiations  were  taken  up  with  the  Symington 
interests,  who  at  that  time  were  most  successfully  operating  three 
Government-owned  plants  in  the  production  of  high-explosive  shells. 

3.  As  the  result  of  these  negotiations  it  was  agreed  that  the 
Symington  interests  were  to  lease  a  tract  of  land  in  Chicago  and 
erect  thereon  a  plant  for  the  Government,  and  in  pursuance  of  this 
arrangement  the  Symington  Chicago  Corporation  was  incorporated 
under  the  laws  of  Maryland,  specifically  for  this  purpose,  with  a 
paid-up  capital  of  $750,000. 

4.  Prior  to  August  1,  1918,  the  lease  of  a  suitable  tract  of  land 
had  been  concluded,  numerous  subcontracts  let,  and  a  very  substan- 
tial amount  of  construction  put  under  way.  It  was  not  until  the 
last-mentioned  date  that  a  formal  contract  was  entered  into  with 
the  Symington  Chicago  Corporation  which  provided  that  the  con- 
tractor should  manufacture,  sell,  and  deliver  to  the  United  States 
one  million  155-mm.  shell  forgings,  machine,  band,  and  attach  base 
covers  to  500,000  of  said  forgings.  Deliveries  were  to  commence  in 
November,  1918,  and  be  completed  during  the  month  of  June,  1919. 

The  contract  further  provided  that  the  contractor  should  "pro- 
vide, erect,  and  install  in  its  plant  at  Chicago,  111.,  such  buildings, 
equipment,  machinery,  tools,  and  other  facilities  (hereinafter  called 
'increased  facilities')  which,  in  addition  to  the  contractor's  normal 
facilities,  will  enable  it  to  perform  all  the  terms  and  conditions  of 
this  contract.  It  is  estimated  that  the  cost  of  such  increased  facili- 
ties will  amount  to  approximately  $6,296,000.  ♦  ♦  ♦  The  cost  of 
the  increased  facilities  will  be  paid  by  the  United  States  as  herein- 
after provided,  *  *  ♦  TJie  contractor  sholl  derive  no  profit  from 
this  contract  in  connection  with  the  increased  facilities  herein  pro- 
vided.'*^ 

This  contract  contained  the  following  provisions  with  respect  to 
termination : 

"Article  XII. — Termination:  This  contract  being  necessitated  by 
a  state  of  war  now  existing,  it  is  desirable  and  expedient  that  pro- 
vision be  made  for  its  termination  or  limitation  of  the  war,  or  if, 
in  anticipation  thereof,  or  because  of  changes  in  methods  of  war- 
fare, the  Chief  of  Ordnance  should  be  of  the  opinion  that  the  com- 
pletion of  this  contract  has  become  unnecessary,  it  is  Jkerefore  pro- 
vided that  at  any  time,  and  from  time  to  time  durin^the  currency 
of  this  contract,  the  Chief  of  Ordnance  may,  for  any  of  the  causes 
above  stated,  notify  the  contractor  that  any  part  or  parts  of  the 
forgings  and  completed  shell  then  remaining  undelivered  shall  not 
be  manufactured  or  delivered. 

"  In  the  event  of  such  complete  or  partial  termination  the  United 
States  shall  inspect  all  completed  forgings  and  shell  then  on  hand 
and  such  as  may  be  completed  within  thirty  (30)  days  after  such  no- 
tice, and  shall  pay  to  the  contractor  the  price  herein  fixed  for  all 
forgings  and  completed  shell  accepted  by  and  delivered  to  the  United 
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States.  The  United  States  shall  also  pay  to  the  contractor  the  cost 
of  the  materials  and  component  parts  purchased  by  the  contractor  for 
the  performance  of  this  contract  and  then  on  hand  in  an  amount 
not  exceeding  the  requirements  for  the  completion  of  this  contract, 
provided  they  comply  with  the  specifications,  and  also  all  costs  shown 
by  the  contractor  to  have  been  therefor  necessarily  incurred  in  the 
performance  of  this  contract  and  remaining  unpaid ;  and  the  United 
States  shall  also  protect  the  contractor  on  all  obligations  incurred 
necessarily  and  solely  for  the  performance  of  this  contract,  of  which 
the  contractor  can  not  be  otherwise  relieved.  To  the  above  may  be 
added  such  sums  as  the  Chief  of  Ordnance  may  deem  necessary  to 
fairly  and  justly  compensate  the  contractor  for  work,  labor,  and 
service  rendered  under  this  contract." 

This  contract  also  contains  the  following  provision  with  respect 
to  disputes : 

"Article  XVIII. — Disputes:  Except  as  herein  otherwise  specially 
provided,  any  doubts  or  disputes  which  may  arise  under  this  con- 
tract or  as  to  its  performance  or  nonperformance  shall  be  referred 
to  the  Chief  of  Ordnance  for  determination.  If  the  contractor  shall 
feel  aggrieved  at  his  decision,  it  shall  have  the  right  of  appeal  to  the 
Secretary  of  War,  whose  decision  shall  be  final." 

5.  On  September  25,  1918,  the  work  of  the  plant  and  facilities  had 
reached  a  point  where  it  was  apparent  that  the  cost  would  greatly 
exceed  the  estimate  contained  in  the  original  contract,  and  on  this 
date  a  contract  was  entered  into,  which  bears  War  Ord.-P17861- 
4385A,  providing  that  the  contractor  should  manufacture  and  deliver 
to  the  United  States  305,000  Mark  V,  high-explosive  shells,  and  ma- 
chine, band,  and  attach  base  covers  thereto,  deliveries  to  commence 
in  February,  1919,  and  be  concluded  in  the  month  of  June,  1919. 

In  the  last-mentioned  contract  there  is  the  following  provision 
^th  respect  to  termination : 

"Section  2. — Termination  in  public  interest:  If,  in  the  opinion 
of  the  Chief  of  Ordnance,  the  public  interest  shall  so  require,  this 
contract  may  be  terminated  by  the  United  States  by  notice  in  writ- 
ing from  the  contracting  officer  to  the  contractor,  and  such  termina- 
tion shall  be  deemed  to  oe  effective  immediately  upon  the  giving  of 
such  notice  and  shall  be  without  prejudice  to  any  claims  which 
the  United  States  may  have  against  the  contractor  under  this  con- 
tract. After  the  receipt  of  such  notice  the  contractor  shall  not  order 
any  further  materials  or  facilities,  or  enter  into  any  further  sub- 
contracts, or  make  any  further  purchases  in  connection  with  the  per- 
formance of  this  contract  without  written  consent  previously  ob- 
tained from  the  Chief  of  Ordnance. 

"In  the  event  of  and  upon  such  termination  of  this  contract  prior 
to  completion,  as  provided  in  this  section  2,  for  any  reason  other  than 
the  default  oi  the  contractor,  the  United  States  shall  make  payments 
to  and  protect  the  contractor  as  follows : 

"(a)  The  United  States  shall  pay  to  the  contractor  the  contract 
price  for  compensation,  not  previously  paid,  for  all  articles  or 
work  completely  manufactured  or  completely  performed  in  accord- 
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ance  with  the  requirements  of  this  contract  at  the  date  such  termina- 
tion becomes  effective. 

"(6)  The  United  States  shall  reimburse  the  contractor  for  such 
proportion  of  the  contractor's  expenditures  (other  than  expenditures 
for  plant,  facilities,  and  eauipment  solely  provided  for  the  perform- 
ance of  this  contract^  maae  by  the  contractor  in  good  faith  in  con- 
nection with  the  perrormance  of  this  contract,  as  is  fairly  and  prop- 
erly apportionable  to  the  articles  or  work  the  delivery  or  performance 
of  which  is  so  terminated,  plus  ten  (10%)  per  cent  of  the  amount 
so  ascertained.  Any  raw  materials,  articles  in  process  of  manufac- 
ture, and  other  properties  so  paid  lor  shall  become  the  property  of 
the  United  States. 

"((?)  The  United  States  shall  protect  the  contractor  against  such 
proportion  of  the  contractor's  outstanding  obligations,  incurred  by 
the  contractor  in  good  faith,  in  connection  with  the  performance  of 
this  contract,  as  is  fairly  and  properly  apportionable  to  the  articles 
or  work,  the  delivery  or  performance  of  which  is  so  terminated. 

"  The  facts  to  be  determined  under  the  above  subdivisions  (6)  and 
{c)  shall  be  determined  by  agreement  between  the  contractor  and  the 
Chief  of  Ordnance,  and  in  event  of  their  failure  to  agree  shall  be 
determined  by  three  persons,  one  to  be  appointed  by  the  contractor, 
one  by  the  Chief  of  Ordnance,  and  the  third  by  these  two. 

''Any  determination  of  cost  in  the  event  of  termination  shall  be 
with  due  regard  to  the  pamphlet  entitled  '  Definition  of  "  Cost "  Per- 
taining to  Contracts,'  issuea  by  the  Office  of  the  Chief  of  Ordnance, 
War  Department,  dated  June  27,  1918,  made  a  part  hereof  by 
reference. 

"  It  is  understood  that  any  allowance,  protection,  or  reimbursement 
to  the  contractor  under  the  provisions  of  subdivisions  (6)  and  (c), 
section  2,  of  Article  XII  of  the  contract  shall  not  exceed  the  expendi- 
tures and  obligations  necessary  to  enable  the  contractor  to  produce 
two  times  the  maximum  monthly  production  herein  provided  for, 
plus  said  ten  per  cent  (10%)  of  the  amount  so  ascertained. 

"(^)  The  United  States  shall  also  pay  to  the  contractor  on  account 
of  depreciation  or  amortization  of  plant,  facilities,  and  equipment, 
solely  provided  by  the  contractor  at  its  expense  for  the  performance 
of  this  contract,  an  amount  to  be  determined  as  follows :  As  soon  as 
conveniently  may  be  done  after  such  termination  of  this  contract,  the 
fair  market  value  of  such  plant,  facilities,  and  equipment,  at  the  time 
of  such  termination  shall  be  determined  by  an  appraisement  to  be 
made  by  three  appraisers,  one  to  be  appointed  by  the  contractor,  one 
by  the  Chief  of  (Jrdnance,  and  the  third  by  these  two.  The  United 
States  shall  pay  to  the  contractor  such  part  of  the  amount  by  which 
the  cost  to  the  contractor  of  such  plant,  facilities,  and  equipment 
shall  exceed  such  appraised  fair  market  value  thereof  as  shall  be 
fairly  and  properly  apportionable  to  the  delivery  or  performance  of 
which  is  so  terminated,  and  in  determining  what  amount  is  so  fairly 
and  properly  apportionable  due  regard  shall  be  had  to  the  extent  to 
which  this  contract  shall  have  been  performed  and  the  extent  to 
which  the  cost  of  said  plant,  facilities,  and  equipment  should  be  re- 
garded as  having  been  absorbed  by  such  performance.  The  amount 
so  fairly  and  properly  apportionable  shall  be  determined  by  agree- 
ment between  the  contractor  and  the  Chief  of  Ordnance,  if  possible. 
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and  in  the  event  of  their  failure  to  agree  shall  be  determined  by  three 
persons,  one  to  be  appointed  by  the  contractor,  one  by  the  Chief  of 
Onlnance,  and  the  third  by  these  two." 

There  is  also  the  following  provisions  with  respect  to  adjustment 
of  claims  and  disputes : 

** Article  XVII. — Adjustment  of  claims  and  disputes:  Except  as 
otherwise  specifically  provided  in  this  contract,  any  claims,  doubts, 
or  disputes  which  may  arise  under  this  contract,  or  as  to  its  perform- 
ance or  nonperformance,  and  which  are  not  disposed  of  by  mutual 
agreement,  may  be  determined,  upon  petition  of  the  contractor,  by 
the  Secretary  of  War  or  his  duly  authorized  representatives.  If  the 
Secretarv  of  War  selects  a  board  as  his  authorized  representative  to 
hear  an(J  determine  any  such  claims,  doubts,  or  disputes,  the  decision 
of  the  majority  of  said  board  shall  be  deemed  to  be  the  decision  of 
the  board.  The  decision  of  the  Secretary  of  War  or  of  such  duly 
authorized  representative  or  representatives  shall  be  final  and  con- 
clusive on  all  matters  submitted  for  determination;  provided  that 
where  the  decision  is  amended  by  such  representative  or  representa- 
tives, the  Secretary  of  War  may,  at  his  option,  either  upon  his  own 
motion  or  upon  petition  filed  with  him  by  the  contractor  within 
twenty  days  after  notice  of  the  decision  of  such  duly  authorized  rep- 
resentative or  representatives  has  been  served  upon  him,  review  the 
action  of  such  representative  or  representatives  and  render  his  de- 
cision thereon.  Any  sum  or  sums  allowed  to  the  contractor  under 
the  provisions  of  this  article  shall  be  paid  by  the  United  States  as 
part  of  the  cost  of  the  articles  or  work  herein  contracted  for  and  shall 
i)e  deemed  to  be  within  the  contemplation  of  this  contract." 

6.  On  the  signing  of  the  armistice  the  plant  and  facilities  were  95 
per  cent  complete,  and  it  is  asserted  by  the  claimant,  and  admitted 
by  the  representatives  of  the  Government,  that  if  the  work  had  not 
been  suspended  the  5,000  shells  required  by  the  terms  of  the  contract 
to  be  delivered  in  the  month  of  November,  1918,  would  have  been 
accomplished  on  time. 

T.  Inmiediately  following  the  signing  of  the  armistice  Mr.  W.  S. 
Symington,  jr.,  president  of  the  Symington  Chicago  Corporation, 
without  awaiting  any  action  on  the  part  of  the  Government,  sus- 
pended all  operations  and  canceled  all  subcontracts,  and  thus  a  com- 
plete shut-down  was  accomplished  about  six  weeks  before  a  formal 
suspension  notice  was  sent  to  the  contractor  by  the  Ordnance  De- 
partment. 

8.  Subsequent  to  the  suspension,  and  on  December  5,  1918,  a  third 
contract,  which  bears  Pl2892-32-5a,  and  entitled  "First  supple- 
mental contract,"  was  entered  into.  This  contract  provides  for  no 
increased  production,  but  is  directed  solely  to  additional  facilities, 
estimated  to  cost  $178,000,  and  contains  the  following  provisions  with 
respect  to  termination : 

"Article  IV. — If,  in  the  opinion  of  the  Chief  of  Ordnance,  the 
public  interest  shall  so  require,  this  supplemental  contract  may  be 
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terminated  at  any  time  by  the  United  States  by  notice  in  writing  from 
the  contracting  officer  to  the  contractor,  and  such  termination  shall  be 
deemed  to  be  effective  upon  the  date  fixed  by  such  notice  and  shall  be 
without  prejudice  to  any  claims  which  the  United  States  may  have 
against  the  contractor  under  this  supplemental  contract.  After  re- 
ceipt of  such  notice,  the  contractor  shall  not  order  any  further  mate- 
rials or  facilities  or  enter  into  any  further  subcontract  or  make  any 
further  provision  in  connection  with  the  performance  of  this  supple- 
mental contract  without  the  written  consent  previously  obtained  f  roro 
the  contracting  officer.  In  the  event  of  and  upon  such  termination 
the  United  States  shall  make  payments  to  and  protect  the  contractor 
as  follows : 

"(a)  AH  expenditures  made  by  the  contractor  in  good  faith  and  in 
connection  with  the  i>erformance  of  this  supplemental  contract  for 
which  the  United  States  is  obligated  to  reimburse  the  contractor  un- 
der the  terms  of  this  supplemental  contract  and  for  which  the  United 
States  has  not  previously  reimbursed  the  contractor. 

"(&)  The  United  States  shall  discharge  the  contractor's  outstand- 
ing obligations  incurred  by  the  contractor  in  good  faith  in  connec- 
tion with  the  performance  of  this  supplemental  contract,  for  which 
the  contractor  has  not  theretofore  received  reimbursement  or  protec- 
tion from  the  United  States  and  which  are  of  such  character  as  the 
United  States  would,  under  the  terms  of  this  supplemental  contract 
have  become  liable  to  reimburse  the  contractor  for  its  expenditures 
thereto  had  this  contract  not  been  so  terminated," 

9.  Attached  to  this  contract  are  two  sheets  of  "Additional  terms 
and  conditions"  which  follow  the  signatures  attached  to  the  main 
contract.  These  "Additional  terms  and  conditions"  read,  in  part, 
as  follows: 

"  You,  the  contractor,  in  accepting  this  order,  agree  to  the  follow- 
ing provisions: 

"(^)  If,  in  the  opinion  of  the  Chief  of  Ordnance,  the  public  in- 
terest shall  so  require,  this  order  may  be  terminated  by  the  United 
States  at  any  time  by  notice  in  writing  to  the  contractor  from  the 
contracting  officer  of  the  United  States,  and  such  termination  shall 
be  deemed  to  be  effective  immediately  upon  the  giving  of  such  notice; 
or,  the  contracting  officer  may  notify  the  contractor  that  any  part  or 
parts  of  the  articles,  material,  or  work  then  remaining  undelivered  or 
unperformed,  shall  not  be  manufactured,  delivered,  or  performed. 

"  In  the  event  of  such  complete  or  j)artial  termination  the  United 
States  shall  inspect  all  completed  articles  then  on  hand,  and  shaU 
pay  to  the  contractor  the  price  herein  fixed  for  all  articles  accepted 
by *^ and  delivered  to  the  United  States.  The  United  States  shall  also 
pay  to  the  contractor  the  cost  of  materials  and  component  parts  pur- 
chased by  the  contractor  for  the  performance  of  this  contract  and 
then  on  hand  in  an  amount  not  exceeding  the  requirements  for  the 
completion  of  this  contract  provided  they  comply  with  the  specifica- 
tions, and  also  all  costs  shown  by  the  contractor  to  have  been  thei*e- 
tofore  necessarily  incurred  in  the  performance  of  this  contract  and 
remaining  unpaid ;  and  the  United  States  shall  also  protect  the  con- 
tractor on  all  obligations  incurred  necessarily  and  solely  for  the  per- 
formance of  this  contract,  and  remaining  unpaid;  and  the  Unitea 
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States  shall  also  protect  the  contractor  on  all  obligations  incurred 
necessarily  and  solely  for  the  performance  of  this  contract,  of  which 
tlie  contractor  can  not  be  otherwise  relieved.  To  the  above  may  be 
added  such  sums  as  the  Chief  of  Ordnance  may  deem  necessary  to 
fairly  and  justly  compensate  the  contractor  for  work,  labor,  and  serv- 
ice rendered  under  this  contract. 

"Title  to  all  such  materials  and  component  parts  paid  for  by  the 
United  States  under  this  article  shall,  immediately  upon  payment, 
vest  in  the  United  States. 

The  United  States  may  refuse  to  make  any  payment  or  to  reim- 
burse the  contractor  for  or  on  account  of  material  or  component  parts 
intended  to  form  a  part  of  the  articles,  whether  unused  or  in  the 
process  of  manufacture  or  manufactured,  in  respect  of  the  delivery 
of  which  the  contractor  shall  be  in  arrears  not  due  to  causes  beyond 
its  control  at  the  time  of  such  termination. 

The  undersigned  hereby  consents  to  the  execution  of  the  above 
supplemental  contract  amending  and  supplementing  the  contract 
dated  August  1,  1918. 

10.  Tliis  contract  also  contains  the  following  provision : 

"Article  V. — Except  as  herein  modified,  all  the  terms  and  condi- 
tions of  the  original  contract  dated  August  1st,  1918,  shall  remain  in 
full  force  and  effect." 

11.  The  contractor  has  been  reimbursed  for  all  his  expenditures, 
satisfactory  settlements  have  been  effected  with  all  subcontractors, 
and  complete  accord  established  between  the  Chicago  Ordnance 
Claims  Board  and  the  contractor  with  respect  to  all  items  except  a 
claim  asserted  by  the  contractor  for  work,  labor,  and  services  ren- 
dered under  the  contract  in  the  construction  of  the  plant  and  the  in- 
stallation of  facilities,  the  contractor  claiming  therefor  a  sum  equal 
to  10  i>er  cent  of  its  expenditures. 

12.  After  protractecl  negotiations  the  contractor  agreed  under  cer- 
tain conditions  to  accept  4  per  cent  of  its  expenditures,  as  its  com- 
pensation in  this  regard,  which  was  agreed  to  by  the  Chicago  Ord- 
nance Claims  Board,  but  on  the  matter  going  before  the  Ordnance 
Claims  Board  in  Washington,  that  board  declined  to  allow  the  con- 
tractor any  sum  whatever  for  work,  labor,  and  services  rendered, 
and  it  is  from  this  decision  of  the  Ordnance  Claims  Board  that  the 
claimant  appeals  to  this  Board. 

DECISION. 

1.  Briefly,  the  situation  presented  by  this  case  is  as  follows : 
Claimant  constructed  a  plant  and  installed  facilities  at  the  request 
of  the  United  States  at  a  total  cost  of  about  $10,000,000.  The  under- 
standing was  that  the  Government  would  furnish  the  money  and 
that  the  contractor  would  receive  no  profit  out  of  the  work  of  con- 
struction. The  contractor  was  given  several  large  contracts  for  the 
manufacture  of  shells  in  the  plant  which  he  was  constructing  at 
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Government  expense.  It  was  expected  that  these  contracts  would  net 
the  claimant  a  handsome  profit,  and  such  would  undoubtedly  have 
been  the  case  except  for  the  intervention  of  the  armistice.  It  hap- 
pened that  the  plant  and  facilities  were  95  per  cent  complete  at  that 
time.  Not  a  shell  had  been  delivered,  however.  Claimant  having 
been  disappointed  in  not  realizing  its  expected  profits  out  of  the  shell 
contracts,  now  asks  compensation  for  its  services  in  erecting  the  plant 
and  installing  the  facilities.  It  asks  that  it  be  paid  a  fee  of  10  per 
cent,  which  is  in  the  neighborhood  of  $1,000,000  for  such  service. 

2.  There  seems  to  be  no  doubt  as  to  what  the  terms  of  the  contract, 
under  which  plant  and  facilities  were  constructed,  were  with  respect 
to  compensation  of  the  contractor.  It  was  the  understanding 
throughout  the  whole  transaction  that  the  contractor  was  to  receive 
no  compensation  for  his  services  with  respect  to  such  work,  and  the 
written  contracts  for  the  shells,  quoted  in  part  above,  bear  out  such 
understanding.  They  contained  provisions  authorizing  expenditures 
for  facilities,  but  made  no  provision  for  a  fee  or  compensation  to 
the  contractor.  The  contract  of  August  1,  1918,  contained  a  pro- 
vision that  the  cost  of  such  facilities  as  were  necessary  for  the  per- 
formance of  the  contract  would  be  paid  by  the  United  States,  and 
stated  specifically : 

"The  contractor  shall  derive  no  profit  from  this  contract  in  connec- 
tion with  the  increased  facilities  herein  provided." 

It  was  estimated  in  this  contract  that  the  facilities  authorized 
would  amount  to  approximately  $6,295,000 ;  but  apparently  that  was 
not  a  fixed  limit  and  facilities  to  a  larger  amount  were  authorized, 
and  have  been  paid  for  under  this  contract, 

3.  We  have  quoted  above  at  length  all  of  the  provisions  of  the  sev- 
eral contracts  under  which  it  might  be  suggested  that  claimant  is 
entitled  to  the  fee  claimed,  and  we  can  find  nothing  in  them  to  justify 
such  a  claim.  The  provision  in  Article  XII  of  the  contract  of  Au- 
gust 1, 1918— 

"  To  the  above  may  be  added  such  sums  as  the  Chief  of  Ordnance 
may  deem  necessary  to  fairly  and  justly  compensate  the  contractor 
for  work,  labor,  and  services  rendered  under  this  contract." 

does  not  authorize  the  allowance  of  such  a  claim  as  that  under  con- 
sideration, where  the  contract  specifically  provides  that  no  compen- 
sation is  to  be  allowed  the  contractor  for  the  services. 

DISPOSITION. 

A  final  order  will  issue  denying  relief  and  a  copy  of  this  opinion 
will  be  transmitted  to  the  Ordnance  Section  for  its  information. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  Appeal  Section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


c 


August  3,  1920. 
Case  No.  2779. 

In  re  CLAOf  07  YIEOOriA  BED  OIL  FBODTTCTS  COBPOBATIOH. 

(On  reconsideration.) 

I.  COHTBOLLED  INDUSTBT. — ^Where  dalmant  was  ordered  by  the  War  In- 
dustries Board  not  to  dispose  of  a  certain  commodity  without  the  board's 
approval,  and  claimant  complied  with  such  order,  there  was  no  implied 
agreement  within  the  act  of  March  2,  1919,  whereby  the  OoTcmment 
became  obligated  to  compensate  claimant,  in  the  absence  of  proof,  that 
such  action  of  the  War  Industries  Board  actually  prcTcnted  a  sale  of  the 
commodity. 

1  CLAIK  AKD  DECISIOH.^Claim  under  the  act  of  March  2,  1919,  for  $5,890.89 
for  losses  alleged  to  have  been  sustained  by  holding  wool  grease  in  com- 
pliance with  OoTcmment  order.    Held,  claimant  is  not  entitled  to  relief. 


Mr.  Henry  writing  the  opinion  of  the  Board. 


riNDINGS   or   FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $6,390.89  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  is  a  corporation  organized  under  the  laws  of  the 
State  of  Virginia,  located  at  Baltimore,  Md,,  and  engaged  in  the 
manufacture  of  oil  compounds.  On  October  16,  1918,  it  owned  60 
barrels  of  wool  grease  which  it  had  purchased  earlier  in  1918  for  the 
purpose  of  manufacturing  oil  for  the  use  of  cotton  mills  in  the  South. 
It  had  found  before  October  16, 1918,  that  it  had  no  further  use  for 
this  wool  grease  and  was  negotiating  for  the  sale  of  it  and  believed 
that  it  had  foimd  a  customer  in  Cleveland,  Ohio,  to  whom  a  sale 
could  be  made  at  an  advantageous  price. 

3.  On  September  16,  1918,  the  War  Industries  Board  sent  the  fol- 
lowing telegram  to  producers  and  brokers  of  wool  grease : 

"The  War  Industries  Board  is  taking  control  of  the  wool-grease 
production  of  the  country  and  will  announce  its  plan  on  or  shortly 
prior  to  October  first  period.  Pending  this  announcement  you  are  in- 
structed to  make  no  deliveries  or  sales  without  approval  by  the  oils, 
fets,  and  waxes  section  of  the  War  Industries  Board.  During  this 
period  no  deliveries  will  be  approved  unless  urgent  necessity  is 
shown." 

218 


214     DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

The  claimant  did  not  receive  one  of  the  telegrams.    On  October 

15,  1918,  it  received  the  following  letter : 

October  14, 1918. 

From :  Mr.  E.  A.  Prosser,  Room  152,  W.  T.  B.  Annex. 

To:  Virginia  Red  Oil  Products  Corporation,  Baltimore,  Maryland. 

Subject:  Wool  grease. 

We  are  advised  that  you  hold  stocks  of  wool  grease,  or  degras ;  beg 
to  advise  that  the  Government  has  taken  option  on  all  of  this  com- 
modity held  in  producers'  or  brokers'  hands,  and  no  sale  is  to  be  made 
without  the  approval  of  this  board. 

E.  J.  Haley, 
Chemical  Division^  Tanning  Materials  Section. 

To  this  letter  of  October  14  claimant  replied  by  letter  of  October 

16,  1918,  in  part  as  follows: 

"  We  are  neither  producers  nor  brokers,  but  find  ourselves  with  a 
stock  of  this  material  because  of  discontinuing  a  certain  line  of  goods. 
We  are  most  anxious  to  realize  on  this  stock,  and  would  appreciate 
your  prompt  advice  as  to  how  and  where  we  may  dispose  of  it  quickly. 

"  For  your  information,  we  have  quoted  50  to  60  barrels  of  wool 
grease  to  a  broker  in  Cleveland,  the  sale,  of  course,  to  be  subject  to 
Government  restrictions.  If  the  price  we  have  quoted  is  attractive, 
he  will  no  doubt  send  us  an  acceptance,  and  as  soon  as  this  is  in  hand 
we  will  inform  you  the  name  oi  the  ultimate  purchaser,  so  that  you 
may  either  approve  or  forbid  the  transaction. 

Mr.  Haley  replied  by  letter,  dated  October  19,  stating: 

"  We  acknowledge  receipt  of  your  letter  of  the  16th  instant.  We 
expect  to  advise  the  trade  within  the  next  three  days  of  the  final 
Government  ruling  on  the  disposition  of  wool  grease,  or  degras.''' 

5.  On  October  29,  1918,  claimant  received  permission  by  telegram 
of  that  date  to  dispose  of  its  wool  grease  "  without  releases  from  this 
board," 

6.  At  the  hearing  Mr.  Harry  A.  Jaecksch,  claimant's  general  man- 
ager, gave  the  following  testimony : 

"  Mr.  Eaton.  Did  vou  talk  with  Mr.  Haley  or  Mr.  Prosser  or  any 
other  members  of  the^Var  Industries  Board  in  regard  to  wool  grease? 

"  Mr.  Jaecksch.  I  believe  I  had  Mr.  Prosser  on  the  wire  and  asked 
him  if  we  could  dispose  of  it  to  this  Cleveland  concern  j  they  would 
have  bought  it  at  25  cents  had  the  Government  restrictions  been  re- 
moved, but  we  were  unable  to  have  the  restrictions  removed,  so  the 
sale  did  not  go  through.     I  have  no  record  of  that  in  the  files,  though. 

"  Mr.  Eaton.  Do  you  remember  about  when  it  was? 

"  Mr.  Jaecksch.  It  was  probablv  between  October  19th  and  Octo- 
ber 28,  1918.     *     ♦     ♦ 

"  Mr.  Eaton.  How  far  had  you  actually  gone  in  the  matter  of  the 
proposed  sale  of  this  wool  grease  ? 

"Mr.  Jaecksch.  I  offered  it  to  the  Hart  Company,  of  Cleveland, 
I  believe  they  are,  and  thev  told  me  their  plants  were  very  much 
interested,  but  owing  to  the  Government  regulations  they  were  unable 
to  buy. 
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"  Mr.  HxNDBT.  Did  you  have  any  offers  from  anyone  for  this  wool 
grease  during  the  period  in  question  ? 
"Mr.  Jaecksch.  No." 

7.  After  October  29,  1918,  the  market  value  of  wool  grease  dimin- 
ished.   This  claim  is  for  loss  suffered  thereby. 

8.  No  formal  claim  was  filed  by  claimant  before  June  30, 1920.  On 
November  13, 1918,  however,  Mr.  Jaecksch  called  on  Mr.  J.  E.  Wrenn, 
an  assistant  in  the  fats  and  oils  section  of  the  Food  Administration 
and  mentioned  to  him  the  loss  he  had  suffered  in  connection  with  his 
^ool  grease.  It  appears  that  this  was  not  the  main  purpose  of  his 
visit,  which  was  to  inquire  about  two  other  matters  under  the  juris- 
diction of  the  Food  Administration.  Mr.  Wrenn  made  no  record  of 
the  conversation  except  the  time  consumed  (15  minutes)  and  nothing 
further  was  done  in  the  matter  either  by  him  or  by  claimant. 

DECISION. 

1.  It  is  doubtful  whether  this  claim  was  presented  prior  to  June 
30. 1919,  as  required  by  the  act  of  March  2, 1919.  We  prefer,  however, 
to  base  this  decision  upon  the  merits  and  accordingly  refrain  from 
ruling  on  the  jurisdictional  question. 

2.  Claimant  was  not  a  broker  or  manufacturer  of  wool  grease  but 
in  1918  became  overstocked  in  that  commodity  because  it  had  volun- 
tarily discontinued  the  making  of  one  of  its  manufactured  products. 
Claimant  has  failed  to  establish  its  allegation  that  its  loss  was  caused 
bv  the  action  of  the  War  Industries  Board.  Had  claimant  been  able 
to  negotiate  a  sale  during  the  two  weeks  (Oct.  15-Oct.  29)  in  which 
the  War  Industries  Board  endeavored  to  control  claimant's  wool 
grease,  it  does  not  appear  that  that  board  would  have  prevented  the 
sale.  The  letter  of  October  14  required  claimant  not  to  make  a  sale 
'*  without  the  approval  of  this  board."  The  testimony  of  claimant's 
only  witness  shows  that  it  received  no  offers  for  its  wool  grease  dur- 
ing that  period  and  that  quite  independently  of  the  action  of  the  War 
Industries  Board  the  Cleveland  firm  did  not  offer  to  take  the  wool 
grease  in  question. 

3.  This  case  is  to  be  distinguished  from  the  claims  of  Frank  L. 
Young  &  Co.  (Vol.  Ill, p. 495), and  F.  G.  Clark  (No. 2532), because 
the  facts  are  dissimilar.  In  those  cases  the  claimants  were  brokers 
and  there  was  evidence  that  the  War  Industries  Board  interfered 
with  and  controlled  their  business  with  resulting  loss  to  them.  On 
the  other  hand  this  claimant  was  not  a  broker  or  manufacturer  of 
wool  grease,  and  while  it  is  true  that  the  War  Industries  Board  en- 
<leavored  to  exercise  a  certain  limited  control  over  a  commoditv  in 
which  claimant  had  overstocked,  there  is  no  proof  that  this  limited 
control  was  the  cause  of  the  loss  suffered  by  claimant. 

48090—21 ^15 
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4.  On  reconsideration  of  the  entire  record,  we  are  satisfied  that 
claimant  is  not  entitled  to  relief  and  that  the  decision  of  June  30, 
1920,  must  be  withdrawn. 

DISPOSITION. 

Certificate  Form  C  and  document  dated  June  30,  1920,  issued  by 
the  Board  of  Contract  Adjustment  are  hereby  revoked.  Final  order 
denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


AuGUOT  3, 1920. 
Case  No.  2698. 

In  re  CLAIM.  OF  O'BAKHOH  COBPOUATIOH. 

L  COHST&irCTIOV  OF  COVTBACT^ATTTHOSIZATIOH  FOB  SPBCIAL  FACHX- 
TISS. — ^Where  a  formal  contract  proTlded  that  the  contractor  should  not 
be  entitled  to  reimbursement  for  special  facilities  in  excess  of  a  giYtn 
amount  unless  such  facilities  were  authorised  by  the  Chief  of  Ordnance 
or  his  duly  accredited  representatiTe,  a  certificate  of  authorisation  issued 
on  behalf  of  the  Chief  of  Ordnance  more  than  a  year  after  the  facilities 
were  acquired  is  a  valid  authorisation. 

S.  8AXS— AITTHOBITT  OF  OBDHAHCB  SECTION,  WAB  DEPABTXENT  CXAIX8 
BOABD. — TTnder  a  formal  contract  which  provided  that  the  contractor 
should  not  be  entitled  to  reimbursement  for  special  facilities  in  excess  of 
a  given  amount  unless  authorised  by  the  Chief  of  Ordnance  or  his  duly 
accredited  representative,  the  Ordnance  Section,  War  Department  Claims 
Board,  may  determine  the  amount  due  claimant  for  expenditures  on  ac- 
count of  such  facilities,  and  such  determination  will  constitute  the  neces- 
sary prerequisite  to  payment  required  under  the  terms  of  the  contract. 

1  CLADC  AHB  DECISIOK.— Claim  under  the  act  of  Xarch  2,  1919,  for  $9^7,000, 
based  upon  informal  agreements  in  relation  to  increased  facilities  for 
the  manufacture  of  pyro  cotton.  The  claim  was  also  referred  to  this 
Board  under  G.  0.  108.  Held,  claimant  is  not  entitled  to  relief  under  the 
act  of  March  8,  1919,  but  is  entitled  to  recover  under  its  formal  contract. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  is  before  this  Board  under  the  act  of  March  2,  1919, 
upon  a  claim  for  $247,000  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  the  United  States. 

2.  The  claim  is  also  before  this  Board  under  General  Order  No. 
103,  War  Department,  1918,  by  virtue  of  a  resolution  of  the  War  De- 
partment Claims  Board,  dated  May  18,  1920,  submitting  the  claim 
to  the  Board  of  Contract  Adjustment  ''  for  such  investigation  and 
analysis  as  may  be  proper,  with  authority — 

^  (a)  To  determine  whether  there  exists  a  valid  claim  under  the 
act  of  March  2, 1919,  and  if  so,  to  establish  the  nature,  terms,  and  con- 
ditions of  the  agreement  under  which  such  claim  is  found  to  arise, 
and 
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"  (J)  In  case  no  agreement  within  the  act  of  March  2,  1919,  is 
found  to  exist,  then  to  make  recommendation  as  to  the  proper  adjust- 
ment of  the  obligation  of  the  United  States,  if  any,  under  the  written 
contract  above  referred  to." 

3.  Claimant  had  been  engaged  in  manufacturing  pyro  cotton  for 
the  Russian  Government,  and  upon  the  completion  of  these  contracts 
had  partially  dismantled  its  plant  at  Phillipsdale,  K.  I.,  known  as 
the  Xonnabo  Chemical  Plant. 

4.  In  February,  1918,  negotiations  were  entered  into  between  offi- 
cers of  the  Ordnance  Department  and  representatives  of  claimant 
looking  to  the  manufacture  of  pyro  cotton  for  the  Government. 
Claimant  was  advised  that  the  specifications  would  be  substantially 
the  same  as  those  of  the  Russian  Government. 

5.  it  was  understood  by  all  parties  that  additional  plant  equip- 
ment would  be  necessary  in  case  a  contract  was  entered  into.  On 
February  8,  1918,  claimant  sent  a  detailed  statement  of  the  facilities 
it  considered  necessary  to  rehabilitate  its  plant  for  a  daily  production 
of  50,000  pounds,  with  an  estimate  of  cost  aggregating  $271,547,  to 
Maj.  Egbert  Moxham,  of  the  Producticm  Division.  This  estimate 
shows  in  detail  the  buildings  and  equipment  deemed  necessary  to  so 
restore  the  plant  for  producing  pyro  cotton  for  the  Government 
according  to  the  Russian  specifications  at  the  r^ate  of  50,000  pounds 
l^er  day.  It  was  with  reference  to  such  construction  that  the  formal 
contract  hereinafter  referred  to  was  entered  into.  (Claimant's  Ex- 
hibit No.  6.) 

6.  A  procurement  order,  dated  March  16,  1918,  signed  "  Samuel 
McRoberts,  Col ,  Ord.  Dept.,  N.  A.,  by  H.  B.  Lamont,  Lt.  Col.,  Ord. 
Dept,  X.  A."  (Claimant's  Exhibit  No.  1),  was  issued  to  claimant  for 
12,000,000  pounds  of  pyro  cotton,  to  be  delivered  according  to  a 
schedule  of  deliveries  therein  stated.  The  order  also  provided  that 
claimant  would  be  paid  the  actual  cost  of  materials,  determined  in 
accordance  with  the  "Definition  of  cost  pertaining  to  contracts/* 
issued  by  the  Office  of  the  Chief  of  Ordnance,  War  Department, 
June  27,  1917,  plus  4  cents.  The  sum  of  2  cents  per  pound  "  for  the 
amortization  of  approximately  $240,000  new  construction  and  equip- 
ment necessary  for  extension  of  the  plant  to  manufacture  the  mate- 
rial" (Transcript,  p.  407)  was  authorized.  Title  and  possession  of 
that  part  of  the  plant  amortized  by  the  Government  was  to  belong 
to  it  upon  completion  of  the  contract. 

7.  On  April  11,  1918,  a  procurement  or<}er  (Claimant's  Exhibit 
No.  2)  was  issued  modifying  the  original  procurement  order  and 
providing  that  claimant  would  be  paid  "the  actual  cost  of  the 
increased  facilities  herein  ordered  upon  receipt  by  the  United  States 
of  proper  vouchers.  In  no  event,  however,  shall  the  payments  made 
under  this  provision  exceed  the  sum  of  $275,000."    This  increased 


DECISIONS  APPEAL  SECTION  WAB  DEPARTMENT  CLAIMS  BOARD.    219 

estimated  cost  of  facilities  was  made  necessary  on  account  of  the 
increase  in  the  cost  of  materials  of  which  they  were  to  be  constructed. 
The  schedule  of  deliveries  was  modified,  and  by  it  claimant  would 
be  required  to  produce  approximately  50,000  pounds  of  pyro  cotton 
per  day.  The  amended  order  also  provided  that  its  terms  and  con- 
ditions would  be  expressed  in  a  formal  contract  to  be  entered  into 
later. 

8.  Claimant  received  the  original  procurement  order  (ibout  March 
27, 1918,  and  immediately  began  the  construction  work  necessary  to 
equip  its  plant  so  that  it  might  carry  out  the  required  schedule  of 
deliveries. 

9.  About  April  12,  1918,  claimant  received  the  specifications  to 
which  it  would  be  required  to  conform.  These  specifications  differed 
from  the  Bussian,  and  necessitated  the  installation  of  facilities  not 
originally  contemplated  and  at  greater  expense,  particularly  as  to 
facilities  for  boiling  cotton. 

10.  Claimant  complained  of  the  specifications  and  advised  various 
officers  of  the  Ordnance  Department  that  additional  expense  would 
be  necessary  beyond  that  originally  contemplated  by  the  parties, 
and  was  told  to  proceed  to  do  whatever  was  necessary,  as  the  Govern- 
ment would  back  it  up. 

11.  Claimant  began  production  in  June,  1918.  About  June  18, 
1918,  claimant  received  a  formal  contract  bearing  date  of  March  31, 
15^18  (claimant's  Exhibit  No.  3).  Claimant,  however,  did  not  cause 
this  contract  to  be  signed  in  its  behalf  until  July  23,  1918,  as  at  the 
time  of  its  receipt  it  had  already  expended  the  entire  amount,  $275, 
'•00,  or  nearly  so,  limited  by  the  contract,  and  it  was  apparent  that 
such  sum  must  necessarily  be  exceeded.  In  returning  the  contract 
after  its  execution  claimant  advised  Capt.  K.  H.  Hawkins,  Chief  of 
the  Contract  Branch,  Ordnance  Department,  in  part,  as  follows :     • 

'*  Although  we  still  have  up  with  the  Ordnance  Department  the 
question  of  the  excess  expenditure,  by  us,  in  construction  work,  over 
the  amount  allowed  in  the  contract,  which  will  necessitate  an  amend- 
ment thereto,  we  are,  as  you  much  desired  we  should  do,  returning 
herewith  contract  P4301-680E,  duly  signed." 

12.  The  parts  of  the  formal  contract  deemed  necessary  to  quote  are 

as  follows : 

"Articue  I. — The  contractor  ♦  ♦  ♦  agrees  to  provide  such 
^tensions  to  its  plant  and  install  in  its  plant  at  Phillipsdale  and 
West  Barrington,  K.  I.,  such  special  equipment,  machinery,  and  other 
facilities  *  •  *  which,  in  addition  to  the  contractor's  normal 
facilities,  will  amount  to  $275,000,  and  the  cost  thereof  will  be  paid 
'^y  the  United  States  as  hereinafter  provided,  but  such  estimate  is 
Dot  to  be  exceeded  luiless  additional  cost  is  authorized  by  the  Chief 
^f  Ordnance. 
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"  Approval  by  the  Chief  of  Ordnance  of  all  purchases  or  expendi- 
tures shall  be  obtained  as  such  items  are  purchased  or. contracted  for 
and  shall  be  a  prerequisite  to  any  obligation  on  the  part  of  the  United 
States  to  reimourse  the  contractor  for  expenditures  made  or  obliga- 
tions incurred  subsequent  to  the  signing  of  this  contract  on  account 
of  such  increased  facilities." 

"  Article  VI. —  •  •  •  Approval  thereof  by  the  Chief  of  Ord- 
nanc  e  or  his  duly  accredited  representative  is  a  necessary  prerequisite 
to  any  obligation  on  the  part  of  the  United  States  to  reimburse  the 
contractor  for  any  expenditures  hereafter  made  or  contracted  for,  for 
component  material,  supplies,  and  the  like. 

"  AH  contracts  for  increased  facilities  and  for  components  to  be 
used  in  the  performance  of  this  contract  shall  be  submitted  to  the 
Chief  of  Ordnance  for  approval.  If  no  action  is  taken  thereon  within 
one  week  after  the  receipt  by  the  Chief  of  Ordnance  of  the  matter 
submitted,  the  approval  thereof  mav  be  presumed.  Particular  refer- 
ence is  made  to  Article  XV  hereof. 

"(3)  In  addition  to  the  sums  specified  in  subdivisions  (1)  and  (2) 
of  this  article  the  actual  cost  of  the  increased  facilities  provided  for 
in  Article  I,  upon  proper  vouchers.  In  no  event,  however,  shall  such 
amount  exceed  the  actual  cost  of  the  increased  facilities,  which  cost 
shall  not  exceed  $275,000." 

"  Article  XV. — Wherever  the  term  '  Chief  of  Ordnance '  is  used 
in  this  contract  the  same  shall  be  construed  to  include  the  Acting 
Chief  of  Ordnance  or  any  person  designated  to  act  as  the  Chief  of 
the  Ordnance  Department,  United  States  Army,  or  any  person  who  is 
accredited  as  his  duly  authorized  representative." 

13.  The  contract,  in  a  general  way,  followed  the  terms  of  the  pro- 
curement order  of  April  11,  1918,  as  to  the  quantities  of  pyro  cotton 
to  be  delivered,  schedule  of  deliveries,  and  the  purchase  price.  De- 
liveries were  to  begin  in  June,  1918,  and  to  be  completed  in  February, 
1919.  However,  the  necessary  daily  production,  in  order  to  enable 
claimant  to  meet  the  schedule,  remained  the  same — approximately 
50,000  pounds. 

14.  After  partially  reconstructing  its  plant,  claimant  found  the 
plant  to  be  somewhat  unbalanced,  resulting  largely  from  the  changed 
specifications.  It  had  sufficient  nitrating  apparatus  to  produce  75,000 
pounds  of  pyro  cotton  per  day  if  it  had  had  other  apparatus  to  bal- 
nnce  its  nitrating  plant.  Claimant  suggested  to  the  Ordnance  De- 
partment that  it  install  additional  equipment  to  balance  its  plant 
and  thus  make  its  capacity  75,000  pounds  per  day  instead  of  50,000 
pounds.  This  matter  was  discussed  with  various  ordnance  officers, 
but  no  agreement  was  reached  in  this  respect,  though  the  plant  as 
finally  completed  did  have  a  76,000-pound  daily  capacity.     The 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    221 

apparatus  necessary  to  increase  the  capacity  of  the  plant  from  50,000 
to  75,000  pounds  was  estimated  to  cost  about  $225,000. 

15.  During  the  construction  of  the  work  covered  by  claimant's  esti- 
mate various  ordnance  officers  visited  claimant's  plant  and  recom- 
mended additions  and  changes.  Maj.  Egbert  Moxham,  Production 
Division,  directed  the  installation  of  screens,  slushers,  blend  tubs, 
cotton  conveyors,  and  flume  conveyors;  John  T.  Murphy,  Intelligence 
Division,  directed  the  installation  of  fire  protection  and  photo  build- 
ing and  equipment ;  F.  A.  Carr,  accountant,  an  addition  to  office  and 
office  equipment ;  W.  Z.  Zearf  oss,  chief  inspector  at  the  plant,  directed 
the  installation  of  hospital  equipment;  M.  A.  Gallagher,  stores  in- 
spector, recommended  the  construction  of  a  receiving  office;  and 
Capt.  J.  C.  Packard,  of  the  Production  Division,  ordered  claimant 
to  install  packing  presses.  None  of  the  above  items  was  contem- 
plated nor  included  in  the  estimate  of  $275,000.  They  were  all 
installed  by  claimant. 

16.  By  reason  of  the  specifications  being  different  from  the  Russian 
specifications  it  was  necessary  for  claimant  to  install  additional  boil- 
ing tubs  and  a  building  for  same ;  to  erect  a  boiler  house  and  additions 
thereto  and  install  boilers  therein ;  to  install  a  motor  for  blower  and 
air  compressor ;  to  construct  a  steam  line  from  new  boiler  house ;  and 
to  make  changes  in  its  power  plant.  Maj.  Moxham  recommendea 
the  installation  of  a  system  for  automatically  drowning  and  con- 
veying nitrated  cotton  and  also  a  system  for  conveying  dry  cotton, 
the  cost  of  which  was  estimated  to  be  $19,380.78.  Claimant  by  letter 
dated  May  17,1918  (Claimant's  Exhibit  No.  13), advised  Col.  Guy  E. 
Tripp,  of  the  Production  Division,  of  this  fact,  and  advised  that 
such  facilities  were  not  originally  contemplated,  and  stated  that 
claimant  should  receive  an  additional  authorization  therefor.  In 
this  letter  claimant  also  advised  that  on  account  of  the  specifications 
furnished  being  different  from  the  Russian  specifications,  which 
would  necessitate  the  installation  of  screens,  slushers,  pumps,  and 
other  equipment  estimated  to  cost  $15,000,  and  that  if  the  estimate  of 
$275,000  was  exceeded  on  account  thereof  claimant  would  be  entitled 
to  an  additional  authorization  therefor.  '  Claimant's  treasurer,  Mr. 
John  P.  Reynolds,  in  June,  1918,  discussed  with  Maj.  Moxham  the 
additional  expense  incident  to  additional  equipment  made  necessary 
by  the  specifications  and  also  as  to  the  additional  equipment  which  had 
been  required  by  the  various  ordnance  oiRcers,  and  Mr.  Reynolds  was 
told  by  Maj.  Moxham  that  the  Production  Division  would  recom- 
mend payment  of  any  proper  expense  in  excess  of  the  original  esti- 
mate in  order  to  bring  the  production  up  to  50,000  pounds  per  day, 
and  that  claimant  would  be  entitled  to  an  additional  authorization 
for  such  expense. 
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17.  On  July  8,  1918,  claimant  wrote  Capt.  Packard  (Claimant's 
Exhibit  No.  11,  pp.  24,  25,  26)  that  10  additional  boiling  tubs,  6 
additional  boilers,  and  an  extension  of  its  building  to  house  them 
would  be  necessary,  and  asked  authorization  for  the  expenditure  of 
$49,142.50  for  that  purpose.  He  also  requested  formal  authoriza- 
tion covering  the  can-conveying  system  from  the  cotton  dry  house 
to  the  nitrating  house  and  the  conveying  system  from  the  nitrating 
house  to  the  boiling-tub  hoiise. 

18.  On  July  12,  1918,  Mr.  Reynolds  and  Mr.  Richard  Le  Baron 
Bowen,  claimant's  general  manager,  came  to  Washington  and  held  a 
conference  with  Capt.  J.  C.  Packard,  of  the  Production  Division, 
Mr.  J.  S.  Grasty,  an  engineer  in  the  Ordnance  Department,  and  Mr. 
E.  C.  Wright,  of  the  Ordnance  Department.  These  parties  were  not 
in  accord  as  to  exactly  what  was  agreed  upon  at  this  meeting.  Capt. 
Packard  testified  that  it  was  distinctly  understood  that  claimant 
would  pay  out  of  its  own  funds  the  expense  in  excess  of  $275,000 
necessary  to  bring  the  plant  production  up  to  50,000  pounds  per  day. 
Messrs.  Reynolds  and  Bowen  dispute  this.  Mr.  Grasty  testified  that 
it  was  the  understanding  that  claimant  would  pay  this  expense  and 
"  not  expect  the  United  States  (Jovernment  to  reimburse  them  unless 
their  results  would  seem  to  justify."  Mr.  Grasty  on  the  day  of  the 
conference  made  a  memorandum  (Government's  Exhibit  No.  2)  from 
which  he  testified.  At  this  conference  claimant's  representatives 
gave  their  estimate  of  such  excess  expense  as  approximately  $88,000. 

19.  On  July  15,  1918,  Capt.  Packard  wrote  claimant  in  part  as 
follows  (Claimant's  Exhibit  No.  10) : 

"1.  Referring  to  the  conference  in  mv  office  which  took  place  on 

July  12th. 

*'    *  «  *  ♦  *  *  • 

"3.  Confirming  our  understanding  as  to  payment  of  this  equip- 
ment, it  is  understood  that  you  pay  for  same  out  of  the  funds  of  your 
own  company  so  as  to  increase  the  output  of  the  Nonnabo  Plant  to 
the  capacity  of  50,000  pounds  per  day,  as  per  your  contract  obliga- 
tion. 

"  4.  When  you  have  accomplished  this  and  have  given  me  the  item- 
ized data  as  to  aU  equipment  installed  under  the  present  contract,  it 
will  then  be  in  order  to  take  up  any  further  increase  or  any  adjust- 
ments which  we  might  feel  should  be  submitted  to  us  for  considera- 
tion. 

"  By  order  of  Colonel  Tripp." 

20.  On  July  19, 1918,  claimant  replied  as  follows : 

"  We  acknowledge  receipt  of  your  letter  of  July  15th,  regarding 
the  installation  of  additional  equipment  at  our  Nonnabo  Chemical 
Plant  and  asking  the  approximate  date  when  the  plant  will  be  turn- 
ing out  50,000  lbs.  per  day. 

''  We  expect  to  have  all  the  equipment  necessary  to  produce  50,000 
lbs.  installed  and  in  operation  by  August  1st,  at  the  latest,  and  we 
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see  no  reason  at  this  writing  why  our  production  should  not  hav© 
reached  50,000  lbs.  on  or  before  that  date. 

*'As  I  told  you,  we  would  exceed  our  original  estimate  of  $276,000 
and  will  later  ask  you  for  the  necessary  authorization  for  this  extra 
expenditure  of  money.  In  the  meantime  we  are  installing  the  full 
equipment  necessary  for  the  production  of  50,000  lbs.  of  guncotton 
per  day. 

'•As  agreed  with  you,  we  are  preparing  an  itemized  statement  cov- 
ering our  expenditures  under  the  $275,000  authorization  and  will  sub- 
mit the  same  to  you  as  soon  as  these  figures  are  compiled." 

21.  On  July  27,  1918,  Capt.  Packard  acknowledged  by  letter  the 
receipt  of  claimant's  letter  of  July  19  and,  without  more,  referred 
to  and  quoted  the  third  paragraph  of  his  letter  of  July  15  (Claim- 
ant's Exhibit  No.  11) : 

"  1.  I  have  your  letter  of  the  19th  in  which  you  acknowledge  re- 
ceipt of  my  letter  of  July  15th,  the  third  paragraph  of  which  reads  as 
follows: 

'' '  Confirming  our  understanding  as  to  payment  of  this  equipment, 
it  is  understood  that  you  pay  for  same  out  of  the  funds  of  your  own 
company  so  as  to  increase  the  output  of  the  Nonnabo  Plant  to  the 
capacity  of  50,000  pounds  per  day,  as  per  your  contract  obligation.'  "" 

22.  We  find  that  the  testimony  with  reference  to  what  transpired 
at  the  conference  of  July  12  does  not  established  an  agreement  on 
the  part  of  claimant  to  pay  the  expenses  of  the  additional  equip- 
ment over  and  above  the  amount  of  $275,000  necessary  to  bring  the 
daily  production  up  to  50,000  pounds.  From  the  testimony  of  those 
who  were  present  at  this  meeting  and  from  the  letters  that  passed 
between  claimant  and  Capt.  Packard  and  the  memorandum  made 
by  Mr.  Grasty,  we  find  that  it  was  claimant's  understanding  that 
claimant  would  pay  the  expense  in  excess  of  $275,000  necessary  to 
bring  the  daily  production  of  the  plant  up  to  50,000  pounds,  and 
would  not  seek  reimbursement  from  the  Government  until  and  after 
such  production. was  brought  about;  and  we  further  find  that  the 
minds  of  the  Government's  representatives  and  those  of  claimant 
did  not  meet  in  an  agreement  that  such  additional  expense  should 
be  borne  by  claimant. 

23.  On  August  6,  1918,  claimant  wrote  Capt.  Packard  inclosing  a 
detailed  list  of  expenditures  to  June  30,  1918,  the  total  amount  of 
which  was  $302,735.07.  Included  in  such  list  was  an  item  of  $18,- 
323.83  for  which  no  authorization  had  been  granted.  No  complaint 
was  made  by  him  as  to  the  character  or  amount  of  the  expenditures. 

24.  Upon  beginning  work  under  its  contract  claimant  repeatedly 
requested  that  a  Government  inspector  be  stationed  at  its  plant  for 
the  purpose  of  approving  vouchers  and  other  expenditures,  but  no 
inspector  was  stationed  there  until  some  weeks  after  the  work  was 
hegun.    Lieut.  L.  M.  Bragdon  of  the  Production  Division  orally 
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approved  the  installation  of  many  of  the  items  in  dispute.  Maj. 
Moxham  directed  the  installation  of  the  drowning  and  conveying 
systems. 

25.  There  were  conversations  over  the  telephone  and  otherwise 
from  time  to  time  between  representatives  of  claimant  and  officers 
of  the  Production  Division,  in  which  such  officers  made  statements 
that  if  the  estimated  cost  of  the  facilities  necessary  to  a  daily  pro- 
duction of  60,000  pounds  should  exceed  $275,000  because  of  the 
difference  between  the  Government  specifications  and  the  Russian, 
or  the  amount  of  such  estimate  should  be  exceeded  because  of  the 
installation,  by  direction  of  officers  and  agents  of  the  War  Depart- 

.  ment,  of  facilities  not  originally  contemplated,  claimant  would  be 
reimbursed  for  such  excess  cost.  It  is  plain  from  the  testimony  that 
the  officers  of  the  Production  Division  having  to  do  with  the  con- 
struction work  at  claimant's  plant  knew  of  the  improvements  that 
claimant  was  making,  and  knew  also  that  the  expense  thereof  would 
exceed  the  estimate  of  $275,000,  and  by  their  conversations  and  con- 
duct encouraged  claimant  in  making  such  additional  expenditures, 
under  the  belief  that  it  would  be  reimbursed  therefor  by  the  Govern- 
ment, without  claimant  obtaining  the  written  approval  of  the  Chief 
of  Ordnance  or  his  designated  representative  prior  to  or  at  the  time 
of  such  expenditures. 

26.  The  contract  was  terminated  shortly  after  the  armistice  and  a 
settlement  agreement  prepared  and  accepted  by  claimant,  in  which 
the  items  in  dispute  here  were  specifically  excepted  and  left  for 
future  adjustment.  Claimant  has  been  paid  the  amount  agreed 
upon  in  such  settlement  agreement. 

27.  In  January,  1919,  claimant  took  up  with  the  Boston  District 
Claims  Board  the  question  of  reimbursement  for  the  cost  of  facilities 
in  excess  of  $275,000,  but  no  settlement  was  arrived  at. 

28.  Thereafter  claimant's  representatives  came  to  Washington  and 
presented  the  claim  to  Lieut.  Col.  Richard  H.  Hawkins,  successor  to 
the  contracting  officer.  Col.  Hawkins  referred  the  matter  to  Mr. 
Zearfoss,  inspector  at  claimant's  plant,  who  rendered  a  report  to 
Col.  Hawkins,  the  duly  accredited  representative  of  the  Chief  of 
Ordnance,  on  the  strength  of  which  Col.  Hawkins  prepared  and 
signed  a  certificate  under  date  of  November  19,  1919,  in  which  he 
stated  that  by  direction  of  the  Chief  of  Ordnance  he  certified  that 
the  maximum  amount  to  be  paid  claimant  under  its  contract  was 
changed  so  as  to  provide  for  the  total  payment  by  the  Government  for 
increased  facilities  of  not  to  exceed  the  sum  of  $467,053.93.  The 
certificate  also  contains  a  statement  to  the  effect  that  the  suspension 
request  mailed  December  12,  1918,  and  accepted  by  claimant  Decern- 
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ber  21, 1918,  was  to  remain  in  full  force  and  effect.    This  certificate 
was  accepted  and  agreed  to  by  claimant. 

29.  At  the  request  of  the  Board  of  Contract  Adjustment  Col. 
Hawkins  submitted  to  the  Board  a  written  statement  of  his  authority 
as  follows : 

"'  1.  Acting  upon  your  request  the  following  information  can  be 
furnished  in  regard  to  the  designation  of  contracting  officers. 

"  There  was  published  in  October,  1917,  *  General  Orders,  No.  7,' 
relating  to  financial  operations  of  the  Ordnance  Department.  Para- 
graph 95  reads  as  follows : 

'•'Commanding  officers  of  arsenals  and  other  ordnance  stations 
and  such  other  officers  as  may  be  detailed  for  the  duty  are  hereby 
authorized  to  contract  on  behalf  of  the  United  States  for  and  to 
make  the  necessary  purchases  of  ordnance,  ordnance  stores,  and  sup- 
plies, and  the  procurement  of  services  under  the  direction  of  the 
Chief  of  Ordnance.' 

''  You  are  doubtless  familiar  with  section  556  of  the  Army  Regu- 
lations, which  provides  in  part : 

'• '  Contracts  will  be  made  in  the  name  of,  and  will  be  signed  by,  the 
officer  designated  by  the  chief  of  bureau  to  which  the  contracts 
pertain.' 

*'From  time  to  time  the  Chief  of  Ordnance  has  designated  par- 
ticular officers  to  act  as  contracting  officers.  These  designations 
apj)ear  in  so-called  office  orders,  the  last  one  issued  during  the  ex- 
istence of  the  Procurement  Division,  office  order  No.  499,  dated  Janu- 
ary 6,  1919,  reading  as  follows: 

'* '  Office  order  No.  357  is  hereby  amended  so  as  to  provide  that  only 
the  following  officers  of  the  Procurement  Division  are  authorized 
to  contract  for  any  equipment  facilities,  supplies,  material,  and  other 
propertv  required  by  the  Ordnance  Department : 

"'R.Ip.  Lamont,  colonel,  United  States  Army. 

'''William  Williams,  lieutenant  colonel,  United  States  Army. 

'^'R.  D.  Day,  major.  United  States  Army. 

*'^R.  H.  Hawkins,  major.  United  States  Army. 

"'C.  E.  Sholes,  major,  United  States  Army.' 

'•The  officers  named  have  been  discharged  from  the  service  with 
the  exception  of  the  undersigned,  and  the  undersisnied  has  been,  in 
i^ubsequent  orders,  designated  as  a  contracting  officer  with  exactly 
the  same  duties. 

"2.  The  matter  of  issuing  certificates  authorizing  a  contractor  to 
receive  additional  compensation  as  a  result  of  chan^fe  of  sj>ecifica- 
tions  was  taken  up  in  iufornml  conferences  had  with  representa- 
tives of  the  finance  office  and  Mr.  Dorr,  assistant  director  of  muni- 
tions and  acting  chairman  of  the  War  Department  Claims  Board 
sf)nie  time  in  April,  1919.  The  form  of  the  certificate  as  well  as 
the  propriety  of  issuing  a  certificate  was  discussed.  In  a  memoran- 
dum of  April  9,  1919,  to  Mr.  Dorr,  the  following  paragraph  was 

considered : 

'*'In  many  instances  specifications  were  changed  to  an  extent 
vhich  would  justify  the  allowance  of  additional  compensation  to 
the  contractor.  Many  of  these  contracts,  however,  have  been  com- 
pleted, suspended,  or  terminated.     It  is  desirable  to  afford  some 
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means  of  certifying  the  fair  value  of  just  compensation  to  be  paid 
to  the  contractor  by  reason  of  changes.' 

"  3.  Under  date  of  April  18,  1919,  Mr.  Dorr  addressed  this  office 
in  a  memorandum  containing  suggested  forms  of  certificate  and 
concluding — 

"'Obviously,  changes  in  the  specifications  and  drawings  of  the 
contract  can  not  be  made  after  deliveries  have  been  completed,  but 
I  know  of  no  reason  why  the  changes  in  specifications  or  drawings, 
imposed  upon  the  contractor  under  the  terms  of  the  contract  and 
embodied  by  him  in  any  articles  which  were  completed  and  delivered, 
should  not  be  certified  to  and  paid  for  after  the  completion  of  de- 
liveries. Nor  do  I  know  of  any  reason  why  such  changes  should  not 
be  made,  certified,  and  paid  tor  after  the  date  specified  for  com- 
pletion, if  it  appears  that  the  deliveries  were  not  completed  for 
some  reason  bevond  the  contractor's  control  or  because  of  some  act 
of  the  United  States. 

" '  I  agree  that  such  certificates  as  the  foregoing  should  be  issued 
only  with  respect  to  formally  executed  contracts.  On  informal 
contracts  the  proper  allowances  should  be  included  in  the  award.' 

"4.  By  analogy  to  the  practice  of  issuing  certificates,  signed  by 
the  contracting  officer,  a  number  of  certificates  have  been  issued 
authorizing  an  additional  allotment  for  the  purchase  of  increased 
facilities  where  tlie  original  contract  contained  a  provision  to  the 
effect  that  the  original  allotment  should  not  be  exceeded  unless 
'  authorized  in  writing  by  the  Chief  of  Ordnance,' " 

30.  The  Boston  District  Claims  Board,  to  which  had  been  trans- 
ferred funds  for  making  settlement  in  accordance  with  the  certifi- 
cate, declined  to  make  payment  in  accordance  therewith.  The  Bos- 
ton District  Claims  Board  called  Col.  Hawkins's  attention  to  this 
objection  to  sign  the  award  on  December  8,  1919,  and  questioned  his 
authority  to  issue  the  certificate.  On  December  8,  1919,  Col,  Haw- 
kins wrote  claimant  in  part  as  follows: 

"  1.  I  am  directed  by  the  Chief  of  Ordnance  to  advise  you  that  the 
'  certificate  authorizing  increase  in  estimated  ©ost  under  contract  witii ' 
you,  addressed  by  me  to  you  under  date  of  November  19, 1919  (O.  0. 
167/60739),  is  herebv  withdrawn  pending  the  determination  of  cer- 
tain matters  which  t  am  referring  to  the  Board  of  Contract  Adjust- 
ment." 

Col.  Hawkins  referred  the  matter  to  the  Board  of  Contract  Adjust- 
ment under  General  Order  No.  103,  War  Department,  1918. 

31.  Col.  Hawkins  testified  that  in  1918  he  had  charge  of  the  prepa- 
ration of  all  ordnance  contracts  except  such  as  were  mere  routine 
matters;  that  he  had  conversations  with  claimant's  representatives 
prior  to  the  drafting  of  the  procurement  order  and  contract,  the 
purport  of  which  was  that  the  Government  was  to  advance  claimant 
the  cost  of  the  facilities  necessary  to  bring  claimant's  plant  capacity 
up  to  a  daily  production  of  50,000  pounds  of  pyro  cotton.  He  also 
testified  that  about  June  28,  1918,  claimant's  representative,  Mr. 
Reynolds,  conferred  with  him  in  respect  to  the  Government  reim- 
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bursing  claimant  if  the  facilities  exceeded  the  sum  of  $275,000.  Col. 
Hawkins  was  not  a  contracting  officer  at  that  time.  In  December, 
1918,  he  was  so  appointed,  and  on  January  4,  1919,  he  became  the 
successor  of  all  contracting  officers  in  the  Ordnance  Department.  He 
testified  that  it  had  been  the  general  practice  in  the  Ordnance  Depart- 
ment for  the  contracting  officer  to  authorize  increased  facilities  in 
contracts  similar  to  claimant's.  He  also  testified  that  it  had  been  the 
practice  to  issue  certificates  upon  contract's  after  termination,  and 
that  the  amount  of  $275,000  mentioned  in  the  contract  was  a  mere 
estimate  as  to  the  probable  cost  of  the  necessary  facilities. 

32.  In  June,  1918,  Mr.  Beynolds  went  over  tlie  formal  contract 
with  Col.  Hawkins  and  discussed  with  him  the  payment  by  the  Gov- 
ernment for  the  necessary  facilities  in  excess  of  $275,000.  Col. 
Hawkins  advised  him  that  if  the  necessary  facilities  exceeded  that 
sum  the  Government  would  do  what  was  right  in  the  matter.  Lieut. 
Bragdon,  inspector  at  the  plant,  from  time  to  time  told  Mr.  Reynolds 
with  reference  to  facilities  other  than  those  originally  contemplated 
that  "the  Government  is  going  to  stand  back  of  this  thing  and  see 
you  through  on  it,  and  that  any  nedessary  and  proper  expense  over 
$275,000  would  be  paid  for  and  taken  care  of  by  the  Government." 
Prior  to  the  conference  of  July  12,  1918,  at  Washington,  Mr.  Rey- 
nolds asked  Capt.  Packard  about  the  additional  facilities  and  their 
expense,  and  Capt.  Packard  told  Mr.  Reynolds  that  wl^en  they  got 
into  production  their  orders  ^ould  be  all  right,  but  that  he  was  not 
^'oing  to  talk  about  it  until  claimant  "  got  the  production  out." 

33.  While  the  officers  of  the  Production  Division  were  not  author- 
ized to  bind  the  Government  by  contract,  yet  the  evidence  establishes 
that  it  was  the  almost*  invariable  rule  that  the  Procurement  Division 
followed  the  recommendations  of  the  Production  Division  in  making 
supplemental  contracts  for  expenditures  under  formal  contracts  ex- 
ceeding the  original  estimate  and  limitation  therein  fixed,  and  that 
the  custom  was  for  the  contractor  to  ask  for  additional  authorizations 
through  the  officers  of  the  Production  Division  stationed  at  the  plant 
or  having  to  do  with  production.  These  officers  then  submitted  such 
matters  to  the  Procurement  Division,  which  would  enter  into  a  sup- 
plemental contract  pursuant  to  the  recommendations  of  the  Produc- 
tion Division. 

34.  During  much  of  the  time  this  work  was  in  progress  no  officer 
of  the  Production  Division  was  stationed  at  claimant's  plant. 

35.  There  is  little  doubt  but  that  if  claimant,  at  or  near  the  time  the 
excess  expenditures  were  made,  had  formally  submitted  to  an  officer 
of  the  Production  Division  requests  for  the  approval  of  such  ex- 
penditures, an  authorization  would  have  been  made  by  the  Chief  of 
Ordnance  or  his  duly  authorized  representative  for  such  thereof  as 
were  by  him  deemed  proper.    The  officers  of  the  Production  Division 
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having  to  do  with  production  at  claimant's  plant  had  the  same  in 
formation  in  this  regard  as  they  would  have  had  through  a  formal 
application.  They  knew  that  the  amount  of  $275,000  was  being  ex- 
ceeded and  knew  also  that  claimant  expected  to  be  reimbursed  foi 
the  excess  over  and  above  the  estimated  amount  stated  in  the  con- 
tract. These  officers  did  not  require  claimant  to  make  formal  appli 
cation  for  authority  to  exceed  such  estimate,  but  permitted  and  en- 
couraged claimant  to  proceed  in  the  belief  that  it  would  be  reim 
bursed.  There  appears  no  good  reason  why  their  conduct  should  not 
be  considered  as  a  waiver  of  strict  compliance  with  the  approval  re- 
quirements of  the  contract.  The  contract  requires  approval  of  "  all 
purchases  or  expenditures  *  *  *  as  such  items  are  purchased 
or  contracted  for."  This  provision  applies  as  well  to  purchases  and 
contracts  within  as  well  as  beyond  the  limit  of  $275,000.  It  was  not 
strictly  followed  as  to  the  purchases  within  the  limit,  and  there  is  no 
good  reason  why  it  should  be  strictly  enforced  as  to  purchases  beyond 
the  limit. 

36.  About  August  26,  1919,  notice  was  served  upon  this  Board  by 
the  War  Credits  Board  that  claimant  was  indebted  to  it  in  the  sum 
of  $69,491.74. 

DECISION. 

1.  This  Board  has  been  asked  to  determine  whether  there  exists  a 
valid  claim  under  the  act  of  March  2, 1919,  and  if  so,  to  establish  the 
nature,  terms,  and  conditions  of  the  agreement  under  which  such 
claim  is  found  to  arise. 

2.  It  is  the  opinion  of  this  Board  that  no  agreement  exists  under 
the  act  of  March  2, 1919. 

3.  The  Board  is  also  asked  to  make  a  recommendation  as  to  the 
proper  adjustment  of  the  obligation  of  the  Government  to  claimant, 
if  any,  under  the  written  contract  in  case  no  agreement  is  found  to 
exist  within  the  meaning  of  the  act  of  March  2, 1919. 

4.  After  an  investigation  and  analysis  of  the  record  and  testimony 
the  Board  is  of  the  opinion  that  the  expenditures  for  which  claimant 
now  seeks  reimbursement  were  made  in  connection  with  the  provi- 
sions of  its  formal  contract. 

6.  The  procurement  orders  issued  to  claimant  and  the  formal  con- 
tract limited  the  amount  for  which  claimant  could  be  reimbursed  to 
the  sum  of  $275,000,  which  had  been  estimated  as  the  cost  of  the 
facilities,  and  provided  that  such  estimate  was  not  to  be  exceeded 
unless  additional  cost  was  authorized  by  the  Chief  of  Ordnance  or 
by  his  duly  accredited  representative. 

6.  The  testimony  establishes  that  the  sum  of  $276,000  was  a  mere 
estimate  of  what  the  facilities  originally  contemplated  would  cost. 
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This  amount  was  not  intended  by  the  parties  as  the  final  limit  beyond 
which  claimant  could  not  be  reimbursed  for  facilities,  but  was  in- 
serted in  the  contract  to  relieve  the  Government  of  unlimited  lia- 
bility. The  provision  requiring  the  consent  of  the  Chief  of  Ordnance 
before  claimant  could  be  reimbursed  for  any  sums  expended  for 
facilities  in  excess  of  $275,000  is  a  reasonable  one  and  is  a  prerequisite 
to  reimbursement  for  such  excess  expenditures.  This  consent  has  not 
been  obtained. 

7.  The  provision  of  Article  I,  which  required  the  approval  by  the 
Chief  of  Ordnance  of  all  purchases  or  expenditures  "  as  such  items 
are  purchased  or  contracted  for,"  was  clearly  waived  by  the  conduct 
and  conversations  of  the  officers  of  the  Production  Division  and  by 
the  failure  of  the  Chief  of  Ordnance  to  maintain  a  representative  at 
claimant's  plant  for  the  purpose  of  approving  its  purchases  and 
expenditures, 

8.  In  the  opinion  of  the  Board  the  certificate  of  Lieut.  Col.  Richard 
H.  Hawkins,  dat^d  November  19, 1919  (he  being  then  the  contracting 
officer  and  the  duly  accredited  representative  of  the  Chief  of  Ord- 
nance),  was  an  authorization  contemplated  by  the  contract.  If  this 
certificate  had  been  issued  during  the  progress  of  the  work,  no  ques- 
tion would  have  been  raised  as  to  its  sufficiency,  nor  would  any 
question  have  arisen  with  reference  to  claimant's  right  to  reimburse- 
ment  for  the  additional  cost  of  the  facilities  covered  by  such  certifi- 
cate. 

9.  Under  the  reasoning  of  Mr.  Dorr's  opinion,  cited  in  Lieilt.  CoL 
Hawkins's  letter,  the  termination  of  the  contract  does  not  extinguish 
the  right  of  the  Chief  of  Ordnance  or  his  duly  accredited  representa- 
tive to  take  such  action  as  it  is  contemplated  in  the  contract  he  may 
take  with  reference  to  expenditures  for  facilities  in  excess  of  $275,000.. 

10.  This  case  is  but  one  of  many  arising  under  similar  circum- 
stances. It  has  been  common  practice,  under  the  circumstances  of 
this  case,  for  representatives  of  the  Chief  of  Ordnance  to  issue  au- 
thorizations after  the  purchases  have  actually  been  made. 

11.  The  withdrawal  by  Lieut.  Col.  Hawkins,  on  December  6,  1919,. 
of  his  certificate  pending  proceedings  before  the  Board  of  Contract 
Adjustment  leaves  claimant  without  any  written  authorization  for  its 
expenditures  in  excess  of  $275,000. 

12.  It  is  the  opinion  of  this  Board  that  a  similar  certificate  may 
now  be  issued  by  Lieut.  Col.  Hawkins  or  any  other  duly  accredited 
representative  of  the  Chief  of  Ordnance  for  such  amount  as  may  be 
deemed  proper  under  the  contract  and  the  facts  and  circumstances, 
surrounding  its  execution. 

13.  The  Chief  of  Ordnance  may  allow  claimant  all  proper  expendi- 
tures incurred  on  account  of  the  following  items : 
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(a)  The  cost,  over  and  above  $275,000,  of  the  facilities  originally 
contemplated. 

(b)  The  cost  of  facilities  necessary  for  a  daily  production  of  50,000 
pounds  of  p}'ro  cotton  under  the  Government  specifications  f  urnislied. 
claimant,  which  facilities  were  not  necessary  for  a  like  prodixction 
under  the  Bussian  specifications  under  which  claimant  had  pre- 
viously operated. 

(c)  For  such  special  equipment,  including  labor-saving  devices, 
as  may  have  been  installed  at  the  direction,  suggestion,  or  request  of 
ofiicers  of  the  Production  Division  of  the  Ordnance  Department,  or 
other  officers  and  agents  of  the  War  Department,  with  the  knowledge 
and  consent  of  officers  of  the  Production  Division. 

14.  It  is  the  further  opinion  of  this  Board  that  the  Ordnance  Sec- 
tion, the  direct  representative  of  the  Chief  of  Ordnance,  may  deter- 
mine the  amount  due  claimant  for  expenditures  properly  made  by 
<^laimant  in  the  installation  of  facilities  in  excess  of  $275,000  ;  that 
when  the  amount  is  so  determined,  a  settlement  contract  m&y  be 
entered  into  for  such  amount,  and  that  such  determination  by  the 
Ordnance  Section,  or  by  Lieut.  Col.  Hawkins,  or  by  any  other  duly 
accredited  representative  of  the  Chief  of  Ordnance  will  constitute  the 
necessary  prerequisite^  to  the  payment  of  the  amount  so  determined 
within  the  terms  of  the  contract. 

DISPOSITION. 

1.  The  record,  together  with  a  copy  of  this  opinion,  will  be  trans- 
mitted to  the  Ordnance  Section,  War  Department  Claims  Board. 

Mr.  McCandless  concurring  for  the  Appeal  Section  and  Mr. 
-Steever  concurring  for  the  War  Department  Claims  Board. 


August  3,  1920. 
Case  No.  2802. 

In  re  CLAIM  OF  ALXISOK  EXPERIMEKTAL  CO. 

1.  COIXATSBAL  AG&EXKEHT. — Where  claimant  had  a  oontraot  for  the  znanu- 
faetnre  of  traotori,  under  which  it  wai  to  be  paid  cost  plug  15  per  cent 
and  Goyernment  officers  in  charge  of  the  contract  orally  ordered  labor 
and  supplies  on  the  understanding  that  the  same  method  of  payment 
would  apply,  claimant  is  entitled  to  validation  of  such  agreement  under 
the  aot  of  March  2,  1919. 

1  CLAIX  AND  BECISIOir.— Claim  under  the  act  of  March  2,  1919,  for  $1,198.88, 
based  upon  an  oral  agreement  for  labor  and  supplies  for  maintenance  of 
OoTomment-owned  vehicles.    Held,  claimant  is  entitled  to  relief. 


Maj.  O'Neill  writing  the  opinion  of  the  Board. 


FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  "  B,"  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  17,  1919,  for  $1,198.88,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  On  January  81, 1918,  there  was  issued  to  the  claimant.  Procure- 
ment Order,  War-Ord.  P2843-812  Me,  for  the  manufacture  of  two 
model  2i-ton  tractors  (T.  13),  which  order  contained  the  following 
provision  with  respect  to  payment : 

"  You  will  be  paid  the  cost  of  the  tractors,  herein  ordered,  as  deter- 
mined in  accordance  with  the  '  Definition  of  Cost  Pertaining  to  Con- 
tracts,' issued  by  the  Finance  Division,  Ordnance  Department,  under 
date  of  June  27,  1917,  a  copy  of  which  is  enclosed,  plus  a  profit 
of  15%." 

3.  Claimant  alleges  that  on  the  verbal  orders  of  L.  B.  Moody, 
colonel,  Ordnance  Department,  United  States  Army,  it  furnished — 

'*  Gasoline,  oil,  supplies,  renair  parts,  labor  for  maintenance  of  Gov- 
ernment-owned vehicles:  One  motor  cycle  with  side  car,  one  com- 
merce truck,  one  Nash  quad  truck,  and  one  F.  W.  D.  truck.  These 
vehicles  were  operated  by  enlisted  men  under  direction  of  ofiicers  of 
Engineering  Division,  Motor  Equipment  Section,  Ordnance  Depart- 
ment, U.  S.  Army,  to  facilitate  engineering  and  to  expedite  deliveries 
of  materials  for  experimental  construction  of  two  2i-ton  (T-13) 
Artillery  tractors  under  contract  No.  P-2843-812  Me."  " 
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4.  The  record  does  not  contradict  this  statement  of  the  claimant  in 
any  particular.  In  the  investigation  conducted  by  the  Government 
attorney  all  of  the  officers  and  representatives  of  the  Government 
having  to  do  with  this  transaction  have  filed  statements,  under  oath, 
and  they  all  agree  that  the  items  listed  were  ordered  by  the  officers 
in  charge  and  under  agreement  that  they  should  be  paid  for  on  the 
basis  provided  in  the  Procurement  Order,  War  Ord.  2843-812  Me. 

6.  A  formal  contract  under  the  procurement  order  was  prepared 
but  never  executed.  Claimant  has  been  paid  for  all  its  work  under 
the  Procurement  order,  but  the  items  now  claimed  for  were  segre- 
gated from  the  claim  originally  filed  and  disallowed  by  the  Ordnance 
Claims  Board  on  the  groimd  that  there  was  no  connection  between 
the  validation  of  contract  P2843-812  Me  and  the  services  outlined 
in  this  claim.  By  direction  of  the  Ordnance  Claims  Board  the  claim 
is  now  submitted  to  this  Board  as  a  class ''  B ''  claim  for  decision. 

DECISION. 

1.  On  or  about  April  4,  1918,  there  was  an  agreement  entered  into 
between  the  claimant  and  L.  B.  Moody,  colonel.  Ordnance  Depart- 
ment, whereby  the  claimant  agreed  to  furnish  gasoline,  oil,  supplies, 
repair  parts,  and  labor  for  the  maintenance  of  certain  Government- 
owned  vehicles,  for  which  it  was  to  be  paid  its  cost,  plus  a  profit  of 
15  per  cent,  which  agreement  should  be  adjusted  under  the  provi- 
sions of  the  act  of  March  2, 1919. 

DisposmoK. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Ord- 
nance Section  for  action  in  the  manner  provided  in  subdivision  C, 
section  6,  Supply  Circular  17,  Purchase,  Storage,  and  Traffic  Division, 
1918. 

Mr.  McCandless  concurring  for  the  appeal  section  and  Mr.  Steever 
concurring  for  the  War  Department  Claims  Board. 


August  4,  1920. 
Case  No.  2768. 

In  re  CLAIM  OF  XcCELTEY-ELY  CATTLE  CO. 

1.  nntXSDICTION. — claims  presented  after  June  80,  1919|  can  not  6e  adjudi- 

cated by  the  Appeal  Section,  War  Department  Claims  Board. 

2.  CIADI  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  $1,174.91, 

loss  arising  out  of  failure  of  claimant's  consignee  to  pay  the  schedule 
price  for  wool  supplied  by  claimant  pursuant  to  regulations  of  the  Wool 
Division,  War  Industries  Board.  Held,  the  filing  of  this  claim  subsequent 
to  June  80,  1919,  deprives  the  Board  of  jurisdiction  under  the  act  of 
Xarch  8,  1919. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Cir- 
cular No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March 
26, 1919,  for  $1,174.91,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  This  claim  is  based  on  an  amount  which  it  is  stated  is  due  claim- 
ant for  the  alleged  failure  of  claimant's  consignee  to  pay  claimant 
for  wool  shipped  in  accordance  with  the  Government  regulations  for 
handling  the  wool  clip  of  1918  as  established  by  the  Wool  Division, 
War  Industries  Board,  May  21,  1918.  These  regulations  fixed  the 
price  at  $1.75  per  pound  for  12  months'  fine  Texas  wool  and  $1.70 
per  pound  for  12  months'  medium  Texas  wool.  Claimant  shipped 
a  quantity  of  wool  to  Salter  Bros.  &  Co.,  of  Boston,  Mass.  The  wool 
vas  valued  in  the  grease,  but  claimant  was  dissatisfied  with  the 
valuation  and  requested  that  its  wool  be  scoured.  The  scoured  wool 
amounted  to  7,432  pounds,  and  claimant  was  allowed  a  total  of 
$11,703.64  for  the  same.  In  no  case  was  claimant  allowed  more  than 
$1.63  per  pound  for  the  scoured  wool,  whereas  claimant  contends  that 
it  should  have  received  $1.75  per  pound  for  4,883  pounds  of  fine 
wool  and  $1.70  per  pound  for  2,549  pounds  of  medium-grade  wool, 
which  would  give  claimant  $1,174.91  more  than  has  been  allowed. 

3.  The  affidavit  submitted  by  claimant  under  date  of  July  20, 
1920,  shows  that  this  claim  was  not  presented  to  any  department, 
official,  or  agent  of  the  Government  prior  to  March,  1920. 
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DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12,  1918.  In  granting  the  Secretary 
of  War  this  special  authority  to  adjust  informal  agreements  Con- 
gress placed  a  time  limit  on  the  period  during  which  such  claims 
might  be  presented,  inserting  a  provision  in  the  act  reading  as 
follows : 

'^Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

2.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  This  Board  is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 
1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision  of 
the  act.  Therefore,  we  can  not  take  jurisdiction  of  a  claim  which 
was  presented  after  June  30, 1919.  (McDonald  &  Co.,  case  No.  1655, 
Vol.  II,  decision  War  Department  Board  of  Contract  Adjustment, 
p.  442 ;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  decisions  War  De- 
partment Board  of  Contract  Adjustment,  p.  763.) 

3.  This  claim  was  presented  long  after  June  30,  1919,  and  this 
Board  is  without  power  or  authority  to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring  for  the  Appeal  Section 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


August  5,  1920. 
Case  No.  2287. 

In  re  CLAIM  OF  APSLET  BTTBBEB  CO. 

1.  ATTEMPT    TO    VALIBATB    A    PBOXY-SIGHEB    COKTBACT    BY    FOBMAL 

GONTBACT. — Where  claimant  had  partly  performed  a  proxy- sigrned 
contract  prior  to  Novemher  12,  1918,  which  the  Ooyemment  attempted 
to  Yalidate  by  means  of  a  formal  contract  executed  after  that  date,  tho 
latter  is  invalid  for  want  of  consideration.  Accordingly,  the  claimant 
is  entitled  to  relief  nnder  the  act  of  March  2,  1919,  in  accordance  with 
the  real  agreement  of  the  parties,  even  though  such  agreement  may 
be  contrary  to  the  terms  of  the  proxy- signed  contract. 

2.  CLAIM  AND  DECISIOH.—Claim  under  the  act  of  March  2,  1919,  for  $2,478, 

based  upon  an  oral  agreement  for  the  manufacture  of  extra- quality 
rubber  boots.    Held,  claimant  is  entitled  to  relief. 


Maj.  O'Neill  writing  the  opinion  of  the  Board, 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Claim  as 
originally  filed  was  on  a  class  "A"  form,  under  Purchase,  Storage 
and  Traffic  Division  Supply  Circular  17,  1919.  However,  at  the 
hearing,  it  developed  that  the  agreement,  if  any,  was  not  sufficiently 
set  out  in  writing  to  establish  a  class  "A"  claim  and  will  be  herein 
considered  as  a  class  "  B  "  claim.  Under  its  alleged  agreement  claim- 
ant seeks  to  recover  the  sum  of  $2,478. 

2.  On  May  24,  1918,  claimant  was  forwarded  proxy-signed  con- 
tract No.  2434-B  of  the  Clothing  and  Equipage  Division,  Quarter- 
roaster  Corps,  dated  April  29,  1918.  This  contract  provided  for  the 
delivery  of  11,579  pairs  of  hip  rubber  boots,  dry  cured,  and  2,388 
pairs  of  hip  rubber  boots,  pressure  cured,  the  former  at  a  price  of 
^.75  per  pair  and  the  latter  at  $5.15  per  pair.  Both  prices,  how- 
ever, were  subject  to  change  by  the  price-fixing  committee  of  the  War 
Industries  Board. 

3.  On  June  25,  and  again  on  July  3,  1918,  the  contracting  branch 
of  the  Clothing  and  Equipage  Division  inquired  as  to  why  claimant 
had  not  executed  and  returned  its  contract.  The  replies  to  these  let- 
ters not  being  satisfactory,  Mr.  Walter  E.  Piper,  chief  of  the  rubber 
branch,  rubber  and  leather  subdivision.  Quartermaster  Corps,  went 
to  claimant's  plant  some  time  in  August,  1918.    At  this  time  Mr. 
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Piper  was  informed  by  Mr.  William  G.  Hill,  vice  president  of  the 
claimant  company,  that  the  delay  in  signing  the  contract  was  due  to 
the  fact  that  the  price  stated  was  npt  satisfactory,  and  also  to  the 
fact  that  the  claimant's  factory  was  not  equipped  to  manufacture 
pressure-cured  boots  in  large  quantities,  but  that  it  could  produce  a 
dry-cured  boot  in  comparatively  large  quantities  which  would  be 
equal,  if  not  superior,  in  quality  and  value  to  the  pressure-cured 
boots. 

It  had  prepared  samples  of  such  a  boot.  These  samples  were  dis- 
played to  Mr.  Piper,  and  he  was  advised  of  the  formula  under  which 
they  were  manufactured,  which  called  for  7  per  cent  more  pure  new 
rubber  than  was  ordinarily  used  in  either  the  dry-cured  or  the  pres- 
sure-cured (boot.  He  declared  them  equal,  if  not  superior,  to  the 
ordinary  pressure-cured  boots  in  quality  and  value.  He  was  also 
furnished  samples  to  take  to  Washington.  He  stated  that  he  would 
endeavor  to  arrange  that  claimant's  dry-cured  boots,  of  the  quality 
of  the  sample,  would  be  accepted  as  of  equal  value  and  paid  for  at 
the  price  eventually  determined  for  pressure-cured  boots. 

4.  On  August  31,  1918,  Mr.  Piper  called  the  claimant  over  long- 
distance telephone,  and  stated  that  he  had  arrived  at  a  decision,  and 
directed  the  claimant  to  proceed  to  make  extra  quality,  dry-cured 
toots;  that  he  had  the  matter  all  settled;  and  when  asked  by  Mr. 
Hill:  "Shall  we  go  ahead? "  he  said,  "That  is  correct."  Pursuant 
to  this  agreement,  the  claimant  proceded  to  manufacture  extra-high 
quality  dry-cured  boots,  which  were  inspected  and  accepted  by  the 
Government  as  equal  in  quality  to  the  samples  submitted. 

5.  On  November  12,  1918,  Mr.  Hill,  in  conversation  with  Maj. 
Shaffer,  was  urged  to  execute  Contract  No.  2434,  which  he  did  with 
some  hesitancy  on  account  of  the  fact  that  the  contract  at  that  date 
had  not  been  anfended  so  as  to  provide  for  the  acceptance  of  the  extra 
quality  dry-cured  boots  at  the  price  of  pressure-cured  boots.  This 
contract  (proxy  signed)  was  definitely  abandoned  by  both  parties 
and  another  contract,  under  date  of  January  6,  1919,  was  executed 
under  circumstances  that  will  hereafter  be  referred  to. 

6.  On  November  13,  1918,  Mr.  Hill  urged  Mr.  Piper  to  amend  the 
contract  so  as  to  include  their  agreement.  Mr,  Piper  again  promised 
to  give  the  matter  further  attention  but,  under  date  of  November  15. 
1918,  wrote  claimant  as  follows: 

"I  was  informed  last  Wednesday  by  Captain  France,  the  legal 
adviser,  that  under  the  terms  of  the  contract  I  had  no  power  to 
modify  it  on  account  of  the  old  clause  in  regard  to  its  being  referred 
to  the  price-fixing  committee  of  the  War  Industries  Board.  Under 
the  new  supplementary  agreement  all  contracts  based  upon  the  under- 
standing at  the  meeting  held  in  Washington,  October  10,  it  was 

agreed  that  there  should  be  a  difference  of  practically  five  per  cent 
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(5%)  between  the  goods  made  under  the  specification  cured  dry  beat 
as  against  cured  in  pressure  heat.  I  am  advised  by  Captain  France 
that  this  is  a  modification  which  will  have  to  stand. ' 

7.  Upon  receipt  of  this  notification  the  claimant  discontinued  the 
manufacturing  of  extra-quality  dry-cured  boots,  but  had  manu- 
factured a  total  of  9,912  pairs  of  this  class  of  boots  between  August 
31, 1918,  and  the  date  Mr.  Piper's  letter  of  November  15  was  received. 
The  delivery  of  the  9,912  pairs  was  commenced  September  25,  1918, 
and  completed  November  27,  1918. 

8.  Under  date  of  January  6,  1919,  claimant  was  forwarded  sup- 
plemental agreement  No.  1045,  This  agreement,  dated  October  29, 
1918,  was  validly  executed  and  provided  for  the  tentative  prices 
mentioned  in  the  original  contract.  Its  only  purpose  was  to  substi- 
tute the  chief  of  the  leather  subdivision  for  the  committee  of  the  War 
Industries  Board  as  the  proper  agency  to  determine  final  prices. 
The  letter  from  claimant  accompanying  this  supplemental  contract 
contained  the  following  reservation : 

*'In  order  to  facilitate  the  settlement  of  this  matter  and  with  the 
distinct  understanding  that  our  rights  are  in  no  way  affected,  we  are 
to-dajr  signing  supplemental  agreement  No.  1045  m  triplicate,  and 
handing  you  inclosed  the  three  copies." 

This  reservation  by  the  claimant  refers  to  a  conversation  between 
Mr.  Hill  and  Maj.  Shaffer,  wherein  Maj.  Shaffer  was  endeavoring  to 
secure  claimant's  signature  to  the  supplemental  agreement  with 
respect  to  which  Maj.  Shaffer  has  testified  as  follows: 

"  Mr.  Hill  stated  he  could  prove  his  statement  as  to  the  promise 
made  to  him  by  Mr.  Piper,  and,  further,  that  the  boots  which  had 
been  delivered  were  in  reality  meeting  the  requirements  for  pressure- 
cured  quality,  whereupon  I  infoiined  him  that  if  such  was  the  case  I 
saw  no  reason  why,  as  a  matter  of  equity,  his  proposed  claim  for 
the  additional  twenty-five  cents  per  pair  should  not  be  allowed." 

9.  On  January  28,  1918,  claimant  was  advised  by  Maj.  Shaffer 
that  the  price  of  rubber  boots  under  its  contract  had  been  amended 
so  as  to  provide  that  $5  per  pair  would  be  paid  for  dry-cured  boots, 
and  $5.25  per  pair  would  be  paid  for  pressure-cured  boots.  This  price 
vas  fixed  for  all  manufacturers,  so  that  numerous  other  manufac- 
turers received  for  ordinary  dry-cured  boots  the  price  paid  this 
claimant  for  the  extra-quality  boots. 

10.  The  claimant  now  seeks  an  additional  25  cents  per  pair  upon 
the  9,912  pairs  of  extra-quality,  dry-cured  boots  accepted  by  the  Bos- 
ton office. 

DECISION. 

1.  The  claimant,  through  its  vice  president,  Mr.  Wm.  G.  Hill,  en- 
tered into  an  oral  agreement  on  August  31, 1918,  with  Mr.  W.  E.  Piper, 
chief  of  the  rubber  section,  leather  and  rubber  subdivision,  Quarter- 
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master  Corps,  acting  under  the  authority  of  the  Secretary  of  War^ 
which  should  be  adjusted  under  the  act  of  March  2, 1919. 

2.  The  proxy-signed  contract,  dated  April  29,  1918,  but  not  signed 
until  November  12,  1918,  does  not  come  within  the  provisions  of  the 
act  of  March  2. 1919,  and,  moreover,  does  not  set  forth  the  real  agree- 
ment of  the  parties  made  in  August,  1918.  Claimant  only  signed  the 
proxy-signed  contract  as  a  means  of  obtaining  part  payment  and  by 
no  means  intended  to  relinquish  the  balance  of  its  claim.  Claimant 
expressed  this  intention  to  Maj.  Shaffer,  who  was  the  Government's 
representative  at  the  time  of  signing,  and  induced  claimant  to  sign. 
If  the  contract  were  a  formal  one  it  would  be  necessary  to  re-form  it 
to  conform  to  the  real  intention  of  the  parties.  Since  it  was  proxy- 
signed,  however,  re- formation  is  unnecessary,  as  Form  C  and  docu- 
ment may  be  issued  based  upon  the  real  agreement. 

The  doctrin&/)f  merger  of  prior  oral  negotiations  does  not  apply, 
because  it  was  not  the  intention  of  the  parties  to  reduce  their  entire 
agreement  to  final  form  by  the  execution  of  the  writing. 

3.  The  formal  supplemental  contract,  dated  October  29,  1918,  but 
not  signed  until  January,  1919,  did  not  purport  to  fix  final  prices  but 
merely  changed  the  agency  for  determining  them.  It  was  not  a  set- 
tlement contract  and  contained  no  release.  The  formal  contract  is 
void  in  so  far  as  it  attempts  to  validate  the  informal  agreement  after 
performance.  It  was  signed  by  claimant,  as  stated  in  its  letter,  "  to 
facilitate  the  settlement  of  this  matter  and  with  the  distinct  under- 
standing that  our  rights  are  in  no  way  affected."  This  understanding 
was  shared  by  Maj.  Shaffer,  who  signed  for  the  United  States.  This 
formal  agreement  therefore  does  not  bar  the  present  claim. 

4.  Under  the  oral  agreement  of  August  31,  1918,  claimant  is  en- 
titled to  25  cents  per  pair  additional  on  9,912  pairs  of  rubber  boots 
delivered  to  and  accepted  by  the  Boston  zone  supply  office. 

DisposrrioN. 

» 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement  and  certificate  "  C "  to  purchase 
section,  for  action  in  the  manner  prescribed  under  Specification  "  C,*' 
section  5,  Supply  Circular  17,  Purchase,  Storage,  and  Traffic  Division, 
1919,  and  in  accordance  with  this  opinion. 

Mr.  McCandless  concurring  for  the  Appeal  Section  and  Mr. 
Steever  concurring  for  the  War  Department  Claims  Board. 


August  6,  1920, 
Cases  Nos.  2855  and  2447. 

In  re  CLAIK  07  KTTllSHEEDT  MPCh.  CO. 

I  CLAIM  AJID  ])ECI8I0N.~*This  claim  for  $5,060  was  illed  under  the  act  of 
Xareli  2,  1919.  By  its  decision  of  Kay  3,  1920  (Y,  these  decisions,  119) 
this  Board  held  that  claimant  was  entitled  to  relief  on  the  three  items 
involyed  in  the  claim,  one  of  which  comprised  loss  sustained  In  manufac- 
turing  a  smaller  quantity  of  chevrons  than  the  amount  specified  in  the 
original  order.  This  Board,  however,  did  not  determine  the  amount  of 
such  loss,  which  was  left  to  the  determination  of  the  Claims  Board, 
director  of  purchase.  The  latter  board  found  that  claimant  suffered  no 
luoh  loss.  Claimant  appealed  from  this  decision.  Held,  claimant  did 
not  show  that  it  suffered  loss.    Decision  of  Claims  Board  affirmed. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  oflSce 
director  of  purchase,  on  a  claim  for  $5,060  on  an  informally  exe- 
cuted contract. 

2.  A  hearing  has  been  had,  at  which  hearing  claimant  was  rep- 
r^ented.  The  facts  of  the  case  are  fully  set  out  in  an  opinion  of 
the  Board  of  Contract  Adjustment,  dated  May  3, 1920,  and  need  not 
be  restated.   The  claim  as  originally  presented  involved  three  items — 

(1)  Loss  on  material  purchased  In  preparing  to  perform  the  Informal 

contract  for  1,750,000  chevrons |1,960 

(2)  Actual  loss  sustained  In  manufacturing  a  smaller  quantity  of  chev- 

rons than  the  amount  specified  In  the  original  order 2,  OOO 

(3)  Overhead  expenses  Incurred  by  enforced  Idleness  for  22  days,  due 

to  the  failure  of  the  Government  to  furnish  material 1, 100 

3.  The  decision  of  the  Board  of  Contract  Adjustment  of  May  8, 
1920,  contained  the  following  paragraph : 

"The  claimant  is  entitled  to  recover  all  loss  or  damage  it  may 
have  sustained  arising  out  of  the  purchase  order  of  November  5, 
Wis.  including  reimbursement  for  left-over  materials  j)urchased  on 
the  faith  of  the  order  for  1,750,000  chevrons,  loss  sustained,  if  any,. 
by  reason  of  manufacturing  a  smaller  quantity  of  chevrons  than  that 
specified  in  the  order,  and  overhead  expenses  properly  apportioned 
against  said  order  for  22  days,  including  the  enforced  idleness  of 
claimant's  machines  for  that  period." 
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4.  Upon  receipt  of  the  decision  of  the  Board  of  Contract  Adjust- 
ment of  May  3,  1920,  the  Claims  Board,  Director  of  Purchase,  and 
the  claimant  attempted  to  reach  an  agreement  as  to  the  amounts  to 
be  awarded  under  the  decision  of  the  Board  of  Contract  Adjust- 
ment. The  Claims  Board,  Director  of  Purchase,  offered  to  pay 
claimant  Item  No.  1,  as  above  set  out,  $1,960,  and  Item  No.  3,  $1,100, 
a  total  of  $3,060,  but  were  unable  to  determine  that  any  loss  had  been 
sustained  by  reason  of  the  second  item,  which  is  for  $2,000  alleged 
loss  sustained  by  reason  of  manufacturing  a  smaller  quantity  of 
chevrons  than  the  quantity  specified  in  the  original  order  because 
such  loss,  if  any,  was  too  vague  and  indefinite. 

5.  The  claimant  declined  to  accept  the  proposed  award  of  $3,06() 
and  appealed  again  to  this  Board. 

DECISION. 

1.  It  is  very  clear  that  the  decision  of  May  3, 1920,  did  not  attempt 
in  any  way  to  state  the  amount  of  claimant's  loss.  It  simply  pre- 
•scribed  that  claimant  was  entitled  to  loss  sustained,  if  any,  by  reason 
of  manufacturing  a  smaller  quantity  of  chevrons  than  that  specified 
in  the  order.  The  Claims  Board,  Director  of  Purchase,  in  accord- 
ance with  the  decision  of  the  Board  of  Contract  Adjustment,  has 
:ascertained  and  offered  to  pay  claimant  for  its  ascertainable  loss  as 
:set  out  in  items  1  and  3. 

2.  The  evidence  presented  by  the  claimant  shows  that  the  item  in 
dispute  amounting  to  $2,000  covers  an  alleged  loss  which  is  very  in- 
tangible and  almost  impossible  of  computation.  The  claimant  used 
the  same  machines  in  performing  the  work  on  the  smaller  order  as  it 
would  have  used  in  performing  the  work  on  the  larger  order.  The 
actual  expense  of  adjusting  the  machines  for  the  smaller  order  was 
not  greater  than  the  expense  of  adjusting  the  machines  for  the  larger 
.order.    For  the  reasons  above,  the  Board  is  of  the  opinion  that  the 

decision  of  the  Claims  Board,  Director  of  Purchase,  should  be  sus- 
tained, and  the  appeal  is  therefore  dismissed. 

DISPOSITION. 

The  appeal  section  hereby  transmits  its  decision  to  the  purchase 
section  for  action  in  accordance  therewith. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  appeal  sec- 
"tion,  and  Mr.  Steever  concurring  for  the  War  Department  Claims 
^ard. 


August  10,  1920. 
Case  No.  2801. 

In  re  CLAXX  07  WEST  &  DODGE  GO. 

1.  DTTEEFEEENCE  WITH  ANOTHEE'S  CONTEACTS^TAXINO  OYEE  OF  XA- 

TEBIALS. — Where  the  United  States  Qoyemment  orders  a  contractor  to 
stop  work  on  a  contract  for  the  British  GoTernment  and  takes  possession 
of  the  articles  In  process,  there  arises  an  implied  agreement  under  the 
act  of  Xarch  2,  1919,  by  which  the  TTnited  States  is  obligated  to  pay  for 
the  articles  at  a  fair  Taluatlon. 

2.  FADL  VALUATION— AETICLES  IK  PEOCESS  UNDEE  A  GONTEACT.— Under 

inch  circumstances  a  fair  valuation  is  the  cost  of  the  articles  in  process, 
plus  the  percentage  of  profit  claimant  would  have  made  on  the  contract 
which  was  interfered  with,  in  this  case  85  per  cent. 

3.  CIADC  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  $6,711.27, 

the  cost  of  screw  gauges  In  process,  plus  a  25  per  cent  profit.  Held,  claim- 
ant is  entitled  to  relief. 

Mr,  Henry  writing  the  opinion  of  the  Board. 

The  decision  and  document  in  this  case  have  been  returned  by  the 
standing  committee  of  the  War  Department  Claims  Board  to  the 
appeal  section  for  reconsideration.  The  objections  raised  to  this 
Board's  opinion  can  be  met  by  a  few  changes  in  the  phrasing.  The 
following  opinion  repeats  the  former  opinion  of  the  Board  rendered 
on  February  13,  1920,  with  necessary  changes,  and  is  substituted 
for  it. 

FINDINGS  OF  FAC5T. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claun,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $6,711.27,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  In  July,  1917,  claimant  company  entered  into  a  written  contract 
^th  His  Britannic  Majesty's  Government  for  the  manufacture  of 
British  screw  gauges,  and  during  the  month  of  February  and  the  early 
part  of  March  was  engaged  in  the  manufacture  of  screw  gauges  for 
the  British  Government,  and  had  in  process  a  large  number  of  these 
gauges. 

S.  On  October  18,  1917,  A.  C.  Downey,  captain,  Signal  Corps, 
Cnited  States  Army,  gave  the  claimant  company  an  order  for  screw 
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gauges  to  be  manufactured  for  the  United  States  Government,  order 
No.  30023  aero. 

4.  Later,  and  in  the  months  of  January  and  February,  1918,  the 
United  States  Government  required  the  entire  output  of  claimant 
company,  and  in  the  latter  part  of  February  Maj.  H.  W.  Tomey, 
Signal  Corps,  United  States  Army,  chief  of  the  gauge  section  of  the 
Signal  Corps,  instructed  Mr.  Edward  T.  Manning,  one  of  his  in- 
spectors of  airplanes  and  airplane  engines.  Signal  Service  at  large, 
to  notify  claimant  company  that  they  would  have  to  furnish  the 
United  States  Government  with  their  entire  production.  (Tr., 
p.  28.) 

5.  Later,  Maj.  Tomey  ordered  Mr.  William  F.  Dodge,  treasurer  of 
claimant  company,  to  stop  work  on  all  gauges  under  the  contract 
with  His  Britannic  Majesty's  Government,  and  to  put  all  their  pro- 
duction on  United  States  Government  orders.     (Tr.,  pp.  30,  31.) 

6.  About  that  time,  Mr.  Manning,  under  instruction  of  Maj. 
Tomey,  removed  all  of  the  material  in  process  for  the  British  Gov- 
ernment from  the  benches  of  the  workmen  in  claimant's  shop,  packed 
this  material  in  boxes  and  stored  them  under  the  benches. 

7.  On  April  22,  Mr.  Manning  reported  to  G.  G.  Fleming,  district 

manager  of  field  investigations,  as  follows : 

******* 

"  3.  The  writer  personally  took  these  gauges  from  the  workmen's 
bench  and  had  them  put  in  boxes  and  stored  away." 

8.'  On  July  30,  1918,  the  contract  between  claimant  company  and 
His  Britannic  Majesty's  Government  for  the  British  screw  gauges 
was  canceled  by  the  British  War  Mission  for  nondelivery. 

9.  At  the  time  of  the  cancellation  of  the  contract  with  His  Britan- 
nic Majesty's  Government,  claimant  company  had  expended  on 
partly  finished  products  sums  of  money  as  follows : 

Material $201. 52 

Labor 2,  519. 76 

Overhead 2.  519.76 
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as  shown  by  the  inventory  and  audit  and  verification  of  the  com- 
pany's records  by  Mr.  F.  B.  Kief aber,  accountant  in  the  Bureau  of 
Aircraft  Production. 

10.  In  its  contracts  with  the  United  States  Government,  the  prices 
for  gauges  allowed  contractor  were  upon  the  basis  of  cost-plus.  Mr. 
Dodge,  of  claimant  company,  testified  as  follows : 

"  Mr.  Dodge.  Colonel,  I  think  due  to  the  fact  that  we  are  not  put- 
ting in  any  claim  for  estimated  profits  that  we  could  have  made  on 
the  job,  if  you  please,  and  that  the  Signal  Corps  allowed  us  25  per 
cent  profit  on  the  gauges  that  we  made,  I  think,  Colonel,  if  you  please, 
that  we  should  be  entitled  to  the  25  per  cent." 
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11.  On  October  9, 1919,  all  of  the  gauges  in  process  for  the  British 
Government  were  delivered  to  and  accepted  by  the  United  States 
Government.     (Claimant's  Exhibit  No.  8.) 

DECISION. 

1.  This  Board  is  of  the  opinion  that  when  the  United  States  Gov- 
ernment, by  its  duly  authorized  representative,  Maj.  H.  W.  Tomey, 
ordered  claimant  to  stop  work  on  the  British  War  Mission  order,  an 
implied  contract  arose  between  claimant  and  the  United  States  Gov- 
ernment, whereby  the  United  States  Government  was  obligated  to 
reimburse  the  claimant  for  the  loss  suffered  by  the  abandonment  of 
the  British  contract,  including  the  profit,  if  any,  which  claimant 
would  have  made  thereunder.  Claimant  is  willing  to  accept  25  per 
cent  as  the  measure  of  this  profit.  In  determining  claimant's  loss, 
the  profit,  if  any,  which  claimant  received  under  the  new  contract 
with  the  United  States  should  be  taken  into  consideration. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  document  setting  forth  the 
nature,  terms,  and  conditions  of  the  agreement  and  certificate  C  to 
the  Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  1919,  Purchase, 
Storage  and  Traffic  Division.  Certificate  "  C  "  and  the  "  document " 
issued  in  this  case  on  February  13, 1920,  are  withdrawn. 

Mr.  McCandless  and  Mr.  Price  concurring  for  the  appeal  section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


August  10,  1920. 
Case  No.  2906. 

In  re  CLAIM,  OP  BEN  C.  EA8H. 

1.  BEEACH  OF  CONTBACT. — Where  claimant  had  an  order  for  one  loading^ 

machine,  to  be  delivered  not  later  than  May  15,  1918,  but  has  not  deliv- 
ered the  machine,  claimant  can  not  now  Insist  upon  acceptance  of  the 
machine  by  the  Government. 

2.  COST  IN  EXCESS  OF  STIPULATED  AXOUNT.— Where  claimant  had  an  order 

for  one  loading  machine  at  a  cost  not  to  exceed  $900,  there  Is  no  merit  in 
a  claim  for  cost  Incurred  in  the  manufacture  of  the  machine  in  excess 
of  that  amount.  ' 

8.  OLAHC  and  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  $6,772.74, 
based  upon  an  Implied  agreement  In  relation  to  the  manufacture  of  a 
loading  machine  for  Lewis  machine  gun  magazine.  Held,  claimant  is  not 
entitled  to  relief. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

1.  This  claim  came  before  the  Appeal  Section,  War  Department 
Claims  Board,  on  appeal  from  the  Ordnance  Section,  War  Depart- 
ment Claims  Board,  having  been  forwarded  to  that  section  by  the 
Cincinnati  District  Claims  Board,  by  which  latter  board  it  was  con- 
sidered a  class  A  claim  arising  under  the  act  of  March  2, 1919.  The 
facts  indicate  that  it  should  have  been  considered  as  a  class  B  claim 
and  it  is  so  regarded  here,  except  as  to  the  item  of  $200  covered  by 
the  formal  procurement  order  which  should  properly  be  designated 
as  coming  under  the  provisions  of  General  Orders,  No.  103,  War 
Department,  1918. 

The  claim  is  for  reimbursement  in  the  sum  of  $6,772.74  for  ex- 
penses incurred  by  claimant  in  developing  a  loading  machine  for 
the  Lewis  machine-gun  magazine. 

2.  Prior  to  April  13,  1918,  the  claimant  had  been  experimenting 
with  a  loading  machine  for  the  Lewis  machine-gun  magazine  and 
had  made  attempts  to  interest  various  representatives  of  the  Ord- 
nance Department  in  the  device  with  a  view  to  having  it  adopted  by 
the  Ordnance  Department.  The  device  had  not  been  perfected  and 
claimant  had  not  then  undertaken  to  have  it  patented. 

3.  On  April  13, 1918,  Procurement  Order  P  5900-1434  SA,  was  is- 
sued to  claimant  by  the  Procurement  Division  of  the  Ordnance  De- 
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partment  for  one  loading  machine  for  Lewis  machine-gun  magazine 
for  United  States  caliber  .30  ammunition,  the  actual  cost  not  to  ex- 
ceed $200.  Without  quoting  the  procurement  order,  it  provided  in 
substance  that — 

(1)  Loading  machine  should  be  in  accordance  with  specifications 
and  drawings  to  be  supplied  by  the  claimant  and  approved  by  the 
Engineering  Bureau,  Ordnance  Office. 

(2)  The  acceptance  of  the  loading  machine  was  to  be  made  upon 
its  satisfactory  performance  as  determined  by  the  Ordnance  Office. 

(3)  Delivery  of  the  loading  machine  should  be  made  as  soon  as 
possible,  but  not  later  than  May  15,  1918. 

(4)  The  contractor  was  to  be  paid  the  actual  cost  of  the  loading 
machine  determined  in  accordance  with  the  instructions  contained  in 
pamphlet  entitled  "  Definition  of  cost  pertaining  to  contracts,"  "  not^ 
however^  to  exceed  $200 JOO  f,  o.  b.  Washington^  l>.  C" 

4.  Upon  receipt  of  the  procurement  order  claimant  proceeded  with 
the  development  of  the  loading  machine  and  appears  to  have  spent 
considerable  time  on  it  from  April  13,  1918,  to  November,  1918,  and, 
although  it  appears  that  the  machine  was  completed,  the  record  shows 
that  delivery  thereof  has  not  been  made  to  the  Ordnance  Depart- 
ment, and  that  claimant  has  not  been  paid  the  contract  price  of  $200. 

5.  Claimant  alleges  that  the  actual  cost  of  the  machine  greatly  ex- 
ceeded the  contract  price  stipulated  in  the  procurement  order,  and  has 
filed  a  claim  for  reimbursement  for  the  alleged  actual  expenses  in- 
curred by  him  in  manufacturing  this  one  machine.  His  itemized 
account  is  as  follows : 

C«st  of  first  model  machine , $300. 00 

TraveliDg  expense,  Nov.,  1917,  to  March,  1918 450. 00 

Living  expense 1, 700. 00 

Patent  fee 115. 00 

Engineering  and  traveling  expense,  Biarch  to  Nov.,  1918 1, 994. 76 

MisceUaneons  bills 2, 212. 98 

6, 772. 74 

6.  Claimant  does  not  allege  that  he  was  promised  by  any  repre- 
sentative or  agent  of  the  Secretary  of  War  that  he  would  be  reim- 
bursed the  actual  cost  of  manufacturing  this  one  machine  or  that  he 
would  be  reimbursed  anything  in  excess  of  the  $200  provided  for  in 
the  procurement  order.  Claimant  admits  that  the  procurement  order 
placed  the  limit  of  $200  on  the  cost  of  the  machine,  but  that  since  it 
actually  cost  him  much  more  than  $200  to  make  the  machine,  the 
^jovenunent  should  reimburse  him  for  the  full  amount  thereof. 

DECISION. 

1-  The  appeal  section,  War  Department  Claims  Board,  finds  that 
'^y  the  terms  of  the  procurement  order,  No.  P  5900-1434  SA,  issued 
to  claimant  by  the  Ordnance  Department  April  13,  1918,  claimant 
^as  to  manufacture  and  deliver  to  the  Ordnance  Department  one 
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loading  machine  for  the  Lewis  machine-gun  magazine,  the  actual 
cost  not  to  exceed  $200,  delivery  to  be  made  not  later  than  May  15, 
1918,  and  acceptance  to  be  made  upon  its  satisfactory  performance 
as  determined  by  the  Ordnance  Office.  The  failure  of  the  contractor 
to  make  delivery  of  the  article  withii^  the  time  specified  in  the  pro- 
curement order  constituted  a  breach  of  the  contract,  and  he  could 
not  now  insist  that  the  Ordnance  Department  accept  delivery  thereof. 
However,  the  Ordnance  Department  may  at  this  time,  if  it  elects  to 
do  so,  accept  the  article  and  pay  the  contract  price  thereof. 

2.  With  reference  to  the  claim  for  additional  compensation,  viz, 
the  actual  expenses  incurred  by  claimant  in  manufacturing  the  load- 
ing machine,  we  are  unable  to  find  any  obligation,  either  express  oi 
implied,  on  the  part  of  the  Government  to  reimburse  claimant  there- 
for. Claimant  had  a  machine  which  he  believed  could  be  successfully 
developed,  and  which  would  be  of  great  benefit  to  the  United  States 
in  the  prosecution  of  the  war.  He  was  given  the  procurement  order 
for  one  machine,  and  it  expressly  provided  that  the  cost  thereof  was 
not  to  exceed  $200.  He  was  not  compelled  to  accept  this  procure- 
ment order,  but  elected  to  do  so,  assuming,  it  is  presumed,  that  if  the 
machine  proved  a  success  he  would  be  given  additional  orders  there- 
for, and  would  thereby  be  enabled  to  recoup  the  expenses  incurred 
by  him  in  manufacturing  the  first  machine.  In  doing  this,  he  as- 
sumed a  business  risk,  just  as  many  other  individuals  and  corpora- 
tions did.  This  claim  does  not  fall  within  the  terms  of  the  act  ot 
March  2,  1919,  which  authorizes  the  Secretary  of  War  to  adjust 
claims  arising  out  of  contracts,  express  or  implied,  which  have  not 
been  executed  in  the  manner  prescribed  by  law.  The  facts  and  cir- 
cumstances relied  upon  by  the  claimant  to  establish  his  claim  for 
additional  compensation  do  not  create  a  contract,  either  express  or 
implied,  and  the  Secretary  of  War  is  therefore  without  authority  to 
grant  the  claimant  any  relief. 

3.  For  the  reasons  above  stated  the  relief  asked  for  is  deniedi 
Mr.  McCandless  and  Maj.  Taylor  concurring  for  the  Appeal  Sec- 
tion, and  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  10,  1920. 
Cases  Nos.  2735,  2736^  2759,  2823,  2824,  and  2863. 

In  re  GLADCS  OF  W.  E.  BITBNS,  W.  L.  HEHBEESON,  HOXEE  BYBB,  J.  T.  WEST, 

WZLLIAHS  BBpTEEBS,  and  OEOBOE  BAE. 

1.  JintlSDICTIOK. — ^The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under 
the  act  of  Xaroh  2,  1919,  presented  after  the  expiration  of  the  period  pre- 
scribed in  that  act  for  the  Sllns  of  such  claims. 

1  CLADC  AMD  DECISIOE'. — ^These  claims  for  Tarying  amounts  are  for  losses 
suifered  by  claimants  due  to  alleged  improper  grading  of  their  wool. 
Held,  no  jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDIXOS  OF  rACT. 

The  Board  iBnds  the  following  to  be  the  facts : 

1.  These  six  claims  arise  under  the  act  of  March  2, 1919.  Claimants 
have  filed  statements  of  claim,  Form  B,  under  the  provisions  of 
Supply  Circular  No.  17,  Purchase,  Storage,  and  Traffic  Division, 
dated  March  26,  1919,  by  reason  of  agreements  alleged  to  have  been 
entered  into  between  claimants  and  the  United  States, 

2.  In  June,  1918,  J.  T.  West  delivered  2,843  pounds  of  wool  to  S.  D. 
Kanier,  of  Llano,  Tex.,  for  shipment  to  Farnsworth,  Stevenson  &  Co., 
of  Boston,  Mass.  The  other  five  claimants  delivered  to  H.  P.  Roddie 
4  Co.,  of  Brady,  Tex.,  agent  of  Chas.  J.  Webb  &  Co.,  of  Philadelphia, 
Pa.,  in  the  same  month  the  following  quantities  of  wool:  W.  E. 
Burns,  640  pounds;  W.  L.  Henderson,  3,344  pounds;  Homer  Byrd, 
2,690  pounds;  Williams  Bros.,  5,373  pounds;  George  Rae,  6,327 
pounds.  Claimants  allege  that  this  wool  was  delivered  for  the  use 
of  the  Government  in  accordance  with  the  terms  of  the  Government 
regulations  for  handling  the  wool  clip  of  1918,  as  established  by  the 
Wool  Division,  War  Industries  Board,  May  21, 1918;  and  that  due  to 
incorrect  valuations,  each  claimant  has  not  been  paid  the  full  price 
that  he  should  have  received,  although  paid  in  full  the  amount  fixed 
by  the  grading.    The  balance  alleged  to  be  due  are : 

W.  E.  Burns $J02. 40 

W.  L.  Henderson ^22.  50 

Homer  Bvrd "^23.  68 

.T.  T.  West «2^'^-  **« 

Williams  Brothers ^l'  82 

George  Rae 1*  ^'^-  ^ 
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3.  Since  the  claims  were  filed  with  this  Board,  each  claimant  has 
been  requested  repeatedly  to  furnish  evidence  or  information  showing 
a  presentation  of  the  claim  to  a  department,  official,  or  agent  of  the 
Government  prior  to  the  date  evidenced  by  the  records  of  the  Board, 
but  not  one  of  the  claimants  has  been  able  to  show  such  a  presentation 
of  a  claim  prior  to  March,  1920. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "  An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12,  1918.  In  granting  the  Secre- 
tary of  War  this  special  authority  to  adjust  informal  agreements, 
Congress  placed  a  time  limit  on  the  period  during  which  such  claims 
might  be  presented,  inserting  a  provision  in  the  act  reading  as  follows: 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  anjr  claim  not  presented  before  June  thirtieth,  nineteen  hun- 
dred and  mneteen." 

2.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  This  Board  ^is  authorized  to  adjust 
such  claims  in  accordance  with  the  terms  of  the  act  of  March  2,  1919, 
and  in  so  doing  must  comply  strictly  with  every  provision  of  the 
act.  Therefore,  we  can  not  take  jurisdiction  of  a  claim  which  was 
presented  after  June  30, 1919.  (McDonald  &  Co.,  case  No.  1655,  Vol. 
II,  decisions  War  Department  Board  of  Contract  Adjustment,  p. 
442 ;  Schultz  &  Hirsch,  case  No.  2170,  Vol.  II,  decisions  War  Depart- 
ment Board  of  Contract  Adjustment,  p.  768.) 

3.  These  claims  were  presented  long  after  June  30,  1919,  and  this 
Board  is  without  power  or  authority  to  entertain  same. 

Mr.  McCandless  and  Mr.  Eason  concurring  for  the  Appeal  Section, 
and  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


August  10,  1920. 
Case  No.  2861. 

In  re  CLAHC  OF  LOTTISVILLE  A  JEPFEB80NYILLE  BEIOOE  &  RAILWAT  CO. 

1.  COHTRACTS,  IMPLIED. — In  the  absence  of  an  agreement,  express  or  implied, 

to  reimburse  claimant  the  expense  of  maintaining  guards  on  a  railroad 
bridge  after  the  withdrawal  of  Federal  troops  guarding  the  same  there  is 
no  oblifradon  on  the  part  of  the  Oovemment  to  reimburse  the  claimant 
expenses  incurred  by  replacing  the  Federal  troops  with  civilian  guards, 
notwithstanding  the  fact  that  such  bridge  was  used  largely  for  the  trans- 
portation of  troops  and  military  material. 

2.  CLAD!  AKD  DECISION. — Appeal  from  the  decision  of  the  Claims  Board,  Trans- 

portation Service,  on  a  claim  for  $12,811.52,  expenses  incurred  in  maintain- 
ing guards  on  a  railroad  bridge.  Held,  no  agreement,  express  or  implied, 
and  claim  is  denied. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Transpor- 
tation Service,  on  a  claim  for  $12,811.62,  arising  by  reason  of  an  im- 
plied agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  A  hearing  has  been  had  at  which  the  claimant  was  represented 
by  counsel. 

3.  The  claim  is  divided  into  two  parts,  one  on  behalf  of  the  Louis- 
ville &  Jeffersonville  Bridge  &  Railway  Co.  in  the  amount  ot 
$2,180.55 ;  the  other  is  filed  on  behalf  of  the  United  States  Railroad 
Administration,  operating  the  Louisville  &  Jeffersonville  Bridge  & 
Kailway  Co.,  in  the  amount  of  $10,680.97.  The  claim  in  both  petitions 
is  for  reimbursement  for  expenditures  made  in  guarding  a  steel  bridge 
across  the  Ohio  River  between  Jeffersonville,  Ind.,  and  Louisville, 
Ky.,  said  bridge  being  approximately  2,534  feet  long,  with  approaches 
thereto  of  approximately  11,774  feet. 

4.  The  bridge  was,  and  is,  used  by  the  Big  Four,  the  Chesapeake  & 
Ohio  Railroad,  the  Louisville  &  Nashville  Railroad,  and  the  Louisville 
&  Southern  Indiana  Railroad. 

5.  During  the  war,  and  including  the  period  covered  by  these  claims, 
the  bridge  was  extensively  used  for  the  transportation  of  troops  and 
military  supplies  to  and  from  the  various  military  posts  of  the  War 
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Department  and,  in  particular,  the  quartermaster  depot  at  Jefferson- 
ville,  Ind.,  Camp  Taylor,  and  Camp  Knox,  located  at  or  near  Louis- 
ville, Ky. 

6.  It  appears  that  at  the  beginning  of  the  war  this  bridge  was 
guarded  by  Federal  troops,  but  on  or  about  July  18,  1917,  the  claim- 
ant company  was  notified  that  the  military  guards  would  be  with- 
drawn from  this  bridge  on  August  1,  1917,  said  notice  being  in  the 
form  of  tt  letter  from  Maj.  Gen.  Thomas  H.  Barry,  commander  of  the 
Central  Department,  said  letter  reading  in  part  as  follows : 

"  1.  Under  telegraphic  instructions  14th  instant,  the  Secretary  of 
War  approved  that  after  August  1st  only  major  utilities  of  primary 
military  importance  in  connection  with  national  defense  will  be 
guarded  by  United  States  forces. 

"2.  I  have  notified  the  governors  of  the  various  States  of  the  Cen- 
tral Department  that  on  August  1st  the  Federal  guards  now  on 
guard  duty  in  their  States  will  be  withdrawn,  except  as  regards 
certain  designated  United  States  Government  property,  and  I  have 
also  informed  the  governors  that  the  owners  or  heads  of  utilities  now 
guarded  by  United  States  military  forces  must  look  to  the  State  and 

municipal  government  for  protection  after  that  date. 

*  *  *  *  «  *  * 

"4.  I  intend  to  withdraw  all  railroad  guards  on  August  1st  and 
expect  that  after  that  date  railroad  companies  and  State  and  munici- 
pal governments  wall  afford  the  necessary  protection  to  the  various 
railroad  structures  of  importance  throughout  the  Central  Depart- 
ment. 

"  5.  It  is  requested  that  you  notify  the  president  of  each  railroad 
in  this  department  over  which  military  guards  are  being  maintained 
that  on  August  1st  the  military  guards  wnll  be  withdrawn  from  all 
structures  and  that  thereafter  the  responsibility  for  the  safety  of 
such  structures  will  rest  upon  the  railroads  and  State  and  municipal 
governments." 

7.  The  claim  does  not  cover  any  expense  incurred  prior  to  August 
1, 1917.  It  appears  from  the  record  that  after  the  withdrawal  of  the 
troops  the  claimant  company  placed  guards  upon  the  bridge  and 
maintained  them  until  the  road  was  taken  over  by  the  Federal  ad- 
ministration, and  thereafter  the  Federal  administration  continued  to 
guard  the  bridge. 

8.  The  claimant  strenuously  contends  that  these  guards  were  fur- 
nished at  the  request  of  and  for  the  benefit  of  the  United  States. 
That  in  case  this  bridire  had  been  destroved  it  could  not  have  been 
rei)laced  within  72  hours  and  the  destruction  or  damage  to  said 
bridge  AVould  have  greatly  hindered  the  War  Department  in  its 
operations;  that  the  guarding  of  the  bridge  by  guards  employed  by 
the  petitioner  was  supervised  by  the  War  Department,  which  from 
time  to  time  gave  directions  to  the  petitioner  with  respect  thereto. 

9.  That  the  service  performed  was  directly  for  the  benefit  of  the 
(rovernment  and  at  its  request,  that  the  Government  enjoyed  the 
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benefit  of  this  service  and  accepted  it  without  objection,  and  there- 
fore that  an  implied  agreement  arose  obligating  the  Government  to 
compensate  the  railroad  for  the  amounts  expended  in  performing 
this  service. 

DECISION. 

1.  There  is  no  evidence  of  any  express  agreement,  and  none  is 
alleged.  We  must  therefore  look  to  the  facts  and  circumstances 
surrounding  the  case  for  evidence  of  any  implied  agreement.  It  is 
true  that  prior  to  August  1,  1917,  the  bridge  had  been  guarded  by 
troops,  but  on  July  18, 1917,  the  claimants  were  notified  by  the  com- 
manding general  of  the  Central  Department  that  the  troops  would 
be  withdrawn  on  August  1,  1917,  and  expressly  notified  that  after 
that  date  the  owners  or  heads  of  utilities  must  look  to  the  State  and 
municipal  governments  for  protection. 

2.  This  letter  was  direct  notice  to  the  claimant  company  that  after 
August  1,  1917,  the  War  Department  would  not  be  responsible  for 
the  guarding  of  the  structure.  It  contained  no  order  or  request  to 
the  railroad  company  to  furnish  guards  for  the  bridge.  It  simply 
advised  the  railroad  that  it  must  look  to  the  State  and  municipal 
governments  for  protection,  if  protection  was  needed. 

3.  There  is  no  evidence  to  sustain  the  allegation  of  the  claimant 
that  after  the  withdrawal  of  the  troops  the  Government  exercised 
supervision  over  the  guarding  of  the  bridge  or  from  time  to  time 
gave  directions  with  respect  thereto.  The  letters  submitted  in  evi- 
dence on  this  point,  with  one  exception,  are  all  prior  to  August  1, 
1917,  and  the  one  exception  is  dated  April  16,  1918,  and  is  from  the 
Oiief  of  the  Militia  Bureau  to  the  Director  General  of  Eailroads,  and 
simply  called  attention  to  what  had  been  reported  to  the  writer  as 
being  an  inadequate  guard,  and  requested  information  as  to  the  atti- 
tude of  the  Director  General  in  connection  with  the  matter  of  guard- 
ing structures.  It  in  no  way  undertakes  to  direct  what  shall  be  done 
and  makes  absolutely  no  offers  for  compensation  or  any  demands 
for  services. 

4.  In  view  of  all  the  evidence  in  the  case,  the  Board  is  of  the 
opinion  that  no  agreement,  express  or  implied,  within  the  purview 
of  the  act  of  March  2,  1919,  was  entered  into  between  the  claimant 
and  the  Government.    Eelief  must,  therefore,  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


AuotrsT  10,  1920. 
Case  No.  1088. 

In  re  CLAIM  07  XONSOE  COUNTT  COTTON  OIL  CO. 

1.  EEaUEST    TO    SUSPEND— WAIVES    OP    RIGHTS    BY    CLAIHANT.— Where 

claimant  had  a  formal  contract  for  munition  linters  and  aftej  the  signing 
of  the  armistice  did  not  accede  to  the  Government's  request  to  cease  cut- 
ting munition  linters  and  resume  cutting  mattress  linters,  stating  that  It 
was  finding  a  ready  outlet  for  munition  linters,  claimant  thereby  waived 
any  claim  baaed  on  the  linters  which  the  contract  obligated  the  Govern- 
ment to  take. 

2.  CLAIM  AND  DECISION.— Claim  for  $10,150.15,  filed  under  the  act  of  March  2, 

1919,  but  considered  as  presented  under  General  Order  103.  The  claim 
arises  from  a  formal  contract  for  cotton  linters.  Held,  claimant  Is  not 
entitled  to  recover. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

This  claim  was  originally  filed  before  this  Board  along  with  a 
great  many  other  cotton  linter  claims  under  the  act  of  March  2, 
1919,  upon  the  theory  that  the  petitioner  was  entitled  to  certain 
rights  growing  out  of  an  informal  agreement  with  respect  to  the 
production  of  cotton  linters.  Subsequently,  however,  it  was  deter- 
mined that  the  claim  involved  a  consideration  only  of  a  formally 
executed  agreement,  and  therefore  this  claim  comes  before  this 
Board  under  General  Order  No.  103.  It  involves  a  claim  for 
$10,150.15  and  grows  out  of  the  following  circumstances: 

1.  Under  date  of  September  16,  1918,  the  petitioner  entered  into 
a  validly  executed  agreement  (purchase  contract  No.  3384)  with  the 
United  States  (acting  by  Du  Pont  American  Industries  (Inc.),  its 
duly  appointed  agent),  by  which  the  petitioner  undertook  and 
agreed  to  sell  to  the  United  States  738  bales  (approximately  369,000 
pounds)  of  average  clean,  mill-run  linters,  to  be  delivered  as  herein- 
after stated  at  a  price  of  $4.67  per  hundred  pounds  f.  o.  b.  point  of 
production,  with  the  understanding  and  intention  of  both  parties 
that  in  the  production  of  such  linters  at  least  145  pounds  of  linters 
should  be  cut  off  of  each  ton  of  cotton  seed.  The  agreement  contained 
the  following  pertinent  provisions  with  reference  to  inspection  and 
delivery  of  the  linters: 

"  Deliver]/, — F.  o.  b.  cars  point  of  production,  Aberdeen,  Miss. 

'^Time  of  shipment. — Aug.,  none;  Sept.,  118;  Oct.,  120;  Nov.,  130; 
Dec.,  130;  Jan.,  130;  Feb.,  110;  Mar.,  none;  April,  none;  May,  none: 
June,  none;  July,  none. 

252 
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"  Inspection. — ^Buyer  shall  be  notified  at  least  ten  days  before  each 
shipment  is  ready  to  move  to  allow  for  prompt  examination.  Bales 
shall  be  so  tendered  that  each  and  every  bale  can  be  examined  by 
buyer  thoroughly  without  labor  or  expense  to  buyer.  The  minimum 
quantity  for  inspection  at  any  one  time  shall  be  two  hundred  (200) 
bales." 

2.  It  appears  that  the  petitioner  began  cutting  these  linters  shortly 
after  the  contract  was  entered  into,  and  was  so  doing  at  the  time  of 
the  armistice.  In  pursuance  of  the  contract  of  September  16,  the 
Du  Pont  American  Industries  (Inc.)  took  up  from  this  petitioner 
and  paid  for  252  bales  of  linters,  122  bales  as  shown  by  invoice  of 
October  10  and  130  bales  as  shown  by  invoice  of  November  28,  and 
no  more  linters  were  taken  up  from  this  petitioner.  A  little  while 
after  the  armistice,  on  or  about  the  22d  day  of  November,  1918,  it 
became  apparent  to  the  Ordnance  Department  that  the  Government 
would  need  no  more  munition  linters,  and  that  it  would  be  an  eco- 
nomic loss  for  the  petitioner,  as  well  as  a  great  number  of  other  cot- 
tonseed crushers  who  were  engaged  in  the  business  of  cutting  muni- 
tion linters,  to  continue  to  cut  the  low  grade  of  linters  used  for 
munition  purposes,  and  the  War  Industries  Board,  acting  on  behalf 
of  the  Ordnance  Department,  sent  out  to  petitioner  a  request  that 
petitioner  discontinue  the  cutting  of  the  low  grade,  or  munition, 
linters,  and  resume  the  cutting  of  the  high  grade,  or  mattress,  linters 
for  which  there  was,  or  would  be,  a  commercial  demand  and  use. 
Although  petitioner  received  this  notice  and  request,  no  attention  was 
paid  to  it,  and  there  appears  to  have  been  no  comlnunication  between 
petitioner  and  the  Government's  agent  with  reference  to  this  matter 
until  sometime  after  the  beginning  of  the  year  1919,  subsequent  to 
negotiations  which  had  been  going  on  between  the  Ordnance  De- 
partment and  the  cottonseed  crushers  with  reference  to  a  settlement 
of  the  contracts  for  the  production  of  linters  which  had  been  entered 
into  between  the  Government  and  the  cottonseed  crushers.  At  this 
time  a  settlement  had  been  reached  between  the  Government  and 
most  of  the  cottonseed  crushers,  and  a  standard  form  of  modification 
of  seller's  contract  of  sale  had  been  formulated,  and  the  following 
correspondence  took  place  between  the  Du  Pont  American  Industries 
(Inc.)  and  the  petitioner  both  with  respect  to  change  in  the  cut  from 
munition  to  mattress  type  and  the  signing  of  the  modified  agreement. 

Monroe  County  Cotton  Oil  Company, 
Aberdeen^  Mississippi^  February  H^  1919. 
iNiTED  States  of  America, 

Du  Pont  American  Industries  (Inc.),  Agents, 

Memphis^  Tennessee, 

Gentlemen:  We  have  yours  of  the  12th  instant,  and  in  reply 
thereto  beg  to  advise  that  we  have  not  sent  you  a  report  showing  the 
number  of  bales  of  mattress  linters  we  have  on  hand.    As  a  matter 
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of  fact  we  have  no  mattress  lint  on  hand;  we  are  still  cutting  145 # 
of  lint,  to  the  ton  of  seed  worked,  and  do  not  anticipate  a  reduction 
of  the  same  for  the  i*eason  that  we  are  finding  an  outlet  for  our  lint 
very  readily. 

Yours,  very  truly, 

Monroe  Countt  Cotton  Oil  Co. 

United  States  of  America,  , 
Du  Pont  American  Industries  (Inc.),  Agents, 

Memphis,  Tennessee,  Feb.  27. 1919, 
Our  file  W.H.C.  ' 

Monroe  County  Cotton  Oil  Co., 

Aberdeen^  Miss. 

Gentlemen:  We  note  that  the  supplemental  contract  No.  3384 
sent  you  on  January  31  has  not  yet  been  received  from  you  properly 
signed.  There  is  no  way  by  which  you  can  be  paid  by  the  Govern- 
ment for  any  linters  now  on  hand  which  you  produced  prior  to  Janu- 
ary 1  until  your  supplemental  contract  is  sent  in,  and  the  time  limit 
for  doing  so  will  soon  be  up. 

If  you  intend  to  sign  please  do  so  immediately ;  if  not,  please  re- 
turn the  blanks  to  us  by  next  mail  with  a  letter  or  explanation.  You 
understand  it  is  optional  with  you  to  si^n  or  not. 

Stamped  envelope  enclosed,  and  will  appreciate  immediate  re- 
sponse. 

Yours,  very  truly. 

United  States  of  America, 
DuPoNT  American  Industries    (Inc.),  Agents, 

Per  (Sgd.)  W.  H.  Croom. 

*  February  98, 1919. 

United  States  of  America, 

Du  Pont  American  Industries  (Inc.),  Agents, 

Memphis,  Tennessee. 
Gentlemen:  We  have  yours  of  the  27th  instant,  and  in  reply 
thereto  beg  to  advise  that  we  are  herewith  returning  supplemental 
contract  #3384,  unsigned,  for  the  reason  that  we  have  been  able  to 
find  an  outlet  for  linters  of  140#  cut  at  a  price  which  makes  it  more 
advantageous  to  us  to  continue  the  production  of  a  heavy  cut  than  to 
reduce  the  same  to  the  mattress  cut  referred  to  in  the  contract  above 
mentioned. 

Yours,  very  truly, 

Monroe  County  Cotton  Oil  Company. 
Enclo's. 

3.  The  course  of  operations  of  petitioner's  plant  was  not  in  any 
way  interrupted  or  affected  by  any  act  of  the  Government's  agent. 
Petitioner  produced  during  the  season  of  1918-19  the  following  cot- 
ton linters  (Tr.,  p.  12) : 


Bales. 

September 118 

October «8 

November 182 

December 182 


Bales. 

January 167 

February 191 

March 173 

Aprtl 17 
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All  of  these  linters  were  of  the  munition  type,  although  petitioner's 
evidence  showed  that  the  average  cut  for  the  entire  season  was  only 
about  107  pounds  per  ton  of  seeds  crushed  (Tr.,  p.  13). 

4.  The  invoices  furnished  in  this  case  show  that,  outside  of  the  two 
deliveries,  aggregating  252  bales,  to  the  Du  Pont  American  Industries 
(Inc.),  under  the  terms  of  the  contract  of  September  16,  the  petitioner 
sold  munition  linters  to  outside  parties  as  follows : 


1919. 

Bales. 

Pounds. 

Price  per 
pound 
(cenis). 

Total. 

Jan.  10 

46 
45 
35 
20 
50 
50 
10 
10 
50 
40 
27 
27 
5 
35 
25 
327 
1 

21,611 
21,740 
17,080 

9,351 
23,433 
25,Qfi0 

4,880 

5,042 
25,186 
19,091 
13,306- 
13,f)90 

2,575 

17,&58 

12,434 

1G0.435 

518 

5 

5 
5 
5 
5 
5 

P 

.0480 
5 
5 

.2734 
2! 
2) 
2 

$1,080.55 

Jan.  77 

1,087.00 

Do 

85100 

Do 

467.55 

J«a.» 

1,17L65 

Feb.  8 ,... 

1,252.50 

Prt).i9. : :: ::::::::....: ;... 

256.67 

Feb.  21 

268.22 

Feb.24 

1,259.30 

Do 

945.16 

Mar.  17 

666.25 

Do 

679.50 

Apr.» 

115.87 

Mayao !.;  .;■  ..;.i.  i ;;,,.. 

497.24 

Jonea 

841.9a 

Do ;. I. !.!!;!.!!!!!!!;;. ;;;;!!;;*]  ".". . 

4,411.96 

Jalyl 

14.24 

DECISION. 

1.  This  claim  is  based  upon  the  theory  that  the  obligation  assumed 
by  the  Government  in  the  agreement  of  September  16,  1918,  was 
for  the  entire  production  of  cotton  linters  by  the  petitioner  during 
the  crushing  season  of  1918-19 ;  that  this  production  amounted  to 
something  over  1,000  bales;  that  the  average  price  received  by  peti- 
tioner for  all  the  cotton  linters  produced  during  the  season  was  a 
little  more  than  3  cents  per  pound ;  that  the  obligation  of  the  Gov- 
ernment continued  notwithstanding  the  request  of  November  22 
for  a  change  in  the  cut  from  munitions  grade  to  mattress  grade 
and  the  declination  of  the  petitioner  to  accede  to  that  request ;  and 
that  the  obligation  of  the  Government  is  to  pay  to  the  petitioner 
the  difference  between  the  average  price  at  which  petitioner's  linters 
were  sold  and  the  price  of  $6.77  per  ton  of  seeds  crushed. 

2.  In  the  first  place  there  is  a  misconception  as  to  the  obligation 
of  the  Government  under  the  contract  of  September  16,  1918.  The 
Government  did  not  become  obligated  to  take  all  the  linters  that 
petitioner  could  cut  during  the  season  of  1918-19,  although  it  may 
have  been  the  intention  of  the  parties  before  the  contract  was  entered 
into  that  the  Government  would  take  all  such  linters.  But  the  reduc- 
tion of  the  agreement  to  written  form  fixes  the  liabilities  of  the 
parties  beyond  all  question ;  and  thereupon  the  Government  became 
liable  merely  to  take  the  738  bales  at  the  price  of  $4.67  per  hundred 
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pounds  to  be  delivered  in  accordance  with  the  schedule  mentioned 
in  the  contract  and  hereinbefore  set  out  in  the  statement  of  facts. 

3.  When  the  252  bales  of  petitioner's  munition  linters  had  been 
inspected  and  tagged  by  the  Government  agents,  the  coming  on  of 
the  armistice  made  the  production  of  any  further  munition  linters 
an  economic  waste,  certainly  to  the  Government,  and  we  think  it 
was  the  duty  of  the  petitioner,  when  called  upon  by  the  Government 
to  reduce  the  cut  to  the  mattress  grade,  to  comply  with  that  request, 
if  it  was  the  intention  of  the  petitionier  to  rely  upon  the  contract  of 
September  16,  1918.  Petitioner,  however,  declined  to  do  that,  and 
very  clearly  showed  to  the  Government  agents  that  petitioner  did 
not  intend  to  rely  upon  that  contract,  but  to  continue  to  cut  munition 
linters  and  to  assume  the  risk  of  an  outlet  in  sale  for  them.  This 
intention  is  very  clearly  shown  in  the  letter  from  the  petitioner  of 
February  14,  1919,  to  the  Du  Pont  American  Industries  (Inc.),  in 
which  petitioner  said : 

"  We  are  still  cutting  145  #  of  lint  to  the  ton  of  seed  worked,  and 
do  not  anticipate  a  reduction  of  the.  same  for  the  reason  that  we  are 
finding  an  outlet  for  our  lint  very  readily .'' 

and  again  under  date  of  February  28 — 

"  We  have  been  able  to  find  an  outlet  for  the  linters  of  140  #  cut 
at  a  price  which  makes  it  more  advantageous  to  us  to  continue  the 
production  of  a  heavy  cut  than  to  reduce  the  same  to  the  mattress 
cut  referred  to  in  the  contract  above  mentioned." 

In  these  circumstances  we  think  that  the  conduct  of  the  parties 
clearly  indicates  that  there  was  a  mutual  implied  agreement  to  cancel 
any  obligation  upon  the  part  of  the  Government  under  the  contract 
of  September  16,  1918,  and  the  petitioner  voluntarily  undertook  to 
assume  all  responsibility  for  disposing  of  any  linters  which  the 
Government  would  otherwise  have  been  obligated  to  take  off  its 
hands  if  the  contract,  as  modified,  of  September  16  had  continued 
in  force. 

4.  As  stated  above,  we  believe  that  the  record  in  this  case  shows  an 
abandonment  of  its  contract  on  the  part  of  the  claimant.  Even  if 
this  were  not  true,  however,  this  board  would  be  compelled  to  deny 
all  relief  for  two  reasons:  (1)  The  formal  contract  has  been  termi- 
nated both  by  breach  by  the  Government  and  by  lapse  of  time  for 
performance  and  the  Secretary  of  War  has  therefore  lost  jurisdic- 
tion ;  (2)  claimant  has  not  proved  any  damages.  When  it  received 
the  notice  to  discontinue  it  was  its  duty  to  minimize  damages.  If 
it  is  contended  that  that  is  exactly  what  it  did,  stiU  claimant  has  not 
proved  (a)  that  it  would  have  suffered  damage  had  it  complied  with 
the  Government's  request,  or,  (b)  that  it  has  in  fact  suffered  any 
damage  worth  considering. 
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5.  A  curious  and  interesting  fact  is  demonstrated  by  a  little  calcu- 
lation. The  Government  was  obligated  under  the  contract  of  Sep- 
tember 16  to  take  738  bales  at  $4.67  per  100  pounds  and  did  take  up 
252  of  these  bales,  leaving  486  bales.  As  shown  by  petitioner's 
inroiees,  and  assuming  that  it  was  thus  sold  in  the  order  in  which 
it  was  produced  and  would  otherwise  have  been  tendered  to  the 
Government,  this  486  bales  of  linters  was  sold  at  an  average  price 
of  $4.65^  per  100  pounds.  So  that,  assuming  that  all  of  these 
486  bales  were  produced  in  time  to  have  been  delivered  in  the  time 
specified  in  the  contract  of  September  16,  the  petitioner  suffered  a 
loss  of  only  1^  cents  per  100  pounds,  which  would  be  a  matter  hardly 
worthy  of  serious  consideration.    Lex  non  curat  de  minimis, 

6.  For  the  reasons  above  stated,  all  relief  asked  for  in  this  case 
must  be  denied. 

DISPOSmON. 

A  copy  of  this  decision  will  be  forwarded  to  the  Ordnance  Section 
for  its  information  and  guidance. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Sedion ;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


AuouaT  10, 19201. 
Case  No.  2820. 

In  re  CLAIM  OF  FENNSTXVANIA  RAHWAT,  EASTERK  LINES. 

1.  jrtTEISDICTION. — The  Secretary  of  War  has  no  authority  to  adjust  a  elaliir 

under  the  act  of  March  2,  1919,  arising  after  November  11,  1918* 

2.  CLAIM  AND  DECISION. — Appeal  from  the  decision  of  the  Claims  Board,  Trans- 

portation Service,  denying  relief  on  a  claim  for  $3,005.26  based  upon  an, 
implied  ag^reement  for  the  construction  of  a  sidetrack.    Affirmed.. 

Maj,  Farr  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  a  claim  for  $3,005.26,  and  comes  before  this  Board  on 
appeal  from  the  Claims  Board,  Transportation  Service,  which  board 
denied  relief  on  the  ground  that  the  work  was  done  and  services 
rendered  subsequent  to  November  12, 1918. 

2.  In  1917,  the  Government  contemplating  the  construction  of  a 
hospital  at  Colonia,  N,  J.,  Gen,  Littell,  constructing  quartermaster 
in  charge  of  the  cantonment  construction,  directed  a  letter  to  the 
division  engineer  of  the  Pennsylvania  Railroad  advising  him  of  the 
Government's  purpose  to  build  for  the  United  States  Army  near 
Colonia,  N.  J.,  a  hospital,  and  that  it  would  be  necessary  to  connect 
same  with  the  Pennsylvania  Railroad  and  asked  the  superintendent 
how  soon  a  track  could  be  completed  after  orders  were  given  for 
its  construction.  It  appears  that  work  was  finally  started  on  the 
construction  of  the  hospital  late  in  1917  and  early  part  of  1918,  and 
various  letters  were  exchanged  between  the  division  officials  of  the 
Pennsylvania  Railroad  on  which  the  sidetrack  in  question  was  to  be 
constructed  and  other  division  superintendents  of  the  railroad  about 
material  necessary  for  the  construction  of  the  switch  or  sidetrack,  but 
by  no  letter  that  has  been  placed  in  evidence  by  the  claimant  nor 
by  any  other  evidence,  has  it  been  shown  that  any  commitments  were 
actually  made  by  the  railroad  company  prior  to  November  12,  1918. 
Along  in  the  fall  of  1918,  during  September  and  October,  various 
letters  were  exchanged  between  Maj.  Lang,  representing  the  con- 
struction department  of  the  Quartermaster  Corps,  United  States 
Army,  and  railway  officials  about  the  grade  and  the  proper  con- 
struction  of  the  track,  but  there  is  no  evidence  of  positive  orders  or 
instructions  issued  during  any  of  these  negotiations  for  the  construc- 
tion, for  which  the  railroad  now  seeks  reimbursement. 
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3.  The  railroad  company  officials  cooperated  with  the  Army  rep- 
resentatives in  securing  a  permit  to  cross  the  State  highway  at  Co- 
Ionia.  This  permit  was  finally  granted  the  18th  day  of  March,  1919, 
4nd  is  filed  in  the  transcript  as  Claimant's  Exhibit  No.  10. 

4.  On  the  19th  day  of  February,  1919,  the  claimant  began  the 
<x)nstruction  of  the  side  track  or  switch  at  a  point  on  its  right  of 
way  approximately  2,000  feet  west  of  Colonia  passenger  station  and 
instructed  the  said  switch  or  side  track  across  the  county  road 
known  as  Middlesex  Boad,  in  Woodbridge  Township,  Middlesex 
County,  N.  J.,  and  connected  the  same  up  with  a  railroad  that  had 
already  been  constructed  by  the  United  States  Government  through 
an  independent  contractor  within  the  reservation  of  general  hospital 
Xo.  3  at  Colonia,  completing  the  work  about  March  24,  1919. 

5.  It  appears  from  the  evidence  that  the  portion  of  the  siding  or 
switch  constructed  by  the  railroad  company  that  extended  f  rom^  the 
Government  reservation  over  and  across  the  Middlesex  Road  to  the 
Tailroad  right  of  way  has  been  paid  for  by  the  Government,  so  that 
the  only  claim  here  presented  is  for  the  construction  of  that  por- 
tion of  the  switch  from  the  point  of  switch  to  the  end  of  the  railway 
right  of  way  (for  which  the  railroad  claims  it  should  be  reimbursed 
$1,818.60,  the  alleged  cost  of  the  construction  of  the  siding  on  the 
railway  company's  right  of  way),  and  for  the  further  sum  of  $1,- 
186.60  alleged  to  have  been  spent  by  the  railroad  company  in  sur- 
facing and  realigning  the  tracks  theretofore  constructed  by  the  Gov- 
ernment wholly  within  the  Government  reservation.  The  claimant 
further  contends  that  the  said  cinders  were  hauled  and  dragged  by 
the  railroad  company  at  the  request  of  Capt.  Laubert,  quarter- 
master in  charge  of  construction  at  Colonia.  Claimant  has  sub- 
mitted and  filed  a  certified  copy  of  their  records  showing  the  ex- 
penditures of  the  said  sum  during  the  months  of  March  and  April, 
1919,  the  same  being  claimant's  Exhibit  No.  8.  To  this  exhibit  is 
also  attached  a  detailed  statement  of  the  cost  of  material  and  labor 
?oin^  into  the  construction  of  that  portion  of  the  siding  that  is 
wholly  on  the  right  of  way  of  the  railroad  company. 

dp:cision. 

1.  The  claimant  has  attempted,  by  tHe  exhibits  it  has  placed  in  the 
record,  to  couple  up  the  construction  of  the  siding  in  question  and 
the  work  done  in  surfacing  and  realigning  the  siding  wholly  on  the 
^Tovemment  reservation  with  certain  letters  antedating  November 
12,  1918,  exchanged  between  the  claimant's  own  officers  and  also 
T)etween  the  claimant  and  officers  of  the  United  States  Army.  A 
careful  perusal  of  these  letters  fails  to  establish  any  direct  or  posi- 
tive instructions  issued  from  or  by  any  United  States  officer  or  agent 
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directing  or  authorizing  the  claimant  to  construct  any  of  the  track 
and  to  do  any  of  the  work  prior  to  the  12th  day  of  November,  1918. 
The  letters  in  question  show  that  the  claimant  and  the  United  States 
Government  were,  prior  to  the  signing  of  the  armistice,  engaged  in 
negotiations  that  finally  resulted  in  the  construction  of  the  track  in 
question,  but  there  is  no  evidence  in  the  record  that  would  authorize 
or  justify  this  Board  in  stating  that  there  was  any  agreement,  either 
express  or  implied,  entered  into  between  the  claimant  and  any  Gov- 
ernment officer  or  agent  prior  to  the  12th  day  of  November,  1918. 

2.  The  claimant  is  attempting  to  recover  under  the  provisions  of 
the  act  of  March  2, 1919,  known  as  the  Dent  Act,  which,  in  paragraph 
1  thereof ,  states  specifically  as  follows: 

"  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assemhled^  That  the  Secretary 
of  'SVar  be,  and  he  is  hereby,  authorized  to  adjust,  pay,  or  discharge 
any  agreement,  express  or  implied,  upon  a  fair  and  equitable  basis 
that  has  been  entered  into  in  good  faith  during  the  present  emer- 
gency and  prior  to  November  twelfth,  nineteen  nundred  and  eight- 
een   *     *     *." 

3.  Claimant  has  admitted  (p.  23  of  record)  that  the  work  was 
started  on  the  10th  day  of  February,  1919,  and  was  completed  on  the 
24th  day  of  March,  1919.  It  is  therefore  apparent  that  since  this 
work  was  not  started  prior  to  November  12,  1918,  nor  any  expendi- 
tures made  or  commitments  incurred  prior  to  that  date,  this  Board 
is  without  jurisdiction  to  grant  claimant  any  relief,  since,  as  here- 
tofore stated,  the  act  of  March  2,  1919,  only  confers  jurisdiction 
on  the  Secretary  of  War  to  grant  relief  in  cases  where  the  agree- 
ment has  been  entered  into  and  expenditures  made  or  conmiitments 
entered  into  prior  to  November  12,  1918, 

4.  This  Board  is  of  the  opinion  that  the  decision  of  the  Claims 
Board,  Transportation  Service,  should  be  sustained.  All  relief  asked 
for  by  the  claimant  is  therefore  denied. 

DISPOSITION. 

■  • 

A  final  o/der  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the 
Appeal  Section;  Mr,  Steever  concurring  for  the  War  Department 
Claims  Board, 


August  10, 1920^ 
Case  No.  2468. 

In  re  CLAIM  OF  THE  LONG  ISLAHD  RAILROAD  CO. 

1.  COHTRACTS,  HCPLIED. — Where  claimant  built  a  sidetrack  wholly  on  its  owm 

right  of  way,  which  facilitated  commercial  nse  of  its  line  and  also  greatly- 
convenienced  the  Government  in  the  movement  of  troops  and  freight,  bnt. 
without  express  instructions  to  build  the  same  or  any  promise  of  re- 
imbursement, there  is  no  obligation  on  the  Government  to  repay  to  claim- 
ant the  expenses  incurred. 

2.  PERMAKENT    RAILROAD    IXPROVEHENTS.-— Where    permanent    improve- 

ments are  constructed  along  or  over  the  right  of  way  of  a  railroad  said, 
construction  becomes  a  part  of  the  permanent  improvement  of  the  road 
and  should  be  paid  for  by  the  railroad  company. 
8.  CIADI  AHD  DECISION.--«laim  under  the  act  of  Karch  2,  1919,  for  16,728.22. 
expenses  entering  into  the  construction  of  a  railroad  sidetrack.  Held,, 
claim  denied. 


Maj.  Farr  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

This  case  arises  under  the  act  of  March  2, 1919,  statement  of  claim,. 
Form  "  B,"  has  been  filed  under  Purchase,  Storage  and  Traffic  Divi- 
sion Supply  Circular  No.  17, 1919,  for  $6,728.22.   This  claim  was  for- 
warded to  this  Board  by  the  Claims  Board,  Transportation  Service,, 
under  date  of  February  14,  1920,  and  arises  out  of  the  following, 
facts  and  circumstances : 

1.  In  the  late  fall  of  1917  and  the  early  spring  of  1918  the  United 
States  Government  was  engaged  in  building  aviation  fields  near 
Garden  City,  Long  Island,  on  a  branch  of  the  Long  Island  Bailroad, 
known  as  the  Central  Extension,  extending  from  Flushing,  Long 
Island,  to  Babylon,  a  distance  of  about  35  miles.    The  part  of  the* 
road  on  which  aviation  field  known  as  aviation  field  No.  2  was  sit- 
uated extended  from  Clinton  Road  to  Meadow  Brook  Boad.    Prior 
to  the  starting  of  work  on  this  aviation  field  this  single  track  line 
of  35  miles  of  road  had  been  chiefly  used  by  the  Long  Island  Rail- 
road Co.  for  the  purpose  of  hauling  freight.    From  Babylon,  a  con- 
nection on  the  Long  Island  Railroad,  Montauk  division,  to  a  point, 
at  or  near  Garden  City,  electric  cars  were  operated  over  it  for  the- 
purpose  of  taking  care  of  Garden  City  and  adjacent  settlements  iik 
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order  to  give  the  citizens  thereof  connections  that  would  finally  place 
them  on  the  main  line  of  railroad. 

2.  Shortly  after  aviation  field  No.  2  was  established  the  United 
States  Government,  acting  through  its  contractor  the  Clough-Bourne 
Corporation,  constructed  to  the  said  field  5  spur  tracks  that  branched 
off  from  the  main  line  and  extended  into  and  over  aviation  field  No. 
2  for  the  purpose  of  reaching  10  warehouses  that  had  been  con- 
structed thereon.  These  spur  tracks  by  branching  off  directly  from 
the  main  track  caused  more  or  less  congestion  on  the  said  main  track, 
owing  to  the  switching  engines  being  more  or  less  constantly  engaged 
in  backing  or  pushing  cars  in  on  the  said  spur  tracks  and  bringing 
back  cars  to  the  main  line. 

3.  At  a  point  on  the  main  line  just  east  of  the  last  spur  track,  and 
in  the  general  direction  of  Babylon,  the  commanding  officer  of  one 
-of  the  fields  had  erected,  prior  to  construction  of  sidetrack  in  ques- 
tion, and  on  the  opposite  side  of  the  main  track  from  which  the  spur 
tracks  started,  a  high  platform  known  as  a  loading  platform  from 
which  troops  were  loaded  directly  into  cars  on  the  main  line. 

4.  Traffic  along  and  over  the  main  line  being  greatly  impeded  by 
the  congestion  due  to  the  continual  switching  of  cars  off  of  the 
various  spur  tracks,  the  Long  Island  Railroad  Co.  built  what  is 
known  as  the  side  track,  beginning  at  a  point  just  north  of  the  first 
spur  track  leading  into  aviation  field  No.  2  and  on  the  opposite  side 
of  main  track  extending  a  distance  of  about  2,400  feet,  passing  to  a 
point  just  beyond  the  location  of  the  high  troop-loading  platform 
where  it  then  connected  up  with  the  main  line  of  railroad,  beins: 
wholly  on  the  right  of  way  of  claimant.  It  is  for  the  construction 
of  this  so-called  sidetrack  (which  is  marked  in  red  ink  on  the  blue 
print  filed  with  the  papers),  that  the  Long  Island  Eailroad  Co. 
contends  it  should  be  paid,  alleging  that  the  said  sidetrack  was 
constructed  at  the  request  of  some  United  States  Army  officer  in 
order  to  facilitate  the  use  of  the  said  troop  platform  and  expedite 
the  transportation  of  men,  as  after  the  construction  of  the  said  side- 
track it  became  and  was  possible  to  load  troops  on  trains  both  on 
the  main  line  and  on  the  sidetrack;  that  when  the  said  main  line 
was  busy  taking  care  of  tlie  cars  that  were  being  shimted  onto  the 
various  spur  tracks,  troops  were  thereby  enabled  to  be  loaded  from 
the  said  j)latform  by  placing  the  cars  on  the  said  sidetrack;  that  not 
only  this,  but  the  hauling  of  the  troop  trains  was  greatly  facilitated 
by  this  construction  of  said  sidetrack,  as  this  movement  of  trains 
was  not  interfered  with  by  the  shunting  of  the  cars  in  and  off  the 

rsaid  spur  tracks. 

5.  The  further  allegation  of  claimant  is  that  the  said  sidetrack 
was  built  solely  at  the  direction  and  instruction  of  some  officer  of  the 
Government,  and  that  the  said  sidetrack  was  of  no  use  to  the  Long 
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Island  Railroad  Co.^  but  was  built  solely  for  the  purpose  of  enabling 
the  aviation  field  and  other  camps  to  more  readily  handle  the  troop 
trains. 

6.  It  seems  that  the  Long  Island  Railroad  Co.  or  the  Federal  Rail- 
road Administration  furnished  the  materials  that  went  to  construct 
this  sidetrack,  and  some  foremen,  and  that  the  actual  construction 
of  the  same  was  done  by  troop  labor,  and  that  at  the  time  that  the 
said  Long  Island  Railroad  Co.  was  released  from  Government  con- 
trol the  amount  for  which  the  claimant  is  now  claiming  compensation 
was  charged  up  to  the  said  railroad  company  by  the  Federal  Railroad 
Administration  as  bein^  part  of  its  permanent  improvements.  The 
claim  was  originally  filed  by  Ralph  Peters,  Federal  manager  of  the 
Long  Island  Railroad  Co.,  and  the  claim  has  been  prosecuted  by 
C.  L  Addison,  assistant  to  the  president  of  the  said  railroad. 

7.  The  only  thing  that  this  Board  has  to  decide  is  whether  the 
track  in  qu^tion  was  constructed  under  the  authority  or  direction 
of  any  Government  oflScer,  or  was  constructed  by  the  railroad  com- 
pany in  order  to  enable  it  to  properly  handle  its  trains  over  that  sec- 
tion of  its  main  line  that  was  congested  by  the  traffic  from  the  five 
spur  tracks  leading  from  the  main  line  to  the  aviation  field,  and 
whether  or  not  the  railroad  company  can  be  paid  for  any  track 
constructed  wholly  on  its  own  right  of  way. 

DECISION. 

1.  Mr.  Addison,  the  assistant  to  the  president  of  the  railroad  com- 
pany, was  examined  as  chief  witness  of  the  railroad  company  and 
-could  throw  no  light  on  this  matter,  as  he  was  unfamiliar  with  the 
circumstances  leading  up  to  the  actual  order  for  this  work  or  the 
construction  thereof.  Mr.  Robert  McNath  was  the  Government  officer 
in  charge  of  the  work  on  aviation  field  No.  2,  and  he  was  also  unable 
to  state  that  this  work  was  done  in  pursuance  of  the  direction  or 
instruction  or  at  the  positive  request  of  any  Government  officer. 

2.  At  the  hearing  it  was  suggested  that  Capt.  J.  H.  Mahool  was 
the  officer  under  whose  authority,  direction,  or  instruction  the  side 
track  in  question  was  constructed.  But  by  letter  dated  June  10, 
1920,  Mr.  C.  L.  Addison,  who  represented  the  railroad  company  at 
this  hearing,  admits  that  he  received  a  letter  from  Capt.  Mahool, 
stating  that  he  did  not  know  who  authorized  the  construction  of  this 
piece  of  track.  In  response  to  a  letter  from  this  Board,  dated  the 
22d  day  of  June,  1920,  Capt.  Mahool  advised  the  Board  as  follows : 

"While  stationed  at  aviation  field  No.  2,  I  was  more  or  less  con- 
stantly in  touch  with  the  Long  Island  officials  on  the  general  ques- 
tion of  troop  movement  and  improving  facilities  for  transportation 
at  the  camp  and  I  found  them  always  willing  to  do  what  was  possible 
to  cooperate  with  the  Government  with  this  in  view.    We  had  many 
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conversations  regarding  the  congestion  which  prevented  at  times  the 
moving  of  troops  direct  from  our  camp,  and  to  the  best  of  my  knowl- 
edge Mr.  Savage  stated  he  thought  the  congestion  could  be  very 
much  relieved  and  the  main  track  Kept  opened  if  this  siding  was  put 
in  and  he  on  behalf  of  the  road,  and  I  on  behalf  of  the  Government 
arranged  that  the  track  be  laid,  he  to  supply  the  rails,  ties,  and  some 
foremen  and  we  were  to  supply  troop  labor  for  making  proper  bed 
for  track.  In  other  words,  the  railroad  company,  in  order  to  relieve 
conditions  agreed  to  put  the  track  in  for  the  general  betterment,  but 
so  far  as  I  know  no  specific  instructions  were  received  by  them  to  do 
so,  and  their  action  was  voluntary  as  a  means  to  facilitate  the  move- 
ment of  troops  from  field  No.  2  at  all  times.  Had  this  not  been  done, 
troops  would  have  been  marched  at  times  knee  deep  in  mud  for  about 
a  mile  and  one-half  in  order  to  entrain  for  transports,  and  the  rail- 
road's action  in  laying  the  track  was  for  the  benefit  of  the  Government 
only,  although  I  mu^  again  state  that  I  did  not  order  the  track  laid, 
as  1  had  no  authority  in  this  respect." 

3.  The  further  analysis  of  this  claim  seems  to  indicate  that  the  con- 
struction of  this  sidetrack  was  a  construction  that  was  made  neces- 
sary by  the  increased  traffic  over  that  portion  of  the  main  line  from 
which  the  spur  tracks  in  question  ran  and  that  for  the  proper  opera- 
tion of  this  railroad  it  became  and  was  necessary  for  this  sidetrack 
to  be  constructed,  and  that  the  construction  of  the  troop  platform 
really  had  nothing  to  do  with  the  construction  of  the  said  sidetrack, 
although  it  is  admitted  that  this  construction  did  facilitate  the  load- 
ing and  moving  of  troops  from  the  said  platform. 

4.  Before  this  Board  can  find  that  any  agreement  existed  whereby 
the  United  States  Government  would  be  compelled  to  pay  to  this 
company  the  cost  of  the  construction  of  the  said  track,  it  is  necessary 
to  find  that,  at  or  before,  or  during  the  time  of  the  said  construction, 
some  officer  of  the  United  States  Government  agreed  with  the  rail- 
road company  that  it  should  be  reimbursed  for  the  said  construc- 
tion. There  has  been  no  evidence  produced  that  would  justify  this 
Board  in  saying  that  the  sidetrack  in  question  was  built  under  the 
direction  or  authorization  or  instruction  of  any  Government  officer, 
or  that  there  was  any  agreement  between  the  complainant  and  any 
official  of  the  Army  or  agent  of  the  Secretary  of  War  that  the  said 
claimant  should  be  reimbursed  for  the  construction  of  the  track  in 
question.  Not  only  this,  but  claimant  has  failed  to  produce  any 
evidence  from  the  Federal  Railroad  Administration  that  would 
justify  this  Board  in  reaching  the  conclusion  that  there  was  any 
agreement  between  the  said  Federal  Railroad  Administration  and 
any  officer  of  the  United  States  Government  whereby  there  was  an 
agreement  express  or  implied  that  the  cost  of  the  construction  of  the 
said  track  shuold  be  reimbursed  to  the  Federal  Railroad  Admin- 
istration. 
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5.  It  is  a  well-known  principle  of  law  that  it  is  necessary  for  a 
railroad  company  to  take  every  step  reasonable  and  necessary  for  the 
protection  of  the  people  hauled  over  its  road.  Claimant  has  admitted 
that  the  congestion  along  its  main  line  where  the  spur  tracks  branched 
off,  due  to  the  volume  of  traf&c  over  the  said  spur  tracks,  made  the 
handling  of  trains  over  that  portion  of  the  main  line  difficult,  and 
it  stands  to  reason  that  such  being  the  case  the  successful  operation 
of  this  railroad  demanded  the  construction  of-  the  side  track  in  ques- 
tion. The  claimant  has  been  paid  for  the  hauling  of  the  troops  and  out 
of  such  revenue  it  should  have  expected  to  have  paid  for  the  con- 
struction of  this  piece  of  track  that  is  admittedly  constructed  en- 
tirely and  wholly  upon  its  own  right  of  way.  Not  only  that,  but  the 
ruling  of  the  Federal  Railroad  Administration,  that  where  such  per- 
manent improvements  are  constructed  along  or  over  the  railroad 
right  of  way  such  construction  is  and  becomes  a  part  of  the  perma- 
nent improvement  of  the  road  so  constructing  the  track  and  should 
be  paid  for  by  the  railroad  company,  is,  in  our  opinion,  a  reasonable 
regulation.  The  Railroad  Administration,  in  settling  with  the  claim- 
ant, very  properly  charged  it  up  with  the  cost  of  the  construction  of 
this  track,  and  if  it  had  not  been  for  the  fact  that  the  Army  co- 
operated with  the  railroad  in  the  construction  of  this  side  track  by 
furnishing  the  troop  labor  necessary  for  its  construction,  the  amount 
charged  against  the  Long  Island  Railroad  Co.  would  have  been 
greatly  in  excess  of  the  amount  for  which  it  is  now  submitting  its 
claim.  Furthermore,  the  material  is  all  claimant  is  asking  compensa- 
tion for,  and  as  said  material  is  in  the  possession  of  the  railroad  and 
capable  of  use  elsewhere,  it  appears  the  railroad  company  has  actually 
suffered  little,  if  any,  loss. 

6.  For  the  foregoing  reasons  this  Board  is  of  the  opinion  that 
claimant  is  not  entitled  to  recover  and  all  relief  asked  for  by  the 
claimant  is  therefore  denied. 

DISPOSITION. 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKechy  and  Cupt.  Sheppard  concurring  for  the  Ap- 
P<*al  Section;  Mr.  Steever  concurring  for  the  War  Department 
Claims  Board. 


August  10,  192(). 
Case  No.  2825. 

In  re  CLAIM.  OF  ATLAKTIC  COAST  LINZ  KAILBOAB. 

1.  NO  IXFIIED  AGKEEJIENT  CONTRAKT  TO  EXPRESS  AO&EEXENT.— Where 

claimant  furnished  equipment  to  the  GoTemment  under  an  express  agree- 
ment by  the  Oovernment  to  pay  for  it,  but  for  no  definite  time,  and  later 
was  notified  by  the  Government  that  beginning  on  a  certain  date  pay- 
ment would  no  longer  be  made,  there  is  no  implied  agreement  obligating 
the  Government  to  pay  rental  after  that  date. 

2.  CLAIH  AND   DECISION. — Appeal   from   the   decision   of  the   Claims  Board, 

Transportation  Service,  disallowing  claim  under  the  act  of  March  2,  1919, 
for  $6,216.08  based  upon  informal  agreements  for  servieea  rendered  at 
Camp  Bragg,  N.  C.    Pecision  affirmed. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $5,215.03  on  an  informally  exe- 
cuted contract,  under  the  following  circumstances : 

2.  Claimant's  petition  and  an  affidavit  of  its  general  superin- 
tendent, Mr.  W.  H.  Newell,  attached  thereto,  set  forth  an  oral  agree- 
ment alleged  to  have  been  made  on  or  about  September  18,  1918, 
between  the  United  States  Government,  acting  through  Maj.  John  R. 
Thompson,  constructing  quartermaster  at  Camp  Bragg,  N.  C,  and 
the  Atlantic  Coast  Line  Railroad,  acting  through  W.  H.  Newell, 
general  superintendent  of  said  company. 

3.  The  agreement  as  set  out  provides  for — 

(1)  The  rental  by  the  United  States  of  an  engine  to  be  used  in 
connection  with  unloading  material  at  Camp  Bragg. 

(2)  Shuttle- train  service  to  be  provided  by  the  Atlantic  Coast 
Line, 

(3)  Construction  of  a  turnout. 

4.  The  agreement  relating  to  rental  of  an  engine  is  stated  as  fol- 
lows in  a  memorandum  submitted  by  Mr.  Newell : 

"  It  is  understood  that  the  railroad  would  furnish  an  engine  and 
crew  for  unloading  material  on  the  main  line  and  into  Camp  Bragg, 
on  the  main-lead  track  intersecting  at  the  junction.  The  Govern- 
ment is  to  pay  the  standard  rate  for  the  engine  plus  the  actual 
opef ating  expenses,  consisting  of  wages  of  engine  and  train  crews, 
fuel,  supplies  and  other  necessary  material  required  in  the  actual 
operation.  Bills  are  to  be  rendered  monthly  on  the  basis  above 
named  and  payment  made  to  the  agent  at  Fayetteville." 
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5.  On  March  26,  1919,  the  constructing  quartermaster  at  Camp 
Bragg  wrote  Mr.  R.  G.  Murchison  of  the  Atlantic  Coast  Line  as 
follows : 

*•  1.  Confirming  telephone  conversation  of  this  date,  you  are  hereby 
notified  that,  effective  to-morrow,  March  26th,  the  expense  of  opera- 
tion of  the  A.  C.  L.  engine  which  has  been  on  rental  at  this  camp  will 
no  longer  be  assumed  by  the  Government." 

6.  The  following  eight  items  of  claim  have  been  submitted  for 
payment  under  the  above-mentioned  agreement  and  have  been  dis- 
allowed : 

Item  No.  1.  For  expenses  of  reraiUng  caboose  car  at  Princess  Siding 
Oct  31,   1918 $88.81 

Item  No.  2.  For  expenses  of  rerailing  a  car  at  Camp  Bragg  Junction 
Nov.  7. 1918 84.  4S 

Item  No.  8.  For  rental  of  equipment  and  cost  of  switching  service  per- 
formed at  Camp  Bragg,  N.  C,  Mar.  26-Mar.  31,  1919 404. 80 

Item  No.  4.  For  rental  of  equipment  and  cost  of  sw  I  telling  service  per- 
formed at  Camp  Bragg,  N.  C,  for  month  of  April,  1919 1, 675. 65 

Item  No.  5.  For  rental  of  equipment  and  cost  of  switching  service  per- 
formed at  Camp  Bragg,  N.  C,  for  month  of  May,  1919 1, 725. 46 

Item  No.  6.  For  rental  of  equipment  and  cost  of  switching  service  per- 
formed at  Camp  Bragg,  N.  C,  for  month  of  June,  1919 1, 080. 59 

Item  No.  7.  For  expenses  of  rerailing  i^nd  repairing  car  derailed  at 
Camp  Bragg  Apr.  5,  1919 123, 54 

Item  No.  8.  For  expenses  of  rerailing  car  at  93-mlle  post,  Camp  Bragg, 
Apr.  21,  1919 81.  «7 

7.  In  connection  with  items  1,  2,  7,  and  8  claimant  states  that  the 
cars  in  question  were  derailed  at  various  points  on  tracks  located  on 
Government  property,  that  the  derailments  were  due  to  faulty  con- 
dition of  said  tracks,  and  that  the  Government  was  charged  with  the 
maintenance  of  these  tracks  and  was  accordingly  responsible  for  the 
expense  incurred  in  rerailing.  It  is  not  alleged  that  the  rerailing 
was  done  at  the  speciiSc  request  of  any  Government  oiSicer.  Claimant 
has  offered  to  prove  that  other  cases  of  rerailment  at  Camp  Bragg 
under  similar  circumstances  were  approved  and  paid  for  by  the  Gov- 
ernment at  various  times. 

8.  In  connection  with  items  8,  4,  5,  and  6  it  appears  that  payment 
of  these  items  was  refused  because  the  services  were  rendered  sub- 
sequent to  March  25,  1918,  on  which  day  claimant  was  notified  that 
"effective  to-morrow,  March  26th,  the  expense  of  operation  of  the 
A.  C.  L.  engine  which  has  been  on  rental  at  this  camp  will  no  longer 
be  assumed  by  the  Government." 

DECISION. 

1.  Items  1  and  2  call  for  repayment  to  the  claimant  of  expenses 
incurred  in  rerailing  a  caboose  and  a  car  which  became  derailed  on 
October  31,  1918,  and  November.  7,  1918,  respectively,  while  being 
conveyed  over  tracks  which  were  owned  and  maintained  by  the  Gov- 
ernment at  Camp  Bragg.    The  claim  is  made  under  an  alleged  oral 
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contract  of  September  18,  1918,  which  pertains  to  the  rental  of  an 
eng"ine,  the  operation  of  a  shuttle  train,  and  the  construction  of  a  turn- 
out. Nothing  contained  in  said  agreement,  either  expressly  or  im- 
pliedly, obligated  the  claimant  to  rerail  cars  or  the  Government  to 
reimburse  claimant  for  such  services.  Relief  can  not,  therefore,  be 
granted  under  the  alleged  agreement  of  September  18,  1918. 

If  the  rerailing  was  done  at  the  request  of  any  Government  agent, 
that  fact  is  not  alleged  and  claimant's  offer  to  show  that  payments 
had  theretofore  been  made  for  similar  services  would  not  give  rise  to 
an  implied  request.  From  the  record  before  this  Board  relief  can  not 
be  granted  upon  the  theory  of  implied  contract. 

2.  Items  3, 4,  5,  and  6  call  for  repayment  to  the  claimant  under  the 
alleged  contract  of  September  18,  1918,  of  expenses  incurred  subse- 
quent to  March  26,  1919,  for  rental  of  equipment  and  expense  of 
switching  services  performed  at  Camp  Bragg.  On  March  25,  1919, 
claimant  was  notified  that  "  effective  to-morrow,  March  26th,  expense 
of  operation  of  the  A.  C.  L.  engine  which  has  been  on  rental  at  this 
camp  will  no  longer  be  assumed  by  the  Gpvemment."  Accordingly, 
at  the  time  said  services  were  rendered  there  was  no  express  agree- 
ment by  which  the  Government  was  obligated  to  pay  for  said  services 
and  no  agreement  can  be  implied  in  view  of  the  Government's  notice 
given  in  advance  that  it  would  not  pay  for  said  services. 

3.  Items  7  and  8  call  for  repayment  to  the  claimant  of  expenditures 
made  in  rerailing  cars  after  March  26, 1919.  These  items  are  open  to 
the  objections  contained  in  both  paragraphs  1  and  2  of  this  decision. 

4.  The  decision  of  the  Transportation  Service  Claims  Board  deny- 
ing relief  is  affirmed. 

DISPOSITION. 

This  decision  i3  hereby  transmitted  to  the  Transportation  Section, 
War  Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Fowler  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
ilonr^l. 


August  10, 1920 
Case  No.  2874. 

In  re  CLAIM  OF  PORTER  BROS.  &  COLLINS. 

1.  STTBCONTBACT — RELEASE. — Before  making  an  award  under  the  act  of  Karcli 

2,  1919,  it  is  proper  to  require  the  prime  contractor  to  obtain  from  Ms 
subcontractors  releases  or  other  satisfactory  cTldence  of  their  consent  to 
look  only  to  the  prime  contractor  for  payment. 

2.  CIAIK  AVB  BECISION. — Appeal  from  the  decision  of  the  Claims  Board,  OlRce 

of  Director  of  Purchase,  acting  under  a  decision  of  the  Board  of  Contract 
Adjustment,  rendered  May  18, 1920  (see  Vol.  6,  p.  470).    Decision  affirmed. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Office  of 
Director  of  Purchase,  acting  under  a  decision  of  the  Board  of  Con- 
tract Adjustment  rendered  May  18,  1920,  which  appears  in  volume 
5.  page  470,  of  the  printed  decisions  of  that  Board. 

Claim  as  originally  filed  was  for  $10,166.02,  arising  out  of  a  proxy- 
signed  contract. 

FINDINGS  OF  FACT. 

The  appeal  section  finds  the  following  to  be  the  facts : 

1.  Acting  under  the  decision  of  the  Board  of  Contract  Adjustment 
al)ove  referred  to,  the  Claims  Board,  Office  of  Director  of  Purchase, 
held  a  hearing  on  this  claim  on  June  17,  1920,  at  which  time  a  ten- 
tative settlement  was  proposed  in  the  sum  of  $5,148.  This  sum  is 
based  on  certain  deductions  from  items  A,  D,  and  G  of  the  claimant's 
itemized  statement  of  claim,  and  the  entire  disallowance  of  item  H 
of  said  claim.  This  proposed  offer  of  settlement  was  made  upon  the 
assumption  and  an  agreement  by  the  claimant  that  a  release  would 
be  obtained  from  the  subcontractors  involved  thereunder,  of  any  and 
all  claims  by  said  subcontractors. 

2.  The  claimant  has  refused  to  obtain  such  a  release  from  the 
subcontractors,  as  required  by  the  Claims  Board,  Director  of  Pur- 
chase, and  under  this  condition  the  said  Claims  Board  has  declined 
to  further  act  on  the  claim,  and  it  is  from  this  action  that  the 
claimant  now  appeals. 

3.  The  decision  of  the  Board  of  Contract  Adjustment,  heretofore 
rendered  in  this  claim,  holds  as  follows : 

"This  Board  further  finds  that  no  final  settlement  should  be 
made  with  the  claimant  until  it  appears  that  the  subcontractors, 
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Samuel  J.  Federbush,  Peter  Craske,  and  John  A.  Johnson,  have 
been  properly  compensated,  or  have  agreed  to  look  for  their  compen- 
sation to  the  claimant  only,  or  until  it  has  been  determined  judicially 
or  otherwise,  that  they  are  not  entitled  to  compensation." 

DECISION. 

1.  The  deductions  from  items  A,  D,  and  G  of  the  claim  were 
proper  deductions  and  item  H  was  rightfully  disallowed.  The  pro-. 
posed  settlement  in  the  sum  of  $5,184  would  be  an  adjustment  of  the- 
claim  "  upon  a  fair  and  equitable  basis." 

2.  The  decision  of  the  Claims  Board,  Director  of  Purchase,  is  in. 
compliance  with  section  4  of  the  act  of  March  2,  1919,  and  with  the 
opinion  of  the  Board  of  Contract  Adjustment,  and  is  approved  and 
confirmed. 

DISPOSITION. 

The  War  Department  Claims  Board,  Appeal  Section,  hereby  trans- 
mits its  decision  to  the  Purchase  Section,  for  appropriate  action. 

Lieut.  Col.  McKeeby  concurring  for  the  Appeal  Section ;  Mr.  Steever 
concurring  for  the  War  Department  Claims  Board. 


August  11,  1920. 
Case  No.  2200. 

Jn  re  CLAIK  OP  W.  H.  XeKONI£S  A  CO. 

L  IHC&EASED  LABOR  COST,  LIABILITY  POR. — Where  an  adjustment  com- 
mission  in  a  munitions  industry  is  appointed  by  the  Secretary  of  War 
under  an  agreement  with  manufacturers  that  compensatory  adjustment 
shall  be  made  for  increases  in  wages  approved  by  such  commission,  to 
which  agreement  the  claimant  is  not  a  party,  and  wages  in  said  industry 
are  subsequently  raised  with  the  approval  of  the  commission,  necessitating 
a  corresponding  raise  of  wages  by  the  claimant  on  its  own  authority  in 
order  to  avoid  strikes  and  complete  its  Government  oontraots,  there  is  na 
privity  of  agn^eement  between  the  claimant  and  the  Government  entitling 
claimant  to  allowance  for  such  increased  labor  cost  in  payment  under  ita 
contract 

1  GLAIX  AHB  I>SCI8I0N.->Claim  for  |9,714.65  under  the  act  of  March  2,  1919». 
for  lost  sustained  by  an  increase  in  the  cost  of  labor.  Held,  claimant  i& 
not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  B,  under  Purchase,  Storage j  and  Traffic  Division  Sup-, 
ply  Circular  No.  17,  1919,  for  $9,714.65  was  filed  with  the  office  of 
director  of  purchase  on  June  80,  1919,  and  was  by  that  office  trans- 
mitted to  the  War  Department  Board  of  Contract  Adjustment  for- 
consideration.  Testimony  of  witnesses  has  been  procured  by  deposir 
tions,  and  coimsel  for  claimant  have  submitted  the  case  for  decisioun 
without  hearing. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows: 
Claimant,  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  Oregon,  with  its  principal  place  of  business  at  Portland,, 
had  five  proxy-signed  Grovemment  ordnance  contracts  as  follows : 

P-5805-3991-EQ   for   10,000   scabbards,   dated   April   12,   1918,, 
amount,  $375. 

P-7634-475a-EQ  for  25,000  pistol  holsters,  dated  May  10,  1918,. 
amount,  $850. 

P-7641-4760-EQ  for  25,000  gun  slings,  dated  May  10,1918,  amount,. 
^52.57. 
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P-8035-4924-EQ  for.  15,000  rifle  scabbards,  dated  May  16,  1918, 
amount,  $1,125. 

P-878a-5181-EQ  for  25,000  rawhide-covered  saddle  trees,  dated 
May  27, 1918,  amount,  $7,011.98. 

3.  On  September  26,  1917,  an  agreement  was  entered  into  at  Chi- 
cago between  certain  leather  manufacturers,  the  United  Leather 
Workers'  International  Union,  and  the  War  Department,  providing 
for  the  creation  of  the  National  Harness  and  Saddlery  Adjustment 
Commission  and  defining  its  functions  and  powers.  Among  other 
powers,  the  commission  was  authorized  to  "  adjust  all  differences  now 
existing  or  that  may  hereafter  arise  between  the  contractors  and 
employees  engaged  in  the  production  of  articles  under  agreement  to 
which  the  United  States  is  a  party,  including  wages,  hours,  and  con- 
ditions of  labor."   Paragraph  5  of  the  agreement  reads  as  follows : 

"  In  the  event  that  any  changes  in  wage  scale  are  made  or  approved 
by  the  commission  in  carrying  out  its  functions  under  this  agreement, 
compensatory  adjustment  shall  be  made  by  the  United  States  in  ac- 
cordance with  the  recommendations  of  the  commission." 

4.  This  agreement,  which  was  approved  by  the  Secretary  of  War, 
was  signed  by  110  leather  manufacturers,  but  claimant  was  not  one 
of  the  number  signing,  and  never  did  sign  it.  The  commission  pro- 
vided for  in  the  agreement  was  immediately  appointed  by  the  Secre- 
tary of  War  and  began  functioning. 

5.  On  October  20,  1917,  the  National  Harness  and  Saddlery  Ad- 
justment Commission  fixed  the  wage  scale  of  employees  to  which  the 
agreement  was  applicable  upon  the  basis  of  50  cents  per  hour  for 
skilled  mechanics,  and  on  July  23,  1918,  the  commission  increased 
this  wage  scale  to  60  cents  per  hour.  All  of  claimant's  contracts  were 
executed  subsequent  to  the  raise  in  wages  of  October  20,  1917,  and 
shortly  prior  to  the  raise  of  July  23,  1918,  and  claimant  was  in  the 
course  of  performance  of  said  contracts  at  the  time  of  the  latter  raise 
in  wages.  The  manufacturers  who  signed  the  agreement  raised  the 
wages  of  their  employees  according  to  the  authorization  of  the  com- 
mission. 

6.  The  contracts  above  mentioned  which  the  claimant  had  with  the 
Government  contained  no  provision  for  an  increase  in  the  price  to 
the  contractor  where  it  had  been  obliged  to  increase  the  wages  of 
employees. 

7.  It  is  the  contention  of  claimant,  and  the  evidence  sustains  the 
contention,  that  in  order  to  prevent  a  strike  among  its  employees 
and  to  complete  its  contracts  with  the  Government  it  was  compelled 
to  increase  the  wages  of  its  employees,  effective  July  27,  1918,  in 
accordance  with  the  decision  and  ruling  of  the  National  Harness  and 
Saddlery  Adjustment  Commission,  of  date  July  23,  1918.  It  had, 
^previous  to  that  date,  been  paying  its  employees  a  smaller  wage  than 
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that  authorized  by  the  commission  on  July  23,  1918.  No  officer  or 
agent  of  the  Government  instructed  or  authorized  claimant  to  in- 
crease the  wages  of  its  employees,  nor  did  claimant  receive  any  such 
notice  in  writing  from  any  Government  agency.  Claimant  presented 
the  matter  of  increased  wages  for  the  first  time  to  Lieut.  Col.  Frank 
Moorman,  director  of  purchase,  at  Washington,  D.  C,  June  23,  1919. 
8.  All  of  the  above  contracts  have  been  completed  by  full  perform- 
ance and  claimant  has  been  paid  in  full  in  accordance  with  the  con- 
tract prices,  and  this  claim  is  now  made  for  the  increase  in  wages 
which  claimant  paid  its  employees  under  the  circumstances  above 
set  out. 

DECISION. 

I.  In  order  to  be  entitled  to  relief  under  the  act  of  March  2^  1919, 
the  facts  and  circumstances  as  developed  by  the  evidence  must  es- 
tablish an  agreement,  express  or  implied,  between  the  claimant  and 
the  United  States.  In  the  instant  case  the  evidence  fails  to  show 
any  privity  of  a  contractual  nature  whatever  between  claimant  and 
the  Government  which  would  impose  an  obligation  upon  the  Gov- 
ernment to  reimburse  claimant  for  an  increase  in  wages  which  it 
might  have  been  compelled  to  pay  in  order  to  complete  its  contracts 
with  the  Government. 

DISPOSITION. 

The  usual  order  denying  relief  will  be  issued. 

Mr.  McCandless  and  Mr.  Marcum  concurring  for  the  Appeal  Sec- 
tion, and  Mr.  Steever  concurring  for  the  War  Department  Claims* 
Board.  .    >^ 


August  11,  1920. 
Case  No.  2793. 

In  re  CLAIX  OF  T.  A.  GILLSSFIE. 

1.  JTTRISDICTIOH— FOSXAL     CONTRACT     FTTLIY     FERFOSMEB.— Where     a: 

formal  contract  has  been  fully  performed  and  claimant  has  been  paid  the- 
contract  price  for  completed  articles  the  Secretary  of  War  has  no  Juris- 
diction to  make  a  supplemental  settlement  contract. 

2.  CLADC  AKD  DECISION. — Appeal  from  a  decision   of  the   Ordnance   Claims^ 

Board  in  a  claim  for  $5,247.07  under  a  formal  contract  which  has  been, 
fully  performed,  loss  arising  fron^  temporary  shutdown  of  part  of  claim- 
ant's plant  pending  inspection  of  defective  deyices  furnished  by  a  sub- 
contractor.    Held,  relief  denied. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims  Board 
on  a  claim  for  $5,247.07  on  a  formally  executed  contract.  A  hear- 
ing has  been  had  at  which  the  claimant  was  represented. 

1.  On  the  16th  day  of  July,  1917,  claimant  entered  into  a  formally 
executed  contract  with  the  Government  for  the  manufacture  of 
1,400,000  complete  rounds  of  high  explosive  shell  ammunition  for 
three-inch  field  guns,  and  under  the  provisions  of  the  contract  cer- 
tain  detonators,  a  part  of  the  completed  ammunition,  were  to  be  fur- 
nished to  the  claimant  loaded  and  ready  for  assembly  by  the  Atlas 
Powder  Co.,  Soottdale,  Pa.,  under  an  approved  subcontract  order 
from  the  prime  contractor. 

2.  The  Oliver  Loading  Co.,  a  corporation  under  the  laws  of  the 
State  of  Delaware,  with  an  interlocking  directory  with  the  T.  A. 
Gillespie  Co.  were  apportioned  by  the  T.  A.  Gillespie  Co^  certain 
portions  of  the  work  to  be  performed  under  the  contract  with  the 
Government. 

3.  Prior  to  May  10, 1918,  the  claimant  company  had  loaded  270,000 
fuses  in  strict  accordance  with  the  specifications  of  the  contr&ct,  but^ 
on  inspection  by  Capt.  R.  S.  Penniman,  inspector  at  the  Oliver  load- 
ing plant,  the  same  were  refused  because  the  detonators  loaded  by  the^ 
Atlas  Powder  Co.  were  considered  unsafe  and  dangerous. 

4.  These  detonators  had,  previous  to  being  received  by  thae  claimant 
company,  been  inspected  by  the  Government  inspector  at  the  Atlas^ 
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Powder  Co.'s  plant  and  a  certificate  of  approval  had  issued,  but  both 
the  Government  inspector  at  the  Oliver  loading  plant  and  the  man- 
agement of  the  Oliver  plant  considered  that  the  detonators  were  un- 
satisfactory and  unsafe  for  use,  and  on  May  10,  1918,  that  portion 
of  the  claimant's  plant  which  was  used  for  loading  the  fuses  in  ques- 
tion was  shut  down  until  the  Government  could  make  certain  rigid 
tests  and  ascertain  where  the  trouble  was. 

5,  The  result  of  the  Government  investigation  developed  the  fact 
that  there  was  no  fault  whatever  on  the  part  of  the  claimant  com- 
pany, but  due  entirely  to  components  as  supplied  by  the  Atlas  Pow- 
der Co.,  and  on  May  28, 1918,  the  trouble  having  been  remedied,  pro- 
duction was  recommended,  but  the  claimant  was  not  able  to  actually 
begin  production  again  until  June  6, 1918, 

6.  The  claim  is  for  expenses  incurred  in  maintaining  claimant's 
organization  in  that  part  of  the  plant  which  was  shut  down  pending 
the  result  of  the  investigations. 

« 

DECISION. 

1.  The  record  shows  that  the  contract  under  which  the  claimant 
vas  operating  with  the  Government  was  fully  performed  and  claim- 
ant has  been  paid  for  all  articles  completed  under  the  contract.  This 
being  the  case,  the  Secretary  of  War  has  no  jurisdiction  to  enter 
into  any  supplemental  contract,  and  the  claim  can  not,  therefore,  be 
considered  under  the  formal  contract. 

2.  The  Board,  however,  has  endeavored  to  discover  in  the  record 
evidence  suiRcient  to  establish  an  agreement  within  the  meaning  of 
the  act  of  March  2, 1919,  but  the  evidence  fails  to  disclose  any  of  the 
essentials  of  such  an  agreement.  The  claimant  is  unable  to  furnish 
any  evidence  of  any  instructions  having  been  given  by  any  officer  or 
agent  of  the  Secretary  of  War  directing  the  company  to  discontinue 
operations,  and  there  is  no  evidence  that  the  Government  at  any 
time  contemplated  entering  into  any  agreement  apart  from  the  terms 

H-^  formally  executed  contract. 

3.  For  the  reasons  above,  it  is  the  opinion  of  the  Board  that  relief 
must  be  denied,  and  the  decision  of  the  Ordnance  Claims  Board  is 
hereby  affirmed. 

DISPOSITION. 

An  order  denying  relief  will  issue. 

Mr.  McCandless  and  Mr.  Hopkins  concurring  for  the  Appeal  Sec- 
tion, and.Mr.  Steever  concurring  for  the  War  Department  Claims 
Botri. 


August  11, 1920. 
Case  No.  2908. 

In  re  CLAIM  OP  ALBERT  TROSTEL  &  SONS  CO. 

1.  INTEREST. — In  the  absence  of  express  provision  in  the  contract,  interest  will 

not  he  allowed  on  claims  against  the  Goyemment  even  though  an  un- 
reasonable delay  has  occurred  in  pajmient. 

2.  CLAIM  AND  DECISION. — Appeal  from  the  Ordnance  Section,  War  Department 

Claims  Board,  on  a  claim  under  General  Order  103  for  $88.65,  based  on  a 
formal  purchase  order  for  gaskets  and  molds.    Held,  claim  denied. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  Ordnance  Section,  War  Department 
Claims  Board,  on  a  claim  for  $88.65,  based  on  a  formal  purchase 
order.  The  facts  show  that  the  claim  should  be  considered  as  an 
appeal  under  General  Orders,  iNo.  103,  War  Department,  1918.  The 
claim  was  originally  filed  with  the  Chicago  District  Claims  Board^ 
October  24, 1919,  and  relief  denied  by  that  board. 

2.  Some  time  prior  to  June  21,  1918,  claimant  was  given  a  verbal 
order  by  some  one  in  the  Ordnance  Department  for  six  sets  of  leather 
gaskets  and  one  set  of  molds.  It  is  not  now  material  who  gave  the 
order  or  when  it  was  given.  Delivery  of  the  finished  articles  was 
made  by  claimant  to  the  Ordnance  Department  on  June  21,  1918. 
On  August  1,  1918,  formal  procurement  order,  No.  P-12906-928-C, 
was  issued  to  the  claimant  by  the  Ordnance  Department  covering  the 
six  sets  of  gaskets  and  one  set  of  molds,  the  price  of  the  gaskets 
being  $370  per  set  and  the  price  of  the  one  set  of  molds  being  $533.82, 
or  a  total  of  $2,753.82,  "  Payment  to  be  made  to  you  as  soon  as  prac- 
ticable after  the  completion  of  the  contract." 

It  should  be  noted  that  this  was  not  a  "  cost-plus  "  contract,  but  a 
fixed-price  contract. 

3.  On  September  25,  1918,  claimant  received  payment  in  full  for 
the  number  of  articles  covered  by  the  procurement  order  at  the  price 
stipulated  therein,  namely,  $2,753  82. 

4.  On  October  24,  1919,  claimant  filed  this  claim  in  the  sum  of 
$88.65,  which  sum  represents  interest  on  the  price  of  the  goods  de- 
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livered  from  the  date  of  the  various  expenditures  under  the  contract 
to  the  date  claimant  received  payment  therefor,  viz,  September  26, 
1918.  The  only  question,  therefore,  which  presents  itself  in  this 
claim  is  whether  or  not  the  contractor  is  entitled  to  interest  on  the 
price  of  the  goods  delivered  by  him  from  the  date  expenditures  were 
made  under  the  contract  until  he  received  payment  therefor  from 
the  Government  or  whether  he  is  even  entitled  to  interest  from  the 
date  the  goods  were  delivered  until  he  received  payment  therefor. 

D£CISION. 

1.  Unless  a  contract  with  the  Government  expressly  stipulates  to 
pay  interest  or  it  is  given  by  statute  interest  can  not  be  allowed. 
[Angarica  v.  Bayard,  127  U.  S.,  251.)  No  obligation  on  the  Gov- 
ernment to  pay  interest  is  created  by  reason  of  its  unreasonable 
delay  in  the  payment  of  a  claim.  In  this  case  the  contract  did  not 
provide  for  the  payment  of  interest,  but  did  expressly  provide  that 
payment  should  be  made  as  soon  as  practicable  after  the  completion 
of  the  contract.  We  are  of  the  opinion  that  the  delay  in  payment 
was  not  unreasonable.  But  even  if  the  delay  had  been  unreasonable 
interest  could  not  be  allowed  in  the  absence  of  an  express  provision 
in  the  contract  providing  for  the  payment  of  interest  in  the  event 
of  a  delay  in  payment.  For  the  reasons  stated  the  decision  of  the 
Ordnance  Section,  War  Department  Claims  Board,  denying  relief 
is  affirmed. 

Lieut.  Col.  McKeeby  and  Maj.  Taylor  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  14.  1920. 
Case  No.  2872. 

In  re  CLAIK  OF  A.  ZIEGLER  A  SONS  CO. 

1.  METHOD   OF   ADJTTSTXENT— STANDABB   ALLOWANCES.— Where    claimant 

purchased  yarn  to  perform  a  Government  contract,  which  contract  was 
later  suspended  and  the  claimant  never  agreed  to  settlement  under  the 
table  of  standard  allowances,  nor  accepted  settlement  of  other  contracts 
upon  that  basis,  but  sold  the  unused  yam  in  the  open  market  at  the  beit 
price  obtainable  therefor,  claimant  is  entitled  to  full  compensation  for  its 
loss  on  the  unused  yarn,  under  the  provisions  of  Supply  Circular  111. 

2.  CLAIH  AND  DECISION. — Appeal  from  a  settlement  oifered  by  Purchase  Sec- 

tion, War  Department  Claims  Board,  on  a  claim  for  $8,734.44  loss  on 
unused  yard.  Held,  claimant  entitled  to  full  compensation  on  the  basis  of 
Supply  Circular  111. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

riNDIXGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  under  the  provisions  of  Supply  Circular  No. 
46,  Purchase,  Storage,  and  Traffic  Division,  General  Staff,  1919,  from 
a  settlement  proposed  by  the  Purchase  Section,  War  Department 
Claims  Board,  relative  to  the  amount  due  claimant  in  connection  with 
a  suspended  informal  contract. 

2.  When  this  case  first  came  before  the  Board  of  Contract  Adjust- 
ment, as  case  No.  160-C-710,  for  decision  as  to  whether  claimant  had 
an  informal  contract,  it  was  held  that  the  Government  had  entered 
into  an  oral  agreement  with  claimant  under  the  terms  of  which 
claimant  was  to  provide  itself  with  yam  for  use  in  manufacturing 
250,000  yards  of  olive-drab  webbing,  and  that  claimant  should  be  re- 
imbursed for  the  reasonable  expenditures  made  and  obligations  In- 
curred on  the  faith  of  said  agreement. 

3.  The  claim  was  transmitted  to  the  Claims  Board,  Director  of 
Purchase  (now  the  Purchase  Section,  War  Department  Claims 
Board),  for  action  and  for  recommendation  of  a  fair  and  equitable 
basis  upon  which  the  agreement  should  be  adjusted,  paid,  or  dis- 
charged, which  Board  tendered  claimant  a  settlement  based  on  the 
table  of  standard  allowances.  Like  settlements  have  been  generally 
accepted  by  other  manufacturers  of  webbing.  The  standard  allow- 
ance of  44^  cents  per  pound  on  2,392  pounds  of  olive-drab  yarn, 
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costing  80  cents  per  pound,  amounts  to  $1,064.44;  and  of  26.7  cents 
per  pound  on  10,000  pounds  of  gray  yarn,  which  cost  claimant  68 
cents  per  pound,  amounts  to  $2,670,  the  two  totaling  $3,784.44,  which 
was  the  sum  proposed  as  full  settlement  by  the  Purchase  Section, 
War  Department  Claims  Board.  Claimant  insists  that  it  can  not 
accept  an  award  for  this  amount,  owing  to  the  fact  that  to  do  so 
would  net  it  a  loss  of  more  than  $700.  Claimant  sold  the  yarn 
on  the  open  market  at  the  best  prices  obtainable,  the  record  showing 
that  it  used  due  diligence  in  securing  the  highest  possible  price.  It 
asks  for  reimbursement  in  full  for  its  loss  on  this  material. 

4.  Claimant  has  never  agreed  with  the  Government  that  settle- 
ment of  this  claim  shall  be  made  in  accordance  with  the  table  of 
standard  allowances  for  yam,  nor  has  it  made  settlement  of  claims 
under  other  contracts  for  webbing  according  to  the  table  of  standard 
allowances. 

DECISION. 

1.  Claimant  is  entitled  to  receive  settlement  under  the  terms  of 
Supply  Circular  No.  Ill,  Purchase,  Storage,  and  Traffic  Division, 
General  Staff,  1918,  since  it  insists  on  reimbursement  for  its  full 
loss  on  the  yarn.  It  can  not  be  fully  compensated  imder  the  table 
of  standard  allowances.  The  standing  committee  of  the  War  De- 
partment Claims  Board  has  issued  instructions  to  the  effect  that 
^*in  cases  in  which  the  standard  allowances  are  found  not  to  ade- 
quately comp^isate  a  claimant,  the  claimant  is  entitled  to  receive 
settlement  under  the  provisions  of  Supply  Circular  111,  providing 
the  claimant  has  not  agreed  with  the  Government  that  settlement 
shall  be  made  in  accordance  with  the  table  of  standard  allowances 
uid  providing  claimant  has  not  made  settlement  of  claims  under 
other  contracts  according  to  table  of  standard  allowances  in  such 
manner  that  the  result  will  be  unjustly  favorable  to  the  contractor, 
in  case  the  pending  claim  is  settled  under  the  provisions  of  Supply 
Circular  111." 

2.  The  Appeal  Section,  War  Department  Claims  Board,  finds  that 
settlement  of  this  claim  should  be  made  in  accordance  with  Supply 
Circular  No.  111. 

DISPOSITION. 

This  decision  will  be  transmitted  to  the  Purchase  Section,  War 
Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Maj.  Taylor  concurring  for  the  Appeal 
>^  ction;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 

4S09O— 21 19 


August  14,  1920. 
Case  No.  183. 

In  re  CLAIM  OF  £.  I.  BIT  FONT  D£  NEMOURS  CO. 

1.  CLAIM  AND  DECISION. — This  claim  arising  under  the  act  of  Maroh  2,  1919, 

was  heard  by  the  Board  of  Contract  Adjustment  on  March  31,  1920,  when 
claimant  was  denied  relief  in  part.  On  appeal  to  the  Secretary  of  War 
the  decision  of  said  Board  was  reversed  to  the  extent  that  it  was  held  that 
the  Government  was  obligated  to  receive  and  pay  for  a  quantity  of 
methyl  alcohol  at  86  cents  per  gallon.  For  the  facts,  see  the  prior  deci- 
sion. Volume  4,  page  640,  of  the  published  reports  of  the  Board 
of  Contract  Adjustment. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

ON  REC0N8n)ERATI0N. 

1.  From  the  decision  of  the  Board  of  Contract  Adjustment  grant- 
ing certain  relief  in  a  group  of  claims  of  which  this  case  is  one, 
reported  in  Decisions  Board  of  Contract  Adjustment,  volume  4,  part 

2,  at  page  198,  claimant  appealed  to  the  Secretary  of  War. 

2.  Under  date  of  June  3,  1920,  this  case  was  returned  to  this  sec- 
tion with  the  following  order  of  the  Secretary  of  War : 

"Upon  consideration  of  the  record  presented  it  is  directed  that 
further  proceedings  be  had  in  accordance  with  the  attached  recom- 
mendation of  the  special  advisers. 

"(Signed)  Benedict  Crowell, 

"  The  Assistant  Secretary  of  War^  Director  of  Munitions.^'* 

3.  The  recommendation  of  the  special  advisers  was  as  follows: 

"From  the  decision  of  the  Board  of  Contract  Adjustment  in  a 

Sroup  of  claims,  of  which  this  petitioner's  case  is  one^  the  petitioner 
as  appealed.  The  Board  of  Contract  Adjustment  in  its  decision  has 
foimd  that  the  Government  was  entitled  to  all  the  production  men- 
tioned in  the  compulsory  order  and  existing  on  the  14th  day  of 
December,  1918,  and  that  the  agreement  of  January  11th,  1919,  and 
any  releases  purporting  to  be  issued  by  the  Wood  Chemicals  Section 
of  the  War  Industries  Board  on  or  after  January  1st,  1919,  were 
without  eflFect  and  should  be  disregarded. 

"  This  conclusion  is  in  agreement  with  the  petitioner's  position  that 
the  alcohol  on  hand  unreleased  on  December  14th,  1918,  belonged  to 
the  Government,  and  that  the  Government  was  obligated  to  take  it 
and  pay  for  it  at  the  rate  of  86^  per  gallon  of  pure  methyl  alcohol. 
By  correspondence  with  the  War  Industries  Board  and  W.  S.  Gray 
&  Co.  the  petitioner  was  instructed  to  ship  the  remaining  alcohol  on 
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hand  to  W.  S.  Gray  &  Co.  at  86^  per  gallon,  and  was  assured  that  in 
so  doing  the  petitioner  would  be  relieved  '  from  any  claim  that  tho 
Government  may  have  had  against  you  for  the  delivery  of  this 
alcohol.'     (Letter  from  the  War  Industries  Board  January  21st, 

1919,  record,  p.  38.) 

"  It  appears  from  the  record  that  the  petitioner  was  not  a  party  to 
the  attempted  agreement  at  Buffalo  on  January  11th,  1919,  and  that 
the  unreleased  alcohol  which  the  claimant  had  on  hand  on  December 
14th,  1918,  was  shipped  to  W.  S.  Gray  &  Company  under  the  instruc- 
tions from  the  War  Industries  Board  under  date  of  January  21st, 
1919. 

"  Under  the  circumstances  we  have  no  doubt  that  the  Dupont  Com- 
pany was  justified  in  making  the  shipment  to  W.  S.  Gray  &  Company, 
and  that  in  so  doing  it  fulfilled  its  obligations  toward  the  Government 
with  respect  to  this  alcohol,  and  we  recommend  that  settlement  of  the 
claim  be  proceeded  with  accordingly. 

^^  Herbert  H.  Lehman, 
"  William  H.  Davis, 
"e.  c.  goodale, 
'^Special  Advisers  to  the  Secretary  of  War." 

4.  By  direction  of  the  Secretary  of  War  as  set  forth  in  the  fore- 
going order  and  attached  recommendation  of  the  special  advisers 
such  portions  of  the  findings  of  fact  and  decision  of  the  Board  of 
Contract  Adjustment  dated  March  27,  1920,  as  are  inconsistent  with 
the  above  recommendation  are  hereby  modified  and  vacated. 

disposition. 

The  appeal  section  hereby  transmits  its  decision  dated  March  27, 

1920,  as  modified  by  the  order  of  the  Secretary  of  War  and  attached 
recommendation  of  the  special  advisers,  a  statement  of  the  nature, 
terms,  and  conditions  oi  the  agreement  and  certificate  "  C,"  both 
dated  March  27,  1920,  to  the  Air  Service  Section,  for  action  in  the 
manner  provided  in  subdivision  C,  section  5,  Supply  Circular  17, 
1919,  Purchase,  Storage,  and  Traffic  Division. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  14,  1920. 
Case  No.  2818  (formerly  483). 

In  re  CLAIM  OF  LASXIN  CO. 

1.  CLAIX  AND  DECISION.— On  April  15,  1920,  the  Board  of  Contract  Adjust* 
ment  held  that  claimant  was  entitled  to  relief  nnder  the  act  of  March  2, 
1919.  The  claim  has  been  returned  for  reconsideration  pursuant  to  reso- 
lution of  War  Department  Claims  Board  of  April  6,  1920.  Held,  on  re- 
consideration, that  the  prior  decision  gri'&nting  relief  should  he  affirmed. 
For  that  decision  see  Volume  4,  pagre  1226. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

Ox  Reconsideratiox. 

*^  FINDINGS  OF  FACT. 

1.  This  claim  is  returned  to  the  Board  of  Contract  Adjustment 
for  reconsideration  by  first  indorsement  of  Mr.  James  R.  Frazer, 
member  of  War  Department  Claims  Board,  transmitting  and  con- 
curring in  memorandum  from  the  Claims  Board,  Chemical  Warfare 
Service.  It  is  thought  that  a  supplemental  findings  of  fact  by  this 
Board  may  serve  to  clarify  the  situation. 

2.  In  paragraph  3  of  the  memorandum  from  the  Claims  Board. 
Chemical  Warfare  Service,  it  is  stated  that — 

"  The  second  item  was  disapproved  for  the  reason  that  it  was 
thought  that  the  decision  of  the  Board  of  Contract  Adjustment  was 
basea  on  the  wrong  theory  of  law." 

and  in  paragraph  4  it  is  stated : 

"In  this  case  the  claimant  signed  a  written  contract  which  pro- 
vided among  other  things  that  the  United  States  Government  should 
furnish  79  lbs.  of  tin  to  1,000  tubes  and  should  be  bound  thereby. 
Statement  is  made  that  the  claimant  signed  the  contract  without 
noticing  that  it  was  limited  to  79  lbs.  of  tin.  In  the  absence  of  a 
showing  of  fraud  or  mutual  mistake  (and  the  record  is  silent  on  this 
point)  the  claimant  is  bound  by  its  contract." 

3.  The  claim  may  be  divided  into  two  parts,  to  wit :  (a)  Material 
on  hand  in  the  amount  of  $94,822.73;  (&)  tin  furnished  by  claimant 
in  excess  of  the  amount  specified  in  the  contract,  $24,534.26.  Since 
the  return  of  the  claim  to  this  Board,  the  Claims  Board,  Chemical 
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Warfare  Service,  has  made  an  award  covering  item  (a)  above,  and 
without  prejudice  to  item  (6),  so  that  in  fact  only  item  (ft),  the  tin 
item,  is  left  open  for  consideration. 

4.  It  appears  that  the  claim  was  originally  presented  as  a  class  A 
claim,  appended  to  which  were  two  formally  executed  contracts. 
Upon  the  hearing  it  developed  that  the  claim  was  one  arising  under 
the  act  of  March  2,  1919,  under  an  informal  oral  agreement  entered 
into  on  July  8, 1918,  between  claimant  and  Capt.  (then  Lieutenant) 
K.  B.  Blake,  of  the  Gas  Defense  Service  of  the  Surgeon  General's 
Office.  Under  this  oral  agreement,  the  Government  was  to  furnish 
the  tin. 

5.  On  November  1,  1918,  claimant  received  from  the  Government 
a  contract.  No.  1575,  bearing  date  September  28,  1918,  and  on  Jan- 
uary 3,  1919,  another  contract  No.  1861  bearing  date  November  8, 
1918,  was  presented  to  claimant.  In  the  above  two  formally  executed 
contracts  it  was  specified  that  the  Government  should  furnish  79 
pounds  of  tin  for  every  1,000  tubes.  Claimant  began  production 
shortly  after  July  8,  1918,  and  used  tin  from  its  own  stx)ck  in  the 
proportion  of  92  pounds  to  every  1,000  tubes,  and  this  item  of  the 
claim  now  under  consideration  is  for  tin  furnished  by  claimant  in 
excess  of  the  quantity  per  1,000  tubes  stipulated  in  the  contracts.  In 
other  words,  the  claim  is  for  13  pounds  of  tin  for  every  1,000  tubes 
manufactured  and  delivered  by  claimant  during  the  period  from 
July  8,  1918,  to  the  time  of  receiving  the  written  formal  contract  by 
claimant  on  November  1, 1918. 

6.  The  following  excerpts  from  the  testimony  of  Capt.  Blake  are 
pertinent: 

"  Mr.  Hellinos.  Well,  to  sum  the  matter  np,  the  instrnctions  left 
with  him  were,  were  they  not,  that  they  should  p:o  ahead  immediately 
and  produce  paste  and  tubes  as  fast  as  they  could,  and  the  details 
would  be  fixed  up  on  some  reasonable  basis  afterwards? 

"  Mr.  Blake.  That  is  correct." 

^  *  *  *  *  *  * 

"  Mr.  Hellinos.  The  whole  truth  being  that  they  went  ahead  and 
manufactured  these  tubes,  relying  on  your  oral  conversation,  Lt.  Dis- 
brow's  conversation  with  them,  and  not  on  any  formal  written  agree- 
ment ;  and  the  agreements  were  drawn  up  afterwards  and  sent  m  so 
that  the  money  could  be  obtained  in  payment ;  is  not  that  right  ? 

"  Mr.  Blake.  That  is  correct." 

*  «  «  «  *  41  * 

"  Mr.  Hellinos.  Will  you  state  what  the  conversation  betweeii  you 
and  Mr.  Larkin  was  on  July  8th  as  to  who  should  furnish  tin  for 

these  tubes? 

"Mr.  Shirk.  And  what  amount,  if  any. 

"  Mr.  Blakb.  At  that  time  the  Government  was  making  purchases 
of  tin  for  the  manufacture  of  tubes  at  other  plants,  but  it  was  im- 
possible to  get  shipment  through  immediately.    For  that  reason  Mr. 
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Larkin  stated  that  they  had  a  certain  quantity  of  tin  at  their  own 
plant  and  would  gladly  use  that  tin  until  such  time  as  the  Government 
shipments  should  arrive. 

"Mr.  Shirk.  What  did  you  have  to  say  to  him  about  tin?  Did 
you  say  that  the  United  States  would  furnish  any  tin  or  no  tin  or 
some  tin  or  how  much  tin? 

"  Mr,  Blake.  In  all  probability  I  said  the  Government  would  fur- 
nish the  necessary  tin. 

"  Mr.  Shirk.  C!an  you  say  now  you  did  tell  him  the  Government 
would  furnish  whatever  tin  was  necessary  to  make  these  tubes? 

"  Mr.  Blake.  Well,  I  will  answer  that  by  saying  I  did  not  specify 
to  the  best  of  my  knowledge  any  fixed  amount  which  the  Government 
would  supply.    I  did  not  limit  it  to  79  pounds^  I  am  quite  sure. 

"  Mr.  Shirk.  Did  you  tell  him  that  the  Government  would  furnish 
whatever  tin  it  was  necessary  to  use  to  make  these  tubes  ? 

"Mr.  Blake.  Within  reasonable  limits,  yes. 

"Mr.  Shirk.  Whatever  was  reasonably  necessary? 

"Mr.  Blake.  Whatever  was  reasonably  necessary,  yes. 

"Mr.  Shirk.  You  told  him  the  Government  would  furnish  that 
tin? 

"  Mr.  Blake.  To  the  best  of  my  knowledge,  yes." 

Capt.  Blake  further  testified  that  had  he  known  at  the  time  that 
it  would  require  92  pounds  of  tin  to  manufacture  the  tubes,  he  would 
have  authorized  that  specific  weight.  The  question  of  weight  of  tin 
was  left  open.  The  evidence  is  without  dispute  that  in  order  to 
manufacture  satisfactory  tubes  it  was  necessary  to  use  92  pounds 
of  tin  to  every  1,000  tubes. 

7.  During  the  progress  of  the  hearing  the  question  arose  as  to 
claimant's  amending  or  changing  its  statement  of  claim  from  a  class 
A  to  a  class  B  claim,  and  counsel  for  claimant  offered  to  make  such 
change  if  deemed  ne-  essary.  Both  the  claims  being  under  the  act  of 
March  2, 1919,  and  all  facts  being  clearly  set  forth  before  the  Board, 
it  was  believed  that  the  petition  of  claimant  was  sufficient,  and  could 
be  made  to  conform  to  the  facts  as  developed  by  the  evidence.  Ac- 
cordingly, the  entire  hearing  and  proceedings  were  conducted  as  a 
claim  based  on  an  informal  oral  agreement  and  the  decision  of  this 
Board  so  treated  it. 

DECISION. 

1.  The  doctrine  of  merger  of  all  prior  negotiations  into  a  subse- 
quent written  contract  does  not  figure  in  this  case  at  all,  so  far  as 
this  item  of  tin  is  concerned.  The  real  question  is :  What  was  the 
agreement  under  which  claimant  furnished  this  material  and  manu- 
factured these  tin  tubes  between  July  8, 1918,  and  November  1, 1918? 
It  will  be  noted  that  the  goods  had  been  manufactured  and  delivered 
on  the  basis  of  92  pounds  of  tin  to  every  1,000  tubes  before  the  writ- 
ten contract  was  received  by  claimant  in  which  79  pounds  of  tin 
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was  specified  for  every  1,000  tubes.  A  similar  question  arose  in  the 
claim  of  Alexander  Smith  'Sons  Carpet  Co.,  in  which  five  months 
intervened  between  the  time  the  order  was  given  for  saddle  blankets 
and  the  final  execution  of  a  written  contract  for  same.  In  passing 
on  the  claim  the  comptroller,  in  the  decision  of  April  10,  1919,  used 
this  language : 

"The  contract  purports  to  have  been  finally  executed  December 
24«  1917,  at  which  time  more  than  half  of  the  blankets  were,  or 
should  have  been  delivered.  It  seems  clear  that  the  purchase  was 
made  under  informal  agreement  and  was  at  best  partly  completed 
under  said  agreement,  and  that  the  formal  written  contract  could 
have  no  binding  force,  at  least  as  to  so  much  of  the  informal  agree- 
ment as  was  required  to  have  been  executed  before  the  date  of  the 
written  contract." 

2.  This  Board  looks  to  substance  rather  than  to  form.  The  claim 
was  presented  as  one  arising  under  the  act  of  March  2, 1919.  The  peti- 
tion contains  allegations  sufficient  to  authorize  consideration  of  same 
as  a  class  B  claim,  the  evidence  established  the  same,  especially  when 
considered  in  the  light  of  the  following  statement  of  counsel  for 
claimant  made  at  the  hearing,  to  wit : 

"So,  we  desire  to  base  our  claim  entirelv  on  this  sort  of  an  in- 
formal agreement,  a  number  of  agreements,  letters,  oral  conversations 
with  Captain  Blake  and  Lieutenant  Disbrow,  and  not  on  any  written 
contract.  There  is  no  written  contract  at  all.  I  am  sorry  to  say  that 
apparently  on  the  first  hearing  there  was  some  misconception  of  that. 
I  presume  that  was  our  fault.  It  was  put  in  as  though  it  was  based 
on  this  written  contract." 

3.  It  is  manifest  that  claimant  abandoned  the  idea  of  obtaining 
relief  based  upon  any  formally  executed  contract.  The  Government 
received  and  accepted  the  use  and  benefit  of  this  extra  tin  before  any 
formal  written  contract  was  received  by  claimant,  and  accordingly 
this  Board  respectfully  adheres  to  its  former  decision  granting 
claimant  relief  as  to  this  item. 

DISPOSITION. 

The  War  Department  Claims  Board,  Appeal  Section,  will  transmit 
this  decision  to  the  Chemical  Warfare  Section  for  its  consideration 
and  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  M arcum  concurring  for  the  appeal 
section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  14, 1920. 
Case  No.  2805. 

In  re  CLAIM  OF  £.  F.  BOBEBTS. 

1.  COHTBACTS  IMPLIED. — ^Where  olalmant  is  deaismated  as  "approved  woo? 

dealer  "  by  the  War  Industries  Board  under  Its  regulations  goYtTning  the 
disposition  of  a  yearly  clip  and  ships  wool  to  another  such  approved  wool 
dealer,  the  latter  is  not  an  agent  of  the  Secretary  of  War  or  of  the  Presi- 
dent,  and  no  contractual  relation,  express  or  implied,  exists  between  either 
of  said  dealers  and  the  Government  with  respect  to  expected  profits  from 
the  transaction. 

2.  CLAIM  AND  I)£CISION.--Claim  under  the  act  of  March  2,  1919,  for  |3,977.4€. 

alleged  loss  of  profits  on  wool  sold  under  regulations  of  the  War  Industrier 
Board.    Held,  relief  denied. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $3,977.46  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  It  appears  from  the  record  that  under  date  of  June  3,  1918, 
claimant  was  issued  a  license  to  operate  as  an  approved  wool  dealer 
in  Queen  City,  Mo.,  in  country  districts  for  the  1918  clip  in  con- 
formity with  the  regulations  of  the  War  Industries  Board.  Under 
this  permit  the  claimant  shipped  five  carloads  of  wool,  amounting 
to  88,479  pounds,  to  Winslow  &  Co.,  Boston,  Mass.,  approved  wool 
dealers,  between  June  6  and  July  1,  1918.  Winslow  &  Co.  disposed 
of  the  wool  to  the  Government  in  most  part,  but  in  some  instances, 
the  wool  not  being  suitable  for  Government  requirements,  it  was 
sold  to  dealers  authorized  by  the  Government  to  purchase  same. 
The  wool  was  valued  in  the  usual  way  by  a  Government  valuation 
committee  in  Boston  and  disposed  of  at  the  price  fixed  by  said 
committee. 

3.  The  claimant  Contends  that  Winslow  &  Co.  acted  as  agents  for 
the  Government  in  handling  the  wool  shipped  by  him  and  that  he 
is  entitled  to  an  increase  over  the  various  prices  paid  to  him  for  his 
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wool  and  a  further  amount  of  IJ  cents  per  pound  on  88,479  pounds 
as  a  profit  guaranteed  to  him  by  the  Government. 

4.  The  regulations  issued  by  the  War  Industries  Board  contained 
the  following  provisions : 

•^Approved  dealers  shall  be  entitled  to  a  gross  profit  in  no  case  to 
exceed  1^  cents  per  pound  on  the  total  season's  business,  this  profit  to 
cover  all  expenses  from  grower  to  loading  wool  on  board  cars. 

"  The  grower  shall  receive  fair  prices  for  his  wool  based  on  the  At- 
lantic seaboard  price  as  established  on  July  30, 1917,  less  the  profit  to* 
the  dealer,  as  stated  above,  and  less  freight  to  seaboard,  moisture, 
shrinkage,  and  interest." 

5.  The  claimant  also  strenuously  contends  that  his  neighbors  who, 
he  alleges,  shipped  the  same  quality  of  wool  to  Philadelphia  received 
higher  prices  for  their  wool  than  he  received  for  his. 

DECISION. 

1.  It  is  clear  that  the  regulations  of  the  War  Industries  Board,  in 
connection  with  the  handling  of  the  1918  clip  were  not  intended  to, 
and  did  not,  establish  any  contractual  relations  between  the  licensed 
independent  dealer  and  the  Government,  and  that  the  said  regula- 
tions did  not  guarantee  on  behalf  of  the  Government  any  stipulated 
profit  to  the  dealers.  It  did  attempt  to  place  a  maximum  of  1^  cents 
per  pound  as  the  amount  of  profit  which  would  be  allowed. 

2.  The  record  shows  that  the  claimant  received  average  prices  for 
his  three-eighths  staple  and  for  his  one-fourth  staple,  and  for  his  one- 
half  blood  staple  he  received  the  choice  price  for  a  portion  thereof 
and  the  average  price  for  the  balance.  The  fact  that  wool  shipped 
by  his  neighbors  to  Philadelphia  brought  a  higher  price  than  the 
wool  shipped  to  Boston  by  the  claimant  does  not,  of  itself,  prove  any 
unfairness  or  any  discrimination  against  the  claimant.  The  grading 
of  wool  and  the  valuation  thereof  is  a  highly  specialized  business  and 
so  many  conditions,  involving  climate,  character  of  feed  furnished 
the  sheep,  the  condition  of  the  sheep  while  the  wool  is  being  grown, 
and  their  condition  at  shearing  time,  all  enter  into  the  grading  and 
valuation  of  the  wool  and,  even  if  contractual  relations  between  the 
claimant  and  the  Government  had  been  established,  there  is  abso- 
lutely no  evidence  showing  any  unfairness  in  the  valuation  or  sale  of 
the  claimant's  wool. 

3.  However,  no  contractual  relations  have  been  shown.  A  permit 
to  purchase  wool  in  the  country  districts  was  given  to  the  claimant, 
but  this  permit  was  simply  a  license.  Winslow  &  Co.,  to  whom  the 
wool  was  shipped,  were  simply  approved  wool  dealers  and  were 
not  agents  of  either  the  Secretary  of  War  or  the  President.  The 
claimant  had  the  option  of  shipping  his  wool  to  any  approved  dealer 
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of  any  of  the  various  wool  centers.    He  elected  to  ship  it  to  Boston 
and  in  so  doing  acted  upon  his  own  judgment  and  at  his  own  perU. 

4.  It  is  therefore  the  opinion  of  the  Board  that  no  agreement, 
either  express  or  implied,  within  the  purview  of  the  act  of  March  2, 
1919,  was  entered  into  between  claimant  and  any  officer  or  agent  of 
the  Secretary  of  War  or  of  the  President.  Belief  must,  therefore,  be 
denied. 

DISPOSITION. 

An  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  14,  192U. 
Case  No.  2700. 

In  re  CLAIM  OP  PACKARD  XOTOB  CAB  CO. 

t.  COKMITKENT  NOT  ICADE  UPON  PAITH  OP  CONTBACT.— Under  a  settlement 
contract  providing  for  reimbursement  of  the  contractor  by  the  Oovern- 
ment  for  all  amounts  which  the  contractor  may  be  obligated  to  pay  to 
suboontractors,  in  connection  with  the  terminated  portion  of  the  original 
contract,  the  OoTemment  is  not  obligated  to  reimburse  the  contractor  an 
amount  paid  on  a  commitment  made  four  months  before  the  original 
contract. 

1  CIADC  AND  DECISION. — Claim  for  f  14,100,  based  upon  a  validly  executed  con- 
tract for  Liberty  motors,  presented  under  General  Order  103  on  appeal 
from  Claims  Board,  Air  Service.  Claim  relates  to  a  subcontract  for  fuel 
oil.    Held,  claimant  is  not  entitled  to  recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  the  Claims  Board,  Air  Service.  The 
claim  was  originally  presented  in  the  form  of  a  public  voucher  by 
the  Packard  Motor  Car  Co.  In  some  way  the  file  has  been  entitled 
in  the  name  of  the  White  Star  Refining  Co.  The  White  Star  Re- 
fining Co.  neither  presented  nor  filed  the  claim.  The  claim  there- 
fore should  be  entitled  in  the  name  of  the  Packard  Motor  Car  Co., 
and  when  the  word  claimant  is  used  in  this  opinion,  it  will  be  under- 
stood to  refer  to  the  Packard  Motor  Car  Co. 

2.  Prior  to  September  2,  1918,  claimant  had  outstanding  five  con- 
tracts for  the  manufacture  by  it  of  Liberty  motors  for  the  Govern- 
ment, as  follows : 

No.  1646.  dated  September  4,  1917. 
No.  1646-1,  dated  November  14,  1917. 
No.  164^2,  dated  December  12.  1917. 
No.  1646-3,  dated  January  29,  1918. 
No.  1646-4,  dated  March  13,  1918. 

3.  By  contract  No.  1646-A,  dated  September  2,  1918,  the  prior 
contracts  were  merged.  The  previous  outstanding  contracts  called 
for  the  delivery  of  6,000  Liberty  motors.  The  contract  of  September 
2, 1918,  required  claimant  to  deliver  12,000  of  these  engines,  to  be 
used  in  the  construction  of  aircraft,  including  the  necessary  spare 
parts  therefor. 
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4.  The  contract  of  September  2,  1918,  provides  that  upon  its 
termination  otherwise  than  for  default  on  the  part  of  the  contractor 
(Article  XIII  (7))— 

^'{d)  The  Government  shall  also  assume  and  discharge  all  obliga- 
tions of  the  contractor  necessary  for  the  performance  of  this  con- 
tract    *     *     *." 

5.  Fuel  oil  was  necessary  for  the  manufacture  of  these  engines  and 
for  the  heat  treating  of  the  forgings  and  castings  thereof. 

6.  While  claimant  was  engaged  in  producing  aircraft  engines  un- 
der its  various  contracts  it  also  was  manufacturing  for  the  Govern- 
ment motor  trucks  and  Militor  tractors,  and  doing  some  commercial 
business,  but  its  plant  was  practically  engaged  in  100  per  cent  Gov- 
ernment work. 

7.  On  May  7, 1918,  claimant  entered  into  a  contract  with  the  White 
Star  Befining  Co.  for  the  purchase  of  1,500,000  gallons  of  fuel  oil 
at  a  price  of  $0,075  per  gallon  f .  o.  b.  Oklahoma  common  points.  The 
contract  provides  that  the  claimant  shall  specify  deliveries  of  the 
oil  in  equal  monthly  quantities  beginning  June  1,  1918,  and  ending 
May  31, 1919.    The  contract  also  provides  that — 

"If  the  purchaser  does  not  specify  shipment  of  1,500,000  gallons 
during  the  period  specified,  it  shall  then  be  optional  with  the  seller 
to  either  cancel  the  unfilled  portion  of  this  contract,  or  give  the  pur- 
chaser a  further  extension  of  time  in  which  to  order  and  receive 
balance  of  said  material." 

It  is  provided  in  the  contract  that  deliveries  are  subject  to  freight 
embargoes,  other  unavoidable  delays,  and  Government  interference. 

8.  Shortly  after  the  armistice  the  claimant  was  instructed  to  limit 
production  to  a  total  of  6,500  engines  and  the  necessary  spare  parts 
therefor. 

9.  On  May  17,  1919,  claimant  and  the  Government  entered  into  a 
settlement  contract  canceling  and  superseding  the  contract  of  Sep- 
tember 2, 1918,  and  all  previous  contracts  for  the  delivery  of  Liberty 
motors  and  spare  parts.  The  contract  reduced  the  number  of  Liberty 
motors  to  be  furnished  from  12,000  to  6,500. 

10.  Article  III  of  the  settlement  contract  provides  as  follows : 

"Article  III. — The  Government  shall,  in  addition  to  the  other 
payments  provided  for  herein,  pay  the  contractor  for  all  amounts 
wliich  the  contractor  may  be  obligated  to  pay  to  third  parties  by  rea- 
son of  or  on  account  of,  "contracts  or  orders  placed  by  the  contractor 
with  subcontractors  and/or  vendors  of  materials,  supplies,  machinery 
and/or  equipment  accessories,  in  connection  with  the  terminated  por- 
tion of  said  contracts  Nos.  1646-A  and/or  1646-A-l  or  on  account  of 
the  cancellation  or  curtailment  thereof;  or  the  Government,  at  its 
option,  may,  in  lieu  of  the  payments  provided  for  above  in  this 
article,  protect  and  save  the  contractor  harmless  for  any  and  all 
suits,  actions,  claims,  and  demands  either  at  law  or  in  equity  for 
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or  on  account  of  any  and  all  such  obligations  above  mentioned,  and 
the  Government  shall  forthwith  pay  any  and  all  damages  that  may 
finally  be  awarded  thereon  against  the  contractor. 

"The  contractor  agrees,  however,  to  properly  defend,  at  the  ex- 
pense of  and  for  the  account  of  the  Government,  and  all  legal  or  other 
proceedings  that  may  be  commenced  or  instituted  against  the  con- 
tractor in  connection  with  any  such  obligation,  and  further  agrees 
to  give  the  Director  of  the  Air  Service  due  notice  of  any  such  legal 
or  other  proceeding  that  may  be  hereafter  commenced  or  instituted 
in  connection  with  any  of  such  obligations.  The  Government  shall 
have  the  right  to  intervene  in  any  demand  or  legal  proceedings  aris- 
ing out  of  the  claim  above  referred  to,  and  in  its  discretion  may  de- 
fend the  same  or  make  settlement  thereof  and  the  contractor  agrees 
to  furnish  the  Government,  at  the  expense  of  the  Government,  all 
information  in  its  possession,  or  any  assistance  of  its  officers  and 
employees  requested  by  the  Government  in  connection  therewith. 

'"It  is  expressly  agreed,  however,  that  the  total  liability  of  the 
(government  in  connection  with  any  or  all  of  the  obligations  referred 
to  in  this  article  shall  not,  in  any  event,  exceed  the  total  amount  of 
one  million  five  hundred  thousand  dollars  ($1,500,000)  exclusive  of 
any  costs  and  expenses,  if  any,  in  connection  with  defending  any 
of  the  above-mentioned  actions  or  suits." 

11.  On  June  7,  1919,  claimant  wrote  the  White  Star  Refining  Co. 
to  suspend  all  shipments  of  fuel  oil  until  further  notice.  This  letter 
was  received  by  the  White  Star  Refining  Co.  on  the  day  following 
its  date.  It  replied  by  letter  on  June  8,  1919,  requesting  claimant  to 
specify  deliveries  for  the  uncalled-for  portion  of  the  oil  covered  by 
claimant's  contract.  Claimant  made  no  additional  call,  and  on  June 
12,  1919,  the  White  Star  Refining  Co.  advised  claimant  that  its  ac- 
count had  been  debited  in  the  sum  of  $33,194.14  on  account  of  its 
delinquency  in  failing  to  specify  deliveries  for  all  of  the  oil  con- 
tracted for.  This  amount  was  calculated  on  the  basis  of  648,323 
gallons  undelivered,  at  the  difference  between  the  contract  price  of 
§0.075  per  gallon  and  the  then  market;  price  of  $0.0238  per  gallon. 
There  is  a  discrepancy  of  100  gallons  between  the  undelivered  portion 
claimed  by  the  White  Star  Refining  Co.  and  the  figures  furnished  by 
claimant,  claimant's  figures  showing  only  648,223  gallons  unde- 
livered.   The  claimant's  figures,  however,  will  be  taken  as  true. 

12.  Claimant  alleges  that  it  had  allocated  to  its  Liberty  motor  con- 
tract 47  per  cent  of  the  fuel  oil  covered  by  its  contract  with  the  White 
Star  Refining  Co.  It  appears  that  851,777  gallons  of  the  fuel  oil 
contracted  for  was  consumed  in  connection  with  this  contract  and 
other  work,  and  claimant  has  been  repaid  for  47  per  cent  thereof  in 
the  fixed  price  it  received  for  6,500  Liberty  motors  which  it  com- 
pleted and  delivered.  This  claim  is  for  the  proportionate  part  of  the 
sum  claimant  paid  the  White  Star  Refining  Co.  in  settlement  of  the 
648^23  gallons  undelivered,  that  is,  for  $14,100,  which  is  47  per 
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cent  of  the  amount,  $30,000,  paid  the  White  Star  Refining  Co.  in  set- 
tlement for  the  undelivered  648,223  gallons. 

13.  Subsequent  to  the  hearing  the  files  of  the  Air  Service  were 
searched  for  any  correspondence  which  might  indicate  an  under- 
standing between  claimant  and  the  Government  prior  to  May  7, 1918, 
that  the  number  of  Liberty  motors  to  be  furnished  by  claimant 
would  be  increased  from  6,000  to  12,000.  No  such  correspondence 
was  found. 

14.  There  was  found,  however,  a  letter  dated  May  27,  1918,  from 
claimant  to  Mr.  W.  C.  Potter,  chief  of  division.  Equipment  Division 
of  the  Signal  Corps.    This  letter  is  in  part  as  follows : 

"  I  mentioned  this  matter  of  increased  production  when  I  was 
last  in  Washington,  and  you  said  then  that  nothing  could  be  done 
until  the  new  appropriations  were  available.  We  hope  no  time  may 
be  lost  in  passing  on  the  matter,  as  every  day's  delay  means  that  much 
time  lost  before  we  can  increase  our  output  as  above." 

DECISION. 

1.  At  the  time  the  fuel  oil  contract  was  entered  into,  the  only  con- 
tracts for  Liberty  motors  in  existence  in  connection  with  which 
claimant  might  obligate  the  Government  by  commitments  were  the 
contracts  for  6,000  engines.  These  and  600  more  were  completed  and 
delivered,  and  claimant  has  been  paid  the  fixed  price  therefor.  In 
that  way  it  has  been  reimbursed  for  the  fuel  oil  used  in  their  con- 
struction. 

2.  The  question  then  arises  whether,  under  the  terms  of  the  settle- 
ment contract  of  May  17,  1919,  the  Government  is  under  obligation 
to  reimburse  claimant  to  the  extent  of  any  sums  paid  by  it  as  dam- 
ages suffered  by  the  fuel  oil  company  because  of  the  cancellation  of 
5,500  of  the  additional  6,000  engines  to  be  furnished  under  the  con- 
tract of  September  2, 1918. 

3.  By  the  terms  of  the  settlement  contract  claimant  was  entitled  to 
reimbursement — 

"  For  all  amounts  which  the  contractor  may  be  obligated  to  pay  to 
third  parties  by  reason  of  or  on  account  of  contracts  or  orders  placed 
by  the  contractor  with  subcontractors  and/or  vendors  of  *  *  * 
supplies  *  *  *,  in  connection  with  the  terminated  portion  of 
said  contracts  Nos.  1646-A  and/or  1646-A-l  or  on  account  of  the 
cancellation  or  curtailment  thereof." 

This  means  that  claimant  is  entitled  to  be  reimbursed  for  obliga- 
tions incurred  "  in  connection  with  "  the  contract  of  September  2, 
1918. 

4.  The  obligation  upon  which  this  claim  is  bottomed  was  incurred 
nearly  four  months  before  the  contract  for  the  additional  6,000  en- 
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gines  was  entered  into,  and  under  the  evidence  it  certainly  can  not 
be  said  that  the  fuel  oil  obligation  was  incurred  "  in  connection  with  *' 
that  contract. 

It  appears  from  the  letter  from  claimant  to  Mr.  Potter  dated  May 
27,  1918,  that  there  was  no  understanding  at  the  time  the  fuel  oil 
contract  was  entered  into  that  claimant  was  to  furnish  6,000  or  any 
other  number  of  additional  engines. 

5.  It  is  the  opinion  of  the  Board  that  relief  should  be  denied  for 
the  reasons  stated.  This  conclusion  renders  unnecessaty  the  discus- 
sion of  other  questions  involved.  It  might  be  observed,  however, 
that  claimant  has  by  no  means  overcome  all  of  the  objections  to  the 
allowance  of  the  claim  made  by  the  Air  Service  Claims  Board. 

DISPOSITION. 

This  decision  is  hereby  transmitted  to  the  Air  Service  Section  for* 
appropriate  action. 

Lieut.  Col.  McKeeby  and  Maj.  Beilly  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims- 
Board. 


August  14, 1920. 
Case  No.  2866. 

2n  re  CLAIM  OE  AMEBICAN  CONSTElTCTIOir  CO. 

1.  XITBISOICTION. — ^Where  a  formal,  legally  executed  contract  was  suspended, 

and  was  later  reinstated  with  the  accompanying  oral  agreement  between 
the  contractor  and  the  contracting  officer,  that  the  latter  would  recom- 
mend an  increased  compensation,  and  such  recommendation  was  made  hut 
not  favorably  acted  upon,  the  War  Department  Claims  Board,  Appeal  Sec- 
tion, is  without  Jurisdiction  to  allow  the  contractor's  claim  for  such  in- 
creased compensation. 

2.  CLAIM  AND  DECISION. — Claim  forwarded  by  the  Director  of  Air  Servioe 

under  General  Order  108  and  amendments,  for  f  1,500  damages  arising  out 
of  the  suspension  of  a  formal  and  legally  executed  contract  for  construc- 
tion work,  completed  and  paid  for  under  the  terms  of  the  contract.  Held, 
no  Jurisdiction. 

Maj.  O'Neil  writing  the  opinion  of  the  Board. 

This  claim  is  forwarded  by  the  Director  of  Air  Service  for  con- 
sideration by  this  section  under  the  provisions  of  General  Orders,  103, 
1918,  and  amendments  thereto.  The  sum  of  $1,500  is  claimed  as  dam- 
ages sustained  by  reason  of  the  suspension  of  a  formal  and  legally  exe- 
cuted contract  between  the  United  States,  represented  by  Maj.  Wil- 
liam H.  Garrison,  }r.,  Air  Service,  and  the  claimant. 

FINDINGS  OF  FACTF. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  June  30, 1919,  the  claimant  entered  into  a  formal,  legally  exe- 
cuted contract  with  the  United  States  for  the  installation  of  three 
concrete  floors  in  the  hangars  of  the  aviation  general  supply  depot 
at  San  Antonio,  Tex.,  at  a  unit  cost  of  $19,665.  This  contract  con- 
tains no  provision  with  respect  to  cancellation  or  suspension. 

2.  On  July  8, 1919,  the  claimant  was  directed  by  Lieut.  Miller,  con- 
structing quartermaster  at  Kelly  Field,  to  cease  all  construction  work 
in  the  aviation  general  supply  depot,  which  instructions  were  subse- 
quently, on  July  17,  1919,  confirmed  by  the  commanding  oflScer,  who 
in  this  case  was  also  the  contracting  officer. 

3.  In  January,  1920,  the  contracting  officer  desired  to  resume  con- 
rstruction  under  the  contract,  and  on  or  about  January  28, 1920,  a  con- 
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ference  ^was  held  between  a  representative  of  the  claimant  and  the 
coiit]ra.cti]:ig  officer  and  two  other  Army  officers.  As  a  result  of  this 
conference  the  contracting  officer  stated  that  he  would  recommend  to 
the  r>irector  of  Air  Service,  that  the  claimant  be  allowed  an  increase  of 
$1^00  over  the  contract  price.  The  work  was  resumed  and  completed 
and  accepted  by  the  Government  on  March  12, 1920,  and  final  payment 
was  nxade  to  the  contractor  on  March  13, 1920,  in  the  sum  of  $19,665, 
the  price  named  in  the  contract. 

DBCISIOK. 

1.  It  is  not  contended  that  Maj.  Garrison  contracted  with  the 
claimant  for  any  increase  in  the  contract  price,  the  claimant's  state- 
ment in  this  regard  being — 

"'  at  said  hearing  it  was  agreed  thai  Major  Wm.  H.  Garrison  would 
recommend  to  the  Director  of  Air  Service  that  the  American  Con- 
struction Company  be  allowed  an  increase  over  thik  contract  price 
of  fifteen  hundred  dollars  ($1,500.00).  This  being  agreed  to  the 
work  was  immediately  started  and  was  completed  and  accepted  on 
March  13,  1920." 

Capt.  Garrison's  statement  with  respect  to  the  result  of  the  con- 
ference is  as  follows : 

"  It  was  agreed  that  Captain,  then  Major,  Wm.  H.  Garrison,  jr., 
would  recommend  to  the  Director  of  Air  Service  that  the  American 
Construction  Company  be  allowed  increase  on  contract  price  of 
■$1,500.00.  There  was  no  assurance  made  that  this  claim  would  be 
recognized,  although  Mr.  Houx  representing  the  American  Con- 
struction Company  was  assured  that  everything  possible  would  be 
-done  at  this  end  to  get  his  claim  through." 

2.  If  it  were  possible  to  construe  the  foregoing  as  establishing 
a  contractual  relation,  the  contract  would  be  void  for  the  reason 
that  it  fails  to  comply  with  the  provisions  of  section  3744,  Revised 
Statutes,  and  the  Secretary  of  War  would  have  no  jurisdiction  to 
act  on  the  claim.  The  date  of  the  original  contract  precludes  the 
<»nsideration  of  the  claim  under  the  act  of  March  2, 1919. 

DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  claimant  and 
to  the  Air  Service  Section  of  the  War  Department  Claims  Board 
for  appropriate  action  thereunder. 

Lieut.  Col.  McKeeby  concurring  for  the  Appeal  Section;  Mr. 
Steever  concurring  for  the  War  Department  Claims  Board. 

48090—21 ^20 


August  14, 1920. 
Case  No.  606. 

In  re  CLAIM  OF  SHAKNOK  COPPEE  CO. 

1.  AUTHOaiTY  TO  CONTE ACT— MEDIATION  COMMISSION.—WlieTe  a  media* 

tion  oommission  was  appointed  by  the  President  to  compose  differencef 
between  employers  and  employees  in  a  certain  part  of  the  United  States, 
but  with  no  powers  other  than  to  make  recommendations,  and  where  the 
commission  in  endeavoring  to  compose  such  differences  promised  to  recom- 
mend an  increase  in  the  price  of  claimant's  product,  which  recommenda- 
tion was  in  fact  made,  there  was  no  agreement  within  the  meaning  of  the 
act  of  March  2,  1919,  to  increase  the  price  of  claimant's  product. 

2.  CLAIM  AED  DECISION. — ^This  claim  for  $888,582.54  under  the  act  of  March 

2,  1919,  was  allowed  In  part  by  decisions  of  the  Board  of  Contraot  Adjust- 
ment under  date  of  December  23,  1919  (see  YoU  2,  p.  658).  Claimant  ap- 
pealed to  the  Secretary  of  War.  Held,  on  review  by  the  Secretary  of  War, 
that  claimant  is  not  entitled  to  any  relief  whatever.  Por  the  facts,  see  the 
the  prior  decision,  Volume  2,  page  658. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  case  was  decided  by  this  Board  under  date  of  December 
23,  1919  (reported  on  p.  658  of  vol.  2,  Decisions  of  this  Board),  and 
was  in  part  favorable  to  the  claimant. 

2.  Petitioner  not  being  satisfied  with  the  decision  of  the  Board 
thereupon  on  January  14,  1920,  filed  a  petition  for  rehearing.  The 
standing  committee  on  rehearings  upon  consideration  of  the  peti- 
tion for  a  rehearing  was  unanimously  of  the  opinion  that  a  rehearing 
should  be  denied. 

3.  Petitioner  thereupon  on  the  28th  day  of  February,  1920,  noted 
an  appeal  to  the  Secretary  of  War.  The  Secretary  of  War  upon 
consideration  of  the  petition  for  appeal,  and  the  original  papers  and 
evidence  filed  in  the  case,  under  date  of  July  31,  1920,  returned  the 
same  to  the  Board  of  Contract  Adjustment  with  the  following 
order : 

" '  In  the  matter  of  the  claim  of  the  Shannon  Copper  Companv — 
Board  of  Contract  Adjustment  case  No.  150-C-606,  on  appeal  before 
the  Secretary  of  TJ^ar — re  production  of  copper.' 

"The  Mediation  Commission  appointed  by  the  President,  under 
the  chairmanship  of  the  Honorable  William  B.  Wilson,  Secretary 
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of  Labor,  was  not  a  contract  ^making  body,  but  a  mechanism  of  con- 
ciliation. Its  powers  are  distinctly  stated  and  as  distinctly  limited 
in  the  letter  oT  authority  with  which  the  President  organized  it.  It 
would  be  difficult,  therefore,  if  the  Mediation  Commission  had 
attempted  to  make  a  definite  contract  with  the  claimant  either  to  re- 
imburse its  losses  or  to  sustain,  on  behalf  of  the  Government,  the 
increased  cost  due  to  increase  of  wages,  to  regard  such  a  contract  as 
valid  and  binding  upon  the  Government  under  the  Dent  Act.  But 
the  fact  is  that  the  Mediation  Commission  attempted  to  make  no 
contract.  They  made  various  recommendations  by  way  of  concilia- 
tion, and  for  the  purpose  of  procuring  a  continued  production 
of  copper  for  the  necessities  of  the  country,  and,  among  other  things, 
agreed,  as  they  had  a  right  to  agree,  that  in  certain  contingencies  they 
would  recommend  to  the  President  that  the  Shannon  Copper  Co.  be 
permitted  to  receive  a  higher  price  for  its  copper  than  was  then 
fixed  for  all  copper  in  this  country  by  the  uniform  rate  established 
by  the  War  Industries  Board.  Apparently  the  commission  did,  in 
fact,  urge  the  War  Industries  Board  to  allow  the  higher  price.  This 
is  not  a  technical  but  At  is  a  virtual  compliance  with  the  promise 
made.  The  President  necessarilv  acts  through  executive  agents. 
The  War  Industries  Board  was  tne  agency  created *f or  the  purpose 
and  given  the  full  power  to  deal  with  the  regulation  of  the  price  of 
copper.  The  President  reserved  no  corrective  jurisdiction  in  himself, 
and  it  is  quite  inconceivable  that  he  would  have  functioned  inde- 
pendently upon  a  recommendation  from  the  Mediation  Commission 
with  regard  to  the  Shannon  Copper  Company  while  the  War  Indus- 
tries Board  was  exercising  all  of  his  power  with  regard  to  copper 
generally.  In  other  words,  the  agency  of  the  President  for  dealing 
with  this  subject  matter  was  besought  and  urged  to  make  the  in- 
creased allowance.    It  did  not  do  so. 

'•  It  is  impossible  to  say  with  certainty  that  the  President  would  not 
have  made  an  order  in  the  subject  if  the  matter  had  been  brought  to 
his  personal  attention,  but  it  is  equally  impossible  to  say  that  he 
would  have  made  any  such  order,  and  when  is  it  remembered  that 
the  Mediation  Commission  did  not  agree  to  procure  such  an  order, 
but  merely  to  make  a  recommendation,  the  ground  for  the  contract 
claimed  to  exist  disappears.  In  other  words,  a  contract  must  arise 
out  of  a  promise,  and  the  contract,  when  it  arises,  is  that  the  promise 
will  be  carried  out.  The  promise  in  this  case  was  that  a  recommen- 
dation would  be  made,  and  not  that  an  increased  price  would  be  au- 
thorized. The  recommendation  was,  in  effect,  made,  and  the  con- 
tract, if  there  was  one,  was  therefore  complied  with. 

"  I  am  not  unaware  of  the  fact  that  there  are  certain  equities  in 
this  case.  Thev  are,  however,  equities  with  which  the  Congress  will 
have  to  deal,  t  am  clear  that  the  authority  conferred  upon  the  Secre- 
tarv  of  War  in  the  Dent  Act  is  not  wide  enough  to  permit  him  to 
reach  so  far  into  the  speculative  field  as  would  be  required  to  extract 
a  contract  out  of  these  circumstances. 

'*The  case  will,  therefore,  be  returned  to  the  Board  of  Contract 
Adjustment  with  directions  to  make  an  order  denying  relief. 

(Signed)  Newton  D.  Baker, 

''Secretary/  of  War. 

"July  31,  1920." 
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4.  By  direction  of  the  Secretary  of  War  as  set  forth  in  the  fore  - 
going  order,  the  decision  rendered  by  this  Board  on  the  23d  day  of 
December,  1919,  is  hereby  set  aside  and  vacated  and  all  relief 
asked  for  by  the  claimant  in  its  original  petition,  petition  for  re- 
hearing, and  appeal  to  the  Secretary  of  War,  is  denied. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  14,  1920. 
Case  No.  172^. 

In  re  CLAIM  OF  HENRY  J.  PAIN. 

1.  FACILITIES. — Where  claimant  was  instructed  by  authorized  agents  of  the 

OoYemment  to  acquire  the  necessary  facilities  for  performing  a  Qoy- 
emment  contract,  and  claimant,  pursuant  to  these  instructions,  made  the 
required  preparations,  there  is  an  implied  agreement  on  the  part  of  the 
Government  to  reimburse  claimant  for  amount  so  expended  (citing  Enter- 
prise Stamping  Co.,  case  No.  165,  and  Illinois  Watch  Case  Co.,  oase 
No.  2636). 

2.  CLAIX  AND  DECISION.— Claim  under  the  act  of  March  2, 1919,  for  $23,471.18, 

based  upon  an  implied  agreement  in  relation  to  facilities  for  the  manu- 
facture of  military  pyrotechnics.  In  its  decision  of  April  27,  1920,  this 
Board  denied  relief.    Held,  on  rehearing,  claimant  is  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  case  again  comes  before  the  Bpard  of  Contract  Adjustment  for 
rehearing  and  is  a  claim  arising  under  the  act  of  March  2,  1919. 
Statement  of  claim,  Form  B,  has  been  filed. 

On  April  27,  1920,  a  decision  was  rendered  by  the  Board  of  Con- 
tract Adjustment  denying  relief.  Claimant  thereupon  filed  petition 
for  a  rehearing  on  the  grounds  that  certain  important  elements  enter- 
ing into  the  aUeged  implied  agreement  had  not  been  considered  in  the 
opinion  rendered  and  upon  reference  to  the  rehearing  committee  of 
the  Board  of  Contract  Adjustment  the  petition  was  granted. 

There  being  no  new  evidence  to  submit  the  case  has  been  recon- 
sidered upon  the  entire  record. 

In  the  opinion  rendered  relief  was  denied  on  the  grounds  that — 

"It  has  repeatedly  been  held  by  the  Board  of  Contract  Adjustment 
that  the  mere  statement  of  the  large  and  pressing  needs  of  the  Gov- 
ernment coupled  with  the  statement  that  they  were  sufficient  to  keep 
&  certain  plant  busy,  if  the  plant  is  equipped  to  do  the  work,  is  in- 
sufficient to  establisn  a  valid  claim  under  the  act  of  March  2,  1919." 

If  claimant's  claim  rested  upon  such  a  state  of  facts,  the  decision 
rendered  might  be  strictly  in  accordance  with  the  construction  of  the 
act  as  held  in  many  cases  by  this  Board. 

But  a  most  careful  and  critical  consideration  of  the  record,  of  all 
the  evidence  offered,  of  the  facts  and  circumstances  surrounding  the 
ease,  indicate  that  the  claim  rests  upon  an  entirely  different  state  of 
facts.   All  the  equities  are  with  the  claimant,  and  from  the  facts  and 
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circumstances  surrounding  the  case  the  law  will  imply  an  obligation 
to  reimburse. 
The  Board  finds  the  facts  to  be  as  follows : 

1.  On  the  entrance  of  the  United  States  into  the  War  with  Ger- 
many, Henry  J.  Pain  was  operating  a  pyrotechnic  plant,  and  Mr. 
Pain  himself  was  one  of  the  very  few,  if  not  the  only  manufacturer 
in  the  United  States,  possessed  of  a  technical  knowledge  of  pyrotech- 
nics and  of  facilities  for  their  manufacture.  The  facilities,  of  course^ 
were  wholly  inadequate  for  the  production  required  by  the  Govern- 
ment. Mr.  Pain  was  called  upon  by  the  Government  officials,  and  at 
once  placed  all  his  knowledge  and  every  facility  which  he  possessed 
at  the  service  of  the  Government,  and,  responding  to  the  constant 
pressure  for  increased  facilities,  erected  various  new  buildings  dur- 
ing 1917  and  the  winter  and  spring  of  1918. 

2.  In  the  latter  part  of  May  or  the  early  part  of  June,  1918,  the 
officers  of  the  Government  in  charge  of  the  pyrotechnic  program  re- 
ceived requisitions  from  France  which  demanded  such  a  gigantic  in- 
crease in  the  original  requirements  as  to  greatly  alarm  the  officers 
charged  with  the  furnishing  of  the  various  signal  lights  to  the  Army- 

The  official  report  of  Maj.  E.  J.  Knabe,  Plant  Section,  to  Lieut. 
Col,  E.  J.  W.  Kagsdale,  assistant  to  the  Chief  of  Onlmnce,  entitled 
"  Chronological  History  of  the  Pyrotechnic  Program  "*  is  very  illumi- 
nating as  to  the  conditions  existing  at  that  time.  From  this  report 
it  appears  that  the  requirements  were  increasing  by  leaps  and  bounds 
and  in  order  to  meet  the  then  known  requirements  pyrotechnics  would 
have  to  be  turned  out  at  the  rate  of  476,858  units  per  day,  and  the  in- 
dications were  that  these  figures  would  be  revised  upward;  no  in- 
crease possible  in  the  size  of  the  existing  plants  could  keep  pace  with 
the  future  increase  in  the  program. 

3.  An  examination  of  the  existing  facilities  developed  the  fact  that 
there  were  47  plants  at  that  time  in  the  United  States  amd  of  this  num- 
ber only  four  presented  any  hope  or  inducement  or  justification  for 
consideration  of  expansion  of  their  facilities  and  that  but  three  others 
might  possibly  have  had  consideration  for  Government  purposes  of 
any  nature  whatever.  The  balance  of  these  manufacturers  were 
either  very  small  concerns  or  were  handicapped  with  such  dense 
ignorance  or  poor  facilities  or  total  lack  of  manufacturing  sense 
that  it  would  have  been  suicidal  for  the  Government  to  have  even  con- 
sidered lending  them  any  support. 

*  4.  This  report  further  shows  that  after  increasing  the  facilities  of 
the  existing  plants  to  their  utmost  it  would  only  take  care  of  a  small 
part  of  the  absolutely  necessary  requirements  and  435  sites  for  the 
erection  of  plants  by  the  Government  had  been  examined  and  reported 
upon  and  preparations  were  being  made  to  at  once  start  the  erection 
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by  the  Government  of  two  large  plants  involving  an  expenditure  on 
the  part  of  the  Government  of  over  two  and  one-half  million  dollars. 
5.  Col.  Ragsdale  testified: 

"  It  became  early  evident  that  Pain  was  the  most  reliable  manu- 
facturer of  rockets.  We  based  our  specifications  on  his  procedure. 
I  was  solicitous  that  his  plant  be  expanded  to  the  point  where  we 
could  utilize  the  craftmanshlp  and  knowledge  of  his  employes  to  the 
maximum.  *  *  *  Captain  Wiley  and  my  direct  assistant,  Major 
Borden,  corroborated  the  statement  that  I  took  from  the  letter  of  the 
Production  Division  that  the  Pain  organization  was  neither  equipped 
by  business  organization  nor  funds  to  meet  anything  like  the  capacity 
which  I  was  expecting  of  them.  It  was  at  that  time  that  I  made  the 
statement  that  we  had  to  have  the  knowledge  reposed  in  the  few  men 
of  the  Pain  organization  concerning  the  manufacture  of  rockets, 
whether  we  commandeered  the  plant  and  put  our  own  business  or- 
ganization in  there  or  whether  we  cooperated  with  them  in  forming 
an  organization  which  would  do  this  work." 

6.  Such  being  the  condition  confronting  the  Government  in  June, 
1918,  increasing  in  its  demands  up  to  the  date  of  cessation  of  hostili- 
ties, the  officers  of  the  Government,  Maj.  Edward  J.  Wilmer,  Capt. 
Joseph  P.  Bell,  and  Lieut.  Col.  E.  J.  W.  Ragsdale,  all  of  the  Ordnance 
Department,  and  directly  charged  with  the  duty  of  providing  for 
this  immense  program,  urged  Henry  J.  Pain- to  increase  his  facilities 
and  promised  that  if  Pain  would  increase  the  facilities  that  contract 
would  be  given  him  commensurate  with  the  increased  facilities  pro- 
Tided. 

7.  The  entire  record  shows  Pain  had  Government  contracts  suf- 
ficient for  his  capacity ;  he  was  not  seeking  additional  contracts ;  on 
the  contrary,  his  financial  resources  were  limited  and  he  did  not  de- 
sire to  incur  the  risk  incident  to  installing  large  additional  facilities 
which  would  be  perfectly  useless  (should  hostilities  cease)  for  any 
commercial  business  which  he  might  obtain. 

8.  The  officers  of  the  Government  communicated  to  Pain  the 
urgency  and  the  necessity  of  the  program  before  them.  Some  of  them 
assured  him  that  the  Government  would  take  care  of  any  expense  to 
^hich  he  might  be  put  in  providing  the  facilities  required.  Others 
assured  him  that  contracts  would  be  given  which  would  enable  him 
to  absorb  the  cost  of  any  additional  facilities  provided. 

9.  It  is  true  no  direct  promise  was  made  that  the  Government 
^ould  pay  for  the  facilities  as  such,  but  at  the  time  of  making  the 
promises  and  urging  the  erection  of  the  facilities  the  officers  had  in 
mind  the  placing  of  contracts  which  would  enable  the  claimant  to 
amortize  any  facilities  whith  he  provided. 

10.  Acting  on  these  promises,  Mr.  Pain  leased  land  adjoining  his 
plant  and  in  June,  1918,  began  the  erection  of  additional  buildings, 
committed  himself  for  the  necessary  additional  machinery,  and 
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pushed  the  work  of  getting  the  buildings  and  machinery  in  position 
to  meet  the  demands  of  the  Goverxunent. 

11.  On  September  25,  1918,  Maj.  E.  G.  Wihner  in  writing  advised 
Henry  J.  Pain  that  he  had  been  directed  by  the  Chief  of  Ordnance  to 
submit  an  outline  of  a  contract  for  approximately  350,000  rockets. 
There  was  some  correspondence  and  several  interviews  in  regard  to 
the  details  of  the  proposed  contract,  but  Mr.  Pain  was  requested  to 
proceed  with  all  possible  dispatch,  and  Capt.  J.  P.  Bell,  who  suc- 
ceeded Maj.  Wilmer,  testified  in  connection  with  the  prosed  contract 
for  350,000  rockets : 

"  I  think  it  would  be  considered  that  we  had  reached  an  agreement 
to  the  extent  that  they  (Pain)  would  get  this  contract  at  the  price 
which  was  agreed  upon.  I  should  say  in  this  particular  instance  that 
we  were  about  as  far  committed  as  we  would  ordinarily  be  committed 
without  the  formal  document  having  been  put  in  the  hands  of  the 
contractor." 

12.  A  definite  program  had  been  determined  upon;  claimant  had 
been  urged  to  prepare  to  manufacture  so  much  of  it  as  he  could  install 
facilities  to  manufacture,  and  when,  by  September  25, 1918,  the  facili- 
ties were  far  enough  advanced  so  that  claimant's  increased  capacity 
was  known,  the  Government  determined  that  Pain  should  manufac- 
ture 350,000  rockets.  ^ 

DECISION. 

1.  The  entire  record  clearly  differentiates  the  instant  case  from 
that  class  of  cases  where  "  would-be  contractors,"  knowing  the  needs 
and  requirements  of  the  Government,  proceeded  to  install  facilities 
and  make  expenditures  in  the  hope  of  obtaining  contracts. 

2.  It  is  a  fact  that  the  inducements,  the  instructions,  the  promises 
which  began  in  June,  1918,  were  entirely  responsible  for  claimant's 
putting  himself  in  position  to  manufacture  the  350,000  rockets  which 
were  awarded  claimant  September  25, 1918. 

3.  It  is  clear  in  the  instant  case  that  an  inducement  was  offered  by 
the  Government,  almost  an  order,  that  facilities  be  provided;  a 
promise  was  made  to  utilize  the  facilities.  Upon  the  faith  of  such 
promise  the  facilities  were  provided. 

4.  The  fact  that  the  occurrence  of  a  subsequent  event,  namely,  the 
cessation  of  hostilities,  rendered  the  use  of  such  facilities  unnecessary, 
does  not  relieve  the  promisor  from  the  obligation  created. 

5.  Similar  facts  and  circumstances  arising  between  individuals  in 
ordinary  commercial  life  would  constitute  an  implied  agreement 
obligating  the  promisor  to  reimburse  the  promisee  for  expenditures 
made  upon  the  faith  of  such  promises. 
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6.  This  Board  has  held  in  many  cases,  particularly  in  case  No.  16S, 
Enterprise  Stamping  Co. : 

"Where  claimant  was  instructed  by  an  authorized  agent  of  the 
Government  to  proceed  at  once  to  acquire  the  necessary  lacilities  lor 
performing  a  Government  contract  and  was  told  that  it  would  be 
recommended  for  a  contract,  and  claimant,  pursuant  to  said  instruc- 
tions, did  make  preparations,  there  is  an  implied  agreement  on  the 
part  of  the  Government  to  reimburse  claimant  for  the  amount  so 
expended." 

Also  in  New  Orleans  Can  Co.,  case  29-B,  the  Board  held : 

"  Where  claimant  incurred  expense  in  procuring  additional  equip- 
ment at  the  request  of  a  duly  authorized  agent  of  the  Secretary  of 
War  on  behalf  of  the  Government,  upon  the  assurance  that  as  soon  as 
it  was  properly  equipped  it  would  receive  a  large  order  for  bread  cans, 
but  no  such  order  was  ever  received  by  it,  an  agreement  resulted  which 
is  within  the  provisions  of  the  act  approved  March  2, 1919." 

Also  in  the  Heekin  Can  Co.,  case  No.  70.  This  case  was  appealed 
to  the  Secretary  of  War  from  a  decision  of  this  Board  denying 
relief,  and  the  appeal  was  sustained.  This  case  closely  resembles  the 
instant  case.  The  quantity  was  stated  but  neither  price  nor  all  the 
details  agreed  upon. 

Also,  in  the  Loose- Wiles  Biscuit  Co.,  case  No.  522,  this  Board  held : 

"Where  dul}'  authorized  agents  of  the  Government  direct  the 
manufacturer  of  hard  bread  to  install  special  facilities  for  making 
and  soldering  tin  containers  for  hard  bread,  and  promises  the  manu- 
facturer that  the  Government  will  issue  purchase  orders  to  the 
manufacturer  for  bread  to  be  packed  in  such  containers,  and  the 
manufacturer  incurs  expense  in  preparing  to  comply  with  such  direc- 
tion, and  thereafter  oral  orders  for  a  minimum  quantity  of  300,000 
pounds  of  bread  to  be  packed  in  such  containers  is  given  the  manu- 
lacturer,  though  no  price  is  specified,  there  was  an  agreement  within 
the  meaning  of  the  act  of  March  2,  1919." 

Also  see  case  No.  2636,  Illinois  Watch  Case  Co. 
The  facts  of  the  instant  case  are  much  stronger  than  the  facts  in 
the  cases  above  cited. 

7.  The  evidence  shows  that  on  or  about  September  25,  1918,  Maj. 
tdward  J.  Wilmer,  after  ascertaining  the  extent  of  the  new  facili- 
ties which  had  been  installed  by  the  claimant  upon  the  faith  of  the 
promises  made,  determined  that  350,000  rockets  was  the  capacity  of 
the  new  facilities  so  installed,  and  on  September  25,  1918,  by  letter 
offered  the  claimant  an  order  for  350,000  rockets,  which  order  the 
claimant,  after  conference  with  Maj.  Wilmer  and  Capt.  Bell,  ac- 
cepted. 

8.  An  agreement,  therefore,  having  been  entered  into  for  the  manu- 
facture of  350,000  rockets,  and  facilities  having  been  provided  for 
the  manufacture  of  such  quantity  of  rockets,  and  production  under 
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the  agreement  having  been  suspended  owing  to  the  cessation  of 
hostilities,  the  Government  became  obligated  to  reimburse  claimant 
by  amortizing  the  buildings  and  machinery  provided  for  the  per- 
formance of  the  contract. 

9.  It  is  therefore  the  opinion  of  the  Board  that  an  implied  agree- 
ment arose  within  the  purview  of  the  act  of  March  2,  1919,  whereby 
the  Government  is  obligated  to  reimburse  the  claimant  for  unamor- 
tized expenditures  made  subsequent  to  June  1,  1918,  in  providing 
facilities,  buildings,  and  machinery  for  the  performance  of  a  con- 
tract for  350,000  rockets. 

10.  The  former  opinion,  rendered  on  April  27,  1920,  is  hereby 
reversed. 

11.  Certificate  "  C  "  will  issue. 

DISPOSITION. 

This  section  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  "  C  "  to  the 
Ordnance  Section  for  action  in  the  manner  provided  in  subdivision 
"C,"  section  5,  Supply  Circular  17,  Purchase,  Storage  and  Traffic 
Division. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  16,  1920. 
Case  No.  2835. 

In  re  CLAIX  OF  UNIOK  PACIFIC  KAILKOAD  CO. 

1.  XAINTENAKCE    OF   TEACXS    ON    GOVEENHEKT   BESEBVATIOK.— Where 

claimant  maintained  sidetracks  to  and  upon  a  Goyemment  resenration 
and  it  was  the  cnstom  of  railroads,  as  recognized  in  a  General  Order- 
issned  by  the  United  States  Railroad  Administration,  to  charge  for  re- 
pairs to  all  tracks  off  their  rights  of  way,  an  implied  agreement  arose 
within  the  meaning  of  the  act  of  March  2,  1919,  whereby  the  Government 
became  obligated  to  pay  for  such  maintenance. 

2.  CLAIM  AKD  DECISION.— This  claim  for  $12,786.81  arises  under  the  act  of 

March  2,  1919,  and  is  based  upon  an  implied  agreement  in  relation  to 
maintenance  of  tracks  upon  a  Government  reservation.  Held,  claimant 
is  entitled  to  be  reimbursed  that  part  of  its  expense  which  represents 
repairs  made  to  tracks  off  its  right  of  way  and  on  reservation. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Board  on  a  claim  for  $12,785.81  on  an  alleged  implied  agree- 
ment arising  under  the  act  of  March  2,  1919. 

1.  The  main  line  of  the  Union  Pacific  Railroad  Co.  ran  through  a 
Government  reservation  known  as  Camp  Funston  and  Pawnee  Flats, 
and  at  these  two  points  the  railroad  company  had  constructed  a 
large  number  of  tracks  both  on  and  oif  of  the  railroad  right  of  way 
and  upon  the  property  of  the  Government  at  the  request  and  by  the 
direction  of  Government  officials. 

2.  In  order  that  these  tracks  might  be  suitable  for  operation  it 
vas  necessary  that  labor  and  material  should  be  used  in  maintaining 
same  and  keeping  the  tracks  in  such  a  condition  as  would  render 
them  safe  for  use. 

3.  The  evidence  shows  that  in  some  instances  the  officials  of  the 
railroad  were  directed  by  Capt.  Fred  Herman,  constructing  quar- 
termaster in  charge,  to  make  such  repairs,  but  that  in  other  instances 
as  soon  as  it  became  obvious  that  the  repairs  were  necessary  the 
railroad  company   proceeded  to  make   same   without   any   specific 

mstructions. 

805 
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4.  The  bills  submitted  by  the  claimant  show  that  the  repairs  were 
made  during  the  period  from  January  1,  1918,  to  June  1,  1919. 

5.  The  statement  of  the  Federal  auditor  of  the  Union  Pacific 
Railroad  shows  that  $6,624.16  was  the  amount  expended  upon  repairs 
to  tracks  located  on  the  railroad  company's  rightof  way  and  $6,161.65 
to  be  the  amount  expended  in  repairs  to  tracks  off  of  the  right  of  way^ 

DECISION. 

1.  The  evidence  shows  that  the  entire  expense  was  incurred  from 
January  1,  1918,  to  June  1,  1919,  and  during  the  period  of  Federal 
control.  During  that  period  the  revenues  of  the  various  transporta- 
tion companies  derived  from  operating  income  were  received  by 
the  Government  and  became  a  part  of  a  revolving  fund  out  of  which 
operating  expenses  were  paid.  Such  operating  expenses  would  neces- 
sarily include  the  cost  of  labor  and  material  entering  into  the  main- 
tenance of  the  tracks  now  under  consideration,  and  such  operating- 
expenses  would  thus  be  paid  by  the  Government  and  not  by  the  rail- 
roads, and  during  the  period  of  Federal  control  the  Union  Pacific 
Railroad  Co.,  as  a  corporation,  could  have  paid  out  no  money  for 
the  maintenance  of  the  tracks  in  question,  and  any  payments  found 
to  be  due  therefor  should  be  inade  to  the  Director  General  of  the 
United  States  Railroad  Administration  for  the  Union  Pacific  Rail- 
road Co.  as  its  interest  may  appear. 

2.  The  claim  is  filed  in  the  name  of  the  Union  Pacific  Railroad  Co., 
but  the  Board  will  consider  the  instant  claim  as  a  claim  filed  by  the 
Director  General,  United  States  Railroad  Administration. 

3.  There  is  no  evidence  of  any  express  agreement  for  the  main- 
tenance of  the  tracks  in  question  either  on  or  off  the  railroad  rigrht 
of  way.  We  must  therefore  apply  the  usual  rule  and  the  custom  of 
railroads  relative  to  the  maintenance  of  industrial  tracks  for  cor- 
porations or  private  industries,  which  custom  has  been  followed  and 
promulgated  as  a  rule  by  the  Director  General  of  the  United  States 
Railroad  Administration  in  General  Order  No.  15,  dated  March  26, 
1918.    The  order  is  as  follows : 

"  The  following  requirements  must  be  observed  in  respect  of  the 
construction,  maintenance,  and  operation  of  new  industrjr  tracks, 
and  in  respect  of  the  operation  and  maintenance  of  existing  industry 
tracks : 

"  1.  As  to  new  industry  tracks : 

"(a)  The  industry  shall  pay  for,  own,  and  maintain  that  part  of 
the  track  beyond  the  right  of  way  of  the  railroad  company. 

"  (&)  The  railroad  company  shall  pay  for,  own,  and  maintain  that 
part  of  the  track  on  the  right  of  way  from  the  switch  point  to  the 
clearance  point. 

"  (c)  Generally  speaking,  an  industry  shall  pay  for  and  maintain 
(although  in  special  cases  the  railroad  company  may  do  so),  and 


DECISIONS  APPEAL.  SECTION  WAR  DEPABTMENT  CLAIMS  BOABD.   307 

the  railroad  company  shall  own  that  part  of  the  track  on  the  right 
-of  way  from  the  clearance  point  to  the  right  of  way  line. 

*'  2.  Wliere  existing  industry  tracks  are  not  covered  by  written  con- 
tracts, thev  shall  be  maintained  and  operated  in  accordance  with 
the  provisfons  stated  in  paragraph  1  hereof." 

4.  It  is  only  by  reason  of  the  analogy  which  may  be  drawn  between 
military  reservations  and  private  industries  that  the  above  rule  is 
important. 

5.  This  being  the  custom  and  the  rule  it  would  (in  the  absence  of 
any  express  agreement  to  the  contrary)  therefore  follow  that  no  im- 
plied agreement  could  arise  obligating  the  Secretary  of  War  to  pay 
for  the  maintenance  of  these  tracks  on  the  right  of  way  of  the 
railroad,  and  such  part  of  the  claim  as  is  predicated  upon  expendi- 
ture made  in  the  instant  case  in  maintaining  tracks  on  the  right 
of  way  must  be  denied. 

6.  As  to  the  maintenance  of  tracks  off  the  right  of  way  and  upon 
the  Government  reservation,  there  is  no  evidence  of  any  express 
apfreement.  Mr.  Anderson,  the  division  superintendent,  testified 
that  sometimes  they  called  on  the  company  to  maintain,  them  and 
sometimes  the  company  maintained  them  without  being  called  upon 
when  they  found  they  could  not  safely  operate  an  engine  over  them. 
But  the  tracks  were  maintained  and  repaired  by  the  Federal  Rail- 
road Administration  with  the  knowledge  and  consent  of  the  officers 
and  agents  of  the  Secretary  of  War  and  in  some  instances  at  the 
request  of  such  officers.  The  repairs  were  necessary  in  order  that 
the  Secretary  of  War  should  not  have  to  pay  out  large  sums  in  dray- 
age  and  handling,  which  would  have  become  imperative  had  the 
tracks  become  useless  for  the  delivery  to  such  a  large  camp  of  the 
construction  material  and  later  of  supplies  of  all  kinds. 

7.  The  doing  of  the  work  was  an  offer ;  the  permission  to  do  it  or 
acquiescence  in  its  being  done  is  the  acceptance.  The  offer  and  ac- 
ceptance are  inferred  or  implied  as  a  matter  of  fact  from  the  cir- 
cumstances. 

"Contracts  implied  from  the  conduct  of  the  parties  are  implied 
as  a  matter  of  fact  and  not  as  a  matter  of  law.  There  is  in  fact  an 
agreement  between  the  parties,  though  it  is  shown  by  their  acts  and 
not  by  express  words."     (Clark  on  Contracts,  3d  ed.,  20.) 

"An  implied  contract,  in  a  large  sense,  is  where  the  intention  of 
the  parties  is  not  express,  but  an  agreement  in  fact  creating  an  ob- 
ligation is  implied  or  presumed  from  their  acts,  as  in  the  case  where 
a  person  performs  service  for  another  who  accepts  the  same,  the 
service  not  being  performed  under  such  circumstances  as  to  show  that 
they  were  intended  to  be  gratuitous,  or  where  a  person  performs 
service  for  another  on  request."    (9  Cyc.  242.) 

8.  Whether  Capt.  Herman,  the  constructing  quartermaster,  thought 
the  services  rendered  should  be  gratuitous  does  not  preclude  the  ap- 
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plication  of  the  well-established  rule  of  implied  agreements  to  the 
instant  case.  He  was  not  in  a  position  to  know  the  relations  existing^ 
between  the  Federal  Administrator  of  the  Railroads  and  the  Sec- 
retary of  War.  In  fact  at  that  time  it  is  doubted  whether  even  the 
highest  executives  had  worked  out  the  relations  and  obligations  of 
the  Federal  Administration,  the  railroad  corporations,  and  the  regu- 
larly established  departments  of  the  Government. 

9.  It  is  therefore,  from  all  the  facts  and  circumstances  of  the  case, 
the  opinion  of  the  Board  that  an  implied  agreement  arose  obligating 
the  Secretary  of  War  to  reimburse  the  United  States  Railroad  Ad- 
ministration of  the  Union  Pacific  Railroad  for  expenditures  incurred 
in  the  instant  case  in  maintaining  and  repairing  the  tracks  upon  the 
Government  reservation  at  Camp  Funston  and  Pawnee  Flats,  Cer- 
tificate "  C  "  will  issue. 

DISPOSITION. 

The  Appeal  Section,  War  Department  Claims  Board,  will  make 
and  transmit  a  statement  of  the  nature,  terms,  and  conditions  of  the 
agreement  and  certificate  "C"  to  the  Transportation  Section  for 
action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  16,  1920. 
Case  No.  2836. 

In  re  CLAIM  OF  XTKION  PACIFIC  KAILBOAD. 

1.  INSTALLATION     OF     FACILITIES     FOE     GOVEHNICENT     TTSE— IKPUED 

AOBEEXENT. — ^Where  the  claimant,  at  the  request  of  the  QovernmeAt, 
constructed  tracks,  waterways,  cnlverts,  hridges,  and  crossings  npon  the 
Government  reseryation  at  Camp  Fnnston  and  off  the  claimant's  right  of 
way,  all  such  facilities  being  for  Oovemment  nse,  there  arose  under  the 
circumstances  within  the  purview  of  the  act  of  Karch  8,  1919,  an  implied 
agreement  under  which  the  Government  is  obligated  to  reimburse  claimant 
for  the  expenditures  thereby  incurred. 

2.  CLAHC  AKB  DECISION.— This  claim  for  $173,856.19  arises  under  the  act  of 

Karch  2,  1919,  and  is  based  upon  an  implied  agreement  in  relation  to 
construction  of  tracks.  Held,  claimant  is  entitled  to  be  reimbursed  that 
part  of  its  expenditures  which  was  incurred  in  the  construction  of  tracks 


off  its  Tight  of  way. 
Mr.  Averill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $173,856.19,  arising  under  the  act 
of  March  2,  1919,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States. 

A  hearing  has  been  had,  at  which  hearing  claimant  was  repre- 
sented  by  counsel. 

1.  In  May,  1917,  the  Government  decided  to  locate  a  cantonment 
upon  a  Government  reservation  some  7  miles  distant  from  Fort 
Riley,  Kans.,  which  cantonment  was  known  as  Camp  Funston* 
Through  this  reservation  the  Union  Pacific  Railroad  was  operating 
a  single-track  road  and  E.  E.  Calvin,  president  of  the  Union  Pacific 
Railroad  Co.,  was,  in  May,  1917,  notified  by  R.  H.  Aishton,  chair- 
man special  conmiittee  on  national  defense,  Washington,  D.  C,  that 
as  soon  as  plans  had  been  prepared  by  the  Government  it  would  be 
necessary  to  build  for  the  Government  and  upon  the  Government 
reservation  a  large  number  of  railroad  tracks. 

2.  Upon  receipt  of  this  information  the  President  of  the  claimant 
company  at  once  instructed  the  operating  officials  to  report  to  the 
commanding  officer  at  Camp  Funston  and  ascertain  what  tracks  and 
facilities  would  be  required  by  the  Government. 

soe 
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DECISION. 

1.  The  claim  is  based  upon  an  alleged  implied  agreement  resulting 
in  obligation  upon  the  Government  to  reimburse  the  claimant  for 
expenditures  made  in  constructing  tracks  at  Camp  Funston  and 
Pawnee  Flats. 

2.  The  claim  divides  itself  into  three  distinct  groups  which  will  be 
considered  separately  as  item  A,  item  B,  and  item  C. 

Item  A, 

Expenses  incurred  in  Gonstructing  tracks  on  right  of  way,  October 
10,  1917,  to  January  1    1918 $40,519.82 

Elxpenses  incurred  In  constructing  crossings  at  grade  on  riffht  of 
way,  January  1,  1918,  to  June  1.  1919 2,558.80 

Expenses  of  constructing  subways  under  tracks  on  the  right  of  way, 
August  and  September,  1917 9, 846. 85 

Total  expenditures  on  right  of  way 52, 925. 53 

3.  The  evidence  shows  that  there  was  no  express  agreement  con- 
cerning payment  for  any  of  the  above  items.  It  shows  that  north  of 
the  main  line  and  parallel  therewith  the  railroad  constructed  a  side- 
track upon  its  right  of  way  extending  practically  the  full  length  of 
the  cantonment  in  order  to  serve  the  main  Government  warehouses 
which  extended  up  to  the  edge  of  the  right  of  way.  Owing  to  the 
topography  and  the  elevation  of  the  warehouses  the  railroad  was 
forced  to  make  quite  a  heavy  fill  in  order  to  bring  the  car  doors  to 
the  same  level  as  the  unloading  platforms,  which  made  the  construc- 
tion more  expensive  than  would  have  been  the  cost  of  simply  putting 
in  a  dray  or  unloading  track,  such  as  it  is  the  custom  of  railroads  to 
provide  at  its  own  expense  at  the  points  where  there  is  carload  freight 
to  be  unloaded.  But  the  much  quicker  release  of  its  cars  by  reason 
of  the  warehouse  unloading  platforms  would,  in  a  measure,  if  not  en- 
tirely, compensate  the  railroad  for  this  additional  expense.  It  was 
the  duty  of  the  carrier  to  provide  tracks  of  sufficient  capacity  on  its 
own  right  of  way  for  the  unloading  of  carload  freight  and,  in  the 
absence  of  any  express  agreement  to  pay  for  such  construction,  no 
implied  agreement  can  arise  obligating  the  Government  to  reimburse 
the  company  for  performing  its  legal  duty. 

4.  In  regard  to  the  expense  incurred  in  constructing  crossings  at 
and  below  grade,  over  and  under  the  main  line  tracks  and  side  tracks 
upon  the  right  of  way  of  the  railroad  company.  The  camp  was  in 
fact,  though  not  in  law,  a  city  with  a  population  of  from  fifty  to 
seventy-five  thousand  people.  The  tracks  in  question  ran  through 
the  camp,  and  it  became  the  duty  of  the  carrier  to  provide  safe  and 
adequate  crossings  for  the  passage  from  one  side  of  the  camp  to  the 
other  of  the  traffic  incident  to  the  activities  of  said  camp.  Two  of 
the  crossings  so  provided  were  at  grade.    Two  were  in  the  center  of 
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the  camp  where  the  traffic  was  heavy  and  continuous.  The  Govern- 
ment graded  the  approaches  and  removed  the  dirt  from  under  the 
tracks  and  the  railroad  provided  the  supports  for  its  tracks,  thus 
making  these  two  crossings  below  grade  of  the  railroad,  and  permit- 
ting safe  passage  for  the  camp  traffic  and  continuous  and  uninter- 
rupted passage  of  the  trains  and  switching  service  of  the  railroad. 
There  was  no  express  agreement  as  to  payment  for  such  expense  as 
the  railroad  was  put  to,  but  it  was  the  duty  of  the  carrier  to  provide 
safe  and  adequate  crossings,  and  in  the  absence  of  any  express  agree- 
ment no  implied  contract  can  arise  obligating  the  Government  to 
reimburse  the  railroad  for  expenses  incurred  in  the  performance  of 
its  legal  duty. 

5.  And  for  a  further  reason  no  implied  agreement  can  arise  to  re- 
imburse the  carrier  for  expenditures  made  in  the  instant  case  upon 
the  railroad  right  of  way  because  the  offer  of  the  railroads  communi- 
cated to  the  Secretary  of  War  on  June  28, 1917,  by  Mr.  Fairfax  Har- 
rison, chairman  of  the  committee  of  railway  executives,  stated : 

"We  agree,  however,  that  within  reasonable  limits  the  railroads 
should  provide  rail  connections  to  the  limits  of  the  camp  sites.  We 
urge,  however,  that  the  Government  should  reimburse  the  railroad 
for  the  cost  of  railroad  construction  required  within  the  camp  sites." 

and  the  president  of  the  Union  Pacific  Railroad  on  June  15,  1917, 
expressly  approved  the  submission  to  the  Government  of  the  follow- 
ing plan  for  payment  of  trackage  at  Camp  Funston  and  Pawnee 
Flats  (Fort  Riley)  as  suggested  by  Chairman  Aishton  on  June  14, 

1917— 

''The  general  plan  adopted  for  payment  of  trackage  at  militarv 
camps  is  for  Government  to  pay  expense  of  trackage  outside  the  rail- 
road company's  right  of  way ;  railroad  companies  to  assume  expense 
of  railroad  property.  Unless  you  have  some  objections,  we  would 
like  to  suBmit  the  Ft.  Riley  proposition  on  that  basis  for  tiie  purpose 
of  uniformity." 

and  it  is  clear  that  it  was  with  this  method  of  settlement  in  view  that 
rhe  president  of  the  Union  Pacific  Railroad  Co.  instructed  his  subor- 
dinates to  proceed  with  the  work.  In  the  tentative  agreement  of 
February  27,  1919,  between  the  railroads  and  the  Secretary  of  War, 
which  received  the  approval  of  Gen.  Goethals  and  of  the  Director 
General,  it  was  provided : 

[^  The  carrier  to  pay  for  all  construction  and  maintenance  on  the 
original  right  of  wa\\  not  including  temporary  construction  tracks 
built  for  handling  Vvar  Department  construction  material.  When 
the  latter  were  converted  into  permanent  team  or  bulk  delivery  tracl^ 
they  were  to  be  paid  for  by  the  carrier." 

The  tracks  in  question  were  never  for  temporary  handling  of  con- 
struction material.    They  were  always  bulk  delivery  tracks  for  the 
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main  Government  warehouses.  So,  if  the  president  of  the  Union 
Pacific  was  willing  in  1917  to  assume  the  cost  of  the  construction  on 
the  right  of  way,  and  it  was  with  that  express  intention  on  his  part 
that  the  work  was  done,  then  the  railroad  would  be  precluded  from 
recovery  of  reimbursement  under  the  act  of  March  2, 1919,  upon  some 
new  theory  as  to  the  terms  of  the  implied  agreement. 

6.  It  is  therefore  the  opinion  of  the  Board  that  no  implied  agree- 
ment within  the  purview  of  the  act  of  March  2,  1919,  arose  whereby 
the  Government  became  obligated  to  reimburse  claimant,  either  for 
expenditures  made  in  providing  tracks  and  facilities  upon  its  o\vn 
right  of  way  or  for  expenditures  made  in  providing  safe  and  adequate 
crossings  over  or  under  its  tracks  upon  its  right  of  way,  and  relief 
must  therefore  be  denied  for  the  expenditures  set  out  in  item  A  above 
enumerated,  amounting  to  $52,925.58. 

Item  B. 

Expenses  for  constructing  tracks  and  facilities  off  the  right  of  way 
from  June  1,  1917,  to  October  10,  1917 $100,895.60 

Expenses  incurred  in  constructing  tracks  and  facilities  off  the  right 
of  way  from  October  10,  1917,  to  January  1,  1918 13. 983. 58 

Cost  of  furnishing  wrecking-car  derrick  at  direct  request  of  the 
Government  to  unload  Government  material  December,  1917 108. 47 

Total  expense  incurred  in  construction  and  facilities  fur- 
nished wholly  on  Government  reservation 114, 987. 65 

7.  The  evidence  shows  that  the  railroad  in  the  performance  of  its 
duty  as  a  common  carrier  constructed  upon  its  right-of-way  side- 
tracks, passing  tracks,  storage  tracks,  and  a  long  special  track  ex- 
tending the  length  of  the  cantonment  to  serve  the  Government  ware- 
houses abutting  its  right  of  way.  Also  constructed  freight  and  pas- 
senger depots  upon  its  right  of  way.  In  other  words,  at  its  own  ex- 
pense the  railroad  provided  such  facilities  as  were  necessary  for  the 
handling  of  the  freight  and  passenger  business  of  such  a  large  camp 
and  in  so  doing  expended  the  sum  of  approximately  $800,000,  no  part 
of  which  is  included  in  the  item  under  consideration. 

8.  ThQ  evidence  further  shows  that  in  addition  to  the  above-men- 
tioned facilities  the  railroad  was  requested  and  directed  to  construct 
upon  the  Government  reservation  a  belt  line  extending  around  the 
entire  portion  of  the  camp  south  of  the  main  line  of  the  railroad  com- 
pany with  numerous  spur  tracks  and  connecting  tracks,  together  with 
the  necessary  -waterways,  bridges,  culverts,  and  crossings.  These 
tracks  did  not  add  to  the  revenue  of  the  railroad ;  they  were  simply 
for  the  convenience  and  benefit  of  the  Government,  and  enabled  the 
Government  to  more  expeditiously  and  economically  handle  the  vast 
quantity  of  building  material  and  supplies  for  its  camp.  These  tracks 
were  of  little  or  no  conunercial  value  to  the  railroad.  The  evidence 
shows  that  the  buildiiur  of  such  tracks  was  never  intended  to  be  a 
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gratuitous  service.  The  negotiations  between  the  president  of 
claimant  company  and  Mr.  S.  H.  Aishton,  chairman,  special  commit- 
tee. National  Defense ;  the  telegram  from  Gren.  Barry,  commanding 
the  Central  Department ;  the  communications  pas£ng  between  Mr. 
Fairfax  Harrison,  chairman  of  the  executive  committee  and  the  Sec- 
retary of  War,  all  of  which  were  communicated  to  the  president  of 
the  claimant  company,  negatives  any  presumption  that  the  services 
rendered  were  intended  to  be  gratuitous.  Capt.,  afterwards  Maj., 
Herman,  the  constructing  quartermaster,  states  that  he  advised  the 
officials  of  the  Union  Pacific  that  he  had  neither  authority  nor  funds 
with  which  to  build  railroads ;  that  the  railroad  constructon  indicated 
on  the  cantonment  plans  was  of  great  commercial  interest  to  the 
Union  Pacific ;  that  if  such  company  was  prepared  to  go  ahead  with 
such  construction,  he  knew  of  no  objection,  and  that  if  they  saw  fit  to 
put  in  such  trackage  it  must  be  done  as  a  commercial  enterprise  on 
their  part.  But  he  is  unable  to  give  the  names  of  the  officials  whom  he 
80  advised.  Mr.  E.  E.  Calvin,  president  of  the  Union  Pacific  Kail- 
road,  who  in  person  visited  the  site  of  the  camp  in  company  with  Maj. 
Herman  before  the  work  started,  states  under  oath  that  no  such  state- 
ment was  made  to  him.  Mr.  J.  V.  Anderson,  the  division  superintend- 
ent, specially  detailed  to  have  charge  of  the  work  at  Camp  Funston, 
and  who  was  there  during  the  entire  construction  period,  also  states 
under  oath  that  no  such  statement  was  made  to  him.  Mr.  Frank 
Schermerhom,  the  engineering  officer  in  charge  of  the  laying  of  the 
tracks,  states  that  no  such  statement  was  made  to  him. 

9.  The  claimant,  however,  does  not  contend  that  Maj.  Herman  had 
authority  to  contract  for  a  proposition  of  such  magnitude.  They  do 
not  rely  upon  any  statement  made  by  him.  Their  claim  for  reim- 
boisement  for  expenditures  made  upon  tracks  and  accessories  located 
upon  the  Government  reservation  is  based  upon  an  implied  agreement 
arising  out  of  all  the  facts  and  circumstances  of  the  case,  namely : 

Notice  in  May,  1917,  from  Mr.  E.  H.  Aishton,  chairman  special  com- 
mittee, National  Defense,  to  its  president,  that  as  soon  as  plans  were 
prepared  it  would  be  necessary  to  build  lor  the  Government  a  large 
number  of  tracks  at  Camp  Funston. 

Upon  receipt  of  this  information,  the  president,  claimant  company, 
iustnicted  operating  officials  to  report  to  the  commanding  officer, 
Camp  Funston  to  ascertain  what  tracks  and  facilities  would  be  re- 
quired. 

This  information  having  been  obtained  and  plans  showing  con- 
struction having  been  furnished  by  the  Government,  on  May  10, 1917, 
the  president  Union  Pacific  forwarded  to  Chairman  Aishton  blue 
prints  showing  the  facilities  desired  by  the  Government  and  re- 
quested instructions  as  to  how  the  expenditures  for  the  proposed 
tracks  should  be  disposed  of. 

On  June  6, 1917,  Mr.  Aishton  forwarded  to  the  president  a  copy  of 
the  telegram  from  General  Barry,  commanding  the  Central  Depart- 
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ment,  addressed  to  The  Adjutant  General,  Washington,  reading  as 
follows : 

"  It  is  my  understanding  that  the  Government's  policy  is  to  pay  for 
and  control  all  trackage  on  military  reservations,  and  tnis  seems  to  be 
the  case  at  Ft.  Sheridan,  Ft.  Snelling,  and  particularly  so  at  Ft. 
Benjamin  Harrison,  the  railway  company  meeting  all  expense  for 
additional  trackage  off  the  reservations  and  this  in  substance  has  been 
the  recommendation  of  these  headquarters  in  all  requests  for  addi- 
tional trackage  forwarded  to  the  War  Department  for  camp  sites  in 
this  department.  In  conference  with  Mr.  Aishton,  who  is  chairman 
transportation  committee,  Counsel  of  Defense,  and  who  represents 
the  railroads  throughout  this  department,  he  concurs  in  this  view 
as  to  the  general  poncy  in  respect  of  all  additional  trackage.  Copies 
of  your  telegram  and  this  reply  have  been  furnished  Mr.  Aishton, 
who  will  furnish  copies  to  the  controlling  officials  of  all  railways  con- 
cerned in  the  Central  Department." 

On  June  14,  1917,  Chairman  Aishton  wrote  to  Major  General 
Barry  with  reference  to  the  Camp  Funston  construction  and  used  the 
following  language : 

^^  You  will  note  that  most  of  these  recommended  improvements  are 
on  the  property  of  the  Government,  and,  of  course,  we  believe  that 
they  should  assume  the  cost  of  construction  of  such  work,  as  is  done 
on  Government  grounds,  the  railroad  to  stand  the  expense  for  im- 
provements made  in  this  connection  on  their  property." 

Also,  on  June  14,  1917,  Chairman  Aishton  wired  president  Union 
Pacific  as  follows : 

"  General  plan  adopted  for  payment  of  trackage  at  military  camps 
is  for  Government  to  pay  expense  of  trackage  outside  the  railroad 
company's  right  of  way,  railroad  company  to  assume  expense  on  rail- 
road propertv.  Unless  you  have  some  oDJections,  we  would  like  to 
submit  the  h\  Riley  proposition  on  that  basis  for  purpose  of  uni- 
formity." 

On  June  16, 1917,  the  method  above  suggested  was  approved  by  the 
president,  Union  Pacific,  and  Chairman  Aishton  was  aavised. 

On  June  20. 1917,  at  a  meeting  of  the  special  committee  on  National 
Defense,  the  loUowing  resolution  was  adopted : 

"  Resolved^  That  in  order  not  to  delay  the  construction  of  canton- 
ment camps,  the  railways  commence  work  at  once  of  constructing 
tracks  to  the  cantonment  camps  now  under  consideration  not  exceed- 
ing eight  miles,  and  that  the  question  of  who  shall  pay  for  the  tracks 
in  the  cantonment  camps  be  referred  to  the  Railway  War  Board  of 
presidents,  it  being  the  consensus  of  opinion  of  this  meeting  that  the 
tracks  within  the  cantonment  camps  be  paid  for  by  the  Government." 

On  June  25,  1917,  the  president  of  the  Union  Pacific  visited  the 
site  of  proposed  camp,  confered  with  Captain  Herman,  constructing 
quartermaster,  and  immediately  thereafter  the  operating  and  en- 
gmeering  officials  of  the  railroad  reported  to  the  constructing  quarter- 
master with  orders  from  the  president  of  the  Union  Pacific  to  carry 
out  any  instructions  which  Captain  Herman  might  give  in  connection 
with  constructing  tracks  and  appurtenances  thereof. 

One  June  28, 1917,  Mr.  Fairfax  Harrison,  chairman,  executive  com- 
mittee, wrote  the  Secretary  of  War  in  connection  with  the  question 
of  compensation  and  received  reply  dated  June  30,  1917  (see  para- 
graph 4  of  findings  of  fact  for  these  letters). 
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Immediately  after  June  28,  1917,  the  operating  and  engineering 
officials  of  the  Union  Pacific,  having  received  plans  and  instructions 
from  Captain  Herman  as  to  the  tracks  desired,  at  once  proceeded 
with  the  work,  constructed  the  tracks  which  are  the  subject  of  the 
claim  and  completed  same  to  the  satisfaction  of  the  constructing  quar- 
tennaster,  and  the  United  States  received  the  full  benefit  of  the  rail- 
road company's  service  and  material. 

10.  No  definite  express  agreement  is  alleged,  but  the  act  of  March 
2, 1919,  provides  that  the  Secretary  of  War  may  adjust,  pay,  or  dis- 
charge  agreements  either  express  or  impUed. 

^  In  the  case  of  contracts  implied  in  fact,  a  contract  actually  exists 
which  is  proven  not  by  introducing  evidence  as  to  its  express  terms, 
since  none  have  been  expressly  agreed  upon,  but  the  agreement  is 
arnved  at  by  a  consideration  of  their  acts  and  conduct  and  will  be 
implied  as  of  fact."     (KUiott  on  Contracts,  VoL  11^  sec.  1858.) 

^Contracts  implied  from  the  conduct  of  the  parties  are  implied  as 
a  matter  of  fact  and  not  as  a  matter  of  law.  There  is  in  fact  an 
agreement  between  the  parties,  though  it  is  shown  by  their  acts  and 
not  by  express  words."    (Clark  on  Contracts,  3d  ed.,  20.) 

^^An  implied  contract,  in  a  large  sense,  is  where  the  intention  of 
the  parties  is  not  express,  but  an  agreement  in  fact  creating  an  ob* 
ligation  is  implied  or  presumed  from  their  acts,  as  in  the  case  where 
a  person  performs  service  for  another  who  accepts  same,  the  service 
not  being  performed  under  such  circumstances  as  to  show  that  they 
were  intended  to  be  gratuitous,  or  where  a  person  performs  service 
for  another  on  reouest."     (9  Cyc,  242. ) 

11.  The  doing  of  the  wor^  was  an  oflfer,  the  permission  to  do  it  or 
the  acquiescence  in  its  being  done  is  the  acceptance.  The  oflfer  and 
acceptance  are  inferred  or  implied  as  a  matter  of  fact  from  the  cir- 
cumstances. 

12.  The  item  under  consideration  is  for  the  temporary  construc- 
tion of  trackage  within  the  Government  reservation  and,  while  the 
material  hauled  during  the  construction  period  benefited  the  carriers, 
the  trackage  employed  therefor  by  the  Government  did  not  benefit 
the  carriers,  nor  in  any  way  directly  enhance  the  volume  of  busi- 
ness of  the  railroad.  The  presumption  in  this  class  of  claims  is  so 
strongly  in  favor  of  the  right  of  the  carriers  to  reimbursement  as  to 
be  almost  conclusive,  and  to  require  either  an  express  agreement  obli- 
gating the  carriers  to  bear  the  cost  of  construction  or  the  most  con- 
vincing circumstances  indicating  that  they  assume  that  burden. 
This  is  the  rule  which  has  been  applied  by  the  Claims  Board,  Trans- 
portation Service,  and  is  known  under  their  method  of  procedure  as 
Bale  No.  IV. 

13.  Notice  of  this  contention  on  the  part  of  the  railroads  was 
brought  home  to  the  Government  before  the  railroad  undertook  the 
work  in  the  letter  of  June  28,  1917,  from  Mr.  Fairfax  Harrison  to 
the  Secretary  of  War  in  .which  Mr.  Harrison  used  the  following 
language: 
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"We  urge,  however,  that  the  Government  should  reimburse  the 
railroads  for  the  cost  of  all  railroad  construction  required  within  the 
camp  sites,  including  temporary  tracks  for  contractors,  if  any." 

and,  while  this  principle  was  never  expressly  assented  to  by  the  Sec- 
retary of  War,  yet  the  railroads  were  permitted  and  even  directed  to 
proceed  with  such  construction  after  notice  had  been  received. 

14.  It  is  very  clear  that  in  the  year  1917  when  this  work  was  done 
that  the  exact  basis  upon  which  reimbursement  should  be  made  had 
not  been  determined.  At  that  time  not  even  the  highest  executives 
of  either  the  Government  or  the  railroads  had  worked  out  the  rela- 
tions between  the  Government  and  the  railroads  and  the  obligations 
which  would  result  from  such  relations,  and  it  is  clear  that  in  the  in- 
stant case  the  Union  Pacific  Railroad  in  good  faith  constructed  the 
tracks  as  requested  and  directed  by  the  Government,  relying  upon 
implied  promises  of  the  Government  that  it  would  be  reimbursed  for 
expenditures  made  upon  the  faith  of  such  implied  agreement. 

15.  The  Board  is  of  the  opinion  that  the  tracks,  water  ways,  cul- 
verts, bridges,  and  crossings  constructed  by  the  railroad  upon  the 
Government  reservation  and  off  of  the  right  of  way  of  the  railroad 
company  prior  to  January  1,  1918,  were  special  facilities  which  the 
railroad  was  under  no  legal  duty  to  provide  and  which  at  no  time 
were  intended  to  be  gratuitous,  but  which  were  provided  solely  at  the 
request  and  instruction  of  the  Government  for  the  benefit  of  the  Gov- 
ernment, the  same  not  being  necessary  for  the  convenience  and  use  of 
the  railroad  company  in  the  performance  of  its  duty  as  a  common 
carrier. 

16.  The  furnishing  of  a  wrecking  car  derrick  was  at  the  direct  re- 
quest of  the  Constructing  Quartermaster  in  charge.  Government 
material  had  been  loaded  in  a  deep  coal  car  and  the  material  was  of 
such  weight  that  it  could  not  be  unloaded  with  the  means  at  hand. 
A  wrecking-car  derrick  was  the  most  economical  method  of  unload- 
ing and  for  this  purpose  the  request  was  made  and  the  derrick  fur- 
nished. It  was  the  duty  of  the  Government  to  unload  its  material 
and  no  duty  devolved  upon  the  carrier  to  furnish  skilled  labor  and 
expensive  mechanical  devices  for  so  doing. 

17.  The  Board  is  therefore  of  the  opinion  from  all  the  facts  and 
circumstances  of  the  case  that  an  implied  agreement  arose  within  the 
purview  of  the  act  of  March  2, 1919,  whereby  the  Government  is  obli- 
gated to  reimburse  the  Union  Pacific  Railroad  for  expenses  actually 
incurred  in  the  instant  case  in  constructing  tracks  and  necessary  ap- 
purtenances off  of  the  railroad  right  of  way  and  upon  the  property 
of  the  Government  prior  to  January  1, 1918,  and  for  the  expenses  in- 
curred in  furnishing  the  wrecking-car  derrick. 
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Item  C. 

Expenses  incurred  in  constructing  tracks  and  facilities  off  the  right 
of  way  from  January  1, 1918,  to  June  1, 1919 $5, 943. 01 

18.  On  January  1,  1918,  by  proclamation  of  the  President  of  the 
United  States,  the  transportation  lines  of  the  country  were  taken 
over  and  put  under  Federal  control,  and  during  the  period  of  Fed- 
eral control,  namely,  from  January  1,  1918,  to  March  1,  1920,  the 
revenues  of  the  various  transportation  companies  derived  from  oper- 
ating income  were  received  by  the  Government  and  became  a  part 
of  a  revolving  fund  out  of  which  operating  expenses  were  paid. 
Such  operating  expenses  would  necessarily  include  the  cost  of  labor 
and  material  entering  into  the  construction  of  the  tracks  now  under 
consideration,  whether  of  a  temporary  or  permanent  character.  Such 
operating  expenses  would  thus  be  paid  by  the  Government  and  not 
by  the  railroads,  and  during  the  period  of  Federal  control  the  Union 
Pacific  Bailroad  Co.,  the  claimant  in  the  instant  case,  could  have 
paid  out  no  money  for  the  construction  of  the  side  tracks,  and  any 
payments  therefor  should  be  to  the  Director  General  of  the  United 
States  Bailroad  Administration. 

19.  This  Board  will,  therefore,  consider  the  above  item  as  a  claim 
filed  by  the  Director  General,  United  States  Bailroad  Administra- 
tion, for  the  Union  Pacific  Bailroad  Co.  as  its  interest  may  appear. 

20.  The  facts  in  connection  with  the  expenditure  of  the  $5,943.01 
are  identical  with  those  discussed  under  item  B  and  are  simply  a 
continuation  during  the  period  of  Federal  control  of  operations 
which  had  been  commenced  prior  to  that  time  and  the  reasoning  as 
applied  to  item  B  is  equally  applicable  to  item  C. 

21.  It  is  therefore,  the  opinion  of  the  Board  that  an  implied  agree- 
ment arose  obligating  the  Secretary  of  War  to  reimburse  the  United 
States  Bailroad  Administration  of  the  Union  Pacific  Bailroad  for 
expenditures  incurred  in  the  instant  case  in  constructing  tracks  and 
necessary  appurtenances  thereof  off  of  the  railroad  right  of  way 
and  upon  the  property  of  the  Government  subsequent  to  January  1, 
1918,  as  set  out  in  item  C. 

22.  Certificate  "  C  "  will  issue. 

DisposrrioN. 

The  Appeal  Section,  War  Department  Claims  Board,  will  make 
and  transmit  a  statement  of  the  nature,  terms,  and  conditions  of 
the  agreement  and  certificate  "  C  "  to  the  Transportation  Section  for 
action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  16, 1920. 
Case  No.  2746. 

In  re  CXAIM  OP  SIMMONS,  HA&T£NSTEIN  A  WHITTON  (INC.). 

1.  PBIVITT  OF  COHTRACT. — Where  there  was  no  privity  of  contract  there 
can  be  no  relief  under  the  act  of  March  8,  1919.  A  Bubeontraetor  must 
present  a  claim  for  compenBation  to  its  prime  contractor. 

8.  CLAIM  AKD  DECISION.--Claim  under  the  act  of  March  2,  1919,  for  |1,681.73, 
based  upon  a  subcontract  for  the  construction  of  a  certain  road  at  Camp 
Jackson.    Held,  claimant  is  not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was,  in  the  first  instance,  presented  to  the  supervis- 
ing and  constructing  quartermaster  at  Camp  Jackson,  Columbia, 
S.  C,  during  the  month  of  May,  1919,  and  was  subsequently  presented 
to  the  Board  of  Contract  Adjustment  on  May  27,  1920,  on  petition^ 
Form  B.  The  claim  is  for  a  fee  of  $1,621.73,  alleged  to  be  due  the 
claimant  for  emergency  construction  work  on  certain  roadways  at 
Camp  Jackson,  and  arises  under  the  following  circumstances : 

2.  On  or  about  the  20th  day  of  February,  1918,  the  United  States 
entered  into  an  informally  executed  contract  with  Harry  F.  Hann, 
of  Winston-Salem,  N.  C,  for  the  construction  of  certain  barracks  and 
other  buildings  at  Camp  Jackson.  Thereafter  the  prime  contractor 
entered  into  a  contract  with  the  claimant,  by  the  terms  of  which  the 
claimant,  as  a  subcontractor,  was  to  perform  certain  work  in  and 
about  Camp  Jackson.  Under  the  terms  of  this  contract  claimant  was 
to  receive  as  remuneration  for  all  services  rendered  and  performed 
6J  per  cent  of  the  total  amount  expended  in  the  performance  of  such 
work.  This  was  not  a  cost-plus  arrangement,  but  the  compensation 
and  remuneration  received  by  the  subcontractor  was  treated  as  a  fee, 

8.  While  the  general  construction  work  of  Camp  Jackson  was  in 
progress,  it  was  found  necessary  by  the  constructing  quartermaster 
and  the  prime  contractor  to  build  a  roadway  through  certain  marshy 
portions  of  the  camp  in  order  that  the  prime  contractor  could  haid 
materials  to  the  proposed  sitie  of  the  camp  hospital  With  relation 
to  the  construction  of  this  road,  a  conference  was  had  between  Harry 
820 
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F.  Hairn,  prime  contractor ;  Mr.  F.  M.  Simmons,  of  the  claimant  com- 
pany; Maj.  Supplee,  supervising  constructing  quartermaster  at 
Camp  Jackson ;  and  his  assistant,  Capt.  Joseph  C.  Brown.  The  con« 
struction  of  this  road  was  given  to  the  claimant  as  a  subcontractor. 
Accordingly,  on  or  about  the  6th  day  of  November,  1918,  the  claimant 
receiyed  oral  instructions  from  Capt  Joseph  C.  Brown,  assistant  con- 
structing quartermaster.  Camp  Jackson,  to  construct  the  roadway  in 
question.  Claimant  proceeded  with  the  additional  work  and  carried 
the  same  to  completion.  This  entailed  an  expenditure  for  labor  and 
materials  of  $25,718.86,  which  was  paid  by  the  United  States.  The 
claimant  never  received  an  addendum  to  his  contract  with  the  prime 
contractor  for  the  additional  work,  although,  according  to  the  testi- 
mony of  Mr.  Hann,  the  prime  contractor,  it  was  promised  him.  The 
additional  work  was  handled  through  the  office  of  the  prime  contrac- 
tor, all  purchase  orders  and  bills  arising  from  this  work  being  first 
approved  by  the  prime  contractor. 

4.  After  the  completion  of  the  additional  roadway  work,  claimant 
proceeded  with  the  work  specified  in  its  contract  with  the  prime  con- 
tractor. When  this  work  was  completed,  it  developed  that  the  funds 
appropriated  by  the  United  States  for  the  construction  of  Camp 
Jackson  had  been  exhausted,  and  there  was  no  money  available  from 
which  the  constructing  quartermaster  could  pay  claimant  the  fee  due 
from  the  work  on  the  additional  roadway.  The  claimant  presented 
its  bill  for  this  fee  to  Capt.  Joseph  C.  Brown,  who  was  then  construct- 
ing quartermaster  at  Camp  Jackson,  and  Capt.  Brown  forwarded  the 
same  to  the  office  of  Maj.  Kimball,  of  the  Constructing  Quarter- 
master's Office,  Washington,  D.  C.  No  payment  was  received  by 
claimant,  and  thereafter,  during  the  month  of  May,  1920,  claimant 
took  the  matter  up  personally  with  Maj.  Case,  of  the  Constructing 
Quartermaster's  Office,  Washington,  D.  C,  who  advised  claimant 
that  no  funds  were  available  for  this  purpose,  and  that  its  claim 
should  be  filed  with  the  Board  of  Contract  Adjustment. 

5.  At  the  time  of  his  final  settlement  with  the  United  States  on 
his  contract,  Harry  F.  Hann  received  a  fee  of  4  per  cent  from  the 
United  States  Government  on  the  $25,718.86  expended  in  the  con- 
struction of  this  roadway.  The  claimant  in  the  instant  case  has  never 
formally  presented  to  the  prime  contractor  a  statement  of  the  amount 
of  its  fee  for  this  road  work. 

DECISION. 

It  appearing  from  the  evidence  in  this  case  that  the  work  performed 
was  performed  by  claimant  as  a  subcontractor  under  Harry  F.  Hann, 
the  prime  contractor,  and  that  the  claim  was  not  presented  by  the 
subcontractor  through  the  prime  contractor  in  the  original  instance, 
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we  are  of  the  opinion  that  there  was  no  privity  of  contract  between  the 
claimant  and  the  Government.  Therefore,  ^e  relief  prayed  for  will 
be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  be  issued. 

Lieut,  Col,  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board, 


August  16, 1920. 
Case  No.  2841. 

In  re  CLAIM  07  PENH8TLVAKIA  BAIL&OAD,  EASTEAH  UKES. 

L  DEUVEBlT. — Delivery  of  a  car  on  an  Interchange  track  which  was  equally 
under  the  control  of  claimant  and  the  Government  does  not  constitute 
delivery  to  the  Government. 

2.  CLAIM  AKD  DECISION. — Appeal  from  the  decision  of  the  (Claims  Board,  Trans- 
portation Service,  on  a  claim  under  the  act  of  March  8,  1919,  based  upon 
a  contract  for  the  sale  of  railroad  ties  by  claimant  to  the  Government, 
Held,  having  failed  to  prove  delivery  of  the  ties  claimant  is  not  entitled 
to  relief.    Decision  of  Claims  Board  affirmed. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS   or  FACT. 

* 

1.  This  claim  comes  before  this  Board  on  appeal  from  the  Claims 
Board,  Transportation  Service,  before  which  board  said  claim  was 
filed  on  June  27, 1919,  under  Purchase,  Storage  and  Traflic  Division 
Circular  No.  17,  1919,  for  $18,157.72.  On  the  12th  day  of  August, 
1919,  J.  S.  Donaldson,  assistant  Federal  auditor  of  the  Pennsylvania 
Railroad,  eastern  lines,  directed  a  letter  to  the  Transportation  Claims 
Board  acknowledging  the  payment  of  $17,904.12,  reducing  the  claim 
presented  to  $253.60,  the  amount  for  which  the  claimant  now  asks 
payment. 

2.  On  or  about  November  23,  1917,  Gen.  I.  W.  Littell,  in  charge 
of  cantonment  construction,  ordered  from  the  Pennsylvania  Railroad, 
for  immediate  shipment  to  McArthur  Bros.,  Port  Newark,  N.  J., 
6,600  white  oak  ties  and  23^00  chestnut  ties  at  the  price  therein  set 
forth.  Thereafter  the  railroad  company  proceeded  to  ship  the  ties 
in  question  and  receipt  of  all  of  the  said  ties  has  been  acknowledged 
and  paid  for  by  the  Government,  except  certain  ties  contained  in 
Pennsylvania  gondola  car  No.  362,224,  which  is  alleged  to  have  con- 
tained the  following  white  oak  ties : 

73  No.  1,  at  $1.35 $08. 55 

73  No.  2,  at  $1.25 91. 25 

58  No.  3,  at  $1.10— » 63. 80 

$253.60 

3.  The  United  States  Government  was  engaged  in  cantonment  con- 
struction at  Port  Newark,  N.  J.,  on  a  portion  of  the  property  the  city 
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of  Newark  had  been  developing  for  the  purpose  of  establishing  export 
and  import  trade,  and  over  which  certain  railroad  tracks  had  been 
built  by  the  said  city  prior  to  the  time  the  Government  took  possession 
of  this  property.  Two  of  these  tracks  had  been  used  by  the  city 
of  Newark  as  interchange  tracks,  an  interchange  track  being  one 
designated  by  a  railroad  company  as  one  on  which  cars  of  freight 
are  placed  for  certain  shippers,  or  consignees  of  freight,  for  the  pur- 
pose of  unloading,  or  removal  of  cars  to  plants  of  consignees. 

4.  The  Oovemment  contractor  continued  to  use  one  of  these  tracks^ 
which  is  designated  as  track  A,  as  its  interchange  track,  and  the  other 
known  as  track  B  was  used  by  the  Submarine  Boat  Corporation  as  its 
interchange  track.  The  heavy  traffic  over  these  tracks  necessitated 
some  repairs.  The  Government  contractor  was  supposed  to  see  to 
the  repair  of  track  A  and  the  Submarine  Boat  Corporation  to  track  B» 

5.  The  practice  of  the  railroad  company  was  to  place  all  freight 
intended  for  the  Government  project  at  Port  Newark  on  interchange 
track  A,  from  which  point  the  contractor  would  take  the  cars  into 
the  Government  reservation  by  an  engine  they  had  theretofore  leased 
from  the  Pennsylvania  Railroad.  On  the  13th  day  of  January,  1918, 
the  railroad  company  claim  they  placed  on  the  aforesaid  transfer  track 
Pennsylvania  car  No.  362224,  loaded  with  ties,  consigned  to  McArthur 
Bros.,  Port  Newark,  Newark,  N.  J.,  and  offered  in  evidence  its  certifi- 
cate showing  the  daily  check  of  cars  onto  the  said  transfer  track  A,. 
among  which  were  included  five  carloads  of  ties,  Pennsylvania  car 
No.  362224  being  one  of  the  cars  in  question  (claimant's  Exhibit 
No.  2).  Claimant  also  offered  a  delivery  receipt  showing  the  alleged 
delivery  of  Pennsylvania  Railroad  car  No.  362224  to  the  said  transfer 
track,  signed  by  Mason  &  Hanger,  McArthus  Bros.,  N.  K.  H.  (claim- 
ant's Exhibit  No.  3).  Claimant  stated  that  N.  K.  H.  were  the 
initials  of  the  representative  of  Mason  &  Hanger.  Claimant  further 
introduced  a  daily  interchange  report  under  date  of  January  14^ 
1918,  signed  "McArthus  Bros.,  W.  J.  B.,"  for  the  contractor,  and 
"  T.  S.  Hood  and  Wagner,"  for  the  railroad  (claimant's  Exhibit  No. 
4),  showing  delivery  to  interchange  track  in  question  of  five  carloads 
of  ties,  Pennsylvania  car  No.  362224  being  one  alleged  to  have  been 
so  delivered. 

6.  The  Government  placed  on  the  stand  Mr.  J.  T.  Taylor,  chief 
material  clerk,  in  charge  of  material  department,  staff  of  construct- 
ing quartermaster,  Newark  Terminal,  Newark,  N.  J.,  who  stated  that 
the  office  records  showed  car  No.  362224  not  having  been  delivered, 
and  testified  the  practice  of  the  railroad  was 'to  furnish  them 
with  a  list  of  cars  that  were  supposed  to  be  constructively  placed  on 
interchange  track,  and  that  the  Government  checker  would  then  check 
these  cars  to  see  whether  they  had  been  actually  received,  and  for  con- 
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tents,  and  offered  a  list  of  crossties  furnished  McArthus  Bros,  by 
the  Pennsylvania  Bailroad  Co.,  showing  the  car  number  and  the 
number  of  ties  to  each  car  (Govemment  Exhibit  No.  1).  Opposite 
Pennsylvania  car  No.  362224  is  written  the  words  "  Did  not  arrive." 
Other  Government  records  and  witnesses  examined  all  show  that 
Pennsylvania  Bailroad  car  No.  862224  was  at  all  times  marked  and 
treated  by  the  contractor  as  not  received. 

7.  The  contention  of  the  Government  is  that  notwithstanding  the 
fact  that  the  said  car  in  question  may  have  been  placed  on  the  inter- 
change track,  and  notwithstanding  the  fact  that  a  receipt  is  held  by 
the  railroad  company  signed  by  W.  J.  Brown,  alleged  to  show  place- 
ment of  Pennsylvania  Bailroad  car  No.  362224  on  interchange  track, 
that  the  car  in  question  was  never  received  or  unloaded  by  the  con- 
tractor, and  that  even  if  the  said  car  was  placed  on  the  interchange 
track  it  is  no  evidence  of  the  receipt  of  the  same  by  the  Govemment ; 
that  the  interchange  track  was  equally  under  the  control  of  the  Penn- 
sylvania Bailroad,  and  any  and  all  cars  could  be  removed  from  the 
said  track  by  the  said  railroad  company,  and  that  on  more  than  one 
occasion  cars  consigned  to  the  Government  have  been  removed  by 
the  railroad  before  completely  unloaded,  and  others  erroneously 
unloaded  by  other  parties. 

8.  The  only  thing,  then,  before  this  Board  for  decision  is  whether 
or  not  the  carload  of  ties  in  question  has  been  received  and  used  by 
the  contractor.  The  Claims  Board,  Transportation  Service,  in  their 
decision  came  to  the  conclusion  that  claimant  had  failed  to  submit 
sufficient  evidence,  that  the  crossties  covered  by  this  claim,  as 
amended,  were  ever  accepted  by  or  delivered  to  the  Government. 
Numerous  witnesses  were  examined  by  the  Claims  Board,  Transpor- 
tation Service,  and  this  case  is  before  this  Board  for  decision  on  the 
papers  filed  with  the  Transportation  Claims  Board  and  the  evidence 
submitted  before  the  same.  That  Board  examined  seven  witnesses 
and  their  evidence  has  been  taken  into  consideration  by  this  Board  in 
arriving  at  its  decision. 

DECISION. 

1.  The  burden  of  proof  is  on  the  claimant  to  prove  by  a  preponder- 
ance of  the  evidence  the  receipt  by  the  Govemment,  or  its  duly  au- 
thorized representative,  of  the  car  load  of  ties  in  question.  This  the 
claimant  has  failed  to  do.  Even  if  we  admit  the  car  was  properly 
placed  on  the  interchange  track,  the  same  is  not  proof  of  the  receipt 
or  use  by  the  Govemment  of  the  ties  in  question.  At  the  time  the  ties 
were  ordered  they  were  badly  needed,  and  the  Government  was  on 
the  lookout  for  them.  They  had  various  checkers  employed  whose 
duty  is  was  to  check  each  car  received  in  the  reservation,  and  the 
bst  of  cars  furnished  them  by  the  railroad  company,  not  only  to  see 
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if  the  car  was  received,  but  also  to  see  if  the  contents  of  the  cars  were 
as  billed.  At  the  time  this  carload  of  ties  was  alleged  to  have  been 
delivered  to  the  Government,  at  least  five  of  these  checkers  were  en- 
gaged in  checking  and  listing  cars,  none  of  whom  were  able  to  find 
any  trace  of  the  car  in  question. 

2.  The  railroad  had  as  much  control  of  the  interchange  track  as 
the  Government.  This  track  was  not  in  the  exclusive  control  of  the 
Government,  and  the  railroad  could  at  any  time  have  removed,  and 
the  evidence  shows  did  remove  cars,  that  it  had  placed  thereon  be- 
fore the  Government  had  had  opportunity  to  unload  them.  Not  only 
this,  but  other  concerns  had  more  than  once  unloaded  cars  that  were 
consigned  to  the  Government.  Not  only  this,  but  cars  belonging  to 
the  Government  had  been  placed  on  the  interchange  track  allotted 
to  the  Submarine  Boat  Corporation,  and  the  Submarine  Boat  C!or- 
poration  cars  had  been  placed  on  the  interchange  track  allotted  to 
the  Government. 

3.  The  mere  placing  of  this  car  on  the  interchange  track  in  ques- 
tion is  not  evidence  that  the  Government  ever  received,  inspected, 
checked,  or  accepted  the  same  or  its  contents.  The  Government  at 
all  times,  as  testified  to  by  its  witnesses  and  shown  by  the  exhibits 
offered  by  it,  has  continuously  denied  the  receipt  of  said  car  or  ties. 
The  Government  witnesses  were  all  positive  in  their  statements  that 
no  record  had  ever  been  found  of  the  car  in  question,  though  an  ef- 
fort had  been  made  at  the  time  of  the  alleged  receipt  to  locate  the 
same. 

4.  As  this  case  comes  before  this  Board  on  appeal  from  the  de- 
cision of  the  Claims  Board,  Transportation  Seirvice,  to  justify  this 
Board  in  reversing  the  said  Board,  the  claimant  must  have  proved 
by  a  preponderance  of  the  evidence  the  receipt  or  use  of  the  ties  in 
question  by  the  Government.  This  the  claimant  has  failed  to  do,  and 
for  that  reason  all  relief  asked  for  by  the  claimant  must  be  de- 
nied. 

DISPOSITION. 

Final  order  denyinjg  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the 
Appeal  Section;  Mr.  Steever  concurring  for  the  War  Department 
Claims  Board. 


August  17, 1920. 
Case  No.  2916. 

In  re  OLAIX  OT  BOXS  BHABS  A  COPPBB  00. 

1.  DEPUED  COBTBACT — OOHTBOXIBB  IHBirSTBTw — ^Where  olaimant  had  ooa- 
tneted  to  roll  a  quantity  of  oopper  for  the  Ooyenuneiit  to  be  furnlihed 
by  the  OoTemment  to  a  Ck>Yemment  contractor  who  waB  making  oopper 
drlYing  band!,  and  where  it  wag  orally  agreed  that  claimant  ghonld  uie 
a  quantity  of  its. own  oopper  nntil  same  was  replaced  by  the  Government, 
which  was  afterwards  done,  there  arose  no  obligation  on  the  part  of  the 
Goremment  under  the  act  of  Xareh  9,  1919,  to  reimburse  claimant  its  lost 
sustained  by  not  being  able  to  dispose  of  its  copper  prior  to  its  replaoe- 
aent  by  the  Govemment. 

i  CIADC  AH9  BXCIBZON.— This  claim  for  $485,506.88  arises  under  the  act  of 
March  8,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
Goyemment  is  obligated  to  reimburse  claimant  for  loss  sustained  in  the 
depreciation  of  copper  by  reason  of  the  signing  of  the  armistice,  field, 
claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919,  and  is  for 
$486,606.88,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  claimant  and  the  United  States. 

2.  The  claim  was  originally  filed  with  the  Rochester  Claims  Board 
of  the  Ordnance  Department.  An  appeal  was  then  taken  to  the 
Ordnance  Department  Claims  Board,  Washington,  and  the  matter 
referred  to  a  special  master  to  take  testimony  therein.  The  testimony 
^as  taken  and  after  being  submitted  with  the  report  of  the  master, 
was  referred  by  the  Standing  Committee  to  the  Appeal  Section  for 
such  action  as  in  its  discretion  is  necessary  for  the  purpose  of  estab- 
lishing whether  or  not  a  Class  B  claim  exists  and  for  the  nature,  terms, 
and  conditions  thereof. 

3.  The  Home  Manufacturing  Co.,  of  Rome,  N.  Y.,  had  certain  con- 
tracts with  the  Ordnance  Department  for  manufacturing  copper 
driving  bands.  These  contracts  required  the  Government  to  furnish 
the  copper  in  certain  shapes.  The  Rome  Manufacturing  Co.,  however, 
did  not  itself  perform  the  work  of  rolling  the  copper  from  the  cake 
fonn  to  the  sheet  form  in  which  it  was  to  be  used  by  them  in  manu- 
facturing the  bands,  and  arrangements  were  made  with  the  Rome 
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Brass  &  Copper  Co.  to  roll  the  copper  and  deliver  it  in  sheet  f onn  to 
the  Rome  Manufacturing  Co.  The  compensation  for  this  work  was  a 
matter  entirely  between  the  Rome  Manufacturing  Co.  and  the  Rome 
Brass  &  Copper  Co.,  and  the  Government  entered  into  no  contract 
with  the  claimant  for  the  performance  of  this  service. 

4.  On  or  about  August  30,  1918,  Lieut.  Sidney  H.  Lincoln,  Pro- 
curement Division  of  the  Ordnance  Department,  called  on  the  Rome 
Manufacturing  Co.  with  reference  to  placing  two  large  contracts 
with  them  for  driving  bands;  and  after  inspecting  their  capacity 
called  on  the  Rome  Brass  &  Copper  Co.  to  ascertain  its  capacity  and 
to  see  what  arrangements  could  be  made  for  the  immediate  delivery 
to  the  Rome  Manufacturing  Co.  of  the  sheet  copper,  so  that  work 
could  at  once  commence  on  the  production*  under  the  two  contracts 
which  had  that  day  been  negotiated.  He  found  that  the  Rome  Brass 
ft  Copper  Co.  had  on  hand  approximately  15,000,000  pounds  of  cake 
copper,  and  it  was  agreed  that  the  Rome  Brass  &  Copper  Co.  should 
at  once  commence  the  rolling  of  the  copper  plates,  using  Its  own  stock 
of  cake  copper  until  such  time  as  the  Government  could  ship  from  its 
copper  contractors  Government  copper  to  replace  the  copper  thus 
used. 

5.  Lieut.  Lincoln  returned  to  headquarters  at  Washington,  reported 
to  Maj.  Moore,  his  superior  officer,  the  arrangements  that  had  been 
made,  and  formal  contracts  bearing  date  of  September  4,  1918,  were 
placed  with  the  Rome  Manufacturing  Co.  in  accordance  with  the 
terms  agreed  upon  between  Lieut.  Lincoln  and  said  company,  and 
orders  were  issued  by  the  Government  to  the  United  Metal  Co.  to 
ship  to  the  Rome  Brass  &  Copper  Co.  for  the  use  of  the  Rome  Manu- 
facturing Co.  the  cake  copper  necessary  for  manufacturing  the  bands 
as  provided  in  the  contracts. 

6.  In  accordance  with  the  oral  agreement  made,  the  Rome  Brass  & 
Copper  Co.  proceeded  to  use  its  own  cake  copper  and  made  deliveries 
of  the  sheet  copper  to  the  prime  contractor.  The  Government  re- 
turned every  pound  of  copper  used  by  the  claimant  company. 

7.  The  claimant  alleges  that  its  plant  was  practically  taken  over 
by  the  Government ;  that  it  was  unable,  by  reason  of  its  plant  so  being 
taken  over  by  the  Government  and  by  reason  of  orders  issued  by  the 
War  Industries  Board,  to  fill  orders  which  it  had  upon  its  books, 
which  orders  had  been  accepted  on  a  basis  of  26-cent  copper,  and  that 
by  reason  of  the  orders  of  the  War  Industries  Board  it  was  unable 
to  dispose  of  its  own  copper  for  which  it  had  paid  26  cents  per  pound, 
and  that  it  was  not  until  after  it  had  been  released  from  Government 
work  on  November  23  and  25, 1918,  that  it  could  in  any  event  dispose 
of  its  copper ;  that  when  it  did  sell  and  dispose  of  its  copper,  it  was 
forced  to  sell  and  dispose  of  same  on  a  basis  of  14^  to  15  cents  per 
pound. 
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8.  Claimant  farther  alleges  that  at  the  request  and  direction  of 
and  pursuant  to  agreement  with  representatives  of  the  Government 
the  claimant  turned  over  its  production  and  control  of  equipment 
and  materials  for  the  use  and  benefit  of  the  Government  in  the  prose- 
cation  of  the  war,  and  that  from  such  action  it  sustained  a  loss,  and 
that  under  the  Dent  Act  it  is  entitled  to  reimbursement  for  the  loss 
sustained. 

DECISION. 

1.  It  is  clear  from  the  evidence,  both  of  the  claimant's  witnesses 
and  of  the  Government  witnesses,  that  the  agreement  entered  into 
between  the  claimant  company  and  Lieut.  Lincoln  or  or  about  Au- 
gust 30, 1918,  was  simply  an  agreement  that  in  order  to  expedite  the 
work  the  claimant  company  was  to  use  some  of  its  own  copper  cake, 
and  that  the  Government  was  to  replace  the  copper  cake  so  used  in 
kind.  The  evidence  shows  that  the  claimant  used  some  4,167,441 
pounds  of  its  own  cake  copper  and  that  every  pound  of  this  cake 
copper  was  returned  to  it  by  the  Government  in  kind.  It  is,  there- 
fore, clear  that  as  far  as  the  above  agreement  is  concerned,  there  was 
no  obligation  on  the  part  of  the  Government  to  pay  for  the  copper, 
and  that  the  agreement  made  on  the  30th  day  of  August,  1918,  has 
been  fully  discharged  by  the  Government. 

2.  In  regard  to  the  allegation  that,  owing  to  the  instructions  of 
the  War  Industries  Board  and  owing  to  the  claimant  undertaking  to 
roll  copper  for  the  Rome  Manufacturing  Co.,  the  claimant  was  pre- 
Tented  from  disposing  of  its  stock  of  copper  cake,  amounting  to  ap- 
proximately 16,000,000  pounds,  for  commercial  purposes^  it  is  difficult 
to  see  how  any  implied  agreement  under  the  act  of  March  2,  1919, 
can  arise  from  the  facts  and  circumstances  in  evidence. 

3.  Under  date  of  September  24, 1918,  Everett,  Morse,  chief,  Brass 
Section,  War  luv-iustries  Board  wrote  to  the  claimant  company  as 
follows : 

"1.  Because  of  the  shortage  in  the  supply  or  copper  and  copper 
base  alloy  products,  public  interest  requires  that  the  production  and 
distribution  thereof  be  regulated. 

"2.  Effective  immediately,  please  make  the  acceptance  of  each  and 
every  order  conditional  on  receipt  of  a  permit  from  the  Brass  Section 
of  tne  War  Industries  Board,  unless  such  order  be  placed  with  you 
direct  by  the  Army,  Navy,  or  Emergency  Fleet,  which  orders  require 
no  permit.  ^ 

"  3.  This  request  covers  all  brass  and  copper  mill  products,  except 
bare  and  insulated  copper  wire,  but  does  not  cover  brass- foundry 
products. 

"4.  The  notice  of  June  26,  1918,  to  manufacturers  of  brass  and 
copper  tube  will  continue  in  force  on  all  tube  orders.  This  notice 
supersedes  notice  of  June  26, 1918,  on  all  future  tube  orders. 
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"  6.  Except  tube,  existing  orders  now  covered  by  definite  specifica- 
tions may  be  shipped,  without  permit,  imtil  further  notice,  but  in  no 
case  after  November  30, 1918. 

^'6.  Please  acknowledge  receipt  of  this  notice  and  indicate  that 
you  will  comply. 

"Approved : 

B.  M.  Barugh." 

And  on  November  23,  1918,  the  following  circular  letter  was  for- 
warded to  claimant : 

'^Advice  sheet  rmmber  XII  to  brass  and  copper  rolling  miUs — 

Jtierriovdl  of  restrictions. 

•*1.  The  war  demands  of  the  Government  for  brass  and  copper 
rolling  mill  products  are  not  now  sufficient  to  cause  a  shortage  and 
the  permit  system  is  no  longer  necessary. 

"  2.  Our  letter  of  Septemoer  24,  1918,  requesting  you  to  make  the 
acceptance  of  all  orders  subject  to  permit  from  this  section,  and  our 
letter  of  June  26,  1918,  addressed  to  the  manufacturers  of  brass  and 
copper  tube,  as  well  as  all  other  restrictions  placed  upon  the  industry 
by  the  Brass  section  are  hereby  withdrawn. 

"  3.  May  we  suggest  that  under  present  conditions  it  is  but  a  con- 
tinuation of  your  war  service  to  use  your  best  efforts  to  see  that  all 
the  customers  who  have  suffered  during  the  period  of  shortage  now 
receive  their  necessary  supplies  promptly;  that  labor  may  be  em- 
ployed and  that  business  may  get  back  to  normal  conditions. 

"4.  Your  attention  is  called  to  priorities  circular  #68  inclosed 
from  which  you  will  see  that  all  priorities  outstanding  November  22, 
1918,  are  canceled  except  those  for  the  Navy,  Emergency  Fleet,  rail- 
roads, telegraph,  and  telephone  companies. 

"5.  The  Brass  Section  will  be  continued  for  the  present  in  an 
advisory  capacity,  but  only  for  so  longas  it  may  be  necessary. 

•  "War  Industries  Board, 

"Brass  Section." 

4.  The  letter  of  September  24,  1918,  can  not  be  considered  as  a 
commandeering  order.  It  simply  prescribed  that  before  claimant 
could  accept  an  order  for  commercial  purposes  that  a  permit  shoufd 
be  obtained  from  the  War  Industries  Board. 

5.  There  is  absolutely  no  evidence  that  any  coercion  was  used  to 
induce  the  claimant  company  to  enter  into  its  contract  with  the  Rome 
Manufacturing  Co.  On  the  contrary,  the  evidence  shows  that  the  two 
companies  were  closely  allied  and  the  presumption  is  that  the  ar- 
rangement which  the  claimant  company  made  with  the  Rome  Manu- 
facturing Co.  was  for  their  mutual  benefit  and  appears  to  have  been 
freely  and  voluntarily  entered  into. 

6.  The  Board  has  carefully  considered  the  case  upon  all  the  evi- 
dence introduced ;  has  examined  the  former  decisions  of  this  Board 
cited  in  the  brief  of  counsel  for  claimant,  but  is  unable  to  find  any 
evidence  in  the  instant  case  which  would  bring  it  within  the  rule  laid 
down  in  the  cases  cited. 
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7.  The  Board  is,  therefore,  of  the  opinion  that  no  agreement,  either 
express  or  implied,  within  the  purview  of  the  act  of  March  2,  1919, 
was  entered  into  between  the  claimant  and  the  Government.  Relief 
must,  therefore,  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the.  War  Department  Claims 
Board. 


August  17,  1920. 
Cases  Nos.  2887  and  2848. 

ik  re  CLAIH6  OF  K.  HAEXBIBBR  AVD  S.  HASX&IDEB. 

1.  JTTBISDICTION. — The  Secretary  of  War  has  no  JnrlBdiction  of  a  claim  luider 

the  act  of  March  2,  1919,  presented  after  the  expiration  of  the  period  pre- 
scribed in  that  act  for  the  filing  of  such  claims. 

2.  CLAIM  AND  DECISION. — ^These  claims  for  $208  and  $102.80,  respectiyely, 

are  for  losses  suffered  by  claimants  due  to  alleged  improper  erradlng  of 
their  wool.    Held,  no  Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  claims  arise  under  the  act  of  March  2,  1919.  Claimants 
have  filed  statements  of  claim,  Form  B,  under  the  provisions  of  Sup- 
ply Circular  No.  17,  Purchase,  Storage,  and  Traffic  Division,  Greneral 
vStaff,  dated  March  26, 1919,  by  reason  of  agreements  alleged  to  have 
been  entered  into  between  claimants  and  the  United  States. 

2.  The  claims  are  similar.  The  statement  of  claim  filed  by  H. 
Harkrider  alleges  that  he  delivered  to  H.  P.  Boddie  &  Co.,  Brady, 
Tex.,  2,080  pounds  of  wool  for  Government  use,  for  which  he  re- 
ceived 44  cents  per  poimd  whereas  he  should  have  received  54  cents 
per  pound,  the  difference  amounting  to  $208.  He  says  that  the  nature, 
terms,  and  conditions  of  the  alleged  agreement  are  as  follows: 

"  Said  wool  was  to  be  turned  over  to  said  H.  P.  Roddie  &  Company 
of  Brady,  Texas,  for  the  use  and  benefit  of  the  Government  oi  the 
United  States,  and  said  wool  was  to  be  graded  and  the  Government 
of  the  United  States  was  to  pay  the  claimant,  through  HL  P.  Roddie 
&  Company  of  Brady,  Texas,  the  market  value  of  said  wool,  which 
would  have  been,  if  the  wool  had  been  properly  classified,  the  sum 
of  54  cents  per  pound  and  not  less.  That  the  Government  has  failed 
to  carry  out  its  part  of  this  contract  and  said  wool  has  been  im- 
properly classified  and  this  claimant  was  paid  only  44  cents  per 
pound  for  said  wool  when  he  should  have  been  paid  the  sum  of  54 
cents  per  pound." 

3.  The  statement  of  claim  presented  by  S.  Harkrider  contains  the 
same  allegations  except  that  his  claim  is  for  the  difference  between 
34|  cents  and  54  cents  per  pound  on  534  pounds  of  wool,  the  total 
amount  of  claim  being  $102.80. 

882 
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4.  The  records  show  that  the  claim  of  H.  Harkrider  was  first  pre- 
sented to  the  Government  May  26,  1920,  while  that  of  S.  Harkrider 
was  first  presented  June  14, 1920.  This  Board  has  made  three  requests 
of  each  claimant,  through  his  attorney,  for  further  evidence  of  an 
earlier  presentation  of  his  claim  to  a  department,  official,  or  agent 
of  the  GoTernment,  and  each  claimant  has  failed  to  forward  any 
such  evidence  or  information. 

DECISION. 

1.  The  act  of  March  2, 1919,  entitled  "  An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and 
for  other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay, 
or  discharge  certain  informal  agreements  entered  into  during  the 
emergency  and  prior  to  November  12,  1918.  In  granting  the  Secre- 
\Avy  of  War  this  special  authority  to  adjust  informal  agreements. 
Congress  placed  a  time  limit  on  the  period  during  which  such  claims 
might  be  presented,  inserting  a  provision  in  the  act  reading  as 
follows : 

^^  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  thirtieth,  nineteen 
hundred  and  nineteen." 

2.  The  provision  fixing  the  last  day  upon  which  claims  can  be 
presented  is  plain  and  definite.  This  Board  is  authorized  to  adjust 
snch  claims  in  accordance  with  the  terms  of  the  act  of  March  2, 
1919,  and,  in  so  doing,  must  comply  strictly  with  every  provision  of 
the  act.  Therefore,  we  can  not  take  jurisdiction  of  these  claims 
which  were  presented  long  after  June  30,  1919. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


AuouOT  17,  1920. 
Case  No.  2866. 

In  re  CLAIM.  OF  ATCHIBOH,  TOPEXA  A  8AHTA  TS  &T.  GO. 

1.  &AILWAT  FACtLinSS— OONBTKirCTIOir  OF  BIBET&ACX  OH  QLAIHAHrS 
BIOHT  OF  WAT— HO  DCPLIED  AO&EXXEHTw— Where  the  clalmAat  a* 
a  common  carrier  constructed  a  sidetrack  upon  iti  own  right  of  way  to  be 
uied  in  connection  with  its  business  at  Camp  Cody,  there  arose  no  implied 
agrreement  within  the  purview  of  the  act  of  March  2,  1919,  under  which 
the  OoTernment  is  obligated  to  reimburse  the  claimant  for  the  expenses 
of  such  construction. 

9.  CLAU  ABD  DECI8I0K.--This  claim  for  $18,468.19  is  an  appeal  from  the 
Transportation  Service  Claims  Board  and  arises  under  the  act  of  JCaroh 
8,  1918.    Held,  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

1.  This  is  an  appeal  from  the  decision  of  the  Transportation  Serv- 
ice Claims  Board  on  a  claim  for  $17,508.51,  arising  out  of  an  alleged 
agreement  between  the  claimant  and  the  United  States  Government. 

2.  By  agreement  between  counsel  for  claimant  and  the  Govern- 
ment attorney,  the  appeal  has  been  considered  on  the  record  and  the 
brief  filed  by  claimant's  attorney.  The  record  discloses  that  on  or 
about  August  16, 1917,  Maj.  Charles  H.  Miller,  constructing  quarter- 
master^ United  States  Army,  in  charge  of  the  construction  at  Camp 
Cody,  requested  the  claimant  company  to  build  additional  trackage, 
part  within  the  reservation  controlled  by  the  Government  and  part 
on  the  railroad  right  of  way.  The  tracks  so  requested  were  for  the 
purpose  of  furnishing  additional  facilities  for  detraining  troops,  for 
a  remount  station,  and  for  a  warehouse. 

3.  The  Claims  Board,  Transportation  Service,  allowed  $4,040.32 
for  construction  of  tracks  on  land  leased  by  the  United  States,  but 
disallowed  the  item  of  $13,468.19  for  construction  of  tracks  off  the 
land  leased  by  the  United  States  and  on  the  right  of  way  of  the  rail- 
road company. 

4.  From  this  decision  the  claimant  appeals  and  insists  in  the  able 
brief  filed  by  counsel  that  there  was  an  agreement  to  reimburse 
claimant  for  all  of  the  expenditures  made  as  set  up  in  its  claim.  It 
is  contended  that  the  construction  was  not  for  the  benefit  of  the  car- 

884 
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rier,  but  was  entirely  for  the  benefit  of  the  Goyemment ;  that  the  oon- 
stracting  quartermaster  requested  that  the  work  be  done;  that  he 
indicated  what  work  was  to  be  done  and  where  the  tracks  were  to  be 
located,  and  that  the  Oovemment  accepted  the  benefit  derived  from 
the  construction  of  the  said  tracks. 

DECISION. 

1.  Hie  record  shows  that  the  constructing  quartermaster  requested 
the  raih'oad  to  build  the  tracks  in  question.  The  record  also  shows 
that  the  constructing  quartermaster  called  the  attention  of  the  rail- 
road to  the  fact  that  he  had  no  authority  to  pay  for  such  construc- 
tion, and  that  he  did  not  know  what  would  be  the  attitude  of  the 
Goyemment  in  connection  with  payment  therefor.  The  tracks  were 
undoubtedly  constructed  and  were  used  in  handling  business  to  and 
from  the  camp. 

2.  There  was  absolutely  no  express  agreement  and  none  is  alleged. 

3.  The  Claims  Board,  Transportation  iService,  allowed  the  claim 
for  trackage  on  the  Government  reservation  and  disallowed  the  claim 
for  trackage  off  of  the  reservation,  although  in  many  instances  both 
the  portion  of  the  track  on  and  off  the  Government  reservation  were 
parts  of  one  single  track.  The  claimant's  attorney  contends  that  the 
tracks  were  all  one  construction,  built  under  the  same  circumstances ; 
that  there  was  either  an  implied  contract  to  pay  for  all  of  the  con- 
struction claimed  or  there  was  no  implied  contract,  in  which  event  • 
the  Government  should  pay  for  none. 

4.  In  making  this  contention  counsel  apparently  overlooked  or 
disregarded  the  fact  that  in  order  to  establish  an  implied  contract 
all  the  facts  and  circumstances  surrounding  the  case  are  pertinent. 
There  are  certain  presumptions  which  arise  and  which  are  often 
conclusive  unless  rebutted  by  clear  and  convincing  evidence.  The 
construction  by  a  railroad  upon  its  own  property  of  additional  track- 
age raises  the  presumption  that  said  trackage  was  for  the  use  and 
benefit  of  the  railroad  and  from  which  the  railroad  expected  and 
anticipated  it  would  receive  reimbursement  by  the  additional  revenue 
derived  from  its  increased  traffic  handled.  The  additional  trackage 
so  provided  might  also  be  of  great  use  and  benefit  to  a  corpora- 
tion, individual,  or,  as  in  the  instant  case,  to  the  Government,  and 
this  construction  might  have  been  requested ;  but  these  facts  standing 
alone  would  not  overcome  the  presumption  that  the  trackage  was 
primarily  for  the  benefit  of  the  carrier  in  the  handling  of  its  busi- 
ness. But  on  the  other  hand,  where  the  trackage  is  constructed  upon 
property  owned  or  controlled  by  a  corporation,  individual,  or,  as  in 
the  present  case,  by  the  Government,  the  presumption  above  stated 
is  reversed,  as  there  are  many  considerations  which  might  require 
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that  the  Goyemment  own  and  control  all  trackage  within  its  res- 
ervations for  its  own  benefit.  Then,  too,  the  convenience  of  the  Gov- 
ernment might  have  dictated  the  interior  location  of  the  point  of 
delivery  rather  than  the  interest  of  the  carrier  and  an  additional 
burden  be  imposed  upon  the  carrier  by  the  longer  haul  required  by 
reason  of  the  location  being  within  the  Government  reservation. 

5.  It  was  for  the  reasons  above  that  the  Claims  Board,  Transporta- 
tion Service,  allowed  the  claim  for  the  trackage  within  the  Govern- 
ment reservation  and  denied  the  claim  for  trackage  without  the 
Government  reservation, 

6.  It  is  clear  that  there  was  no  intention  on  the  part  of  the  officers 
of  the  Government  or  of  the  railroad  divisional  officers  to  enter  into 
any  agreement  relative  to  the  question  of  compensation  for  the  tracks 
constructed ;  that  question  was  left  to  future  determination  by  their 
respective  superiors.  We  must,  therefore,  look  to  the  negotiations 
which  were  in  progress  between  the  executives  of  the  railroads  of 
the  United  States  and  the  Secretary  of  War — certainly  from  June  28, 
1917,  until  February  27, 1919 — in  order  to  arrive  at  the  intention  of 
the  parties.  In  doing  so  we  find  that  on  June  28,  1917,  Mr.  Fairfax 
Harrison,  chairman  of  the  committee  of  railroad  executives,  in  a 
letter  to  the  Secretary  of  War  on  behalf  of  the  railroads  of  the 
United  States,  stated : 

"  We  agree,  however,  that  within  reasonable  limits  the  railroad 
should  provide  rail  connections  to  the  limits  of  the  camp  sites.  We 
urge,  however,  that  the  Government  should  reimburse  the  railroad 
for  the  cost  of  railroad  construction  required  within  the  camp  sites." 

7.  On  June  14,  1917,  Mr.  E.  H.  Aishton,  chairman  special  com- 
mittee on  National  Defense,  issued  to  all  railroads  in  the  central 
department  a  notice  in  which  the  following  language  was  used  : 

"The  general  plan  adopted  for  payment  of  trackage  at  military 
camps  is  for  the  Government  to  pay  expense  of  trackage  outside  the 
railroad  company's  right  of  way,  railroad  company  to  assume  expense 
on  railroad  property." 

And  later  in  the  proposed  agreement  of  February  27, 1919,  negoti- 
ated by  the  railroads,  the  Federal  administrator,  and  Gen.  Goethals, 
and  submitted  to  the  Secretary  of  War,  it  was  provided : 

"The  carrier  to  pay  for  all  construction  and  maintenance  on  the 
original  right  of  way,  not  including  temporary  construction  tracks 
buut  for  handling  War  Department  construction  material.  When 
the  latter  are  converted  into  permanent  team  or  bulk  delivery  tracks 
they  are  to  be  paid  for  by  the  carrier." 

8«  It  is  true  that  none  of  the  above  propositions  were  ever  ap- 
proved by  the  Secretary  of  War  and  did  not  become  binding  agree> 
ments,  but  they  are  evidence  of  the  intention,  we  might  say  of  an 
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offer,  on  the  part  of  the  carriers  to  pay  for  construction  on  the  rail- 
road right  of  way. 

9.  The  Board  is  therefore  of  the  opinion  that  there  was  no  implied 
agreement  entered  into  between  the  Government  and  the  claimant 
whereby  the  Government  became  obligated  to  pay  for  the  construc- 
tion of  tracks  off  of  the  Government  reservation  and  on  the  right  of 
way  of  the  railroad  company,  as  set  up  in  this  claim.  The  decision 
of  the  Claim  Board  Transportation  Service  is  affirmed  and  all  further 
relief  as  prayed  for  in  the  petition  must  be  denied. 

DISPOSmON. 

The  appeal  section  hereby  transmits  its  decision  to  the  Transpor- 
tation Section  for  action  in  accordance  therewith. 

Lieut.  Oil.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board.  ^ 


August  17, 1920. 
Case  No.  1648. 

In  re  CLADC  07  JOHK  C.  H0LIINO8W0BTH. 

i:  PBIVITX  07  COHTEACT. — ^Where  there  ii  no  prlrlty  of  contract  between 
clalxnant  a&d  the  TTnlted  States,  claimant  ii  not  entitled  to  direct  relief 
nnder  the  act  of  ICarch  2,  1919,  but  must  present  its  claim  to  the  prime 
contractor. 

2.  BBEACH  07  IH70BKAL  eONTBACT—DAXAOEB.— Where  claimant  breaohed 
an  informal  contract  and  thereby  caused  the  Oovemment  considerable 
loss,  claimant  is  not  entitled  nnder  the  act  of  ICarch  2,  1919,  to  reooTcr 
for  its  losses  resulting  from  such  breach. 

8.  CLAIM  AKD  DECI8I0K.— This  claim  for  $88,489  arises  •under  the  act  of 
ICarch  2,  1919,  and  is  presented  upon  the  theory  that  the  United  States 
OoTcmment  is  obligrated  to  reimburse  claimant  for  loss  sustained  by 
claimant  on  a  contract  for  removal  of  certain  waste  matter  from  Oot- 

emment  construction  works  at  New  Orleans,  La.    Held,  claimant  is  not 

« 

entitled  to  relief. 
Maj.  Hill  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  17, 1919,  for  $38,469  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States.  This  claim  grows  out  of  the  following  facts  and 
circumstances : 

1.  In  the  summer  of  1918,  the  George  A.  Fuller  Co.  was  engaged, 
under  a  cost-plus  contract,  in  the  construction  of  certain  concrete 
warehouse  buildings,  wharfs,  etc.,  at  New  Orleans,  La.  At  least  two 
of  these  warehouses  were  being  built  upon  piles,  and  the  erection*  of 
the  buildings  themselves  involved  the  use  of  considerable  lumber  for 
forms,  etc.  When  the  piles  were  driven  in  the  ground,  the  tops  were 
sawed  off.  The  removal  of  these  pile  butts,  as  well  as  the  surplus 
unusuable  lumber,  so  as  to  prevent  the  accumulation  of  it  from  in- 
terfering with  the  prosecution  of  the  work,  was  a  matter  of  some  con- 
cern to  the  Fuller  Co.  Thereupon  it  was  decided  by  the  contractor, 
in  consultation  with  the  Government  officers  on  the  job,  to  secure  some 
person  who  would  remove  these  pile  butts  and  this  unusable  lumber 
so  that  it  would  not  interfere  with  the  progress  of  the  work.  There 
838 
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was  a  conyersation  with  petitioner  in  regard  to  this  matter  and,  on 
August  8, 1918,  petitioner  wrote  Mr.  J.  D.  McGee,  chief  material  in- 
spector for  the  Government,  the  following  letter : 

^Referring  to  our  conversation  with  reference  to  the  sale  of  the 
pile  cut-offs  and  other  refuse  material  from  the  work  on  the  U.  S. 
Anny  Supply  Depot. 

"'  Will  state  that  I  will  give  8^^  per  piece  for  this  material,  regard- 
less of  lengths,  and  will  give  same  price  for  such  timbers  as  standards 
off  the  cars,  bed  timbers,  etc. 

^  I  make  this  offer  with  the  imderstanding  that  this  timber  will  be 
placed  within  reasonable  distance  from  the  excavation  and  roadways, 
as  I  cannot  send  my  men  down  in  the  excavations  to  get  this  out  on 
aooount  of  the  danger. 

"I  will  give  50^  per  load  for  refuse  from  sawmill  and  carpenter 
work,  also  crating  material,  except  such  stuff  as  shavings,  etc.,  that 
have  no  value  as  wood. 

^  If  this  offer  is  accepted,  advise  me  your  terms  of  payment  and 
times  that  you  will  want  same  moved." 

2.  Under  date  of  August  14,  1918,  Mr.  McOee  responded  as  fol- 
lows: 

"  I  beg  to  advise  that  your  offer  of  Au^st  8th  for  the  purchase  of 
pile  cut-offs  and  scrap  lumber  and  saw  mill  refuse  has  been  accepted 
and  I  will  advise  you  when  this  material  will  have  to  start  moving. 

"It  will  be  necessary  for  my  department  to  check  out  all  of  this 
timber  so  as  to  make  proper  charges,  so  you  will  have  to  arrange  to 
haul  this  at  such  times  as  to  make  it  possible  to  get  an  accurate  count 
of  this. 

"  This  material  will  be  placed  within  reasonable  distance  from  road- 
ways where  you  can  load  same  on  wagons  without  danger  to  your 
men,  and  you  will  he  called  upon  to  he  ready  at  all  times  to  move  any 
material  that  is  in  the  way  of  construction^  regardless  of  amounts 
[italics  ours] . 

"  I  will  advise  you  when  we  will  be  ready  for  you  to  commence  mov- 
ing same. 

"Payments  will  be  made  each  Saturday  for  material  hauled  out 
that  week,  to  the  George  A.  Fuller  Company,  on  basis  of  talley  made 
by  representative  of  the  material  department,  copies  of  which  tallies 
will  he  furnished  you." 

3.  Petitioner  began  the  removal  of  this  waste  material,  but  as  early 
as  September  6  it  became  apparent  that  the  real  purpose  for  which 
the  agreement  had  been  made  was  not  being  served,  namely  that  the 
petitioner  was  not  removing  the  material  rapidly  enough  to  prevent 
its  accumulation  from  interfering  with  the  work.  The  matter  was 
taken  up  by  petitioner  with  the  Fuller  Co.,  and  there  was  a  promise  to 
do  better,  following  which  the  Fuller  Co.  wrote  petitioner  a  letter 
OD  September  13,  from  which  we  quote  as  follows : 

"Confirming  agreement  reached  with  you  in  my  office  to-day  in 
regard  to  the  handling  of  pile  heads  and  scrap  lumlJer,  for  which  you 
were  to  pay  us  3^^  per  pile  head  regardless  of  length  and  50^  a  load 
for  the  refuse  from  the  sawmill,  carpenter  work,  etc. 
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"  It  is  understood  that  you  will  put  a  representative  on  the  build- 
ing site,  furnish  the  necessary  amount  of  labor  to  load  this  material 
out  in  such  manner  as  not  to  interfere  with  the  operation  of  the 
various  plants ;  and  that  you  will  keep  the  work  clear  and  clean  of 
this  material  in  a  satisfactory  manner,  removing  the  pile  heads  in 
carload  lots,  for  which  we  are  to  charge  you  a  prorata  of  our  cost  for 
engine  service  based  upon  the  total  number  of  cars  handled  per  day. 
The  refuse  lumber  is  to  be  removed  by  wagon. 

"It  is  understood  that  we  have  been  decidedly  dissatisfied  with 
the  manner  in  which  you  have  been  handling  this  matter,  but  upon 
your  assurance  that  the  situation  will  be  deared  up  immediately 
we  agreed  to  await  definite  action  upon  the  subject  for  the  period 
of  one  week  more." 

4.  As  shown  by  the  evidence  petitioner,  although  constantly  mak- 
ing promises  to  do  so,  continually  failed  to  remove  the  waste  material 
with  such  promptness  and  efficiency  as  to  prevent  interference  with 
the  progress  of  the  work.  Finally,  on  or  about  the  19th  of  December, 
1918,  the  accumulation  of  waste  material  at  that  time  interfering 
with  the  progress  of  the  work  the  Fuller  Co.,  at  the  expense  of  the 
Government,  secured  the  labor  and  the  cars  and  other  means  of 
transportation  and  began  itself  to  remove  the  pile  butts  and  other 
waste  material  from  the  premises.  Some  of  this  stuflf  was  thrown 
on  a  public  dump,  some  of.  it  sold  to  chance  purchasers,  and  a  great 
deal  of  it  burned  on  the  premises.  The  expense  to  the  Government 
for  the  removal  of  this  waste  material  was  considerable.  At  the 
same  time — ^that  is,  on  or  about  the  19th  of  December — it  appears 
from  the  statement  of  petitioner's  witness,  L.  M.  Dalgam,  that  the 
Fuller  Co.  declined  and  refused  to  permit  petitioner  to  remove  any 
further  waste  material  from  the  premises,  although  Mr.  R.  H.  Hun- 
ter, superintendent  for  the  Fuller  Co.,  testified  that  up  until  the 
time  he  left — about  the  middle  of  December — there  was  no  inter- 
ference with  petitioner  in  the  removal  of  any  waste  material,  al- 
though the  Fuller  Co.  itself  had  begun  to  remove  the  stuff  to  get 
it  out  of  the  way. 

6.  The  petitioner  did  not  appear  to  give  testimony  at  the  hearing, 
although  due  notice  of  the  time  and  place  of  the  hearing  was  given, 
and  apparently  relies  solely  upon  the  statements  filed  in  the  case. 
Mr.  Hunter  appeared,  however,  and  testified.  Upon  the  question 
of  the  seriousness  of  the  accumulation  of  this  waste  material  Mr. 
Hunter  testified  as  follows  (Tr.  p.  16) : 

"  Mr.  Hunter.  If  these  pile  butts  accumulated,  if  one  day's  cut  was 
not  removed  the  next  day  it  interfered  with  the  operation  of  the  cars 
and  the  pile  drivers,  the  bringing  in  of  new  piles  to  be  driven,  and 
they  had  to  be  taken  away. 
"Mr.  Stump.  Was  that  obstruction  of  a  serious  nature t 
"  Mr.  Hunter.  It  was  so  serious  that  if  it  lasted  two  days  it  would 
stop  the  job.    It  was  absolutely  necessary  to  remove  them,  and  when 
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he  didn't  remove  them  we  loaded  them  onto  empty  cars,  shot  them 
out,  and  gave  them  away. 

••Maj.  Fabr.  The  real  consideration  in  this  contract  was  that 
Hollingsworth  was  to  remove  the  pile  butts  and  scrap  lumber? 

''Mr.  Hunter.  Keep  the  job  cleaned  off.  He  was  to  furnish  the 
labor — it  was  a  question  of  him  furnishing  the  labor  instead  of  us, 
and  he  was  supposed  to  get  rid  of  them  at  once.  He  didn't  do  it 
and  it  cost  us  the  labor  of  loading  them  into  cars,  the  switching 
charges  on  the  cars  to  get  them  out  where  we  could  dump  them 
and  get  them  away.  We  didn't  figure  that  the  pile  butts  had  any 
particular  commercial  value  to  us." 

6.  Upon  the  question,  as  to  the  difficulty  the  Fuller  Co.  had 
with  petitioner  in  the  removal  of  this  waste  material  Mr.  Hunter 
testified  as  follows  (Tr.  p.  18) : 

'' Question.  Do  you  know  whether  you  made  any  demand  on  him 
to  move  the  stuff  more  rapidly  than  he  was  doing  it? 

**Mr.  Hunter.  Yes.    I  had  him  in  my  office  at  least  four  times. 

"  Question.  Tell  us  about  when  that  was ;  how  long  before  he  was 
compelled  to  quit. 

"Mr.  Hunter.  I  had  him  in  the  office  between  August  and  De- 
cember, when  I  left  there.  I  had  four  meetings  with  him  that  I 
remember  in  which  I  asked  him  to  do  this  work,  threatened  him, 
told  him  that  we  were  going  to  take  it  away  from  him,  threatened 
to  back  charge  him  and  all  that  sort  of  thing. 

'*  Question.  What  did  he  say  then  ? 

"  Mr.  Hunter.  Well,  he  promised  to  do  better. 

"Question.  You  gave  him  every  opportunity  then  to  com'plete 
his  contract  ? 

"Mr.  Hunter.  Yes. 

" Question.  How  long  did  you  worry  with  him? 

"Mr.  Hunter.  From  August  until  December.  I  left  there  the 
middle  part  of  December.  I  would  like  to  say  that  the  actual  can- 
cellation of  the  contract,  if  there  was  a  formal  cancellation  of  it, 
which  I  doubt,  was  after  I  left  there,  but  before  I  left  there  we  had 
npon  a  number  of  occasions  performed  the  work.  We  had  practi- 
cally cancelled  the  contract,  but  he  came  in  and  did  some  work.  He 
came  in  and  took  out  what  he  could,  and  what  he  didn't  take  out 
we  took  out  in  other  ways. 

*  *  *  ««  *  * 

"Question.  You  gave  him  every  opportunity  to  perform  his  con- 
tract ! 

"Mr.  Hunter.  Every  opportunity  and  urged  it  upon  him  to  in- 
crease his  force  so  that  he  would  be  able  to  do  the  work  so  that 
we  would  not  have  to  go  to  the  expense." 

7.  Under  date  of  June  23,  1919,  petitioner  filed  with  the  Secre- 
tary of  War  a  blanket  claim  for  the  sum  of  "$10,000  against  the 
George  A.  Fuller  Co.  and  also  the  United  States  arising  from 
damages  occasioned  by  the  breach  of  the  contract  whereby  all  pile 
cut-offs  and  scrap  lumber  was  sold  to  me,  and  which  contract,  with- 
out cause  or  notice,  was  breached  by  orders  being  issued  to  the  em- 
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ployees  of  the  George  A.  Fuller  Co.,"  etc.  Later,  in  a  peti- 
tion filed  before  this  Board  under  date  of  July  24,  1919,  the  peti- 
tioner filed  a  formal  claim  in  which  he  asked  for  damages  as  set 
out  in  the  following  account  : 

(A)  Expenses: 

Interest  at  6%  average  on  average  money  used  on  pile  butts  and 

scrap  lumber $4, 900. 00 

For  one  year $294. 00 

Rental  of  Dauphine  Street  yard— 12  months 120. 00 

Rental  of  Poland  Street  yard— 12  months 2ia  00 

Rental  of  motor  6  months,  at  $17.50 105.00 

Power  per  month  for  six  months 90. 00 

Yard  foreman  6  months,  at  $150  per  month..- 900. 00 

Total  A 1, 719. 00 

(B)  Loss  of  profits: 

On  scrap  lumber  and  pile  butts  on  hand,  75  cords,  at  $6  per  cord..        450. 00 
Pile  butts,  750  cords,  at  $6  per  cord 4, 500. 00 

Total  loss  of  profits  of  material  on  hand  due  to  competitive 
selling 4, 950. 00 

(C)  Loss  of  profits  on  pile  butts  and  scrap  lumber  not  delivered: 

Estimated  pile  butts  not  delivered,  SOO  cords  at  $6  per  cord 1, 800. 00 

Scrap  lumber,  including  used  lumber,  estimated  10,000  loads  at 
$3  per  load 80,000.00 

Total   C 31, 800.00 

Total    Loss 38, 469. 00 

DECISION. 

1.  The  transaction  here  involved  was  not  merely  a  sale  of  pile 
butts  and  waste  material,  but  it  was  a  sale  coupled  with  the  distinct 
and  explicit  obligation  upon  the  part  of  the  claimant  to  remove  the 
pile  butts  and  waste  material  promptly  and  efficiently  and  keep 
the  premises  at  all  times  clear  of  such  material  in  such  way  that  its 
accumulation  would  not  interfere  with  the  progress  of  the  work.  It 
is  very  apparent  that  the  claimant  did  not  live  up  to  this  agreement 
The  correspondence  shows  this,  and  Mr.  Hunter  says  that  he  worried 
along  with  the  claimant  from  August  until  December.  The  accumu- 
lation of  pile  butts  and  waste  material  was  a  serious  matter.  One 
day's  accumulation  would  seriously  hamper  the  contractor  and  the 
accumulation  of  two  days  would  perhaps  stop  the  work.  In  other 
words,  the  claimant  breached  his  agreement.  There  was  no  other 
course  open  to  the  Fuller  Co.,  except  to  take  other  and  more  efficient 
means  of  getting  rid  of  the  pile  butts  and  waste  material  so  that 
the  same  would  not  interfere  with  the  work.  The  Fuller  Co.,  accepted 
and  treated  petitioner's  conduct  as  a  breach  of  his  agreement. 

2.  On  the  merits  of  his  claim,  the  claimant  has  not  shown  that  he 
is  entitled  to  any  relief.    The  agreement  was  breached  not  by  the 
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prime  contractor  but  by  the  claimant  himself.  No  one  connected 
with  the  Government  was  in  any  way  responsible  for  this  breach  of 
contract.  Furthermore,  claimant  has  not  shown  that  his  damages 
exceeded  the  damages  suffered  directly  by  the  Fuller  Co.,  the  prime 
contractor,  and  thus  indirectly  by  the  Government,  on  account  of 
claimant's  breach  of  his  contract. 

3.  The  main  objection  to  this  claim,  however,  is  that  there  was  no 
privity  of  contract  between-  the  claimant  and  the  United  States. 
While  the  agreement  was  made  under  the  supervision  of  a  Govern- 
ment inspector,  it  was  a  subcontract.  Accordingly,  claimant  must 
present  its  claim  for  alleged  damages  to  the  prime  contractor,  the 
FuUer  Co. 

4.  For  these  reasons  all  relief  asked  for  ih  this  case  must  be  denied. 

DisposmoN. 

An  order  denying  relief  will  be  entered  by  this  Board. 

Lieut.  Col.  McKeeby  and  Mr.  Price  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 

48090—21 2S 


August  17,  1920. 
Case  No.  2868. 

In  re  CLAIM  OF  BALTIMOEE  &  OHIO  RAILEOAD  CO.  AND  BALTIVORE  A 
OHIO  RAILEOAD  CO.,  FEDERAL  ADMHriSTRATION. 

1.  CONTRACTS,  IMPLIED— RAILROAD  FACILITIES.— Where  oonstruction  of  a 

branch  railroad  to  a  Government  depot  Ib  urged  by  GoTernment  officers 
and  is  completed  by  the  railroad  company  wholly  upon  its  own  right  of 
way,  there  is  no  obligation  of  the  Government  to  reimburse  claimant 
the  cost  of  such  construction  or  any  part  thereof  in  the  absence  oi  an 
agreement  to  do  so. 

2.  RAILROAD  CONSTRUCTION,  LIABILITY  FOR.— A  line  constructed  by  a  rail- 

road company  wholly  upon  its  own  right  of  way  becomes  part  of  the 
company's  permanent  improvement,  and  in  the  absence  of  an  agreement 
must  be  paid  for  by  the  railroad  company. 

3.  CLAIM   AND   DECISION.— Appeal   from   the   decision   of   the*  Claims  Board, 

Transportation  Service,  on  a  claim  under  the  act  of  March  2,  1919,  for 
part  of  the  cost  of  construction  of  a  railroad  line.    Held,  claim  denied. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  a  claim  for  $85,474.06  and  comes  before  this  Board  on 
appeal  from  the  decision  of  the  Claims  Board,  Transportation  Servioe, 
which  said  board  disallowed  the  claim  on  the  ground  that  the  same 
was  not  authorized  by  any  Government  officer  and  for  the  further 
reason  that  the  construction  was  wholly  on  the  right  of  way  and 
property  of  the  railroad  company. 

2.  On  or  about  October  27,  1917,  the  United  States  GoTernment 
acquired  a  site  on  Curtis  Bay,  near  Baltimore,  for  the  establishment 
of  an  ordnance  depot,  under  the  authority  of  the  Secretary  of  War, 
dated  October  3, 1917,  and  thereupon  began  construction  on  the  said 
site  of  various  buildings  and  railroad  tracks  in  accordance  with 
plans  and  specifications  for  the  construction  of  the  said  depot. 

3.  Previous  to  the  summer  of  1917,  surveys  had  been  made  and 
adopted  by  the  Baltimore  &  Ohio  Kailroad  for  a  line  known  as  the 
Marley  Neck  branch,  to  extend  along  the  west  side  of  Curtis  Creek, 
from  a  point  on  the  railroad  company's  Curtis  Bay  branch,  near  the 
Standard  Guano  Co.'s  plant,  to  Thomas  Point,  thence  crossing  Cur- 
tis Creek  at  that  point  on  a  bridge,  thence  in  a  southwesterly  direction 
to  the  Magothy  Eiver.  This  line  was  projected  for  the  purpose  of  de- 
veloping the  territory  in  the  valley  of  Curtis  Creek  and  along  the 
west  shore  of  the  Patapsco  River.  The  line  as  located,  however, 
passed  directly  through  the  proposed  Government  depot,  and  the 
Government  insisted  on  the  line  being  changed  so  that  the  same  would 
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lie  alongside  the  Government  property,  but  not  pass  through  it.  In 
order  to  comply  with  the  Government  order  it  was  decided  by  the  rail- 
road company  to  locate  the  crossing  of  this  line  over  Curtis  Creek 
at  Stahls  Point  instead  of  Thomas  Point.  The  railroad  company 
thereupon  began  the  necessary  surveys  caused  by  this  decision  of  the 
Government  not  to  allow  the  railroad  company  to  run  its  track 
through  the  Government  reservation,  and  the  said  surveys  were  com- 
pleted by  the  railroad  company  some  time  in  November,  1917.  On 
September  26,  1917,  the  railroad  let  a  contract  to  the  McLean  Con- 
tracting Co.,  on  a  unit  price  basis,  for  the  construction  of  the  por- 
tion of  the  new  line  between  its  point  of  beginning,  on  the  Curtis 
Bay  branch,  and  a  point  near  the  site  of  the  proposed  ordnance  depot. 
By  reason  of  the  fact  that  the  surveys  were  not  completed  until  No- 
vember the  contractor  was  not  able  to  begin  operation  south  of  Cabin 
branch  until  November  16,  1917.  By  the  terms  of  the  contract  the 
McLean  Contracting  Co.  was  required  to  complete  such  contract  on 
or  before  December  26, 1917,  but  by  reason  of  the  delay  incident  to 
the  survey  its  time  for  the  completion  of  the  contract  would  have 
been  extended  to  at  least  February  26,  1918,  and  the  work  having 
run  into  the  the  winter  months,  through  no  fault  of  the  contractor, 
the  railroad  company  would  more  than  likely  have  further  extended 
the  time. 

4.  Early  in  December,  1917,  it  becoming  apparent  to  Government 
officers  stationed  at  the  Curtis  Bay  ordnance  depot  that  the  Baltimore 
&  Ohio  fiailroad  would  possibly  not  complete  this  extension  of  its 
line  in  time  for  the  same  to  be  of  any  value  in  hauling  materials 
necessary  for  the  construction  of  the  said  depot,  requests  were  made 
upon  the  railroad  company  that  it  proceed  to  push  the  said  con- 
struction as  much  as  possible,  and  to  that  end  Maj.  F.  A.  (luiiby, 
under  date  of  December  15,  1917,  directed  the  following  letter  to  the 
Baltimore  &  Ohio  Railroad  Co.  (claimant's  Exhibit  No.  2)  : 

"  1.  Confirming  conversation  with  your  chief  clerk  to-day,  will 
state  that  we  are  exceedingly  anxious  for  you  to  get  your  branch 
line  now  under  construction,  extended  to  our  Curtis  Bay  ordnance 
depot.  Since  the  original  plans  were  made,  we  have  added  to  this 
layout  two  (2)  very  Targe  warehouses  which  will  mean  a  great  in- 
crease in  the  amount  of  freight  to  be  handled  through  this  terminal. 
It  is  very  urgent  that  we  have  track  facilities  both  for  handling 
construction  material  and  freight  at  the  earliest  possible  moment. 
It  seems  to  us  from  observation  on  the  ground  that  our  operations 
are  going  to  be  very  seriously  hampered  by  lack  of  track  facilities 
unless  your  company  is  able  to  greatly  increase  progress  beins^  made 
on  construction  at  this  branch." 

and  thereafter  various  officers  stationed  at  the  ordnance  depot  at 
Curtis  Bay  conferred  with  the  officers  of  the  Baltimore  &  Ohio  Bail- 
road  Co.,  in  an  effort  to  hurry  tlie  construction  of  this  extension. 
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5.  The  Baltimore  &  Ohio  Railroad  Co.  about  this  time  canceled  the 
contract  with  McLean  Construction  Co.  and  entered  into  a  new  con- 
tract with  the  Empire  Engineering  Co.,  on  a  cost-plus  basis.  This 
company  took  over  the  work  on  January  6,  1918,  and  proceeded  to 
push  the  same  until  completion. 

6.  The  officers  in  charge  of  the  construction  of  the  ordnance  depot 
at  Curtis  Bay  fearing  the  railroad  company  would  be  unable  to  con- 
struct this  track  or  extension  in  time  to  be  of  much  use  in  hauling 
the  needed  materials  for  the  construction  of  the  said  depot,  after  a 
conference  with  Mr.  Maclsaac,  one  of  the  contractors  building  the 
ordnance  depot  at  Curtis  Bay,  decided  to  construct  a  ferry  slip  over 
which  the  needed  materials  for  the  construction  of  the  depot  were 
hauled  until  the  bay  froze  up  and  prevented  the  further  use  of  the 
ferry.  The  winter  of  1917-18  was  an  unusually  severe  one.  Curtis 
Creek  not  only  froze  up  but  the  land  froze  to  a  depth  of  from  one 
to  two  feet,  making  it  very  difficult  for  the  contractor  that  was  build- 
ing the  railroad  for  the  Baltimore  &  Ohio  to  complete  a  cut  situated 
just  opposite  the  bridge  the  railroad  company  was  constructing  aero® 
Curtis  Creek.  The  weather  being  so  severe  as  to  practically  make 
it  impossible  to  proc^d  with  the  excavation  of  this  cut,  the  rail- 
road company  strengthened  a  temporary  construction  bridge  they 
had  built  over  Curtis  Creek  for  its  work  trains,  and  put  in  a  fill 
and  constructed  around  the  cut  or  excavation,  a  special  detour  track 
and  turnout,  finally  connected  the  same  up  with  the  railroad  track 
that  the  Government  contractor  had  already  built  on  the  Govern- 
ment reservation,  and  finally  in  the  latter  part  of  January,  1918, 
managed  to  get  one  trainload  of  material  over  the  bridge  and  fill 
and  around  and  over  the  detour  track  to  the  ordnance  depot,  after 
which  the  fill  sank,  so  that  the  railroad  company  was  unable  to  use 
the  same  or  to  haul  any  other  material  for  approximately  two  or 
three  weeks,  but  finally  managed  to  get  its  trains  in  operation  and 
hauling  supplies  to  the  Curtis  Bay  depot  some  time  in  the  latter 
part  of  February,  1918. 

7.  During  all  the  time  that  the  railroad  was  attempting  to  get  the 
construction  through,  the  building  of  the  ordnance  depot  was  pro- 
gressing, and  the  necessary  material  was  unloaded  from  the  railroad 
some  3  or  more  miles  distant  from  the  depot,  and  hauled  in  over 
roads  nearly  impassible  by  wagons  and  trucks  at  a  great  expense  to 
the  United  States  Government. 

8.  As  previously  stated,  the  railroad  was  put  into  operation  late 
in  February,  l5l8,  just  about  the  timte  that  the  winter  broke,  so  that 
the  Government  contractor  was  able  to  use  the  ferry  (that  had  been 
constructed  for  the  purpose  of  taking  into  the  Government  reserva- 
tion the  materials  necessary  for  the  construction  thereof),  as  well  as 
the  railroad.    The  claim  here  presented  by  the  claimant  is  not  for 
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the  initial  cost  of  the  construction  of  this  railroad,  but  for  what  they 
designate  as  extraordinary  cost  due  to  the  construction  of  this  rail- 
road during  this  severe  winter,  and  for  the  further  construction  of 
the  detour  track  they  built  around  the  cut  in  an  effort  to  furnish  the 
Government  means  of  transporting  materials  to  the  ordnance  depot. 
None  of  the  track  for  which  the  railroad  company  is  asking  the  Gov- 
ernment to  pay  this  extraordinary  cost  of  constructing  was  con- 
structed on  any  Government  property,  the  same  being  constructed 
wholly  on  the  property  of  the  railroad  company  and  along  and  over 
a  route  that  the  company  had  laid  out  long  before  the  establishment 
of  the  Curtis  Bay  ordnance  depot.  The  only  change  in  this  route, 
surveyed  by  the  railroad  company  long  prior  to  the  establishment  of 
this  depot,  was  the  change  necessitated  by  the  refusal  of  the  Govern- 
ment to  permit  the  railroad  company  to  construct  its  line  througli 
and  over  the  Government  reservation,  and  for  this  changed  route  the 
railroad  company  is  making  no  claim. 

DECISION. 

1.  The  Baltimore  &  Ohio  Railroad  has  attempted  by  the  witnesses 
they  produced  to  establish  an  agreement  between  the  United  States 
Government  or  some  officer  or  agent  thereof  authorizing  the  construc- 
tion of  the  railroad  in  question,  or  at  least  authorizing  the  extraordi- 
nary expenditures  made  by  the  railroad  company  in  the  construc- 
tion of  this  line  in  the  midwinter  under  the  difficulties  hereinbefore 
enumerated.  Great  stress  was  laid  on  the  letter  of  Maj.  Gunby. 
Careful  perusal  of  that  letter  shows  that  he  was  simply  notifying 
the  railroad  company  of  the  urgent  need  of  the  construction  in  ques- 
tion and  that  no  positive  directions  or  instructions  were  given  by 
him  for  the  said  construction.  Col.  Proctor  in  his  examination 
stated  that  he  never  suggested  to  any  official  of  the  railroad  that  the 
Government  would  stand  the  expense  of  any  construction,  and  all  he 
did  was  suggest  to  the  railroad  company  the  necessity  for  the  rail- 
road, and  that  neither  he  nor  any  other  officer  of  the  Government 
authorized  the  construction,  or  had  any  authority  to  do  so. 

2.  The  War  Department  anticipating  claims  of  this  sort,  and  in 

order  to  forestall  them,  under  date  of  June  15, 1917,  promulgated  the 

following  telegram,  sent  to  all  department  commanders  (Government 

Exhibit  No.  1)  : 

June  15,  1917. 
"GoMMANDiifG  General  Southern  Department, 

"  Fort  Satn  Houston^  Texas. 
"Number  7234. 

"  It  has  recently  come  to  the  attention  of  the  War  Department  in 
connection  with  the  selection  of  sites  for  divisional  training  camps 
that  certain  railways  have  expected  to  charge  the  Government  cost 
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plus  ten  per  cent  for  constructing  railway  tracks  and  switches  con- 
necting suitable  points  on  their  lines  with  proposed  camp  sit^s.  In 
the  establishment  of  similar  camps  heretofore,  it  has  been  customary 
for  railways  to  so  extend  their  Imes  and  switches  free  of  cost  to  the 
Government  in  consideration  of  the  profit  derivable  from  the  greatly 
increased  traffic  incidental  to  the  location  of  such  camps.  No  au- 
thority has  been  given  to  anyone  to  offer  or  give  compensation  to 
railways  for  said  services.  You  will,  without  delay,  make  the  con- 
tents of  this  message  known  to  the  controlling  officials  of  all  railways 
concerned  in  your  department,  informing  them  that  no  authority 
has  been  or  will  be  given  contemplating  payment  for  such  facilities 
in  any  case  whatever.  Where  such  payment  is  demanded  you  will 
proceed  to  hunt  for  suitable  camp  sites  having  other  railway  facilities 
and  make  no  agreement  to  pay  for  facilities  of  above  type. ' 

^  McCain". 

3.  In  addition  to  this  the  Federal  Railroad  Administration  adopted 
a  resolution  that  all  construction  by  a  railroad  wholly  on  its  own 
right  of  way  should  be  paid  for  by  the  said  railroad  company  as  part 
of  its  permanent  improvement.  While  the  construction  in  question 
inured  to  the  benefit  of  the  War  Department  by  enabling  it  to  get 
certain  of  its  materials  into  the  ordnance  supply  depot  at  Curtis 
Bay,  yet  that  was  not  the  sole  object  of  the  construction  of  this  track. 
It  was  constructed  by  the  railroad  company  as  an  ordinary  business 
venture  for  the  purpose  of  supplying  certain  other  activities  and 
developing  the  region  in  and  around  Curtis  Bay  Valley. 

4.  The  evidence  shows  conclusively  that  no  officer  or  agent  of  the 
Secretary  of  War  authorized  this  construction  or  entered  into  any 
agreement  or  promise  with  any  official  of  the  railroad  company  that 
the  United  States  Government  would  pay  for  this  construction  or 
the  excess  cost  of  the  construction  caused  by  the  severe  winter  of 
1917-18.  Before  this  Board  can  say  that  the  claimant  is  authorized 
to  recover,  it  is  necessary  for  the  Board  to  find  that  there  was  some 
agreement,  express  or  implied,  entered  into  between  the  claimant  and 
some  officer  or  agent  acting  under  the  authority,  direction,  or  instruc- 
tion of  the  Secretary  of  War  or  the  President.  This  the  claimant 
has  failed  to  establish,  and  for  that  reason  and  for  the  further  reason 
that  the  construction  of  the  track  in  question  was  wholly  on  the 
property  of  the  railroad  company  this  Board  is  of  the  opinion  that 
all  relief  asked  for  by  the  claimant  must  be  denied. 

DISPOSITION. 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section;  Mr.  Steever  concurring  for  the  War  Department 
Claims  Board. 


August  18, 1920. 
Case  No.  2807. 

In  re  CLAIH  OF  NEW  YOEK  CENTRAL  RAILROAD  CO.  AND  WALKER  D. 
EDTES,  DIRECTOR  GENERAL  OE  RAILROADS,  HEW  TORK  CENTRAL 
RAILROAD. 

I  CONTRACTS  IMPLIED— RAILROAD  EACILITIES.—Where  a  railroad  com- 
pany at  the  Instance  of  local  and  Federal  health  offloers  Installed  toilets 
on  the  railroad's  right  of  way  for  the  use  of  troops  detraining  at  Camp 
Xerritt,  N.  J,,  without  an  agreement  regarding  payment  for  the  same,  no 
obligation  arises  on  the  part  of  the  Goyernment  under  the  act  of  March 
2,  1919,  to  reimburse  claimant  the  cost  of  such  construction. 

1  CONTRACTS  IMPLIED— RAILROAD  FACILITIES.— Where  claimant  operated 
a  storage  track  for  the  accommodation  of  troop  coaches  without  any 
express  agreement  regarding  liability  for  its  maintenance,  and  such 
track  is  on  the  claimant's  right  of  way,  the  liability  of  maintenance 
follows  the  ownership,  and  the  track,  being  the  property  of  the  claimant, 
must  be  maintained  at  the  claimant's  expense. 

1  CLAIM  AID  DECISION. — Appeal  from  decision  of  the  Claims  Roard,  Trans- 
portation Senrlce,  on  a  claim  for  $8,079.88,  expense  of  constructing  toilets 
on  the  railroad's  right  of  way,  and  $193.16,  expense  of  maintenance  of  a 
storage  track  on  the  claimant's  right  of  way.    Held,  claim  denied. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $8,079.88,  arising  out  of  an  alleged 
informal  agreement  entered  into  between  the  claimant  and  the 
Government. 

2.  The  case,  by  consent  of  counsel,  has  been  considered  upon  the 
record  and  upon  the  brief  filed  by  the  counsel  for  the  claimant. 

3.  It  appears  from  the  record  that  the  United  States  Government 
had  a  large  camp  known  as  Camp  Merritt  located  near  Dumont, 
^-  J.,  and  that  the  movement  of  troops  in  and  out  of  said  camp 
amounted  to  about  1,500,000  men;  that  the  facilities  for  handling 
passengers  at  the  regular  railroad  station  of  the  claimant  at  Dumont 
^ere  totally  inadequate  for  the  business  handled,  and  that  under  the 
regulations  of  the  commanding  officer  of  Camp  Merritt  troop  trains 
arriving  after  12  o'clock  midnight  were  not  permitted  to  move  to  the 
detraining  points  within  the  camp,  but  were  held  on  sidings  at  Du- 
niont  until  after  8  o'clock  in  the  morning.    During  this  period  it  was 
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necessary  for  the  troops  to  be  held  on  the  trains,  and  the  holding 
of  so  many  men  upon  said  trains  resulted  in  such  offensive  and 
unsanitary  conditions  in  and  around  the  portion  of  the  town  where 
the  trains  were  held  that  the  State  and  local  health  officers,  in  con- 
junction with  a  Federal  health  officer,  called  the  attention  of  the 
railroad  company  to  the  conditions  existing,  and  urged  that  steps 
be  taken  at  once  to  provide  a  remedy.  In  consequence  of  this  protest 
and  request,  the  railroad  company  constructed  upon  its  right  of  way 
two  toilets,  and  in  so  doing  expended  the  sum  of  $7,828.41,  and  filed 
claim  with  the  Claims  Board,  Transportation  Service,  for  said 
amount. 

4.  The  claimant  also  included  in  its  claim,  an  item  known  as  item 
E,  for  maintenance  of  a  coach  storage  track  at  Dumont,  in  the  sum 
of  $193.16. 

5.  The  evidence  shows  that  this  coach-storage  track  was  located 
upon  the  right  of  way  of  the  railroad. 

6.  The  Claims  Board,  Transportation  Service,  disallowed  these 
items,  and  from  that  decision  the  claimant  appeals  to  this  Board. 

DECISION. 

1.  The  evidence  shows  that  there  was  absolutely  no  express  agree- 
ment, either  in  connection  with  the  construction  of  the  toilets,  or  in 
connection  with  the  maintenance  of  the  coach-storage  track,  and  the 
claim  is  based  entirely  upon  an  alleged  implied  agreement.  We  must, 
therefore,  look  to  all  the  facts  and  circumstances  surrounding  the 
case  for  evidence  which  might  establish  any  implied  agreement  obli- 
gating the  Government  to  reimburse  claimant  either  for  the  toilets, 
or  for  the  maintenance  of  the  tracks  in  question. 

2.  With  reference  to  the  toilets — the  ordinary  and  customary  rule 
is,  that  it  is  the  duty  of  a  common  carrier  to  provide  conveniences  of 
this  nature  for  its  passengers.  The  fact  that  the  passengers  handled 
in  this  instance  were  troops  in  the  service  of  the  United  States,  and 
were  not  civilians,  does  not  change  the  rule  unless  some  clear  and 
convincing  evidence  is  shown  of  some  agreement  on  the  part  of 
the  Government  to  pay  for  the  expenditures  made  upon  such  con- 
veniences. 

3.  The  toilets  were  constructed  upon  the  claimant's  right  of  way, 
and  became  the  property  of  the  claimant.  Had  the  claimant  been 
engaged  in  transporting  1,500,000  civilian  passengers  to  and  from 
the  camp  in  question,  and  been  compelled  from  any  cause  to  regularly 
hold  its  trains  at  Dumont  for  any  appreciable  length  of  time  so  that 
the  holding  of  said  trains  at  the  said  station  would  have  created  a 
public  nuisance  and  been  detrimental  to  the  health  of  the  people  of 
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that  community,  no  question  would  have  arisen  as  to  the  duty  and 
the  obligation  on  the  part  of  the  railroad  company  to  have  furnished 
similar  conveniences,  and  to  have  abated  the  nuisance  occasioned  by 
the  lack  of  such  facilities. 

4.  There  is  no  evidence  that  even  a  request  was  made  by  any  officer 
or  agent  of  the  Secretary  of  War  for  the  construction  of  the  facilities 
in  question.  The  evidence  is  clear  that  the  State  and  local  authorities, 
supplemented  by  the  Federal  health  officer,  called  the  attention  of  the 
railroad  company  to  the  insanitary  conditions  existing,  and  re- 
quested that  the  nuisance  arising  therefrom  be  abated,  and  certainly 
no  implied  agreement  can  arise  from  the  abatement  of  a  nuisance. 

5.  The  Board  is  therefore  of  the  opinion  from  all  the  facts  and 
circumstances  surrounding  the  construction  of  the  toilets  in  question, 
that  no  implied  agreement  arose  within  the  purview  of  the  act  of 
March  2,  1919,  whereby  the  Government  became  obligated  to  reim- 
burse the  claimant  for  any  expenditures  made  in  that  behalf. 

6.  In  regard  to  the  item  for  the  maintenance  of  coach  storage 
tracks  at  Dumont,  $193.16:  The  evidence  shows  that  these  tracks 
were  located  upon  the  railroad  right  of  way,  and  were,  therefore,  the 
property  of  the  railroad,  and  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  the  rule  that  ownership  involves  maintenance 
would  follow,  and  except  in  a  case  where-  there  was  clear  and  con- 
vincing evidence  to  rebut  this  presumption,  no  implied  agreement 
could  arise  obligating  the  Government  to  pay  for  maintenance  of 
the  claimant's  property. 

7.  The  Board  is  therefore  of  the  opinion  that  from  all  the  facts 
and  circumstances  of  the  case,  no  implied  agreement  arose  within  the 
purview  of  the  act  of  March  2, 1919,  whereby  the  Government  became 
obligated  to  reimburse  the  claimant  for  any  expenses  incurred  in 
maintaining  the  tracks  in  question. 

8.  For  the  reasons  above  stated,  relief  must  be  denied  on  both  items, 
and  the  decision  of  the  Claims  Board,  Transportation  Service,  be 
sustained. 

DISPOSITION. 

The  appeal  section  hereby  transmits  its  decision  to  the  transporta- 
tion section  for  action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  appeal 
section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  18,  1920. 
Case  No.  2828. 

In  re  CLAIM  OF  THE  H.  K.  lEIOHTOH  CO. 

1.  CONSTRXrCTIOH   OE   CONTRACI!— PREMIUM   ON   PERFORMANCE   BOND.— 

Where  claimant  had  a  contract  providing  for  reimbursement  of  certain 
costs  Including  "  such  bonds,  lire  •  •  •  and  other  insurance  as  the 
contracting  oilicer  may  approve  or  require"  it  Is  not  entitled  to  reim- 
bursement of  cost  of  performance  bond  required  by  another  proTifloa  of 
the  contract. 
8.  CLAIM  AND  DECISION. — Claim  for  $1,518.18  presented  under  G.  0. 103»  based 
upon  a  validly  executed  contract  for  the  construction  of  a  hospital  at 
Fort  Snelling,  Minn.    Held,  claimant  is  not  entitled  to  recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

1 .  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  1918,  and  is  for  $1,618.13,  under  the  following 
circumstances : 

2.  The  claimant  had  a  formal  cost  plus  percentage  contract,  dated 
October  15,  1918,  for  the  construction  of  additions  to  the  hospital 
at  Fort  Snelling,  Minn. 

3.  The  claim  is  presented  in  two  parts.  Part  1  is  for  additional 
fee.  Part  2  is  for  reimbursement  on  account  of  premium  paid  for  a 
performance  bond  required  by  Article  IX  of  the  contract. 

4.  The  material  portions  of  the  contract  are  as  follows : 

"Article  II. — Cost  of  the  work, — The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved  or 
ratified  by  the  contracting  officer  and  as  are  included  in  the  foUowin/g: 
items : 

"(6)  All  subcontracts  made  in  accordance  with  the  provisions  of 
this  agreement. 

"(A)  Such  bonds,  fire,  public  liability,  employers'  liability,  work- 
men's compensation  and  other  insurance  as  the  contracting  officer 
may  approve  or  require    *     *     *." 

"  Article  III. — Determination  of  fee. — As  full  compensation  for 
services  of  the  contractor,  including  profit  and  all  general  overhead 
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expense,  except  as  herein  specifically  provided,  the  contracting  officer 
diall  pay  to  the  contractor  in  the  manner  hereinafter  prescribed  a  fee 
to  be  determined  at  the  time  of  completion  of  the  work  from  the  fol- 
lowing schedule    *    *    *: 
"If  the  cost  of  the  work  is  $100,000  or  under,  a  fee  of  7%  of  such 

cost. 

«  *  «i  «  «  «  « 

''Provided^  however^  That  the  fee  upon  such  part  of  the  cost  of  the 
work  as  is  represented  by  payments  to  subcontractors  under  subdi- 
vision (b)  oi  Article  II  hereof  shall  in  each  of  the  above  contingen- 
cies be  two  and  one-half  per  cent  (2^%)  and  no  more  of  the  amount 
of  such  part  of  the  cost. 

"  The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  work,  exclusive  of  all  freight  charges  thereon,  shall  be 
included  in  the  cost  of  the  work  for  the  purpose  of  reckoning  such 
fee  to  the  contractor,  but  for  no  other  purpose." 

'•Article  IX.  Bond. — The  contractor  shall,  prior  to  commencing 
the  said  work,  furnish  a  bond,  with  sureties  satisfactory  to  the  con- 
tracting officer,  in  the  sum  of  twenty  thousand  ($20,000)  dollars, 
conditioned  upon  its  full  and  faithful  performance  of  all  the  terms, 
conditions,  and  provisions  of  this  contract  and  upon  its  prompt  pay- 
ment of  all  bills  for  labor,  material,  or  other  service  lurnished  to 
the  contractor." 

** Article  XIV.  Settlement  of  disputes, — This  contract  shall  be 
interpreted  as  a  whole ;  and  the  intent  of  the  whole  instrument,  rather 
than  the  interpretation  of  any  special  clause,  shall  govern.  If  any 
doubts  or  disputes  shall  arise  as  to  the  meaning  or  interpretation  of 
anything  in  this  contract,  or  if  the  contractor  shall  consider  itself 
prejudic€fd  by  any  decision  of  the  contracting  officer  made  under  the 
provisions  of  Article  IV  hereof,  the  matter  shall  be  referred  to  the 
officer  in  charge  of  the  construction  division  of  the  Army  for  deter- 
mination. If,  however,  the  contractor  shall  feel  aggrieved  by  the 
decision  of  that  officer,  it  shall  have  the  right  to  submit  the  same  to 
the  Secretary  of  War,  whose  decision  shall  be  final  and  binding 
upon  both  parties  hereto." 

5.  The  claimant  completed  the  work.  It  has  been  reimbursed  for 
its  direct  expenditures  in  connection  therewith  amounting  to 
$T0,354.57.  It  has  been  reimbursed  for  payments  made  to  its  sub- 
contractors in  the  siun  of  $29,424.36.  The  Government  furnished 
materials  amounting  to  $606.40. 

6.  Claimant  was  credited  with  a  fee  of  $6,695.87.  This  fee  was 
calculated  on  the  basis  of  7  per  cent  of  the  total  sum  arrived  at  by 
adding  the  cost  of  its  direct  expenditures,  $70,354.67,  to  the  price  of 
the  materials  furnished  by  the  Government,  $506.40,  plus  2i  per  cent 
of  the  sum,  $29,424.35,  paid  to  subcontractors. 

7.  Claimant  paid  the  sum  of  $214  as  pr^nium  on  a  performance 
bond.  This  item  was  disallowed. 
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8.  Claimant  contends  that  it  is  entitled  to  7  per  cent  on  the  amount 
it  paid  to  subcontractors,  and  that  it  is  entitled  to  recover  the  amount 
paid  out  by  it  as  a  premium  on  the  performance  bond. 

DECISION. 

I. 

1.  With  reference  to  the  fee  to  which  claimant  is  entitled  the  con- 
tract is  plain  and  unambiguous.  It  provides  that  claimant  is  entitled 
to  2J.  per  cent,  and  no  more,  upon  the  sum  paid  out  by  it  to  sub- 
contractors. Claimant  has  received  credit  for  the  sum  it  is  entitled 
to  receive  as  fee  upon  payments  made  by  it  to  subcontractors. 

2.  There  is  no  ground  upon  which  claimant's  contention  can  be 
sustained  that  it  is  entitled  to  7  per  cent  upon  payments  made  by  it 
to  subcontractors. 

II. 

1.  The  formal  contract  is  in  the  usual  form  of  Government  oon-^ 
tracts  for  similar  work.  By  the  contract  claimant  is  required  to 
furnish  a  performance  bond.  There  is  no  direct  provision  in  the 
contract  that  claimant  shall  be  reimbursed  the  premium  therefor^ 
and  there  is  no  general  provision  in  the  contract  which  may  be  con- 
strued as  entitling  claimant  to  such  reimbursement. 

2.  A  contract  similar  in  form,  upon  which  a  claim  was  made  for 
reimbursement  for  the  premium  paid  for  a  performance  bond,  was 
before  the  Comptroller  of  the  Treasury  under  date  of  May  29,  1919. 
The  comptroller  then  held,  and  his  decision  was  reaffirmed  under  date 
of  June  25, 1919,  that  the  Government  was  under  no  obligation  to  re- 
imburse the  contractor  for  the  premium  paid  by  it  for  the  perform- 
ance bond.    The  opinion  of  the  comptroller  is  in  part  as  follows : 

"  The  bond  for  performance  was  required  by  Article  TX  of  the  con- 
tract. It  was  not  a  bond  within  the  discretion  of  the  contracting  of- 
ficer to  approve  or  require,  and  it  fell  within  none  of  the  classes  named 
in  Article  II.  The  interpretation  of  the  administrative  officers  that 
the  reimbursement  was  there  authorized  cannot  be  accepted  by  this 
office,  and  the  ruling  that  the  payment  is  not  authorized  of  the  pre- 
mium of  such  bonds  is  adhered  to." 

8.  The  claim  here  is  on  "  all  fours  "  with  the  claim  considered  by  the 
comptroller.    His  decision  is  binding  in  the  instant  case. 

4.  Under  a  fair  and  reasonable  construction  of  the  terms  of  the 
contract,  and  in  view  of  the  comptroller's  decision  above  referred  to, 
it  is  apparent  that  claimant  is  not  entitled  to  reimbursement  for  the 
premium  paid  for  the  performance  bond. 
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III. 

Tor  the  reasons  stated,  claimant  is  not  entitled  to  recover. 

DISPOSinOK. 

This  decision  is  hereby  transmitted  to  the  Construction  Section, 
War  Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Fowler  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  18, 1920. 
Case  No.  2821. 

/n  re  FENKSYXVAKIA  RAILWAY,  EASTERN  LUTES. 

1.  CONTRACTS   IMPLIED— RAILROAD   FACILITIES.— Where  Improyements    t& 

docking  facilities  were  made  by  a  railroad  company  on  its  own  property 
at  the  request  and  with  the  approval  of  the  Oovernment,  but  without 
any  agreement  as  to  payment  therefor,  no  obligation  arose  on  the  part 
of  the  Oovernment  under  the  act  of  March  2,  1919,  to  pay  the  railroad 
company  the  expense  of  such  improvements. 

2.  CLAIM  AND  DECISION.— Appeal  from  the  decision  of  the  Claims  Board,  Trans- 

portation Service,  on  a  claim  for  $11,769.22,  expenses  of  improvements  to- 
docking  facilities  made  by  a  railroad  company.    Held,  claim  denied. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Transportation  Service 
Claims  Board  on  a  claim  for  $11,769.22,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  United 
States.  A  hearing  has  been  had  at  which  hearing  both  the  claimant 
and  the  Government  were  represented  by  counsel. 

2.  The  Government  transportation  officers,  as  well  as  the  officers 
of  the  Medical  Corps,  on  or  about  October  28,  1918,  found  that  the 
facilities  for  handling  wounded  soldiers  returning  from  France  at 
the  piers  in  New  York  were,  in  their  judgment,  inadequate  in  that 
no  protection  was  given  to  such  wounded  or  sick  men  from  the  weather 
while  being  transferred  from  the  ship  to  the  hospital  trains,  and  the 
matter  was  taken  up  with  K.  L.  Dickerson,  general  agent,  United 
States  Eailroad  Administration,  for  the  Pennsylvania  Railroad, 
eastern  lines,  with  a  view  to  having  the  railroad  provide  the  facilities. 
In  the  course  of  these  negotiations  it  was  proposed  that  at  Pier  D, 
Jerse}'  City,  certain  portions  of  the  pier  should  be  inclosed. 

8.  The  railroad  representative  took  the  matter  up  with  his  su- 
periors and  estimates  of  the  cost  and  plans  for  the  rearrangement  of 
the  pier  were  at  once  made  and  work  was  actually  started  on  No- 
vember 21, 1918,  and  completed  January  28, 1919. 
•  4.  There  was  no  express  agreement  in  connection  with  the  question 
of  payment  for  the  work  done ;  in  fact,  there  is  absolutely  no  evidence- 
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that  the  question  as  to  who  should  pay  for  the  work  was  ever  con- 
sidered by  any  of  the  parties  to  the  oral  negotiations. 

5.  There  is  evidence  that  the  plans  proposed  by  the  railroad  and 
afterwards  carried  to  completion  received  the  approval  of  Col.  J.  N. 
Kennedy,  Medical  Corps,  United  States  Army,  and  the  approval  of 
Capt.  I.  R.  Katner,  Quartermaster  Corps,  in  charge,  port  of  em- 
barkation. 

6.  The  claimant  contends  that  the  work  did  not  in  any  way  add 
to  the  facilities  of  the  railroad  for  handling  its  ordinary  business; 
that  the  same  was  done  at  the  request  of  the  Government,  and  that 
an  implied  agreement  arose  from  the  performance  of  the  work 
which  obligated  the  Government  to  reimburse  the  railroad  for  the 
amount  expended  in  providing  the  facilities  desired. 

DECISION. 

1.  The  evidence  shows  clearly  that  there  was  no  express  agreement 
and  none  is  alleged.  The*  evidence  also  shows  that  the  entire  con- 
struction was  made  upon  property  of  the  railroad  company  and  were 
additions  to  buildings  which  had  long  been  owned  by  the  claimant. 

2.  While  the  doing  of  worjk  by  one  party  and  acceptance  of  the 
benefits  of  same  by  the  other  may  under  some  circumstances  result 
in  an  implied  agreement  to  reimburse  the  doer  for  the  cost  of  the 
work  done,  yet  in  the  instant  case  where  work  is  done  upon  the 
property  of  the  claimant  by  the  claimant  and  without  any  express 
agreement  the  presumption  is  that  said  work  was  for  the  benefit  of 
the  claimant,  and  very  clear  and  convincing  proof  is  necessary  in 
order  to  overcome  this  presumption. 

3.  In  the  instant  case  there  is  no  such  proof.  There  is  evidence 
that  the  work  done  is  of  no  benefit  to  the  railroad  in  the  handling 
of  its  ordinary  business,  but  it  is  likewise  evident  that  the  providing 
:f  the  facilities  in  question  tended  to  increase  the  proportion  of  Gov- 
ernment sick  and  wounded  soldiers  to  be  transported  and  handled 
over  the  claimant's  lines,  for  the  reason  that  the  possession  of  such 
facilities  led  to  the  docking  and  unloading  and  routing  of  a  larger 
proportion  over  claimant's  line  than  mic:ht  have  been  so  routed  had 
such  facilities  not  existed. 

4.  It  is  contended  that  during  the  period  of  Federal  control  it 
made  no  difference  to  the  Pennsylvania  Kailroad  Co.  whether  the 
traffic  moved  over  its  lines  or  whether  it  moved  over  other  lines,  but 
the  Board  must  consider  the  Federal  administration  as  the  admin- 
istrator of  each  of  the  individual  railroads*  and  in  seeking  for  facts 
and  circumstances  out  of  which  an  implied  a^rreement  could  arise 
must  treat  the  question  as  if  each  railroad  was  being  operated  as  a 
distinct  business  proposition. 
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5.  Viewed  in  this  light  it  is  clear  that  in  order  to  obtain  the  extra 
business  which  would  naturally  flow  from  the  possession  of  superior 
facilities  the  railroad  would  ordinarily  have  installed  such  facilities 
at  its  own  expense,  and  in  the  absence  of  any  express  agreement  to 
Ihe  contrary  it  is  difficult  to  see  how  any  implied  agreement  obligat- 
ing the  Government  to  reimburse  the  claimant  for  expenses  incurred 
in  providing  such  facilities  can  arise. 

6.  The  Board  is  therefore  of  the  opinion  that  no  agreement,  either 
-express  or  implied,  within  the  purview  of  the  act  of  March  2,  1919, 
was  entered  into  between  the  claimant  and  the  OovemmenL  Belief 
must  therefore  be  denied. 

DISPOSITION. 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  18,  1920. 
Case  No.  2786. 

In  re  CLAIM  OP  WESTERN  CARTRIDGE  CO. 

* 

1.  K£&G£R  OE  NEGOTIATIONS  IN  WRITTEN  INSTRUMENT.— In  the  absence 
of  duress,  fraud,  or  mistake  of  fact,  prior  oral  negotiations  are  merged 
in  the  subsequent  written  instrument  signed  by  the  parties,  and  it  makes 
no  difference  that  the  instrument  was  proxy  signed  on  the  part  of  the 
ITnlted  States. 

1  CONSTRUCTION  OF  CONTRACT. — In  the  absence  of  ambiguity  in  a  contract, 
it  is  to  be  construed  in  accordance  with  its  plain  meaning  and  can  not 
be  altered  by  evidence  outside  of  the  instrument. 

t  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2, 1919,  for  $140,357.30, 
based  upon  a  proxy-signed  contract  for  the  manufacture  of  cartridges. 
Held,  claimant  is  not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  under  the  act  of  March  2,  1919.  State- 
ment of  claim,  Form  B,  has  been  filed  in  accordance  with  Purchase, 
Storage,  and  Traffic  Division  Supply  Circular  No.  17,  1919,  for 
$140,357.30,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States.  The  claim  was 
originally  presented  to  the  Ordnance  District  Claims  Board  in  St. 
Louis,  and  was  allowed.  The  papers  were  thereupon  transmitted  to 
the  Ordnance  Claims  Board  at  Washington.  Upon  consideration, 
that  Board  reversed  the  St.  Louis  District  Board  and  disallowed  the 
claim.  From  this  decision  the  claimant  appealed  to  the  Board  of 
Contract  Adjustment,  and  a  hearing  was  conducted  by  the  latter 
Board  at  which  claimant  was  present. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows : 
Claimant  is  a  corporation,  with  its  principal  place  of  business  at  East 
Alton,  111.  In  the  latter  part  of  the  year  1917  claimant  had  a  con- 
tract with  the  Government  for  the  manufacture  of  !30  caliber  car- 
tridges. While  in  the  performance  of  this  contract,  claimant  re- 
ceived a  letter  of  date  December  10, 1917,  from  Gen.  William  Crozier, 
Chief  of  Ordnance,  directing  claimant  to  proceed  with  the  prepara- 
tion for  the  manufacture  and  with  the  manufacture  of  80,000,000 
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S-millimeter  Lebel  cartridges.     Paragraphs  2  and  3  of  this  letter  are 
as  follows : 

"2.  Formal  contract  with  you  covering  the  terms  of  delivery  and 

gayment,  and  containing  such  other  and  usual  terms  as  the  Chief  of 
Ordnance  may  prescribe,  will  be  prepared  and  forwarded  you  for 
execution  as  soon  as  practicable.  It  is  understood  that  if  the  pend- 
ing orders  and  contracts  with  you  for  .30  caliber  cartridges  are 
placed  on  a  cost-plus  basis  of  payment  that  in  such  case  the  contract 
for  these  8  M/M  cartridges  will  be  placed  upon  the  same  basis. 

"  3.  If  you  find  it  necessary  to  the  prompt  execution  of  this  order 
to  lease  the  plant  for  which  you  are  negotiating  at  Kansas  City, 
Missouri,  you  may  add  $1.00  per  thousand  to  the  price  of  the  car- 
tridges there  manufactured  to  apply  on  the  rental  of  said  plant.  If 
you  nave  any  difficulty  in  obtaining  this  plant  this  office  will  endeavor 
to  assist  you." 

3.  A  written  contract,  Xo.  16303,  of  date  February  26,  1918,  was 
entered  into  between  claimant  and  the  Government  by  which  claim- 
ant agreed  to  "make  for  and  sell  to  the  United  States,"  in  accord- 
ance with  certain  drawings  and  specifications,  "eighty  million 
(80,000,000)  eight-millimeter  (8  mm.)  French  Lebel  ball  cartridges, 
Model  D  (a.  m.)."  The  contract  was  signed  by  the  claimant  and  by 
"  Samuel  McRoberts,  colonel.  Ordnance,  National  Army  contract- 
ing officer,  by  Chas.  N.  Black,  lieut.  colonel,  Ordnance  Department, 
National  Army,  and  is  therefore  proxy  signed. 

4.  The  contract  is  on  one  of  the  usual  printed  forms  for  contracts 
prepared  and  used  by  the  Ordnance  Department,  with  the  blank 

'Spaces  filled  out  with  typewriter.  Two  of  the  pages,  designated  as 
"Third  Sheet  (a)"  and  "Third  Sheet  (6),"  appear  in  the  contract 
in  sequence  immediately  after  the  printed  "  Third  Sheet."  The  bone 
of  contention  in  this  case  arises  under  the  last  clause  of  paragraph  7 
of  Article  III.  Paragraph  7,  which  is  typewritten  on  "  Third  Sheet 
(a)"  and  "  Third  Sheet  (&),"  is  as  follows: 

"  7.  The  United  States  agrees  to  place  at  the  disposal  of  the  con- 
tractor for  the  purpose  of  this  contract  machinery  procured  from 
the  plant  of  the  I^rass  and  Metals  Manufacturing  Company,  Kansas 
City,  Missouri,  under  Army  requisition  dated  December  20,  1917 
(P-^413.8/1064) ;  and  the  contractor  agrees  at  its  own  expense  to 
care  for  and  maintain  said  machinery  in  good  working  order  (reason- 
able war  and  tear  excepted)  and  to  deliver  the  same  to  the  United 
States  upon  the  termination  of  this  contract. 

"  The  contractor  agrees  to  make  the  necessary  changes  in  the  re- 
arrangement of  its  plant,  machinery,  and  tools  to  accommodate  such 
of  the  additional' machinery  furnished  by  the  United  States  as  is 
utilized  for  the  purposes  oi  this  contract,  and  to  adapt  said  plant, 
machinery,  and  tools  and  said  additional  machinery  to  the  purposes 
of  this  contract,  and  to  replace  the  same  at  the  termination  of  the  con- 
tract in  condition  for  the  manufacture  of  caliber  .30  ball  cartridges, 
without  cost  to  the  United  States." 
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Article  XV^II  of  the  contract  provides  as  follows: 

'* Article  XVII.  Except  as  this  contract  shall  otherwise  provide, 
any  doubts  or  disputes  which  may  arise  as  to  the  meaning  of  any- 
thing in  this  contract  shall  be  referred  to  the  Chief  of  Ordnance  for 
determination.  If,  however,  the  contractor  shall  feel  aggrieved  at 
any  decision  of  the  Chief  of  Ordnance  upon  such  reference,  he  shall 
have  the  right  to  submit  the  same  to  the  Secretary  of  War,  whose  de- 
cision shall  be  final." 

5.  Claimant  gradually  transformed  its  plant  from  the  manufac- 
ture of  .30  caliber  cartridges  to  8  millimeter  cartridges.  This  re- 
quired changes  in  practically  all  the  machines  in  claimant's  plant  at 
a  great  cost.  Claimant  also  procured  machines  and  machinery  from 
the  Brass  &  Metals  Manufacturing  Co.,  Kansas  City,  Mo.,  re- 
ferred to  in  the  letter  from  Gen.  Crozier,  and  installed  same  in  its 
plant  at  East  Alton.  This  operation  and  transformation  required 
the  alteration,  moving,  and  relocating  of  machines  in  the  plant  of 
daimant  at  considerable  cost. 

6.  The  price  which  claimant  was  to  receive  for  the  manufacture 
of  the  8-millimeter  shells  is  fixed  by  Article  III  of  the  contract,  as 
follows : 

*'The  purchase  price  for  each  article,  set,  or  lot  delivered  and  ac- 
cepted as  hereinbeiore  provided  shall  be  the  sum  of  forty-seven  dol- 
lars and  fifty  cents  per  thousand  cartridges  and  the  total  purchase 
price  for  the  number  or  quantity  of  articles  contracted  for  shall  be 
the  sum  of  three  million  eight  hundred  thousand  dollars  ($3- 
81)0,000)." 

It  is  provided  in  Article  VII  that  the  United  States  shall  have  the 
right  to  order  additional  cartridges,  and  the  price  for  such  additional 
cartridges  is  fixed  at  $47  per  thousand  rounds. 

T.  The  contract  of  February  26,  1918,  was  amended  by  four  sup- 
plemental contracts  bearing  dates  May  21,  1918,  June  5,  1918,  June 
14, 1918,  and  July  19, 1918.  These  supplemental  contracts  related  to 
the  manufacture  of  additional  cartridges,  basis  of  paj'ment  for  bul- 
lets, extension  of  time  for  delivery,  and  acceptance  of  overrun  of 
cartridges;  and  in  each  it  is  expressly  stipulated  that,  except  as 
therein  modified,  all  other  provisions  of  the  contract  of  February  26, 
1918, "  shall  remain  in  full  force  and  effect." 

8.  The  claim  is  for  the  cost  and  expense  incurred  in  transforming 
and  rearranging  claimant's  plant  at  East  Alton  for  the  manufacture 
of  8-millimeter  cartridges,  it  being  the  contention  of  claimant  that 
It  should  be  reimbursed  for  same  by  the  United  States. 

9-  The  negotiations  leading  up  to  the  final  execution  of  the  con- 
tract extended  over  a  period  of  about  two  months.  The  first  part  of 
the  negotiations  were  conducted  by  Maj.  (later  Col.)  Hayden  Fames, 
of  the  Ordnance  Department,  in  charge  of  production  of  small  arms 
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and  small-arms  ammunition,  and  Maj.  F.  B.  Clark,  of  the  Ordnance 
Department,  who  was  delegated  by  Col.  Eames  to  exercise  immediate 
supervision  over  the  entire  matter.  Col.  Eames  instructed  Maj.  A.  M. 
Holcombe,  Chief  of  the  Contract  Section,  Small  Arms  Division,  Ord- 
nance Department,  to  proceed  with  the  preparation  of  the  contract, 
in  which  a  flat  price  was  made.  Col.  Eames  testified  that  at  some 
time  during  the  negotiations,  "  but  before  the  execution  of  the  con- 
tract," Mr.  Olin  called  his  attention  to  the  losses  which  would  inevi- 
tabl}'  result  from  transforming  his  plant  from  the  manufacture  of 
one  variety  of  cartridges  to  another,  and  that  he  (Olin),  "was  as- 
sured by  me  that  the  Government  would  protect  him  in  that."  He 
further  testified : 

"  Those  assurances  were  simply  coming  up  by  way  of  saying  that 


f  jnng  that  a  specific  charge  was  contemplated,  or  any  other  particu- 
lar way.  The  price  might  have  been  made  so  as  to  cover  it.  The 
cost-plus  percentage  arrangement  might  have  been  made  so  as  to 
•cover  it." 

This  was  in  January,  1918.  About  that  time.  Col.  Eames  testified, 
his  functions  and  the  entire  functions  of  the  Ordnance  Department 
changed,  and  he  "  had  no  longer  any  Concern  whatever  in  the  draft- 
ing of  the  contract."    He  amplified  this  statement  as  follows : 

"  In  January.  1918,  as  I  remember  the  date,  some  theorists  con- 
cluded to  modii}'^  the  organization  of  the  Ordnance  Department,  so 
that  actual  cogent  operations  could  not  take  place.  The  Ordnance 
Department  was  divided  into  air-tight  compartments,  in  which  the 
various  functions  leading  to  a  given  purpose  were  utterly  separated, 
and  that  is  the  point  to  which  1  referred.^' 

10,  Maj.  F.  B,  Clark  testified  that,  in  conjimction  with  Maj.  A.  M. 
Holcombe,  he  conducted  the  negotiations  up  to  a  certain  point,  when 
the  new  organization  of  the  Ordnance  Department,  with  Col.  Mc- 
Roberts  in  charge  of  the  division,  took  over  the  work  and  completed 
the  contract.  Maj.  Clark  gave  exactly  the  same  assurances  to  Mr. 
Olin  in  regard  to  the  Government's  protecting  him  as  to  the  expense 
of  transforming  his  plant  as  were  given  by  Col.  Eames,  but  neither 
knew  whether  they  had  the  authority  to  give  such  assurances  or  not. 
Maj.  Clark  further  testified  that  during  the  negotiations  in  which 
he  i^articipated  the  question  of  paying  for  the  expense  of  the  trans- 
formation was  discussed  thoroughly  between  Mr.  Olin,  Maj.  Hol- 
combe, and  himself,  but  no  feasible  method  of  solving  it  was  found, 
and  the  question  "  was  still  undecided  and  still  undetermined  as  to 
how  it  would  be  taken  care  of  when  I  dropped  out  of  it."  The 
following  questions  were  asked  the  witness : 

"Major  B1.ACKIU  RN.  Did  you  have  anything  to  do.  Major  Clark, 
with  the  drafting  of  this  part  of  the  contract  identified  as  part  ot 
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paragraph  7  of  Article  HI,  and  which  is  the  subject  of  this  con- 
troversy now  ? 

"Major  Clark.  Xo,  sir. 

"  Major  Blackburn.  Do  yon  know  anj'thing  about  the  facts  or  cir- 
cumstances leading  up  to  the  preparation  and  insertion  of  that  clause 
in  the  contract  ? 

'•Mr.  Clark.  No,  sir.     ♦     ♦     ♦ 

"  Captain  Woodfin,  Did  Mr.  Olin  at  that  time  seek  to  have  a  clause 
inserted  with  reference  to  that  transformation  item  ? 

*'Mr.  Clark.  Yes;  you  might  say  he  did,  because  he  kept  asking 
me,  'Major,  how  am  1  going  to  take  care  of  this  expense? ' " 

11.  The  testimony  of  Mr.  F.  W.  Olin,  president  of  claimant  com- 
pany, was  substantially  the  same  as  the  testimony  of  Col.  Eames  and 
Maj.  Clark  as  to  assurances  made  by  those  gentlemen  in  regard  to 
the  Government's  protecting  claimant  against  the  cost  of  transform- 
ing its  plant  for  the  manufacture  of  8-millimeter  cartridges,  and,, 
further,  it  was  his  understanding  all  the  time  that  claimant  was  to- 
be  reimbursed  by  the  Government  for  these  expenditures.  He  testi- 
fied further  that  all  the  negotiations  were  oral,  and  were  conducted 
and  the  contract  signed  in  Washington ;  that  several  drafts  of  the 
contract  were  made  before  the  final  one  was  accepted  and  signed; 
that  the  contract  with  the  typewritten  paragraph  7  in  it  was  pre- 
pared by  the  Government  representative  and  was  the  one  which  he 
agreed  to  accept,  from  the  fact  that  it  was  signed  by  him.  The 
following  questions  and  answers  are  deemed  pertinent : 

^•Mr.  Donnelly.  Mr.  Olin,  what  did  you  understand  at  the  time 
vou  signed  this  contract  that  the  words  '  without  cost  to  the  United 
J^tates '  referred  to — the  last  phrase  in  the  contract? 

"Mr.  Oltn.  As  we  were  unable  to  write  into  the  contract  a  basis 
for  covering  expenses  for  transforming  the  factory,  there  was  only 


Mr.  Donnelly.  Then,  is  it  not  true  that  your  understinding 
that  the  phrase  *  without  cost  to  the  United  States '  referred  to  the 
clause  immediately  preceding  it,  and  it  refers  to  replacing  the  same 
at  the  termination  of  the  contract  in  condition  for  the  manufacture 
of  caliber  .30  cartridges  ? 

''*  Mr.  Olin.  That  is  my  understanding  of  the  meaning  of  the  con- 
tract.   ♦     *     * 

**Maj.  Blackburn.  As  I  understand  Mr.  Olin's  contention  it  is 
that,  even  under  the  contract  as  it  reads,  or  any  construction  of  it 
as  it  reads  now,  it  may  be  construed  in  its  present  language  to  sup- 
port the  claim. 

"  Mr.  Olin.  Yes,  sir." 

In  explanation  of  the  contract's  being  silent  as  to  expenditures  for 
alterations  being  borne  by  the  Government,  Mr.  Olin  answered : 

"  Captain,  I  think  the  oversight,  if  we  may  call  it  that,  was  due  to 
the  prospect  of  the  contract  being  placed  upon  a  cost-plus  basis,  and 
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even  as  paragraph  7  now  reads,  I  can  not  put  the  interpretation  that 
Mr.  Donnelly  did  upon  the  paragraph," 

12,  Maj.  A.  M,  Holcombe  testified  on  behalf  of  the  Goveriuneiit 
that  he  personally  participated  in  the  negotiations  with  claimant  for 
the  manufacture  of  the  8-millimeter  cartridges;  he  identified  the 
original  contract  offered  in  evidence,  and  stated  that  it  was  prepared 
in  his  office  under  his  supervision,  and  that  it  appeared  "  to  be  of 
the  same  form  in  which  it  left  my  office,  and  represents  the  results 
of  negotiations  in  which  I  participated."    He  further  testified  that; 

"  My  recollection  is  that  the  cost  of  making  that  change  was  to 
be  borne  by  the  United  States  and  part  of  the  cost  of  manufacturing 
.30  caliber  ammunition,  and  not  as  a  part  of  the  cost  of  this  par- 
ticular contract.  *  *  *  Qn  the  other  hand,  there  seemed  to  be 
no  easy  way  of  determining  wliat  tlie  cost  of  changing  over  from 
caliber  .30  to  French  Lebel  ammunition  would  be,  and  we  felt  it 
would  be  better  to  leave  that  as  an  item  to  be  paid  in  connection  with 
the  cost-plus  contrai  t  for  .30  caliber  ammunition. 

'*  Major  Blackburn.  Then,  it  was  intentionally  left  out  of  this 
contract — that  item,^ 

"  Major  IToLcOiMBE.  That  is  my  recollection.  It  was  intentionally 
left  out  of  the  contract.     *     *     * 

"*  Mtyjor  BLACKBrRX.  To  your  knowledge  that  clause  did  not  creep 
into  the  contract  by  any  such  practice  (deception)  as  that,  did  it? 

"  Mr.  Holcombe.  Xo  ;  I  think  this  clause  was  put  in  advisedly." 

Neither  Col.  Eames  nor  Maj.  Clark  nor  Maj.  Holcombe  took  part 
in  the  final  negotiations,  nor  was  either  of  them  present  when  the 
contract  was  finally  signed  by  Col.  Black. 

13.  The  original  contract  and  all  supplemental  contracts  have  been 
completed  by  full  performance  and  the  contractor  paid  in  full  by 
the  United  States,  except  the  item  of  expense  forming  the  basis  of 
this  claim,  which  remains  unadjusted. 

14.  It  developed  that  when  this  claim  was  first  presented  to  the 
St.  Louis  District  Claims  Board  the  copy  of  the  contract  filed  at 
th«t  time  did  not  contain  paragraph  7,  Article  III.  After  the  file 
reached  the  Ordnance  Claims  Board,  the  office  copy  of  the  contract 
was  produced,  which  did  contain  this  paragraph.  Mr.  Donnelly, 
secretary  of  claimant,  explained  this  omission  in  this  way :  That  two 
contracts  were  drawn  up  before  the  final  contract  was  agreed  to  and 
executed;  these  two  contracts  did  not  contain  this  paragraph  7; 
at  the  time  the  claim  was  drawn  up  in  his  office,  he  asked  the  young 
lady  in  his  office  to  make  seven  copies  of  the  contract  to  attach  to 
the  statement,  and  that  she  got  hold  of  the  wrong  contract,  whicff 
did  not  contain  the  paragraph  in  question.  No  contention  is  made 
that  claimant  was  prompted  by  any  ulterior  motive  in  presenting  to 
the  district  claims  board  at  St.  Louis  the  contract  with  paragraph 
7  omitted. 
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DECISION. 

1.  In  this  case  the  Government  stands  upon  and  insists  that  the 
rights  of  claimant  ai'e  circumscribed  by  the  written  contract  of 
February  26,  1918.  This  it  may  do,  although  the  contract  is  not 
executed  in  the  manner  provided  by  section  3744  of  the  Revised 
Statutes.  N.  Y.  ck  Porto  Rico  S,  S.  Co.  v.  U.  S.,  239  U.  S.,  88; 
r.  S.  V.  Andrews^  207  U.  S.,  229. 

2.  Xo  matter  what  discussions  or  negotiations  may  have  taken 
place  between  claimant  on  the  one  hand  and  Goveriwnent  representa- 
tives on  the  other  during  the  two  or  three  months  immediately  pre- 
ceding the  final  signing  of  the  contract,  they  were  all  merged  into 
the  written  contract  of  February  26,  1918.  In  the  absence  of  fraud 
or  mistake  of  facts,  oral  testimony  is  inadmissible  to  modify,  alter, 
or  amend  such  written  contract.  The  general  rule  is  stated  by  Mr. 
Justice  Bradley  in  the  case  of  Brarwley  v.  United  States^  96  U.  S., 
173,  in  the  following  language : 

"The  written  contract  merged  all  previous  nosfotiations,  and  is 
presTuned,  in  law,  to  express  the  final  understanding  of  the  parties. 
If  the  contract  did  not  express  the  true  agreement,  it  was  the  claim- 
ant's folly  to  have  signed  it.  The  court  can  not  be  governed  by  any 
such  outside  considerations.  Previous  and  contemporary  transactions 
and  facts  may  be  very  properly  taken  into  consideration  to  ascertain 
the  subject-matter  ot  a  contract,  and  the  sense  in  which  the  parties 
may  have  used  particular  terms,  but  not  to  alter  or  modify  the  plain 
language  which  they  have  used." 

In  the  case  of  United  States  v.  Bethlehem  Steel  Co.^  205  U.  S., 
105,  109,  the  proposition  is  stated  by  the  court  as  follows: 

'The  question  always  is,  What  did  the  parties  intend  hy  the  lan- 
guage used?  When  such  intention  is  ascertained,  it  is  ordinarily 
the  duty  of  the  court  to  carry  it  out."    (Italics  supplied.) 

3.  In  the  light  of  the  facts  as  found  above,  what,  then,  is  the 
proper  interpretation  to  be  placed  upon  the  last  clause  of  paragraph 
T,  Article  III,  of  the  contract,  which  reads : 

"The  contractor  agrees  to  make  the  necessary  changes  in  the  re- 
arrangement of  its  plant,  machinery,  and  tools  to  accommodate  such 
of  the  additional  machinery  furnished  by  the  Unied  States  as  is 
utilized  for  the  purposes  of  this  contract,^  and  to  adapt  said  plant, 
machinery,  and  tools  and  said  additional  machinery  to  the  purposes 
of  this  contract,  and  to  replace  the  same  at  the  termination  of  the 
contract  in  condition  for  the  manufacture  of  caliber  .30  ball  car- 
tridges, without  cost  to  the  United  States." 

Claimant  contends  and  insists  that  the  words  "  without  cost  to  the 
United  States  "  refer  to  and  qualify  only  the  words  "  and  to  replace 
the  same  at  the  termination  of  the  contract  in  condition  for  the 
manufacture  of  caliber  .30  ball  cartridges,"  and  not  to  the  entire 
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paragraph.  We  are  unable  to  adopt  this  view.  The  entire  para- 
graph is  one  sentence,  with  punctuation  indicating  that  three  things 
were  required  to  be  done  by  the  contractor,  to  wit : 

{a)  To  make  the  necessary  changes  in  the  rearrangement  of  its 
plant,  machinery,  and  tools; 

(6)  To  adapt  said  plant  and  machinery  to  the  purposes  of  the 
contract ; 

(c)  To  replace  the  same  at  the  termination  of  the  contract; 

all  "without  cost  to  the  United  States."  We  construe  the  words 
"  without  cost  to*  the  Unied  States  "  to  refer  to  everything  preceding 
them  in  the  sentence  in  which  they  occur  together.  Accordingly,  it  is 
our  opinion  that  claimant  is  not  entitled  to  recover. 

DISPOSITION. 

A  final  order  denying  relief  will  be  issued. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  appeal 
section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


xVuouST  18,  1920. 
Case  No.  2913. 

In  re  CLAIM  OF  AMERICAN  RABIATOB  CO. 

1.  MISTAKE,   ITNILATEKAL. — Where   claimant   received   final   settlement   and 

executed  a  complete  release  in  connection  therewith,  the  award  will  not 
be  opened  for  the  consideration  of  a  supplemental  claim  on  the  ground 
of  mistake,  where  such  mistake  was  not  one  of  fact  and  was  not  mutual 
but  was  merely  the  claimant's  erroneous  interpretation  of  law. 

2.  INTEREST. — Where  interest  is  claimed  upon  the  deferred  payment  of  a  por- 

tion of  a  claim  against  the  Government,  it  can  not  be  allowed  unless 
provided  for  in  the  contract  or  authorized  by  statute. 

3.  CLAIM  AND  DECISION. — ^Appeal  from  a  decision  of  the  ordnance  section. 

War  Department  Claims  Board,  on  a  claim  for  interest,  involving  (1)  ques- 
tion whether  final  award  should  be  opened,  and  (2)  if  so,  whether  in- 
terest should  be  allowed.  Held,  final  award  should  not  be  opened,  and  in 
any  event  claimant  is  not  entitled  to  interest. 


llaj.  Hill  writing  the  opinion  of  the  Board. 

This  case  comes  before  this  section  as  an  appeal  from  a  decision 
of  the  ordnance  section,  War  Department  Claims  Board.  It  is  re- 
ferred to  this  section  by  the  War  Department  Claims  Board  to  deter- 
mine. (1)  whether  the  final  award  should  be  opened  up;  (2)  if  the 
final  award  should  be  opened  whether  on  the  merits  of  the  case  the 
item  of  interest  should  be  allowed  as  claimed. 

FINDINGS  OF  FACT. 

« 

1.  On  May  29, 1919,  a  partial  award  by  the  Chicago  ordnance  dis- 
trict claims  board  was  made  in  favor  of  the  American  Radiator  Co. 
in  the  sum  of  $1,125,000,  and  paid  on  June  7, 1919.  This  partial  award 
^as  made  as  a  result  of  a  claim  for  $2,013,188.12  which  was  filed  by 
the  American  Badiator  Co.  before  that  board  for  an  adjustment  under 
a  contract  which  was  entered  into  by  the  American  Badiator  Co.  on 
or  about  the  25th  day  of  July,  1918,  and  was  suspended  on  December 
i-'T,  1918.  It  was  estimated  by  the  Chicago  board  that  the  least  amount 
which  would  eventually  be  due  the  American  Badiator  Co.,  after 
salvage,  etc.,  had  been  deducted,  would  be  $1,500,000.  On  November 
0.  1919,  the  total  amount  due  the  American  Badiator  Co.  had  been 
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determined,  so  a  final  award  of  $568,549.20  was  made  and  accepted  by 
the  claimant,  which  final  award  was  paid  February  1,  1920. 

2.  It  appears  that  when  claimant  accepted  this  final  award  of 
November  6,  1919,  and  executed  a  full  release  it  was  understood  by 
Mr.  William  H.  Hill,  vice  president  of  the  American  Badiator  Co., 
who  signed  the  award  for  the  company,  that  this  release  would  not 
preclude  the  American  Kadiator  Co.  from  claiming  interest  from 
June  7,  1919,  to  February  1,  1920,  the  date  of  the  payment  of  the 
final  award,  on  the  amount  paid  in  the  final  award.  The  claimant 
alleges  that  this  interest  amounts  to  $20,475.56,  being  at  the  rate  of 
-5i  per  cent  on  $568,549.20  for  the  period  from  date  of  payment  of 
award  (partial)  to  date  of  approval  of  final  award. 

3.  To  support  its  allegation  of  mutual  mistake  claimant  produces 
an  affidavit  of  J.  F.  Wallach,  jr.,  of  the  staff  of  the  Chicago  district 
claims  board,  who  states  that  prior  to  the  acceptance  of  the  final 
award  claimant  was  advised  that  under  the  rules  then  in  effect 
interest  other  than  that  on  unworked  materials  could  not  be  allowed, 
but  that  the  additional  interest  claim  could  probably  be  claimed  in  the 
supplemental  claim  after  the  approval  and  payment  of  the  original 
award ;  that  affiant  was  in  Washington  in  connection  with  the  ap- 
proval of  the  final  award  and  consulted  with  Mr.  Davis,  member  of 
the  technical  advisory  section  of  the  War  Department  Claims  Board, 
with  reference  to  the  item  of  additional  interest  upon  the  final  award ; 
that  Mr,  Davis  advised  him  that  if  the  interest  were  an  allowable 
item  claim  of  the  contractor  therefor  could  be  handled  by  withdraw- 
ing the  award  and  substituting  therefor  a  supplemental  award  which 
would  include  the  additional  interest  or  by  submitting  a  supplemental 
claim  after  the  payment  of  the  final  award  in  which  the  additional 
interest  was  not  considered ;  that  this  advice  received  from  Mr.  Davis 
was  communicated  to  the  American  Radiator  Co.,  with  the  further 
advice  to  accept  the  settlement  without  the  item  of  additional  in- 
terest on  account  of  the  affiant's  belief  that  this  additional  interest 
could  thereafter  be  considered  either  by  substituting  a  supplemental 
award  or  by  filing  a  supplemental  claim;  that  on  the  basis  of  this 
advice  claimant  accepted  the  final  award.  The  conclusion  of  a 
mutual  mistake  of  fact  is  then  stated  on  the  basis  of  the  existence 
in  the  minds  of  both  the  claimant  and  the  affiant,  Mr.  Wallach,  as 
negotiating  officer  for  the  United  States,  of  the  belief  that  the  addi- 
tional interest  could  be  considered  later,  irrespective  of  the  acceptance 
of  the  final  award.  It  should  be  noted  that  it  does  not  appear  that 
the  mistake  was  mutual,  as  no  affidavit  is  submitted  by  a  member  of 
the  Chicago  district  claims  board  who  passed  upon  the  final  award 
to  show  that  that  board  was  of  tlie  same  opinion  at  the  time  of  such 
approval. 
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DECISION. 

1.  The  first  question  before  this  section  is  whether  the  final  award 
should  be  opened  up  or  not.  It  is  a  clearly  established  principle  of 
law  that  a  mistake  of  law  by  the  parties  to  an  instrument  is  not 
such  a  defect  as  to  justify  the  reformation,  rescission,  or  avoidance 
of  such  an  instrument.  The  mistake  alleged  here  by  claimant  as 
being  a  mistake  of  fact  is  clearly  a  mistake  made  by  claimant  as  to 
the  law  in  believing  that  a  final  and  complete  release  does  not  neces- 
sarily constitute  a  final  and  complete  release.  To  reopen  this  award 
Dpon  such  a  mistake  by  claimant  would  be  to  destroy  the  conclusive- 
ness and  solemnity  of  a  formal  instrument. 

•J.  The  second  question  to  be  considered  by  this  section  is  if  the 
liiial  award  should  be  opened  whether  on  the  merits  of  the  case 
tlie  item  of  interest  should  be  allowed.  It  is  a  clearly  established 
principle  of  law  that  interest  is  not  allowable  against  the  Govern- 
ment except  where  expressly  stipulated — that  is,  stated  in  the  con- 
tract—or  where  it  is  allowed  by  statute.  (Myerle  v,  U.  S.,  31  Ct.  CI., 
105).  It  should,  however,  be  noted  that  it  has  been  the  practice  in 
the  settlement  of  suspended  contracts  under  Supply  Circular  No. 
Hi  to  allow  interest  on  moneys  invested  in  raw  materials,  this  being 
allowed  upon  the  principle  that  the  Government  is  contracting  with 
the  claimant  for  its  own  benefit  in  the  settlement  of  the  suspended 
-contract. 

o.  It  appears  from  the  Government  file  that  the  interest  as  pro- 
vided for  under  Supply  Circular  Xo.  Ill  was  allowed  in  the  awards 
made  up  to  date  of  the  partial  award.  It  appears  that  the  amount 
paid  by  the  partial  award  was  more  than  suflScient  to  pay  claimant 
for  capital  invested  in  raw  materials.  The  interest  claimed  by 
claimant  is  therefore  purely  interest  on  an  unliquidated  debt  or  claim 
which  the  contractor  had  against  the  Government. 

4.  For  the  reasons  above  stated  it  is  the  opinion  of  this  section 
that  the  final  award  should  not  be  reopened  and  that  in  any  event 
claimant  is  not  entitled  to  recover  the  interest  claimed. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  19,  1920. 
Case  No.  2327. 

In  re  CLAIM  OF  W.  B.  LOVELL. 

1.  JURISDICTION. — ^Where  a  formal  contract  embodies  a  stipulation  for  sub- 

mission of  doubts  or  disputes  arising:  thereunder  to  the  Secretary  of  War 
for  final  determination,  and  a  dispute  arises  during  the  performance 
thereof  which  is  not  adjusted  during  the  life  of  the  contract,  and  the 
contractor  accepts  payment  under  protest  and  without  executing  a  re- 
lease, the  Secretary  *of  War  retains  jurisdiction  to  decide  the  surriving 
dispute  notwithstanding  the  completion  of  the  contract,  by  virtue  of  the 
express  terms  of  the  stipulation,  and  the  War  Department  Claims  Board 
as  his  agent  may  undertake  a  fair  and  reasonable  adjustment  under  the 
authority  of  O.  0.  103,  1918. 

2.  PENALTY  CLAUSE,  CONSTRUCTION  OF.— In  assessing  penalties  for  delay 

in  performance  under  a  penalty  clause,  the  time  allowed  for  completion 
of  the  contract  should  be  computed  from  the  date  of  validation,  where 
such  contract  provides  for  further  approval  before  beooming  operative, 
instead  of  from  the  date  of  signing  by  the  parties;  and  further,  due 
allowance  should  be  made  for  the  time  necessary  to  perform  any  addi- 
tional work  required  of  the  contractor  which  was  not  contemplated  in 
the  contract. 

3.  ADDITIONAL  LABOR  OR  MATERIALS,  COMPENSATION  FOR.— Where  work- 

ing blue  prints  are  changed  during  progress  of  the  work  so  at  to  require 
the  furnishing  of  additional  labor  or  materials  not  speciiled  in  the  formal 
contract,  which  contract,  however,  expressly  provides  Iot  fair  allowance 
in  the  event  of  such  change,  the  contractor  will  be  compensated  for  addi- 
tional labor  or  material  furnished  as  a  result  of  such  change. 

4.  CLAIM  AND  DECISION.— Claim   under   G.   0.   103,   1918,   for  $10,463.83   for 

reimbursement  of  extra  expenses  and  remittance  of  time  penalties  in  con- 
nection with  a  formal  contract  for  construction  work  at  Roek  Island 
Arsenal,  111.    Held,  relief  prayed  for  allowed  in  part. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  claim  is  presented  under  G,  O.  103,  War  Department,  1918. 
An  informal  statement  of  claim,  of  date  August  22,  1918,  was  pre- 
sented to  the  Chief  of  Ordnance  on  October  4,  1918,  and  was  by  the 
Ordnance  Office,  administration  branch,  finance  section,  transmitted 
to  the  Auditor  for  the  War  Department  on  October  15,  1918.  The 
Auditor  for  the  War  Department,  by  letter  of  date  February  11, 
1919,  addressed  to  claimant,  proposed  a  compromise  settlement  of 
$1,261.07  in  accordance  with  recommendations  of  the  commanding 
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officer,  Rock  Island  Arsenal,  under  date  of  January  24, 1919,  and  the 
Director  of  Finance,  under  date  of  February  5, 1919.  On  October  25, 
1919,  claimant,  by  his  attorney  of  record,  addressed  a  letter  to  the 
Auditor  for  the  War  Department,  requesting  that  the  claim  and  all 
papers  in  connection  therewith  be  forwarded  to  the  Board  of  Con- 
tract Adjustment.  A  hearing  was  conducted  by  this  board,  at  which 
ckimant  was  present  in  person  and  was  represented  by  counsel. 

2.  The  circumstances  under  which  the  claim  arises  are  as  follows : 
The  claimant  entered  into  a  formally  executed  contract  of  date  Janu- 
ary 19,  1917,  with  the  United  States  represented  by  Geo.  W.  Burr, 
colonel,  Ord.  Dept.,  U-  S.  Army,  for  the  construction  at  Rock  Island 
Arsenal,  111.,  of  one  concrete  hollow-tile  warehouse,  350  feet  of 
standard  railroad,  and  one  loading  platform,  at  a  total  price  of 
131,940. 

3.  It  was  specified  in  the  contract  that  the  construction  of  the 
railroad  was  to  be  completed  "  within  120  calendar  days  from  date 
of  contract,"  and  that  the  building  was  to  be  completed  "  ready  for 
inspection  and  acceptance  within  240  calendar  days  from  date  of 
contract."  The  following  also  appears  in  the  contract:  "Article  14. 
This  contract  is  subject  to  the  approval  of  the  Chief  of  Ordnance, 
U.  S.  Army."  The  contract  was  approved  by  the  Chief  of  Ord- 
nance on  April  10,  1917.  It  is  further  provided  in  the  contract 
that  in  the  event  of  the  failure  of  the  contractor  to  complete  the 
work  by  the  time  specified  therein,  liquidated  damages  in  amount 
stated  shall  be  deducted  for  each  and  every  day  of  delay  beyond  the 
date  stipulated  for  completion.  The  contract  has  been  fully  per- 
fonned  by  completion,  the  work  called  for  received  and  accepted  by 
the  Government,  and  the  contractor  paid  in  full  except  the  items 
forming  the  basis  of  this  claim. 

4.  In  the  statement  of  claim,  the  items  composing  same  are  set  out 
«s  follows: 

Item    1.  Moving  bulUllupf  rock  from  the  site $1,023.00 

Item    2.  Additional  rock  excavation  not  shown  on  either  the  origi- 
nal or  revised  drawings 1,800.00 

Ttf^ra    5.  Additional  cost  of  labor 3,212.97 

Item    6.  Additional    lumber 1,060.00 

Item    7.  Additional  tile  work  as  per  accepted  proposal 23. 10 

Item    8.  Two  additional  downspouts  and  terminals $48.00 

Item    9.  Replacing  rejected  concrete 800.00 

Item  10.  Additional  insurance  on  extra  labor 198.  56 

8,165.68 

Plus  20  per  cent  for  profit  and  overhead  expenses 1, 633. 18 

Item  11.  Overtime  deduction  on  loading  platform 19. 07 

Overtime  deduction  on  building 646. 00 

10, 463. 83 
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It  is  deemed  expedient  to  consider  the  items  in  the  order  named^ 
and  to  recite  the  facts  applicable  to  each  in  the  decision. 

DECISION. 

1.  The  contract  having  been  completed  by  performance  and  the 
time  for  performance  having  expired,  we  are  confronted  at  the  thresh- 
hold  of  this  case  with  the  question  of  jurisdiction.  Article  13  of  the 
contract  provides : 

ARTICLE  13.  If  any  doubt  or  dispute  shall  arise  as  to  the  mean- 
ing of  anything  in  this  contract,  the  matter  shall  be  referred  to  the 
Chief  of  Ordnance,  IT.  S.  Army,  for  determination.  If  the  con- 
tractor shall  feel  a<?grieved  at  any  decision  of  the  Chief  of  Ord- 
nance, he  shall  have  the  right  to  submit  the  same  to  the  Secretary  of 
War,  and  his  decision  shall  be  final. 

In  approaching  consideration  of  this  question,  it  will  be  noted 
that  each  of  the  items  composing  the  claim  arose  in  the  course  of 
performance  of  the  contract  and  before  final  payment  was  made  by 
the  Government,  and  in  makinn:  final  settlement  claimant  iiLsisted 
upon  the  payment  of  each  item,  and  no  release  by  claimant  was 
offered  in  evidence.  Claimant  accepted  final  payment  under  pro- 
test as  to  the  several  items  composing  his  claim.  It  is  thought  that 
article  13  of  the  contract  was  intended  to  cover  just  such  contin- 
gencies as  have  arisen  in  this  case  in  regard  to  work  performed  by 
the  contractor  and  dispute  between  the  contracting  officer  and  the 
contractor  in  regard  to  payment  for  same.  In  the  decision  of  this 
Board  in  the  case  of  Morgan  Engineering  Co.,  No.  150-C-2454,  June 
5,  1920,  in  which  the  construction  of  a  clause  in  an  ordnance  contract 
identical  in  the  main  with  article  13  in  this  contract  was  involved, 
it  was  held  that  "  the  power  of  final  determination  in  the  Secretary 
of  War  as  to  doubts  and  disputes  arising  under  the  contract  is  a 
continuing  one,  and  is  not  cut  off  by  the  expiration  of  the  time  of 
performance,  or  by  full  performance  of  the  contact;  otherwise  the 
result  of  the  provision  would  fall  far  short  of  its  purpose."  The 
following  authorities  are  to  the  point  that  parties  maj^  agree  upon 
some  one  to  determine  a  fact,  and  that  such  determination  shall  be 
final  and  conclusive  in  the  absence  of  fraud  or  such  gross  mistake 
as  to  imply  fraud  on  the  part  of  the  determining  officer,  viz:  Re 
Hydraulic  Pressed  Steel  Co.,  26  Comp.  Dec.  275,  277;  Gleason's  casCj 
175  U.  S.,  588,  605.  This  Board  is,  therefore,  of  the  opinion  that, 
acting  for  the  Secretary  of  War,  it  should  make  a  finding  as  to  the 
matters  in  dispute. 

2.  Item  L — This  item  is  for  extra  work  and  labor  for  moving 
loose  rock  and  blocks  of  stone  which  had  been  deposited  years  pre- 
viously on  the  building  site.    The  claimant  contends  that  the  blue 
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print  furnished  him  and' designated  "Foundation,  location,  and 
contours,"  which  is  made  a  part  of  the  contract  by  article  1  thereof^ 
did  not  show  the  correct  contour  of  the  ground  upon  which  the 
building  was  to  be  erected;  that  he  relied  upon  this  blue  print  in 
making  his  estimate  and  submitting  his  bid ;  that  instead  of  finding* 
the  contour  of  the  ground  as  represented  on  the  blue  print,  there  were 
some  2,000  cubic  yards  of  loose  rock  and  large  blocks  of  stone  on 
the  surface  of  the  site  which  were  the  refuse  and  debris  from  other 
previous  building  operations  at  the  arsenal,  and  that  by  reason  of 
the  failure  of  the  blue  print  to  show  this  loose  rock  and  stone,  he 
underestimated  his  bid,  to  his  damage.  Mr.  A.  S.  Bisbee,  who  was 
the  Government  inspector  in  charge  of  the  construction  of  the  work 
called  for  by  the  contract,  testified  that  the  blue  print  referred  to 
was  correct  in  so  far  as  being  a  contour  map ;  that  a  contour  map 
was  not  supposed  to  show  rock  or  stone  or  other  debris  deposited 
upon  the  surface  of  the  earth,  but  only  the  lines  of  the  surface,  and 
that  all  blue  prints  were  taken  in  connection  with  specifications  for 
construction  bv  bidders  and  contractors.  He  further  testified  that  the 
rork  and  debris  on  this  site  were  easy  of  observation,  although  they 
appeared  to  have  been  placed  there  many  years  ago,  and  that  one 
looking  over  or  walking  on  the  site  could  easily  have  seen  the  true 
conditions  and  what  was  on  the  surface  of  the  earth.  Paragraph  3 
of  the  specifications  for  the  construction  of  this  building,  and  which 
is  embodied  in  the  contract,  reads  as  follows : 

"The  location  and  grade  of  the  building  shall  be  as  indicated  on 
the  drawings.  The  site  shall  be  cleared  by  the  contractor  for  the 
reception  oi  the  structure,  arid  for  that  purpose  should  be  examined 
by  him  before  bidding.  The  contractor  must  lay  out  his  own  w^ork 
directly,  and  will  be  responsible  for  all  lines,  levels,  and  measure- 
ments."   ■ 

The  claimant  testified  that  he  had  a  right  to  rely  upon  the  blue 
print,  which  did  not  show  the  presence  of  this  loose  rock  and  stone, 
and,  furthermore,  that  it  was  the  common  engineering  and  construc- 
tion practice,  particularly  in  Government  construction  work,  not  to 
inspect  the  ground,  even  when  the  contract  contains  a  provision  to 
inspect  before  bidding.  The  officer  in  charge  disallowed  any  com- 
pensation to  claimant  for  the  removal  of  this  rock,  and  the  contractor^ 
in  his  statement  of  claim,  says : 

"We  must  assume  that  the  Government,  through  its  officers,  in- 
tended to  lay  a  trap  for  the  contractor  to  catch  him  on  this  very 
point  and  get  2,000  yards  of  rock  moved  for  nothing." 

He  claims  that  the  removal  of  this  rock  required  30  days,  which 
should  not  be  charged  against  his  time  for  full  performance. 

The  given  and  common  definition  of  a  contour  map  is  a  map  which 
shows  the  elevation  of  the  ground  surface  above  a  fixed,  determined 
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elevation  as  a  starting  point.  In  other  words,  a  contour  map  shows 
only  the  surface  of  the  ground,  and  not  rocks  and  debris  which  lay 
loose  upon  the  surface.  It  was,  therefore,  not  the  purpose  or  intent 
of  the  contour  map  to  show  the  presence  of  these  large  loose  rocks 
upon  the  surface  of  this  building  site.  The  map  showed  what  it  pur- 
ported and  claimed  to  be,  a  contour  of  the  surface  of  the  earth.  The 
contract  provided  that  the  site  should  be  cleared  by  the  contractor 
for  the  reception  of  the  structure,  and  for  that  purpose  should  be 
examined  by  him  before  bidding.  The  removal  of  these  loose  stones 
constituted  a  clearing  of  the  site  as  contemplated  by  the  contract, 
and  the  claimant  bid  at  his  own  risk  when  he  failed  to  examine  the 
site.  Instead  of  the  Government  intending  to  "  lay  a  trap "  for 
claimant,  the  clause  above  quoted  from  the  contract  was  a  notice  or 
warning  to  him  that  there  was  some  clearing  to  be  done,  and  rather 
than  taking  advantage  of  the  contractor,  he  was  put  on  his  guard  to 
examine  the  site  before  making  his  bid.  The  case  of  Hullenbach  v. 
United  States^  233  U.  'S.,  170,  relied  upon  by  the  claimant,  is  not  in 
point.  In  that  case  the  Government  failed  to  represent  correctly 
certain  facts  which  it  undertook  to  specifically  set  out,  and  upon 
which  the  contractor  relied.  In  this  case  the  Government  undertook 
to  represent  nothing  as  to  loose  rock  on  the  surface  of  the  site,  but 
specifically  stipulated  with  the  contractor  that  he  should  examine  the 
site  and  satisfy  himself  before  bidding.  It  may  be  that  other  con- 
tractors inspected  this  building  site,  and,  seeing  these  rocks  and 
stones,  took  the  cost  of  removing  same  into  consideration  in  submit- 
ting their  bids,  the  result  of  which  was  to  cause  the  contract  to  be 
awarded  to  claimant,  he  being  a  lower  bidder  by  reason  of  not  figur- 
ing on  the  cost  of  removal  of  the  stones  and  rocks.  In  view  of  the 
foregoing,  this  item  will  be  disallowed.  The  Government  recom- 
mended that  the  sum  of  $238.60  be  paid  claimant  as  a  compromise  on 
this  item,  and  the  Government  inspector,  Mr.  Bisbee,  testified  that 
in  his  opinion  it  would  be  equitable  for  the  claimant  and  the  Govern- 
ment to  bear  "  fifty-fifty  "  the  cost  of  removing  this  loose  rock.  It 
is  suggested  that  this  fact  might  be  taken  into  consideration  in  ar- 
riving at  a  settlement  agreement  with  claimant  of  his  entire  claim. 

3.  Items  2  and  S, — ^These  two  items  represent  the  cost  of  removiAg 
240  cubic  vards  of  extra  rock  for  the  foundation  of  the  buildincr. 
The  original  blue  print  was  incorrect,  not  showing  the  actual  amount 
of  rock  excavation;  it  was  found  upon  beginning  to  excavate  that 
there  was  more  rock  to  be  removed  than  was  indicated  on  the  blue 
print.  Claimant  protested  against  this  additional  work,  claiming 
that  he  should  not  be  required  to  proceed  with  it,  but  he  was  told 
to  do  the  work,  and  as  a  result  he  actually  excavated  240  cubic  yards 
of  rock  more  than  the  original  blue  print  showed  or  called  for. 
The  Government  did  not  keep  an  exact  account  of  the  extra  labor 
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and  expenses  necessary  to  do  this  extra  work.  The  contractor  testi- 
fied that  he  did  keep  a  daily  account  of  each  item  of  expense  in- 
curred by  him  in  excavating  the  extra  amount  of  rock;  that  the 
figures  showing  the  extra  cost  were  entered  at  the  time,  and  were 
correct,  and  he  testified  that  the  actual  cost  to  him  of  excavating  the 
240  cubic  yards  of  rock  was  $1,800.     The  contract  provides  that — 

"It  is  further  agreed  that  the  contracting  officer  or  his  successor 
may  make  changes  in  the  drawings  forming  part  of  this  contract, 
and  that  if  such  changes  involve  extra  labor  or  material,  a  fair  price 
will  be  paid  therefor,  but  if  such  changes  involve  less  labor  or  mate- 
rial a  fair  deduction  will  be  made  from  the  contract  price." 

The  blue  prints  for  the  foundations  were  changed  by  the  officer 
in  charge  of  the  construction  work  and  claimant  was  ordered  to  pro- 
ceed under  the  new  set  of  drawings.  The  work  was  performed  dur- 
intr  the  emergency  growing  out  of  the  declaration  of  war  between 
the  United  States  and  the  German  Empire,  and  prior  to  November 
11,  1918,  and  the  Government  has  reaped  the  benefit  thereof.  In 
view  of  the  incorrectness  of  the  blue  print  made  by  the  Govern- 
ment in  not  showing  the  actual  amount  of  rock  excavation,  of  the 
protest  of  claimant  in  regard  thereto,  and  the  insistance  upon  pay- 
ment by  claimant  and  the  refusal  thereof  by  the  Government,  such 
a  doubt  or  dispute  in  the  performance  of  the  contract  arose  as  would 
allow  claimant  to  appeal  to  the  Secretary  of  War  for  adjustment 
under  article  13  of  the  contract  above  quoted.  It  is  recommended 
that  this  item  be  allowed. 

4.  Item  4. — This   item    will    be    considered    in   connection   with 
item  11. 

^  It^m  J. — This  item  is  for  $3,212.97  for  extra  labor.  It  is  con- 
tended bv  claimant  that  his  estimates  of  cost  of  the  work  w^ere  made 
prior  to  the  declaration  of  war  between  the  Ignited  States  and 
Germany ;  that  owing  to  the  delay  of  the  Government  in  approving 
his  contract  he  was  prevented  from  beginning  work  at  an  earlier 
date;  that  the  contract  was  approved  on  April  10,  1917,  and  claimant 
began  work  on  April  4,  1917:  that  about  the  time  he  began  work 
under  the  contract  war  was  declared  and  the  price  of  labor  in  the 
vicinity  of  Rock  Island  Arsenal  was  increased  by  the  great  demand 
for  labor  occasioned  by  the  Government's  placing  large  percentage 
contracts  for  construction  w^ork  at  Rock  Island  Arsenal;  that  it 
was  the  Government's  fault  that  this  contract  was  not  approved 
until  nearly  three  months  after  the  date  thereof,  and  that  because  of 
this  delay  he  was  prevented  from  getting  labor  at  a  cost  estimated 
on  the  current  scale  of  labor  at  and  in  the*  vicinity  of  Rock  Island 
Arsenal  at  that  time,  and  which  he  could  have  secured  had  the 
Government  not  delayed  him  with  his  contract  and  increased  the 
cost  of  labor  by  letting  large  contracts  for  construction  work  at  the 
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arsenal.  The  evidence  shows  that  it  was  difficult  to  get  labor  at 
Rock  Island  Arsenal,  and  naturally  the  contractor  paying  the  highest 
wages  got  the  labor. 

To  remedy  this  condition,  what  was  known  as  a  Tri-City  League, 
representing  three  cities  adjacent  to  Eock  Island,  agreed  upon  a 
fixed  schedule  of  wages  which  all  the  Government  contractors,  in- 
cluding claimant,  adopted.  The  contractor  at  no  time  took  up  with 
the  Government  the  matter  of  paying  increased  wages,  but  agreed, 
along  with  the  other  Government  contractors,  to  adopt  the  wage 
schedule  fixed  by  the  said  Tri-City  League.  The  Government  has 
asked  the  claimant  to  do  nothing  outside  of  the  contract,  and  has 
promised  the  claimant  nothing.  The  evidence  is  whoUj-  insufficient 
to  establish  any  agreement,  express  or  implied,  between  claimant  and 
the  Government.  The  contention  of  the  claiiftant  that  the  failure  of 
the  Government  to  approve  the  contract  until  April  10,  1917^  and 
until  the  cost  of  labor  had  advanced  on  account  of  war  conditions^ 
is  without  merit,  because  he  was  not  bound  by  the  contract  until 
it  was  approved,  and  could  have  refused  to  accept  it,  or  have  with- 
drawn his  signature  at  any  time  before  the  final  approval  thereof. 
The  events  of  the  war  and  the  resultant  labor  conditions  could  not 
have  been  foreseen  by  the  (lovermnent  when  the  contract  was  nego- 
tiated in  January,  and  the  Government  is  not  responsible  for  these 
conditions.  No  premium  paid  on  employers  liability  insurance  for 
the  extra  labor  incurred  as  set  out  in  this  item  will  be  allowed,  for 
the  reason  that  the  labor  item  which  this  insurance  covered  is  held 
herein  not  chargeable  to  the  Government. 

6.  Item  6. — This  item  is  for  $1,060  for  additional  lumber.  It  is 
shown  that  certain  lumber  was  rejected  by  the  officer  in  charge  of 
construction  against  protest  of  claimant.  The  rejected  lumber  could 
not  be  replaced  by  lumber  to  meet  the  inspection  requirements,  and 
it  was  finally  agreed  that  the  rejected  lumber  could  be  used,  provided 
the  under  side  of  the  roof  was  covered  with  clear  lumber.  The  dis- 
pute arose  over  the  interpretation  placed  by  the  contracting  officer 
on  sections  64  and  66  of  the  contract. 

Section  64  reads  as  follows : 

"  Kind  and  quality :  All  exterior  woodwork,  except  as  noted,  and 
all  other  woodwork  not  otherwise  specified,  and  woodwork  so  indi- 
cated on  the  drawings,  shall  be  white  pine.  Where  woodwork  is  not 
exposed  to  view,  it  must  be  sound  and  free  from  structural  defects. 
All  lumber  must  be  first  quality,  strictly  one  grade,  kiln-dried,  free 
from  large,  loose  or  black  knots,  sap,  shakes,  rot,  stain,  or  any  other 
defects  foreign  to  the  respective  grade." 

Section  66  of  the  contract  reads  as  follows : 

"  Roof :  The  roof  shall  be  covered  with  2-inch  by  8-inch  selected 
yellow  pine  plank,  plowed  for  |-inch  by  IJ-inch  white  pine  splines. 
This  sheathing  shall  be  laid  dressed  side  down,  beaded  edge,  tightly 
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strained,  securely  nailed  with  three  nails  to  each  bearing ;  to  be  free 
from  shakes  and  all  knots,  to  be  tight  and  sound.  The  sheathing 
shall  extend  over  the  cornice  two  inches,  in  order  to  hold  galvanized 
cornice  in  place." 

The  rejected  lumber  was  intended  ior  sheathing,  and  was  rejected 
under  the  construction  placed  on  that  part  of  paragraph  06  reading 
that  the  lumber  was  "  to  be  free  from  shakes  and  all  knots,  to  be 
tight  and  sound."  The  claimant  contends  that  the  special  specifica- 
tions relative  to  the  roof  governed  in  relation  to  this  lumber;  that 
this  specification  should  be  interpreted  to  mean  that  the  lumber  was 
to  be  free  from  shakes,  and  all  knots  to  be  tight  and  sound,  and  that 
the  comma  appearing  after  the  word  "  knots  "  in  the  written  specifi- 
cations does  not  belong  there.  Capt.  H.  W.  Whitsitt,  an  architect 
by  profession,  and  an  expert  witness  on  interpreting  such  contracts 
as  the  one  here  in  question,  was  one  of  the  officers  in  charge  of  con- 
struction at  Kock  Island  Arsenal  at  the  time  this  work  was  in  progi  ess. 
He  testified  at  the  hearing  that  his  interpretation  of  paragraph  66 
of  the  speci^cations  was  that  the  comma  appearing  after  the  words 
** knots"  was  a  typographical  error,  and  did  not  belong  there;  that 
he  interpreted  the  specifications  to  mean  that  the  lumber  should  be 
free  from  shakes,  and  all  knots  be  tight  and  sound.  The  claimant 
contended,  and  the  proof  showed,  that  the  lumber  came  up  to  the 
latter  specifications.  It  is  a  familiar  rule  of  law  that  where  there 
are  general  terms  and  specific  terms  in  a  contract  relative  to  a  par- 
ticular item,  the  specific  terms  as  to  that  item  obtain. 

Applying  this  rule  to  section  66  of  the  contract,  and  in  the  light 
of  the  testimony  of  Capt.  Whitsitt,  it  would  appear  that  the  specifica- 
tions should  be  interrupted  to  mean  that  the  roof  lumber  was  to  be 
free  from  large,  loose,  or  black  knots,  and  that  all  other  knots  not 
falling  within  the  meaning  of  large  and  black  knots  were  to  be  tight 
and  sound.  On  account  of  the  comma  coming  after  the  word  •'  knots," 
the  Government  inspector  construed  this  paragraph  to  mean  that  the 
lumber  was  to  be  free  from  knots  of  anv  size  or  character,  and  on  this 
account  rejected  the  lumber.  The  rejected  lumber,  however,  was 
finally  accepted  and  used,  on  the  condition  that  the  under  side  of 
the  roof  would  be  covered  with  clear  lumber.  This  additional  lum- 
ber, which  the  claimant  was  required  to  furnish,  along  with  the  cost 
of  labor  for  placing  it  on  the  roof,  caused  an  additional  expenditure 
to  the  Government  inspector's  placing  an  incorrect  interpretation  on 
section  66  of  the  contract.  The  claimant  should  be  allowed  the  cost  of 
this  additional  lumber,  plus  extra  labor  in  putting  it  on,  and  over- 
head expenses  applicable  to  this  extra  work. 

7.. Item  7. — This  item  is  for  $23.10  for  additional  work  ordered 
by  the  Government,  over  protest  of  claimant,  for  an  extra  wall  under 
the  roof,  plus  20  per  cent  for  overhead  and  profit     There  appears 
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to  be  no  doubt  that  the  work  was  performed  upon  request  of  the  Gov- 
ernment, claimant  contending  that  the  work  was  not  called  for  in 
the  contract;  but  it  was  found  that  if  he  building  was  constructed 
according  to  the  plans,  sheet  No.  7,  there  would  be  left  an  open-air 
space  of  about  8  inches  between  the  top  of  the  wall  and  the  cornice. 
The  officer  in  charge  changed  the  plans  by  ordering  this  open  space 
closed,  and  claimant  was  allowed  $56.10  for  this  work;  this  claim  is 
for  the  balance  due  on  the  contractor's  proposal,  which  was  agreed  to 
by  the  Government,  and  should  be  allowed. 

8.  Item  8, — This  item  is  for  the  erection  of  two  down  spouts.  The 
building  as  originally  planned  was  to  be  180  feet  long,  but  the  plans 
were  revised  and  the  length  of  the  building  reduced  to  140  feet.  The 
evidence  is  that  it  was  agreed  that  the  40  feet  should  be  cut  off  for 
a  certain  amount  of  money.  (R.,  p.  93.)  It  is  not  contended  that 
proper  credit  for  this  reduction  was  not  taken.  Claimant  contended, 
however,  that  this  arrangement  freed  him  from  the  obligation  to  put 
up  the  two  down  spouts  which  were  to  be  located  on  the  part  of  the 
building  which  was  cut  off,  and  that  the  Government  should  pay  him 
for  the  same.  It  appears  that  the  revised  drawing  called  for  two 
down  spouts,  and  it  further  appears  that  these  two  down  spouts  were 
the  same  which  were  intended  for  the  building  before  it  was  reduced, 
and  were  intended  to  go  on  the  end  of  the  building  after  the  40  feet 
were  cut  off.    It  is  recommended  that  this  item  be  disallowed. 

9.  Item  9, — This  item  is  for  $800  for  tearing  out  and  replacing  con- 
crete foundations  and  wall,  which  were  rejected  on  inspection,  plus 
20  per  cent  for  overhead  and  profit.  The  following  stipulations 
appear  in  the  contract : 

"  The  concrete  shall  be  of  a  consistency  known  as  '  moderately  wet,' 
such  that  when  dumped  ijn  place  it  w-ill  not  require  miich  tamping. 
It  shall  be  spaded  down  and  tamped  sufficiently  to  level  it  off,  after 
which  the  water  should  rise  freely  to  the  surface." 

"  Defective  work  and  material  may  be  condemned  by  the  Com- 
manding Officer  at  any  time  before  the  final  acceptance  of  the  work; 
when  such  work  has  been  condemned,  it  shall  be  immediately  removed 
by  the  contractor  and  rebuilt  in  accordance  with  the  plans  and 
specifications,  *  *  *  AH  work  or  material  so  removed,  injured, 
or  destroyed,  must  be  made  good  at  the  expense  of  the  contractor." 

The  claimant  testified  that  the  officer  in  charge  prevented  him, 
over  his  constant  and  emphatic  protest,  from  putting  in  the  proper 
amount  of  water  called  for  by  the  specifications,  with  result  that  the 
concrete  when  placed  was  rejected  on  inspection,  necessitating  the 
tearing  out  of  portions  of  the  concrete  and  replacing  same  at  ?i  cost 
of  $800.  Mr.  Bisbee,  the  Government  inspector  in  charge  of  the 
work,  was  equally  emphatic  in  his  testimony  that  the  consistency  of 
the  concrete  n>et  the  contract  requirements;  that  he  was  on  the  job 
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all  the  time  and  observed  the  concrete  mix  several  times  during  each 
day  while  the  concrete  foundations  were  being  put  in;  that  the 
trouble  was  the  failure  on  the  part  of  the  contractor  to  have  the 
mix  spaded  sufficiently  after  it  was  deposited  in  the  forms,  and  that 
he  constantly  warned  the  foreman  in  charge  of  this  concrete  work  for 
ckimant  to  have  the  mix  properly  spaded;  and  his  testimony  was 
that  the  defects  which  necessitated  the  removal  of  certain  portions 
of  the  concrete  were  due  entirely  to  the  lack  of  applying  sufficient 
"elbow  grease"  in  spading  the  mix  after  it  was  deposited  in  the 
forms.    This  item  should  be  disavowed. 

10.  Item  10, — This  item  is  for  $198,50  for  additional  employer's 
liability  insurance  incurred  on  account  of  extra  labor  on  the  job. 
The  commanding  officer,  Rock  Island  Arsenal,  and  the  Auditor  for 
the  War  Department,  have  recommended  that  $60  be  allowed  on  this 
item  ''  due  to  increased  work."  Claimant  is  entitled  to  recover  for 
increased  cost  of  liability  insurance  on  the  additional  labor  incurred 
for  the  extra  rock  excavations,  and  also  on  the  additional  labor  in- 
curred in  constructing  the  extra  wall  under  the  roof  and  in  putting 
on  the  additional  lumber  under  the  sheathing. 

11,  Items  11  and  4- — In  making  final  settlement  with  claimant  the 
sum  of  $646  was  deducted  from  the  contract  price  as  liquidated  dam- 
ages on  account  of  failure  of  claimant  to  complete  the  building  within 
the  specfied  contract  time,  and  the  sum  of  $19.07  was  deducted  in  the 
same  manner  for  not  completing  the  loading  platform  within  the 
agrreed  time.  The  contract  provides  that  liquidated  damages  shall 
cease  on  the  day  the  building  is  occupied  by  the  Government.  Thet^e 
items  were  improperly  witlihekl  from  the  claimant,  if  the  evidence 
shows  that  the  building  and  platform  were,  as  a  matter  of  fact,  com- 
pleted within  the  time  specified  in  the  contract,  or  if  the  (Tovernment 
occupied  the  building  within  the  time  stated  for  completion,  even 
thouffh  the  building  was  not  completed.  The  Government  took  pos- 
session of  and  occupied  the  building  on  November  23,  1917,  although 
it  was  not  completed  imtil  January  26,  1918.  Claimant  commenced 
work  on  the  job  on  April  4,  1917.  In  deducting  these  amounts  the 
Government  computed  the  time  for  completion  from  the  date  stipu- 
lated in  the  contract  as  being  the  date  of  the  contract,  to  wit,  January 
19, 1917,  instead  of  computing  from  the  date  of  approval  of  the  con- 
tract, to  wit,  April  10, 1917.  It  is  a  well-CvStablishcd  rule  of  law  that, 
^here  a  contract  contains  a  clause  such  as  we  find  here,  that  the  con- 
tract is  subject  to  the  approval  of  some  named  or  designated  officer 
or  department  of  the  Government,  the  instrument  does  not  become  a 
valid,  binding  contract  until  such  approval  is  given.  Monroe  v.  U,  aS., 
184  U.  S.,  524;  S.  C,  46  L.  Ed.,  670;  Comptroller  s  MS.  Dec,  Mar. 
26, 1913;  L.  D.  Jacohs,  46  Ct.  CI.,  368;  Gathel  v.  V,  S,,  Ct.  CI.  No. 
80770. 
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We  are  not  unmindful  of  the  general  rule  that  liquidated  dam- 
ages accruing  under  a  Government  contract  may  not  be  remitted,  and 
that,  as  stated  by  the  Comptroller  in  Haxcthome^s  case,  11  Comp. 
Dec,  113,  "  when  the  delay  had  occurred  the  United  States  acquired 
a  vested  right  to  the  sums  so  specified  for  each  day's  delay  in  the 
completion  of  each  building,  and  I  do  not  think  any  officer  of  the 
Government  is  authorized  to  relinquish  such  a  vested  right."  But  in 
order  to  authorize  deducting  liquidated  damages  the  event  specified  in 
the  contract  must  have  actually  happened,  and  if  money  due  the  con- 
tractor is  withheld  without  the  happening  of  such  event,  then  such 
withholding  is  wrongful  and  may  not  be  treated  as  liquidated  dam- 
ages. In  the  instant  case  the  time  for  completion  should  be  computed 
from  April  10,  1917,  and  should  be  extended  for  a  period  of  time 
equal  to  the  time  consiuned  in  the  extra  rock  excavations  for  the 
foundation  of  the  building,  which  was  due  to  a  mistake  in  the  blue 
print  furnished  claimant  and  upon  which  his  bid  was  based,  the  time 
required  for  the  construction  of  the  extra  wall  under  the  roof,  and 
the  time  required  for  putting  on  the  extra  lumber  under  the  sheath- 
ing, due  to  the  wrong  interpretation  by  the  Government  of  the  speci- 
fications relating  to  the  roof,  and  in  no  event  will  liquidated  damages 
be  allowed  after  November  23,  1917.  Calculated  on  this  basis,  it  is 
believed  that  it  will  be  found  that  no  liquidated  damages  had  accrued 
at  the  time  the  Government  moved  into  and  took  possession  of  the 
building,  in  which  event  claimant  should  be  paid  these  items. . 

.  DISPOSITION. 

This  decision  will  be  transmitted  to  the  Auditor  for  the  War  De- 
partment for  his  information  and  appropriate  action. 

Lieut.  Col,  McKeeby  and  Mr.  Bowen  concurring  for  the  appeal 
section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  19,  1920. 
Case  No.  2847. 

In  re  CLAIM  OF  LOEWENBEBG  CO. 

I  7RAin)^  HOT  PKSSUinBl). — ^Wliere  a  commltBieBt  made  in  good  f  altli  by 
claimant  in  preparation  for  the  performance  of  a  Government  contract 
is  tamed  over  to  a  third  party,  pursuant  to  a  legitimate  selling  agree- 
ment between  purveyors  of  the  article  ordered,  and  the  firm  to  which 
the  order  was  assigned  refuses  to  cancel  the  commitment  accepted  by  it, 
the  Oovernment  is  obligated  to  reimburse  claimant  its  loss  arising  out  of 
such  commitment  provided  no  fraud  upon  the  Government  entered  Into 
the  transaction. 

1  CLAm  AJSTD  DECISION. — ^Appeal  from  Claims  Board,  Office  of  Director  of 
Purchase,  on  a  claim  for  |18,771.83,  loss  arising  out  of  suspended  proxy- 
signed  contract  for  Army  leggins.    Held,  claimant  entitled  to  recover. 

llaj.  Hill  writing  the  opinion  of  the  Board. 

This  case  arises  under  act  of  March  2,  1919,  statement  of  claim 
Form  A,  has  been  filed  with  the  Purchase,  Storage,  and  Traffic  Divi- 
sion, under  supply  circular  17,  1919.  This  claim  was  forwarded  to 
this  Board  by  the  Claims  Board,  Office  of  the  Director  of  Purchase, 
as  on  appeal  upon  claimant's  request. 

A  hearing  has  been  had  upon  this  claim. 

FINDINGS  OF  FACT. 

1.  Under  date  of  December  5,  1917,  a  proxy-signed  contract  No. 
281  N  was  entered  into  between  claimant,  the  Loewenberg  Co.,  and 
Col.  H.  J.  Hirsch,  Quartermaster  Corps,  for  furnishing  150,000  pairs 
leggins,  canvas  foot,  at  $1.06  per  pair.  This  contract  was  suspended 
about  December  15, 1918,  when  about  68  per  cent  completed.  Claim- 
ant filed  a  questionnaire  dated  January  4, 1919,  which  showed  among 
other  things  a  commitment  to  North  &  Judd,  127  Duane  Street,  New 
York  City,  for  2,160  gross  of  buckles,  of  which  1,500  gross  had  been 
delivered. 

2.  Claimant  filed  its  statement  of  claim  Form  A  with  the  Claims 
Board,  Office  of  the  Director  of  Purchase,  under  date  of  May  29, 1919. 

3.  Upon  the  same  date  the  Claims  Board,  Office  of  the  Director  of 
Purchase,  issued  its  certificate  Form  C  finding  that  an  agreement  was 
^tered  in  good  faith  between  the  Loewenberg  Co.  and  H.  J.  Hirsch, 
colonel,  Quartermaster  Corps,  on  December  17,  1917.  Claim  was 
forwarded  to  the  New  York  zone  supply  office  for  negotiation  of  a 
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settlement.  During  investigation  for  the  purpose  of  negotiating  a 
settlement  allegations  were  made  that  claimant  had  made  a  fraudu- 
lent claim  in  that  after  stating  in  the  questionnaire  that  the  subcon- 
tractor, North  &  Judd,  had  no  claim  under  the  commitment  for 
buckles,  claimant's  president,  Mr..  Loewenberg,  falsely  stated  that 
claimant  was  commited  to  North  &  Judd  for  an  undelivered  balance 
of  660  gross  of  buckles  in  order  that  claimant  might  come  within  the 
provisions  of  class  B  instead  of  class  C  of  the  circular  of  December 
5, 1918,  from  the  Chief,  Clothing  and  Equipment  Division,  Quarter- 
master Corps,  Washington,  D.  C,  relative  to  the  termination  of  con- 
tracts for  foot  leggins  and  thereby  receive  a  more  favorable  settle- 
ment of  its  contract. 

4.  Because  of  the  allegations  of  fraud  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  canceled  on  May  10,  1920,  the  certificate 
form  C  dated  May  29,  1919,  and  took  no  further  action  on  the  claim. 

5.  The  sole  question  considered  at  the  hearing  of  this  claim  before 
this  section  was  the  question  of  fraud. 

6.  On  February  19,  1918,  claimant  ordered  from  the  New  York 
office  of  North  &  Judd  2,160  gross  of  buckles  to  be  delivered,  76  gross 
rush  at  once,  and  the  balance  at  the  rate  of  250  gross  every  two  weeks, 
first  shipment  to  be  made  at  once.  This  order  was  acknowledged  on 
two  of  North  &  Judd  shipping  orders  in  pencil  initialed  by  J.  C. 
Moore,  resident  manager  of  the  New  York  office,  the  first  for  1,260 
dozen  D.  G.  B.  No.  1012  buckles,  shipping  instructions  to  be  given 
in  one  week  and  the  second  giving  partial  shipping  instructions  up 
to  March  15  with  the  statement  added:  "Above  from  Rosenwasser 
Br.  chffd.  by  them."  Deliveries  were  made  bv  Rosenwasser  Bros, 
to  the  amount  of  1,500  gross,  leaving  a  balance  of  660  gross  of  the 
ori<^inal  order  undelivered.  Claimant  paid  direct  all  bills  rendered  it 
bv  Rosenwasser  Bros,  for  the  buckles  as  received. 

7.  It  appears  that  this  particular  buckle  before  the  war  was  con- 
trolled and  used  only  by  Rosenwasser  Bros.  (Inc.),  of  Long  Island 
City,  for  whom  it  was  manufactured  by  North  &  eTudd,  of  New 
Britain,  Conn.  During  the  war  Rosenwasser  Bros.  (Inc.)  permitted 
its  manufacture  and  sale  by  North  &  Judd  to  other  makers  of  leggings 
on  (Tovernment  contracts  with  the  understanding  that  all  orders 
for  delivery  in  the  vicinity  of  New  York  should  be  turned  over 
direct  by  the  New  York  office  of  North  &  Judd  to  Rosenwasser  Bros. 
(Inc.),  who  would  make  delivery  at  a  slight  increase  over  the  cost 

price. 

8.  When  claimant's  Mr.  Loewenberg  was  informed  by  Capt.  Wight- 
man,  Quartermaster  Corps,  chairman  of  the  Board  of  Contract  Ad- 
justment of  the  New  York  Zone  Clothing  and  Equipment  Division, 
that  his  claim  would  be  placed  in  class  C  because  his  questionnaire 
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showed  no  obligation  to  North  &  Judd  for  buckles,  he  stated  that  his 
firm  was  committed  to  North  &  Judd  and  that  North  &  Judd  were 
going  to  hold  him  for  the  buckles.  Mr.  Loewenberg  testified  at  the 
hearing  that  this  statement  on  the  questionnaire  was  a  mistake. 

9.  As  a  result  of  the  investigation  made  at  the  factory  of  North  & 
Judd,  New  Britain,  Conn.,  it  was  found  that  there  was  no  record 
there  on  this  order. 

10.  Under  date  of  January  16,  1919,  Mr.  John  C.  Moore,  as  resi- 
dent manager  of  the  New  York  office  of  North  &  Judd,  submitted 
to  the  New  York  zone  office  an  affidavit  stating  that  they  had  made 
up  and  were  carrying  on  commitments  for  claimant  660  gross  Gov- 
enunent  bronze  finish  on  brass  No.  1012  legging  buckles  ordered  by 
claimant,  and  that  they  would  not  accept  cancellation  on  same.  Mr. 
Moore  is  now  deceased. 

11.  This  case  was  presented  by  the  intelligence  officer  of  the  New 
York  zone  to  the  United  States  district  attorney  in  New  York  for 
action,  but  because  of  lack  of  evidence  no  action  was  taken  by  the 
district  attorney. 

DECISION. 

1.  It  is  the  opinion  of  this  section  that  the  allegations  of  fraud 
hare  not  been  substantiated.  The  arrangement  as  between  claimant, 
the  New  York  office  of  North  &  Judd,  and  Rosenwasser  Bros.  (Inc.)  ^ 
though  unusual,  appears  to  be  legitimate  and  in  the  usual  course  of 
business.  The  documentary  evidence  as  to  the  order,  its  acceptance, 
and  other  letters  offered  in  evidence  furnish  satisfactory  proof,  aside 
from  the  testimony  of  the  existence  of  the  order  in  question. 

2.  An  informal  agreement  was  entered  into  between  claimant  and 
the  (iovernment  on  December  5, 1917,  by  the  terms  of  which  claimant 
was  to  furnish  150,000  pairs  of  canvas  foot  leggins  at  $1.06  per  pair. 

3.  Though  the  record  is  not  satisfactory  on  this  point,  it  appears 
that  the  claimant,  by  the  use  of  ordinary  diligence,  could  have  relieved 
itself,  and  thereby  the  Government,  from  liability  on  account  of  the 
balance  of  660  gross  of  buckles.  Its  duty  to  the  Government  was 
to  reduce  the  obligation  of  the  Government  rather  than,  as  it  appears 
from  the  record,  to  increase  such  obligation  by  endeavoring  to  fix  a 
liabihty  for  the  balance  of  the  buckles  and  thereby  receive  a  more 
favorable  settlement  under  the  regulations  relative  to  the  termina- 
tion of  such  contract. 

4.  It  is  the  opinion  of  this  section  that  the  adjustment  of  this 
agreement  upon  a  "  fair  and  equitable  basis  "  does  not  require  that 
any  allowance  be  made  to  claimant  for  the  undelivered  balance  of 
buckles.  In  making  the  adjustment  hereunder  no  allowance  will  be 
made  on  account  of  the  balance  of  660  gross  of  buckles. 
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DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  "  C  "  to  the 
Purchase  Section  of  the  War  Department  Claims  Board  for  action 
in  the  manner  provided  in  subdivision  C,  section  5,  Supply  Circular 
17,  Purchase,  Storage  and  TraflSc  Division,  1919. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  19,  1920. 
''  Case  No.  421. 

In  re  CLAIH  OF  WILLIAH  CABTEB  CO. 

1  CLADC  AND  DECISION. — ^Appeal  from  the  decision  of  the  War  Department 
Board  of  Contract  Adjustment  rendered  Hay  5,  1920,  on  a  claim  under 
the  act  of  Harch  2,  1919,  for  |203,344.09,  loss  sustained  on  materials  pur- 
chased for  performanoe  of  a  contract  for  winter  underwear.  Held,  by 
order  of  the  Secretary  of  War  the  former  decision  is  set  aside  and 
vacated  and  the  case  is  remanded  to  the  Purchase  Section,  War  Depart- 
ment Claims  Board,  for  appropriate  action  in  compliance  with  the' recom- 
mendation of  the  special  advisers.  (For  former  opinion,  see  these  deci- 
sion!, Volume  5,  page  908.) 

Mr.  Averill  writing  the  opinion  of  the  Board. 

ON  RECONBIDERATION. 

1.  This  case  was  decided  by  the  Board  of  Contract  Adjustment  in 
a  decision  dated  May  5, 1920,  and  was  adverse  to  the  claimant. 

2.  From  this  decision  the  claimant  noted  an  appeal  to  the  Sec- 
retary of  War.  The  Secretary  of  War,  upon  consideration  of  the 
petition  for  appeal  and  the  original  papers  and  evidence  filed  in  the 
<;ase,  under  date  of  July  26,  1920,  returned  the  same  to  this  Board 
with  the  following  order : 

"  JiTLT  26,  1920. 
''Case  No.  421. 
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"on  appeal  before  the  secretary  of  war. 

*'  Re  manufacture  of  vinter  underwear : 

"Upon  consideration  of  the  record  in  this  matter,  it  is  directed 
that  the  order  denying  claimant  relief  be  set  aside  and  thfit  further 
proceedings  be  held  by  the  War  Department  Claims  Board  in  accord- 
ance with  the  accompanying  recommendations  of  the  special  advisers. 

"(Sgd.)  Newton  D.  Baker, 

"  Secretary  of  TFar." 
The  reconunendation  of  the  special  advisers  above  referred  to 

being  as  follows : 

"  MEMORANDUM. 

"The  decision  of  the  questions  raised  by  this  appeal  depends,  in 
our  opinion,  wholly  upon  the  conclusion  one  reaches  as  to  the  con- 
flict of  testimony  touching  what  took  place  at  the  interview  between 
the  claimant's  representatives  and  the  Oovernment  ofBcers. 

38S 
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"There  can  be  no  doubt,  in  view  of  the  letters  of  March  20  and 
March  21,  1918,  that  claimant  was  asking  for  an  agreement  to  take- 
the  output  of  its  mill  for  three  months  after  the  expiration  of  con- 
tract 290-B  on  September  30,  1918;  whether  this  be  celled  an  'ex- 
tension '  or  '  an  extended  contract '  or  a  '  further  order '  or  an. 
'  additional '  or  a '  new  contract '  is  unimportant.  It  must  be  assumed 
that  the  officers  who  received  one  of  these  letters  and  wrote  the  other" 
knew  this  to  be  the  situation. 

"  In  some  prior  memorandum  ^written  by  me)  it  was  pointed  out 
that  in  determining  whether  a  Government  officer  did  or  did  not 
assent  to  some  proposed  agreement  the  words  he  used  are  to  be  taken 
to  mean  what  any  careful,  prudent  man  would  understand  them  to- 
mean,  and  that  although  everyone  is  chargeable  with  knowledge  of" 
the  statutes  he  was  not  chargeable  with  knowledge  of  the  intricate 
administrative  machinery  resulting  from  war  conditions,  so  far  as- 
relief  under  the  Dent  Act  is  concerned.  That  rule  may  be  followed 
here. 

"  It  is  also  clear  upon  the  record  that  down  to  the  middle  of 
August  the  requisitions  from  abroad  were  so  enormous  that  the- 
Government  officers  were  very  glad  to  come  across  any  contractoir 
who  asked  for  a  contract  or  was  ready  to  contract  for  underwear. 
It  was  the  sudden  and  unexpected  reduction  by-  some  twentv-odd 
million  garments  (about  August  20)  which  caused  all  the  trouble. 

"The  circumstances  that  Mr.  Cromwell  understood  that  the  pur- 
chasing machinery  he  had  devised  would  automatically  prevent  the- 
manufacturer  from  getting  any  yarn  from  the  spinner  can  not  be 
held  to  alter  the  meaning  of  what  he  said,  although  it  may  have- 
some  influence  in  affecting  his  recollection  of  what  he  did  say,  it 
not  being  '  for  him  to  bother '  whether  the  '  manufacturer  was  getting^ 
yarn  or  not.' 

'*As  to  what  was  said  at  the  interview  of  May  24,  viz,  that  claimant 
was  to  buy  worsted  yarn  to  last  on  the  basis  of  5,500  dozen  per  week: 
to  December  31,  I  find  the  testimony  of  claimant's  witnesses  per- 
suasive; most  of  the  letters  and  telegrams  corroborate  it  and  none 
tend  to  negative  it.  That  being  so  an  oral  agreement  is  shown  to 
continue  taking  the  output  of  the  factory  for  an  additional  three 
months  (to  Dec.  31).  For  actual  loss  sustained  through  the  purchase 
of  material  reasonably  required  to  enable  the-  manufacturer  to  carry- 
out  that  agreement,  the  Dent  Act  gives  relief. 

"  I  recon^mend  that  the  decision  of  the  Board  be  reversed,  and  the 
claim  be  sent  to  the  proper  officers  for  assessment  of  the  damagee- 
sustained." 

3.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  fore- 
going order,  the  decision  rendered  by  this  Board  on  May  5,  1920,  i& 
hereby  set  aside  and  vacated,  and  the  case  is  remanded  to  the  Pur- 
chase Section,  War  Department  Claims  Board,  for  appropriate 
action  in  accordance  with  the  decision  of  the  Secretary  of  War. 

DISPOSmON. 

This'  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  "  C,"  and  the 
original  order  of  the  Secretary  of  War  and  the  recommendation  of 
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the  special  advisers,  to  the  Purchase  Section,  War  Department 
Claims  Board,  for  action  in  the  maimer  provided  in  subdivision  (c), 
section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  19, 1920. 
Case  No.  2746. 

In  re  CLAIM  OF  W.  J.  HASH. 

1.  JTTEISDICTION— TIKE  FOE  FILING  CLAIM.— The  Secretary  of  War  has 

Jurisdiction  to  consider  a  claim  presented  under  the  act  of  March  2,  1919, 
when  such  claim  was  not  filed  within  the  time  provided  for  in  said  act. 

2.  CLAIM  AND  DECISION. — This  claim  for  |14.74  arises  under  the  act  of  March. 

2y  1919,  on  an  alleged  informal  agreement.    Held,  claimant  is  not  entitled 
to  the  relief  sought. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts  l 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Cir- 
cular No.  17,  Purchase,  Storage  and  Traffic  Division,  dated  March 
26, 1919,  for  $14.74,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  Claimant  alleges  that  on  June  12,  1918,  he  delivered  to  H.  P. 
Roddie  &  Co.,  of  Brady,  Tex.,  agents  of  Chas.  J.  Webb  &  Co.,  of  Phila- 
delphia, Pa.,  228  pounds  of  wool  for  which  he  was  to  receive  pay- 
ment in  accordance  with  the  terms  of  the  Government  regulations  for 
handling  the  wool  clip  of  1918  as  established  by  the  Wool  Division, 
War  Industries  Board,  May  21,  1918;  that  under  these  regulations 
claimant  should  have  received  58  cents  per  pound,  a  total  of  $132.24, 
but  that  due  to  improper  valuations  made  by  the  Government  price- 
fixing  committee,  claimant  received  only  $117.50. 

3.  Claimant  has  furnished  this  Board  an  affidavit  in  which  he 
shows  that  this  claim  was  first  presented  to  the  Government  in  May, 
1920. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  authorizes  the  Secretary  of  War  to  adjust,  pay  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  Xovember  12,  1918.  In  granting  the  Secretary 
of  War  this  special  authority  to  adjust  informal  agreements,  Con- 
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gress  placed  a  time  limit  on  the  period  during  which  such  claims 
might  be  presented,  inserting  a  provision  in  the  act  reading  as 
follows : 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to  be 
made  of  anj  claim  not  presented  before  June  thirtieth,  nineteen  hun- 
dred and  nineteen." 

2.  I'he  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  definite.  This  Board  is  authorized  to  adjust  such  claims  in 
accordance  with  the  terms  of  the  Act  of  March  2,  1919,  and  in  so 
doing  must  comply  strictly  with  every  provision  of  the  act.  There- 
fore it  can  not  take  jurisdiction  of  this  claim,  which  was  presented 
long  after  June  80,  1919. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  19,  1»20. 
Case  No.  1696, 

In  re  CLAIM  OF  X.  FBANX  &  SON,  HUWATTKEE,  WIS. 

1.  CXAIM  AND  DECISION. — ^This  claim  was  heard  by  the  Board  of  Contract 
Adjustment  on  Haroh  23,  1920,  and  relief  was  denied.  At  olaimant's  re- 
quest a  rehearing  was  had  on  July  14,  1920,  before  the  Appeal  Section, 
War  Department  Claims  Board,  and  after  due  consideration  the  former 
decision  was  adhered  to.  Por  the  facts  see  Volume  4,  page  556,  de- 
cision of  said  Board  of  Contract  Adjustment. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  From  the  decision  of  the  Board  of  Contract  Adjustment  dated 
March  23,  1920,  denying  relief  in  a  group  of  claims  of  which  this 
case  was  one,  claimant  requested  and  was  granted  a  rehearing  before 
this  Board. 

2.  In  its  original  claim  claimant  alleged  an  agreement  on  Novem- 
ber 9,  1918.  Claimant  was  not  represented  at  the  hearing  of  the 
group  of  cases.  In  its  amended  claim  upon  petition  for  a  rehearin*^ 
claimant  alleged  a  verbal  agreement  on  or  about  November  5,  1918, 
with  Maj.  Skiles,  assistant  to  the  officer  in  charge  packing  house 
products  branch,  zone  supply  office,  Chicago,  for  the  delivery  of 
claimant's  capacity  of  corned  beef  hash  for  the  months  of  January, 
February,  and  March,  1919,  the  price  and  other  details  to  be  de- 
termined later. 

3.  The  history  of  the  methods  of  procuring  packing-house  prod- 
ucts by  the  Quartermaster  Corps  and  the  facts  as  to  the  alleged  agree- 
ment on  November  9,  1918,  are  fully  set  forth  in  the  decision  dated 
March  23,  1920. 

4.  Mr.  R.  F.  Oberndorf er,  claimant's  assistant  secretary,  stated  that 
on  or  about  November  5,  1918,  he  went  to  Chicago  for  the  purpose  of 
calling  on  Maj.  Skiles.    Mr.  Oberndorf  er  testified  in  part  as  follows: 

"  The  substance  of  what  occurred  at  that  meeting  was  that  I  was 
told  to  manufacture  corned  beef  hash  for  the  Government  to  the 
limit  of  our  capacity  during  the  months  of  January,  February,  and 
March." 

"  I  unquestionably  opened  the  conversation.  I  went  down  to  Chi- 
cago purposely  to  find  out  whether  we  were  to  manufacture  hash 
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during  January,  February,  and  March  in  order  to  protect  ourselves 
particularly  on  potatoes.  We  were  afraid  we  could  not  get  them 
during  the  cold  snap." 

*'I  do  not  want,  in  any  way,  to  fabricate  any  conversation.  I  re- 
member going  down  to  Major  Skiles  to  see  whether  we  would  manu- 
facture corned  beef  hash  for  the  Government  during  January,  Feb- 
ruary, and  March,  and  I  remember  his  telling  me  yes;  up  to  our 
capacity.  We  were  working  entirely  for  the  Government  at  that  time 
and  ha5  no  other  business." 

"  Major  Skiles,  to  the  best  of  my  recollection,  told  me  to  figure  out 
exactly  what  we  could  produce  in  those  three  months  and  let  him 
know.'^' 

5.  Maj.  Skiles  testified  that  he  did  not  recall  having  a  conference 
with  Mr,  Oberndorfer  a  short  time  before  the  signing  of  the  armi- 
stice; that  it  was  very  doubtful  in  his  mind  whether  he  stated  to  Mr. 
Oberndorfer  that  he  would  take  a  definite  amount  in  January,  Febru- 
ary, and  March,  1919. 

"  I  did  state  to  Mr.  Oberndorfer  or  one  of  the  members  of  the  firm 
that  quite  some  time  earlier  than  November  5, 1918,  that  I  wanted  the 
capacity  of  their  plant;  but  I  never  fixed  any  pjarticular  date  or 
period  of  time  that  they  were  to  give  me  the  capacity  of  their  plant. 
It  was  a  sort  of  general  understanding  that  I  would  take  the  capacity 
of  their  plant  as  long  as  I  needed  it.  They  were  very  willing  to  give 
me  what  I  asked  for." 

6.  Under  date  of  November  19, 1918,  a  letter  was  written  from  the 
officer  in  charge  packing-house  products  branch  at  Chicago  to  claim- 
ant, as  well  as  others,  as  follows : 

**  1.  At  a  conference  held  in  the  office  of  the  zone  supply  ofiicer, 
Chicago,  on  November  9,  1918,  with  representatives  of  various  pack- 
ers, requirements  of  this  office  for  canned  meats  for  January,  Febru- 
ary, and  March,  1919,  were  announced  as  follows : 

2.  Representatives  of  various  packers  present  secured  these  figures 
with  the  idea  of  submitting  to  this  office  their  offerings  to  cover. 

3.  Dividing  these  quantities  by  three,  will  give  you  the  approxi- 
mate amount  needed  monthly,  for  January,  Februarv,  and  March, 
1919. 

4.  It  is  requested  that  you  offer  this  office  quantities  that  can  be 
produced  by  you.  This  offering  to  arrive  not  later  than  November 
the  25th." 

T.  Under  date  of  November  23,  1918,  claimant  replied  in  part  as 
follows : 

'^We  are  pleased  to  inform  you  that  we  agree  to  furnish  during 
the  month  of  January,  1919, 345,000  cans  corned  beef  hash. 

During  the  month  of  February,  1919,  we  agree  to  furnish  330,000 
cans  corned  beef  hash. 

During  the  month  of  March,  1919,  we  agree  to  furnish  405,000  cans 

corned  l^f  hash. 

Each  can  to  contain  32  oz.  corned  beef  hash . 

^  *****  * 
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All  deliveries  to  be  on  an  f .  o.  b.  Milwaukee  basis  at  such  a  price  as 
the  Food  Administration  may  deem  proper  to  fix. 

We  trust  to  receive  allotments  for  the  above  at  an  early  date  and 
would  thank  you  for  an  acknowledgment  of  this  letter." 

8.  Claimant  received  a  letter  dated  December  3,  1918,  from  the 
United  States  Food  Administration  making  allotments  upon  requisi- 
tion of  the  packing-house  products  branch  for  corned  beef  hash  for 
January,  1919,  580,000  pounds;  for  February,  660,000  pounds;  and 
for  March,  750,000  pounds.  This  allotment  was  acknowledged  and 
accepted  by  claimant  under  date  of  December  5,  1918. 

9.  On  November  8,  1918,  claimant  entered  into  a  contract  "with 
N.  V.  Gehl  &  Co.  for  the  delivery  of  potatoes  to  be  used  in  making- 
the  corned  beef  hash  for  Januarj^,  February,  and  March  deliveries,, 
and  after  November  12  made  other  commitments  for  other  component 
material. 

10.  Claimant  entered  into  a  formal  contract  with  the  Government 
for  the  Januarv  deliverv  and  into  a  second  contract  for  the  February 
delivery.  These  contracts  were  fulfilled  and  are  not  in  question 
here.  No  formal  contract  was  made  as  to  the  March  deliverv  but 
on  January  24,  1919,  claimant  was  notified  by  the  packing-house 
products  branch  of  the  Chicago  zone  supply  office  that  no  corned 
beef  hash  would  be  required  for  March  delivery. 

DECISION. 

1.  It  is  the  opinion  of  this  section  that  no  agreement  was  entered 
into  between  Maj.  Sidles  and  claimant's  Mr.  Oberndorfer  on  or 
about  November  5,  1918.  It  appears  that  any  discussion  on  or  about 
that  date  between  Maj.  Skiles  and  Mr.  Oberndorfer  was  of  no  greater 
effect  than  the  discussion  between  Maj.  Skiles  and  the  so-called  "  large 
packers  "  at  the  conference  of  November  9,  1918,  looking  toward  a 
tender  on  the  part  of  the  packers,  which  in  this  case  was  actually 
made  under  date  of  November  23,  1918,  in  response  to  the  specific 
request  of  November  19,  1918. 

2.  In  the  absence  of  the  finding  of  an  agreement  on  or  about  Novem- 
ber 5, 1918,  this  case  falls  clearly  within  the  reasoning  of  the  decision 
in  the  group  of  cases  dated  March  23, 1920,  in  which  relief  was  denied. 

3.  The  so-called  "large  packers"  appealed  from  the  decision  of 
March  23,  1920,  to  the  Secretary  of  War,  by  whom  the  decision  of 
this  Board  was  affirmed  under  date  of  July  23, 1920. 

4.  It  is  the  opinion  of  this  section  that  claimant  is  not  entitled  to 
the  relief  sought  and  its  claim  is  therefore  denied  and  dismissed. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  20, 1920. 
Cases  Nos.  2634^2571,  2710,  2711,  2712,  and  2714. 

In  re  CLAIMS  OF  TOUNG.  CO&IEY  &  DOLAN. 

1.  PSOCEDU&E^GBOUPING  ITEHS  OF  CLAIM.— Where  a  elalmant  made  a 
series  of  sales  of  different  classes  of  articles  to  the  GoTernment,  as  the 
result  of  continuous  negotiation  by  the  same  agent  of  claimant,  so  as  to 
constitute  a  continuing  transaction  covering  various  items  of  sale,  and 
claimant  files  separate  claims  for  the  individual  items,  such  claims  will 
be  grronped  and  treated  as  one  claim  consisting  of  several  items  by  this 
Board  in  its  consideration  of  their  merits. 

1  FBAUD— UKITEI)  STATES  COMPILED  STATUTES.— Where  a  claimant  made  a 
series  of  sales  to  the  Government  constituting  a  continuing  transaction, 
and  some  of  the  sales  were  tainted  with  fraud  so  as  to  amount  to  a  sys- 
tem coloring  the  whole  relationship  of  claimant  to  the  Government,  this 
Board  will  not  consider  the  merits  of  the  various  items  of  claim  separately, 
but  will  deny  relief  in  toto,  pursuant  to  the  decision  in  Furey  v.  U.  S., 
84  Ct.  CIS.,  171. 

1  CLAIM  ANB  BECISION.— An  appeal  from  a  decision  of  the  Claims  Board, 
office  of  Birector  of  Purchase,  on  six  claims  aggregating  $149,134.08,  for 
loss  on  various  items  of  sales  to  the  American  Expeditionary  Forces  in 
France.  Upon  consideration  of  the  several  claims  as  separate  items  of 
one  claim,  Held,  claim  dismissed. 

Maj.  Farr  writing  th  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  Claim  No.  2534  was  filed  before  this  Board  under  the  provisions 
of  Supply  Circular  No.  17.  Claim  No.  2571  was  also  filed  under  act 
of  March  2,  1919,  under  the  provisions  of  Supply  Circular  No.  17, 
Purchase,  Storage,  and  Traffic.  Claims  Nos.  2710,  2711,  2712,  and 
2714  are  cases  arising  under  the  act  of  March  2,  1919,  and  were  orig- 
inally filed  with  the  United  States  Liquidation  Commission  in  Paris, 
which  commission  refused  jurisdiction  and  forwarded  the  claims  to 
the  United  States.  The  War  Claims  Board  sent  the  claims  to  the 
Claims  Board,  Director  of  Purchase,  who  in  turn  denied  jurisdiction, 
and  said  claims  and  files  were  sent  to  the  Board  of  Contract  Adjust- 
ment (now  Appeal  Section,  War  Department  Claims  Board)  on  ap- 
peal from  the  decision  of  the  said  Claims  Board,  Director  of 
Purchase, 

2.  Prior  to  and  about  the  time  of  the  entrance  of  the  United  States 
into  the  war  Mr.  J.  N.  Ely  was  in  Paris,  France,  as  agent  for  Young, 
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Corley  &  Dolan,  brokers,  having  their  offices  in  New  York  City.  Mr. 
Ely,  as  agent  for  the  said  firm,  would  get  in  touch  with  different  pur- 
chasing officers  of  the  American  Expeditionary  Forces  in  Paris,  se- 
cure formal  and  informal  contracts  from  them,  and  in  turn  commu- 
nicate the  same  to  Young,  Corley  &  Dolan,  who  in  turn  would  secure 
the  articles  ordered  and  ship  by  various  steamers  to  France. 

3.  Mr.  Ely,  as  agent  for  the  said  corporation,  secured  a  great 
many  contracts,  and  sold  to  the  American  Expeditionary  Forces 
large  quantities  of  various  products,  including  watering  troughs,  au- 
tomobiles, extra  rims,  and  various  spare  parts  for  the  different  auto- 
mobiles he  sold  to  the  American  Expeditionary  Forces.  It  seemed 
that  Young,  Corley  &  Dolan  had  little,  if  any,  financial  standing,  and 
it  was  necessary  for  Mr.  Ely  as  their  foreign  representative  to  secure 
a  line  of  credit  in  France  that  would  enable  him  to  handle  the  va- 
rious contracts,  wliich  as  agent  of  Young,  Corley  &  Dolan,  he  already 
had  with  the  purchasing  officers  or  agents  of  the  American  Expedi- 
tionary Forces  or  expected  to  receive.  To  this  end  he  entered  into 
negotiations  with  the  Societe  Centrale  des  Banques  de  Province,  of 
Paris.  This  bank  would  open  credits  in  New  York  City,  either  in 
the  Guaranty  Trust  or  the  Equitable  Trust  for  the  account  of  Young, 
Corley  &  Dolan.  When  Young,  Corley  &  Dolan  received  these  or- 
ders in  New  York  from  Mr.  Ely,  they  would  fill  them,  and  the  docu- 
ments of  title  and  the  shipping  documents  would  be  sent  by  them 
to  the  Guaranty  Trust  Co.  or  the  Equitable  Trust  Co.,  and  the  money 
would  be  paid  them  by  these  two  New  York  banks.  The  documents 
of  title,  or  the  shipping  documents  usually  contained  the  notation — 
'•'  Notify  Joseph  N.  Ely."  The  documents  of  titles  and  the  receipts 
of  payment  by  the  New  York  Banks  to  Young,  Corley  &  Dolan  hav- 
ing been  previously  sent  to  the  Banques  de  Province  by  the  New 
York  banks,  upon  delivery  of  the  goods  in  question  to  the  American 
Expeditionary  Forces,  and  presentation  of  the  papers  in  question  to 
tlie  paying  quartermaster,  the  said  Banques  de  Province  would  be 
paid  the  sirni  called  for,  less  in  certain  instances,  deductions  made 
by  the  paying  quartermaster,  for  one  reason  or  another.  This  es- 
pe  ially  holds  true  of  all  the  claims  here  presented  by  the  claimant, 
except  the  first,  in  re  Watering  troughs,  into  which  claim  other  con- 
siderations enter. 

4.  Some  time  in  1919  or  1920  Mr.  Ely  returned  to  the  United 
States,  and  being  unable  to  settle  with  his  principal,  Young,  Corley 
&  Dolan,  was  instrumental,  with  several  others,  in  throwing  it  into 
bankruptcy,  and  on  or  about  June  11,  1920,  Mr.  Francis  L.  Kohlmaa 
was  appointed  receiver,  and  has  intervened  in  the  various  claims 
described  above,  alleging  that  any  sum  found  due  by  this  board  to 
Young.  Corley  &  Dolan  should  be  paid  to  him  as  such  receiver. 
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5.  The  Banques  de  Province  through  its  attorney's,  Messrs.  Joseph 
M.  Proskauer  and  Burgess  Osterhaut,  has  also  intervened  and  alleges 
that  this  board  should  take  it  into  consideration,  and  that  any  sum 
found  due  the  claimants  should  be  paid  to  it  to  the  extent  of  th« 
indebtedn^s  of  claimants  to  their  said  bank,  basing  their  contention 
jwrtly  on  the  ground  they  are  subcontractors  of  Young,  Corley  & 
Dolan,  who  are  indebted  to  them,  and,  on  the  further  ground  that 
on  one  occasion  Maj.  Castleman  came  to  their  bank  with  Mr.  Ely 
to  assist  Mr.  Ely  in  arranging  certain  credits  with  them,  to  enable 
him  to  secure  supplies  he  either  had  contracts  for,  or  anticipated 
disposing  of  to  the  United  States  Government;  and  alleges  spe- 
cifically that  one  of  these  instances  was  at  the  time  Mr.  Ely  was  at- 
tempting to  arrange  for  the  shipment  to  France  of  the  500  w  atering 
troughs. 

6.  Each  claim  will  now  be  taken  up  and  the  facts  briefly  set  forth. 

Claim  2534. 

Mr.  Ely  as  a  representative  of  Young,  Corley  &  Dolan  got  in  con- 
tact with  Maj.  J.  P.  Castleman  and  the  question  of  creosote  water 
tanks  was  discussed,  and  Mr.  Ely  alleges  that  at  the  direction  and  sug- 
gestion of  Maj.  J.  P.  Castleman  he  ordered  for  the  use  of  the  Ameri- 
can Expeditionary  Forces  500  creosote  watering  troughs  at  the  stip- 
ulated price  of  $60  f .  o.  b.  New  York,  plus  freight  and  insurance  to 
France,  and  that  59  of  these  troughs  arrived  and  were  accepted  in 
January,  1918,  by  the  American  Expeditionary  Forces,  but  that  when 
the  remainder  of  the  troughs  arrived  in  France  Maj.  Castleman 
(now  Col.  Castleman)  refused  them  and  that  the  said  troughs  were 
kept  on  the  dock  at  Marseilles  until  the  French  (Tovernment  threat- 
ened to  sell  them  at  auction  if  they  did  not  move  them.  Ely  made 
various  attempts  to  get  the  American  Expeditionary  Forces  to  accept 
these  watering  troughs,  but  as  the  freight  rate  had  run  the  price  to 
8160  each,  Ely  was  unable  to  persuade  anyone  to  take  them  over. 
After  trying  various  officers  of  the  American  Expeditionary  Forces 
and  after  Maj.  Castleman  specifically  stated  to  him  that  he  had 
never  authorized  him  to  order  the  water  tanks  in  question,  but  had 
•'dy  suggested  he  might  be  able  to  sell  them  to  the  American  Expedi- 
tionary Forces  he,  finally,  on  May  28,  1918,  directed  a  letter  to  Col. 
H.  Wilkins,  Quartermaster  General  Department  at  Elysee  Hotel, 
Paris,  in  which  he  stated : 

''We  offer  you  these  troughs  at  your  own  price  ns  they  wen-  ordered 
by  mistake,  as  explained  to  you  and  where  shipped  on  arc^anit  of  tlie 
non-receipt  of  our  cable  instructions  not  to  do  so.'' 
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On  May  29,  1918,  Col.  Wilkins  addressed  a  letter  to  the  claimant 
as  follows: 

'M.  With  reference  to  your  letter,  reference  JNE/JFM  of  May 
28th,  1918,  regardinpf  watering:  troughs,  you  are  informed  that  subject 
to  the  approval  of  the  French  authorities  we  will  purchase  the  440 
troughs  on  the  docks  at  Marseilles,  without  storage  or  other  costs  to 
us,  at  the  rate  of  $75  (seventy-five  dollars)  each.  It  is  understood 
that  your  agents  will  see  to  getting  the  articles  through  the  custom 
house  and  we  will  furnish  such  certificate  as  will  be  necessary  in  the 
matter  of  releasing  the  custom  charges ;  in  other  words,  the  watering 
troughs  are  to  be  aelivered  to  us  at  the  custom  house,  without  custom 
formalities  and  everything  attended  to  by  you,  at  the  net  cost  of  $75 
each  trough,  supplied  complete.  This  is  all  subject  to  the  approval 
of  the  French  authorities;  this  will  be  attended  to  by  our  agents 
and  representatives  of  the  Depot  Quartermaster  at  Marseilles. 

"  H.  E.  Wn^KiNS, 
"  Col.  Q.  M.  C,  K  A." 

The  foregoing  and  subsequent  negotiations  resulted  in  the  Gov- 
ernment taking  over  all  the  watering  troughs  at  a  net  cost  of  $75 
each  to  the  Government. 

7.  It  appears  in  evidence  that  prior  to  the  dispatch  from  the  United 
States  of  the. watering  troughs  in  question,  Mr.  Ely  had  addressed 
a  cablegram  to  Young,  Corley  &  Dolan,  advising  them  not  to  s]\ip 
the  troughs  but,  in  spite  of  said  instructions,  the  troughs  in  question 
were  shipped,  and  the  claim  here  presented  is  the  difference  between 

the  $75,  Young,  Corley  &  Dolan  through  their  agent,  Joseph  X.  Ely, 
agieed  to  accept,  and  the  actual  cost  of  $160  laid  on  dock  at  Mar- 
seilles, or  the  sum  of  $58,403.22,  the  amount  of  this  claim. 

8.  The  claimant  alleges  in  its  petition  and  in  the  presentation  of 
its  case  that  the  said  troughs  were  sold  to  the  American  Expeditionary 
Forces  at  the  said  price  of  $75  under  duress ;  that  by  reason  of  said 
duress  they  are  entitled  to  recover  the  difference  between  the  sales 
price  and  the  actual  cost  price  as  laid  down  on  dock ;  and  that  their 
claim  stands  or  falls  upon  their  contention  that  the  goods  were 
finallv  sold  and  delivered  to  the  Government  under  duress :  and  that 
if  this  board  decides  there  was  no  duress,  then  they  have  no  claim. 

Claim  2710. 

9.  This  claim  is  for  $53,070.  In  Septeml>er,  1917,  J.  N.  Ely,  as 
representative  of  Young,  Corley  &  Dolan,  entered  into  negotiations 
with  the  American  Expeditionary  Force  for  the  sale  to  them  of  cer- 
tain automobiles,  and  on  October  1, 1917,  purchase  orders  were  issued 
for  ()0  Doris,  50  National,  and  20  Wintons;  and  on  Xoveml^er  1,  1017, 
the  claimant  was  further  advised  l)y  Maj.  Castleman. 

*'  You  are  advised  that  your  informal  proposal  to  furnish  the 
Chief  Quartermaster,  A.  E.  F.,  with  '4)0  automobiles  of  the  three- 
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quarters  limousine  type  of  Winton,  National,  and  Doris  makes  at  list 
prices  plus  the  f  reignt  and  insurance,  f .  o.  b.  shippers  in  French  ports, 
is  accepted. 

^It  is  understood  that  these  cars  are  in  your  possession  and  that 
you  are  the  actual  owner  of  the  same  and  that  you  will  assume  all 
responsibility  as  to  delivery  until  accepted  by  us  in  a  French  port. 

"^  These  cars  are  to  be  delivered  at  the  rate  of  one  hundrecl  (100) 
in  January  and  one  hundred  (100)  in  February." 

On  November  10,  1917,  an  additional  order  was  placed  by  Maj. 
Castleman  for  "  168  automobiles,  limousine  or  closed  body,"  con- 
sisting of  Winton,  National,  Cole,  and  Hudson,  at  the  list  price  f .  o.  b. 
Xew  York,  plus  the  actual  freight  and  insurance. 

10.  This  made  the  total  number  of  automobiles  ordered  498.  These 
automobiles  were  from  time  to  time  shipped,  and  a  dispute  arose  as 
to  the  construction  of  the  "  list  price  "  and  the  amount  to  be  paid 
thereunder,  the  list  price  having  been  changed  by  the  automobile 
manufacturers  and  Young,  Corley  &  Dolan,  about  the  time  of  or 
after  the  issuance  of  the  orders,  and  apparently  after  receipt  and 
acceptance  of  order  by  them.  The  automobiles  were  listed  to  the 
American  Expeditionary  Force  at  the  new  list  price,  or  alleged  new 
list  price,  and  certain  of  them  were  paid  for  by  the  American  Ex- 
peditionary Force  at  the  old  list  price,  thereby  leaving  what  the 
claimant  alleged  due  them  of  a  balance  on  certain  cars  amounting 
in  the  aggregate  to  the  sum  of  $53,070. 

Claim  2714. 

11.  This  is  for  $16,145.17  alleged  by  claimants  to  be  due  on  account 
of  freight  and  insurance  charges  on  Delco  lighting  outfit.  The  claim, 
Miice  being  filed,  has  been  reduced  by  the  sum  of  $327.43  leaving  a 
net  claim  of  $15,817.74.  Purchase  order  was  issued  by  Maj.  Rufus 
Walters,  Quartermaster  Corps,  to  Young,  Corley  &  Dolan  of  7  rue 
Myerbeer,  Paris,  for  "  500  Delco  lighting  systems  of  fifty  25-Watt 
lamps  complete,  for  $350  each,  plus  freight  and  insurance  to  destina- 
tion, approximate  value,  $175,000."  Thereafter,  it  appears  that  cer- 
tain of  these  Delco  systems  were  received  and  the  unit  price  of  $350 
paid  claimant,  but  the  freight  and  insurance  were  not  paid  and  it  is 
tor  this  freight  and  insurance  that  the  claimant  presents  this  claim. 

Claims  2711  A^'D  2712. 

12.  During  the  negotiations  had  by  Young,  Corley  &  Dolan  with 
the  A.  E.  F.,  various  contracts  were  entered  into  both  informal  and 
formal.  Material  sold  was  in  practically  every  instance  sold  f .  o.  b. 
N^ew  York,  plus  freight  and  insurance  to  a  French  port.  When  the 
invoices  were  presented  for  payment,  deductions  were  made  Iw  tlie 
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paying  quartermaster  in  various  amounts  which  the  officer  making 
the  payment  did  not  consider  were  included  in  the  term  "  freight  and 
insurance."  These  deductions  consisted  of  hoisting  and  landing 
charges.  It  seems  that  many  steamship  lines  make  a  charge  for  re- 
moving heavy  shipments  from  the  dock  to  the  steamer  at  the  port 
where  loaded,  and  again  from  the  place  the  ship  may  be  docked, 
when  it  is  necessary  to  lower  its  cargo  to  the  wharf.  Some  steamship 
companies  also  make  what  is  known  as  a  lifting  charge,  the  same 
being  a  charge  on  account  of  lifting  heav^^  shipments  from  the  dock 
to  the  hold  of  the  ship.  Others  charge  for  the  same  thing,  or  similar 
service,  a  charge  known  as  primage  which  is  designated  in  "Prin- 
ciples of  ocean  transportation  "  by  Prof.  Emory  Johnson,  University 
of  Pennsylvania,  at  page  314  as  follows : 

"  Many  ocean  lines  still  charge  wliat  is  known  as  primage,  which  in 
the  past  was  regarded  as  a  payment  to  the  officers  and  crews  of  ves^^els 
to  encourage  special  care  in  loading  and  storing  cargo.  At  present, 
however,  shippers  merely  consider  that  their  freights  have  been  in- 
creased if  five  or  ten  per  cent  in  the  case  of  primage  is  collected." 

13.  It  seems  that  in  the  shipments  made  by  Young,  Corley  &  Dolan 
various  charges  of  this  character  were  made  on  account  of  the  weight 
of  the  automobiles  and  other  of  their  shipments,  and  that  in  the 
payments  made  to  them  in  France  these  various  charges  made  by  the 
transportation  companies  and  paid  for  by  Young,  Corley  &  Dolan 
were  deducted  by  the  paying  quartermaster  as  not  being  included 
within  the  term  "  freight  and  insurance,"*  so  that  the  payment  of  the 
amount  alleged  to  be  due  on  these  two  claims,  which  is  $17,216.84 
under  claim  2711,  and  $1,5-18.28  under  claim  2712,  depends  upon  the 
proper  construction  of  the  words  "'  freight  and  insurance." 

Claim  2571. 

14.  This  claim  is  for  the  sum  of  $3,078,  and  is  alleged  to  be  due  on 
account  of  extra  rims,  tire  holders,  and  seat  covers  said  to  have  been 
furnislied  on  account  of  an  alle":ed  conversation  had  bvMr.  J.  N.  Elv 
with  Maj.  Castleman  and  (len.  Madden,  who  stated  that  they  ought 
to  have  extra  tires  and  extra  rim  holders  in  order  that  there  miffht 
be  two  tires  on  the  back  of  each  automobile ;  and  who  further  stated 
that  as  the  seats  were  plush  seats,  covers  should  also  be  furnished,  and 
that  in  accordance  with  these  instructions  he  sent  a  cable  ordering 
extra  seat  covers,  tire  holders,  and  rims  for  all  the  cars  that  had  not 
at  that  time  been  shipped,  it  being  allege<l  tliat  his  conversation  oc- 
curred in  December,  1917,  and  that  no  price  was  stated,  but  that  it  was 
understood  and  agreed  that  the  same  would  be  reasonable,  plus  freight 
and  insurance.  The  extra  tire,  rim  holders,  and  seat  covers  were 
finally  shipped,  but  when  the  time  came  to  pay  for  the  automobiles 
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Maj.  Castleman,  deciding  that  a  complete  automobile  included  one 
extra  rim,  thereupon  refused  to  pay  for  the  extra  rims  and  deducted 
from  each  automobile,  in  the  payment  for  same,  the  price  of  one  rim. 
15.  There  seems  to  be  some  doubt  as  to  whether  certain  of  the  extra 
tires,  or  seat  covers,  or  rims,  or  rim  holders  were  received,  which 
f^aused  the  paying  quartermaster  to  refuse  to  pay  the  voucher  for 
these  articles.  It  seems  to  be  admitted  that  if  proper  proof  of  the 
receipt  of  these  articles  was  submitted,  that  payment  would  be 
honored,  but  up  to  date  no  evidence  has  been  submitted  to  this  Board 
showing  receipt  and  acceptance  by  the  American  Expeditionary 
Forces  of  the  articles  for  which  claimant  is  asking  compensation. 

DECISION. 

1.  The  claimant  has  filed  six  separate  claims,  all  growing  out  of 
practically  one  continuous  and  continuing  sale  by  said  claimant, 
through  its  Paris  representative,  Mr.  J.  N.  Ely,  of  various  articles  to 
the  American  Expeditionary  Forces.  The  sales,  while  separate  in 
themselves,  may  be  designated  as  one  continuing  transaction  during 
the  process,  of  the  war,  so  that  the  proper  way  to  treat  these  claims, 
is  to  consider  the  six  claims  filed  as  six  items  of  one  claim,  and  in 
this  decision  the  same  will  be  so  treated.  It  is  felt  that  the  claimant 
has  purposely  avoided  filing  his  various  claims  as  items  of  one  claim, 
and  has  split  it  up  into  six  different  claims  for  the  purpose  of  avoid- 
ing the  effects  of  a  certain  statute  of  the  United  States,  enacted  to 
lOver  cases  where  a  claimant  attempts  to  prosecute  any  claim  against 
the  United  States  Government  tainted  with  fraud. 

2.  Evidence  has  been  produced  before  this  Board,  in  fact,  their 
attorneys  have  admitted,  that  certain  items  presented  by  Young, 
Corley  &  Dolan  show  the  charges  made  the  Government  on  account 
"f  frei<rht  and  insurance  were  in  excess  of  the  true  charge,  and  they 
have  attempted  to  prove  and  show  that  Mr.  Ely,  as  a  foreign  repre- 
sentative of  the  said  claimant,  was  innocent  of  said  overcharges  and 
knew  nothing  of  them,  and  that  the  Societe  Centrale  des  Bancjues  de 
Province  was  in  no  sense  a  party  to  the  overcharge,  and  should  not 
W  made  to  suffer  on  account  of  any  improper  charges  made  by  the 
said  claimant,  since  the  said  bank  had  extended  credit  by  which  the 
American  Expeditionary  Forces  was  enabled  to  secure  materials  that 
^ere  sorely  needed  during  the  time  they  were  essential  to  the  success- 
^^il  operation  of  the  Army  in  France.  They  have  argued  that  the 
''^>*'iete  Centrale  des  Banques  de  Province  is  the  proper  person  to 
r^- -oive  any  funds  that  were  rightfully  due  and  payable  to  Young, 
'  '^rley  &  Dolan,  as  under  a  fair  construction  of  the  Dent  Act  by  this 
P^^'ard  the  said  bank  should  be  considered  a  subcontractor,  and  en- 
titled to  all  the  rights  that  a  subcontractor  is  entitled  to  before  this 
Board. 
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3.  Mr.  Ely  was  examined  at  some  length  before  the  Board  and  mado 
certain  admissions  as  to  the  errors  disclosed  by  the  books  of  Young, 
Corloy  &  Dolan.  By  an  affidavit  dated  May  29,  1920,  he  stated  as 
follows : 

"  Q,  Mr.  Ely,  from  examinution  of  various  amounts  paid  in  the 
American  Expeditionary  Forces  on  shipments  from  Young,  Corley  & 
Dolan,  New  York,  including  insurance  and  war  tax,  it  is  apparent 
that  hundreds  of  thousands  of  dollars,  and  possibly  millions  of 
dollars,  have  been  paid  by  the  United  States  Government  for  freight 
and  insurance  on  innumerable  materials  purchased  by  them  from 
said  corporation.  It  is  your  belief,  after  your  conversation  with 
Mr.  Fox,  Mr.  Dolan^  and  the  Federal  Steamship  Companv,  that  this 
system  of  overcharging  was  indulged  in  all  transactions  that  Young, 
Corley  &  Dolan  had  with  the  American  Expeditionary  Forces? 

"Answer.  Yes,  sir. 

"  Q.  Do  you  believe,  from  such  information  as  you  have  been  able 
to  obtain,  that  the  Government  has  been  defrauded  out  of  various 
large  amounts  by  reason  of  the  connivance  of  Young,  Corley  &  Dolan 
and  William  Jl,  F'ox  in  the  fraudulent  practice  which  you  have 
brought  to  mv  attention? 

"A.  Yes,  siV." 

In  the  evidence  of  Mr.  Ely  in  case  Xo.  2710,  at  page  9  of  the  tran- 
script, he  makes  similar  admissions : 

"Mr.  Ely,  let  mc  ask  you  a  question:  Is  it  not  a  matter  of  fact 
that  in  all  of  these  cases,  in  all  of  these  things,  that  Young,  Corley 
&  Dolan  padded  their  accounts  and  their  invoices  to  you  and  to  the 
United  States  Government? 

"A.  In  a  great  many  cases:  yes,  sir:  to  me. 

"  Q.  In  practically  all  of  these  cases  their  accounts  were  padded  ? 

"A.  In  practically  all  of  the  cases  the  accounts  were  padded,  but 
they  have  all  been  rectified — that  is,  what  I  am  making  a  claim  ifor.'' 

4.  These  declarations  of  their  main  witness  and  Paris  representa- 
tive, and  the  man  who  is  chieflv  interested  in  the  result  of  the  deci- 
sion  of  these  claims,  stands  unchallenged  and  imcontradicted.  Such 
being  the  case,  this  Board  is  of  the  opinion  that  all  of  the  claims? 
herein  referred  to  stand  on  equal  footing  and  are  equally  tainted 
with  fraud. 

Section  172  of  the  Judicial  Code  (U.  S.  Compiled  Statutes,  sec. 
1163)  provided: 

"Any  person  who  corruptly  practices  or  attempts  to  practice  any 
fraud  against  the  United  States  in  the  proof,  statement,  establish- 
ment, or  allowance  of  any  claim  or  of  any  part  of  any  claim  against 
the  United  States  shall,  ipso  facto,  forfeit  the  same  to  the  Govern- 
ment :  and  it  shall  be  the  dutv  of  the  Court  of  Claims  in  such  cases 
to  find  specifically  that  such  fraud  was  practiced  or  attempted  to  be 
j)ractice(L  and  thereupon  to  give  judgment  that  such  claim  is  for- 
feited to  the  Government,  and  that  the  claimant  be  forever  barreil 
from  prosecuting  the  same." 
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This  statute  has  been  interpreted  thus : 

"An  officer,  presenting  an  account  part  of  which  was  improperly 
and  fraudulently  charged,  will  be  precluded  from  recovering  on 
other  items."     (Furay  v.  V.  S.  (1899),  34  Ct.  Cls.,  171.) 

5.  The  Societe  Centrale  des  Banques  de  Province  is  admittedly 
Dot  a  party  to  this  fraud,  but  as  there  is  no  privity  of  contract  be- 
tween the  United  States  and  the  said  bank  it  has  no  greater  standing 
before  this  Board  than  the  claimant  and  its  case  must  stand  or  fall 
with  that  of  the  claimant. 

6.  In  the  light  of  the  evidence  that  has  been  presented,  this  Board 
believes  that  no  adjustment  or  payment  of  this  claim  should  be  made 
in  any  way  by  the  Secretary  of  War. 

7.  In  the  decision  of  the  Broadbent  Portable  Laundry  Case  No.  20, 
decided  by  the  Board  of  Contract  Adjustment,  vol.  1,  part  2,-  page 
396,  the  Board  refused  to  grant  relief  where  padded  accounts  or 
fraud  in  the  presentation  of  claims  against  the  United  States  Gov- 
ernment were  apparent.  The  rehearing  committee  in  refusing  to 
grant  a  rehearing  correctly  stated  the  law  and  the  functions  and 
powers  of  this  Board  to  decide  any  case  involving  a  question  of 
fraud  in  the  following  language : 

"o.  The  result  of  this  decision  and  recommendation,  if  concurred 
in  by  the  Secretary  of  War,  is  that  the  petitioner  will  be  compelled 
to  fro  into  the  Court  of  Claims  for  such  relief  as  he  may  be  entitled 
to  in  respect  to  any  matters  set  out  in  this  case,  and  where  the  statute 
above  quoted  may  be  properly  interposed  for  the  benefit  and  protec- 
tion of  the  United  States. 

**6.  The  Board  of  Contract  Adjustment,  exercising,  as  it  does  in 
this  case,  only  the  powers  and  jurisdiction  of  the  Secretary  of  War 
as  an  executive  officer  in  the  settlement  and  adjustment  of  claims 
airainst  the  War  Department,  does  not  possess  the  means  to  pass 
upon  an  issue  of  fraud  joined  between  the  parties  in  such  a  way  as 
to  bind  any  person.  Fraud  must  be  specifically  alle<red  and  affirma- 
tively proved.  An  issue  of  fraud,  therefore,  being  apparent,  it  is 
verv  clear  that  this  Board  should  not  pass  upon  it. 

**7.  It  is  the  function  of  the  courts  to  decide  an  issue  of  fraud 
joined  between  the  parties  in  litigation.  It  is  obvious,  therefore, 
that  when  it  appears  to  the  Secretary  of  War,  upon  the  presenta- 
tion of  a  claim  against  the  War  Department,  that  such  law  may  be 
availed  of  as  a  defense  against  such  claim,  the  Secretary  of  War 
should  decline  to  enter  into  any  negotiations  whatever  with  the 
claimant." 

8.  For  the  reasons  above  set  out  all  relief  asked  for  by  the  claim- 
ants is  denied. 

DISPOSITION, 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the 
appeal  section;  Mr.  Steever  concurring  for  the  War  Department 
Claims  Board, 


August  20.  1&20- 
Case  No.  2873. 

/n  re  CLAIH  OF  A.  ZIEGXEB  &  SONS  CO. 

1.  CONTRACTS.  IMPLIED. — Where  yarn  was  procured  by  claimant  for  the  pnr> 

pose  of  performing  a  Government  contract  which  was  later  suspended, 
and  the  claimant  did  not  agree  to  settlement  according  to  the  Table  of 
Standard  Allowances  and  had  not  accepted  settlement  of  other  eontraots 
ilk  accordance  with  Its  schedule,  but  sold  the  unused  yam  in  the  open 
market  at  the  highest  prices  it  would  bring,  claimant  is  entitled  to  re> 
imbursement  of  its  actual  loss  on  the  unused  yam  in  accordance  with 
the  terms  of  Supply  Circular  111. 

2.  INTEREST. — ^Interest  is  not  allowable  upon  claims  found  to  be  due  by  the 

Oovernment  unless  specifically  covered  in  the  contract  or  provided  for 
by  statute. 

3.  CLAIM  AND  PECISION. — ^Appeal  from  a  decision  of  the  Claims  Board,  Oiftoe 

of  Director  of  Purchase,  on  a  claim  under  the  act  of  March  2,  1919,  for 
$4,189.15,  loss  on  unused  yarn,  changes  in  plant  facilities,  and  interests 
Held,  claimant  entitled  to  relief  as  to  the  unused  yam;  claim  for  changes, 
in  plant  facilities  and  interest  denied. 

Ma].  Miller  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
Director  of  Purchase,  on  a  claim  for  $4,189.15,  based  on  an  informally 
executed  contract,  Xo.  E.  T.  417. 

2.  Claimant  is  a  corporation  organized  and  existing  under  the  laws 
of  the  Commonwealth  of  Massachusetts  and  having  its  general 
offices  at  Boston,  Mass.,  the  business  of  the  corporation  being  the 
manufacture  of  narrow  fabrics  and  textile  specialties. 

3.  The  following  is  a  brief  summary  of  the  business  dealings  and 
transactions  carried  on  between  the  Government  and  claimant  from 
and  out  of  which  arose  the  conditions  and  circumstances  relied  upon 
by  claimant  as  forming  the  grounds  upon  which  it  seeks  relief  on 
certain  chiinis,  including  the  instant  one,  hereinafter  considered: 

(a)  In  the  latter  part  of  the  year  1917,  claimant  companj'^  entered 
into  a  contract,  Xo.  E.  T.  329,  with  the  Ordnance  Department  for 
supplying  between  December  15,  1917,  and  May  15,  1918,  500,00a 
yards  of  g-inch  1-ouiice  O.  D.  webbing.  This  contract  ended  July 
19,  1918,  by  complete  performance. 
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{b)  The  second  contract,  No.  E.  T.  417,  dated  December  24,  1917, 
vas  entered  into  between  claimant  and  the  Ordnance  Department  for 
supplying  250,000  yards  of  f -inch  1-ounce  O.  D.  webbing,  to  be  de- 
livered 50,000  yards  in  May,  100,000  yards  in  June,  and  100,000  yards 
in  July,  1918.  This  contract  was  never  completed.  Deliveries  were 
made  thereunder  from  time  to  time  until  in  February,  1919,  when 
there  still  remained  an  undelivered  balance  of  approximately  70,000 
yards. 

(c)  Following  negotiations,  by  correspondence,  wire  and  verbal 
conferences,  there  was  issued  by  the  Ordnance  Department  on  May 
29,  1918,  formal  contract  based  on  War  Order  8930-5234  Eq.  for 
250,000  yards  of  f-inch  1-oimce  O.  D.  webbing,  to  be  delivered 
25,000  yards  in  September,  75,000  yards  in  October,  75,000 
yards  in  November,  and  75,000  yards  in  December,  1918.  This 
<»ntract  was  submitted  to  claimant  company  for  execution  by  letter 
of  June  18, 1918.  Claimant  has  since  steadfastly  declined  to  execute 
the  contract,  complaining  that  the  specifications  therein  contained 
weyre  incorrect  and  should  be  altered  to  correspond  with  its  interpre- 
tation of  what  was  agreed  upon  during  the  negotiations,  and  the 
document  was  finally  returned  unsigned  by  claimant  on  March  3, 
1919. 

4.  Two  claims  have  been  presented  by  claimant  for  alleged  ex- 
penditures made  and  obligations  incurred  as  a  result  of  its  partial 
performance  of  contracts  mentioned  in  Finding  3,  subparagraphs 
(i)  and  (c).  The  claim  presented  by  this  record,  based  on  contract 
E.  T.  417,  was  first  presented  to  the  Claims  Board,  Office  Director  of 
Purchase,  and  an  exact  duplicate  thereof,  at  or  about  the  same  time, 
filed  with  the  War  Department  Board  of  Contract  Adjustment,  its 
No.  150-C-678,  This  condition  coming  to  the  attention  of  the  Board 
of  Contract  Adjustment,  claimant,  on  request,  withdrew  the  dupli- 
cate claim,  allowing  consideration  of  the  matter  to  be  carried  out  by 
the  Claims  Board,  Office  Director  of  Purchase. 

The  claim  as  originally  presented  sought  relief  for  the  following : 

For  loss  on  yarn  sold  Feb.  12,  1919 $1,862.66 

For  refund  of  fines 330. 10 

<3ost  of  changing  looms 455. 94 

Total 2, 648.  70 

5.  Another  statement  of  claim.  Form  A,  was  filed  June  7,  1919, 
Iwfore  the  Claims  Board,  Office  Director  of  Purchase,  and  by  it  sub- 
niitted  to  the  War  Department  Board  of  Contract  Adjustment  by  let- 
ter of  August  6,  1919,  together  with  its  certificate  of  July  23,  1919, 
"refusing  to  certify  that  an  agreement  was  entered  into  with  claimant 
company  prior  to  November  12,  1918,  within  section  1  of  the  act  of 
Congress  approved  March  2,  1919."     This  claim  was  for  alleged 
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expenditures  made  and  obligations  incurred  under  War  Order  8930- 
5234  Eq.  mentioned  in  Finding  3,  subparagraph  (c).  The  claim  as 
originally  presented  was  for  the  sum  of  $6,710.49,  but  by  an  amend- 
ment filed  with  the  Board  of  Contract  Adjustment  relief  was  sought 
in  the  sum  of  $7,408.88,  itemized  as  follows : 

Overhead  outlay  previous  to  production  due  to  changes  required  by 
the  Government: 

250,000  yards,  at  64  cents  per  hundred  yards $1,600.00 

Loss  in  sale  of  yarn  bought  exclusively  for  this  contract 4, 110. 49 

Direct  cash  loss 1, 6»8.  Sa 

7.408.88^ 

Hearing  was  regularly  had  before  the  Board  of  Contract  Adjust- 
ment on  this  claim,  its  case  No.  710,  in  which  it  was  held : 

'•The  negotiations  above  referred  to  and  in  part  quoted  consti- 
tute an  agreement  such  as  contemplated  by  the  act  of  March  2, 1919, 
and  the  contractor  is  entitled  to  be  reimbursed  for  such  losses  as  it 
may  have  reasonably  sustained  by  reason  of  its  purchase  of  ma- 
terials with  which  to  enter  into  the  performance  of  the  contract:  It 
is  not,  however,  entitled  to  compensation  for  expenses  incurred  and 
losses  sustained  by  reason  of  changes  made  in  its  plant  or  machinery 
to  meet  the  demands  of  the  Government  inspectors  while  in  the  per- 
formance of  other  similar  contracts.  There  could  be  no  reason  or  ex- 
cuse for  charging  any  part  of  such  expenses  and  losses  against  a 
contract,  the  performance  of  which  the  contractor  had  never  begun 
upon  when  such  changes  were  made  to  comply  with  requirements  of 
Government  inspectors  relating  to  other  similar  contracts  undergoing 
performance  at  the  time." 

6.  Following  publication  of  the  decision  of  the  Board  of  Contract 
Adjustment,  in  case  No.  710,  claimant  sought  to  amend  its  claim 
before  the  Claims  Board,  Office  Director  of  Purchase,  by  adding  cer- 
tain items  disallowed  in  its  claim  decided  by  the  Board  of  Contract 
Adjustment,  so  that  its  bill  finally  appeared  as  follows: 

Loss  on  yarn $1,862.68 

Changing:  looms 788. 53 

Refund  on  fines 330.10 

Waste  of  webbing  due  to  changing  looms 450.86 

Loss  of  overhead  on  70,000  yards  suspended 448.00 

Interest  on  amount  tlcHi  up  In  above  items 300. 00 

4, 189  IS 

7.  At  the  hearing  held  June  22,  1920,  before  the  Claims  Board, 
Director  of  Purchase,  offer  of  settlement  was  made  to  claimant.  The 
Claims  Board,  Director  of  Purchase,  tendered  claimant  settlement 
of  the  loss  on  yarn  based  on  the  Table  of  Standard  Allowances, 
which  would  give  claimant  $1,808.48.  Claimant  insists  that  its  loss 
on  the  yarn  was  $1,862.66  and  asks  reimbursement  in  full.  The 
records  show  that  claimant  sold  the  yarn  on  the  open  market  at  the 
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best  prices  obtainable.  Claimant  never  agreed  with  the  Government 
that  settlement  of  this  claim  should  be  made  in  accordance  with  the 
Table  of  Standard  Allowances  for  yarn,  nor  has  it  made  settlement 
of  claims  under  other  contracts  for  webbing  according  to  the  Table 
of  Standard  Allowances.  No  allowance  was  made  by  the  Claims 
Board,  Director  of  Purchase,  on  the  other  items  of  the  claim. 

8.  The  testimony  taken  at  the  hearing  before  the  Board  of  Con- 
tract Adjustment  in  case  No.  710  is  exhaustive  of  the  matters  to  be 
considered  in  the  instant  case,  as  the  same  comprises  a  complete 
history  of  all  the  transactions  involved,  and  the  transcript  thereof 
will  therefore  be  considered  as  a  part  of  the  record. 

y.  Thomas  C.  Adams  was  Government  inspector  of  ordnance  on 
contracts  E.  T.  329  and  E.  T.  417.  It  was  his  duty  to  inspect  con- 
tractor's product  and  to  see  that  the  same  was  acceptable  to  the  Gov- 
ernment under  the  contracts.  There  were  frequent  differences  of 
opinion  between  Mr.  Adams  and  contractor  as  to  whether  or  not  the 
product  being  manufactured  by  contractor  met  the  specifications 
contained  in  the  contracts. 

10.  Claimant  contends  that  it  was  put  to  great  expense  in  making 
changes  in  its  machinery — principally  looms — in  order  to  produce 
an  article  to  meet  the  demands  of  the  Government  inspector,  who, 
it  is  alleged,  insisted  upon  an  article  being  manufactured  different 
from  that  specified  in  the  contracts,  and  that  incident  to  the  making 
of  such  changes  claimant  was  put  to  delays  in  making  deliveries 
which  subjected  it  to  the  payment  of  fines  and  to  losses  by  reason 
of  wastage  of  material,  and  to  the  incurring  of  interest  in  the  sum 
of  $300.  Claimant  urges  that  the  product  being  mariufactured  by 
it  was  in  accordance  with  the  specifications  contained  in  the  con- 
tracts, but  alleges  that  it  endeavored  to  cooperate  with  the  Govern- 
ment inspector  in  every  way  possible,  and  it  was  with  this  end  in  view 
that  it  undertook  to  make  changes  in  its  shop  suggested  bj'^  him,  in- 
stead of  insisting  that  it  was  complying  with  the  terms  of  the  con- 
tracts. The  testimony  of  claimant  shows  that,  of  the  more  than 
one-half  million  yards  of  material  furnished  under  the  contracts  the 
percentage  of  rejection  was  so  small  as  to  be  "  not  worth  mention- 
ing." The  changes  and  alterations  which  resulted  in  the  alleged 
losses,  the  testimony  shows,  were  made  "  in  June,  July,  August,  and 
September,  ♦  ♦  ♦  and  then  the  final  changes  in  October,"  and 
again  the  looms  were  changed  "  in  the  summer  *  *  *  in  the 
early  summer."  Therefore  it  will  be  seen  that  at  least  some  of  these 
changes  were  made  during  the  performance  of  the  first  contract 
(E.  T.  329)  and  the  remainder  during  the  performance  of  the  second 
contract  (E.  T.  417). 
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11.  Mr.  Adams  was  an  inspection  officer,  not  a  contracting  officer, 
for  the  Government.  He  did  not  negotiate  the  contracts  with  claim- 
ant, and  it  is  not  shown  that  he  had  any  authority  to  make  changes 
therein  or  var}^  the  terms  thereof  on  behalf  of  the  Government. 

12.  Clarleton  Richmond,  as  a  lieutenant  in  the  Equipment  Divi- 
sion, Ordnance  Department,  when  contract  E.  T.  329  was  negotiated, 
and  as  a  captain  in  the  Procurement  Division,  Ordnance  Department, 
when  contract  E.  T.  417  was  negotiated,  was  the  negotiating  officer 
on  behalf  of  the  Government  with  respect  to  those  contracts. 

13.  Claimant  states  that  the  changes  were  made  under  article  9  of 
the  contract,  and,  further,  "  it  was  as  much  our  obligation  to  make 
required  changes  as  to  make  goods;  and  as  much  the  obligation  of 
the  Government  to  pay  for  the  changes  as  to  pay  for  the  goods.*' 
In  order  to  assure  a  clear  understanding  of  the  issue  thus  raised, 
article  9  of  contract  E.  T.  417  is  quoted  in  full  as  follows: 

^'  It  is  stipulated  and  agreed  that  the  contracting  officer  may  make 
changes  in  the  specifications  forming  part  of  this  contract;  and  if 
such  changes  involve  extra  labor  and  material,  a  fair  addition  to  the 
price  will  be  made  therefor;  but  if  such  changes  involve  less  labor 
and  material,  a  fair  deduction  will  be  made  from  the  contract  price. 
No  claim  for  addition  or  deduction  on  account  of  such  changes  will 
be  made  unless  the  same  have  been  ordered  in  writing.  Any  delays 
in  manufacture  attributable  to  changes  in  the  work  so  ordered  shall 
be  duly  kept  account  of  by  the  contracting  parties  and  a  correspond- 
ing allowance  of  time  made  in  estimating  reductions  of  price  for 
delays  in  delivery.  The  contractor  will,  if  requested,  furnish  a  de- 
tailed statement  of  the  cost  of  such  changes  and  of  the  delays  caused 
thereby." 

DECISION, 

1.  Claimant  is  entitled  to  receive  settlement  on  its  purchase  of 
yarn  under  the  terms  of  Supply  Circular  No.  Ill,  Purchase,  Storage 
and  Traffic  Division,  General  Staff,  1918.  It  can  not  be  fully  com- 
pensated for  its  loss  on  yarn  under  the  Table  of  Standard  Allow- 
ances. The  standing  committee  of  the  War  Department  Claims 
Board  has  issued  instructions  to  the  effect  that  "  in  cases  in  which  the 
standard  allowances  are  found  not  to  adequately  compensate  a  claim- 
ant, the  claimant  is  entitled  to  receive  settlement  under  the  provisions 
of  Supply  Circular  No.  Ill  providing  the  claimant  has  not  agreed  with 
the  Government  that  settlement  shall  be  made  in  accordance  with 
the  Table  of  Standard  Allowances  and  providing  claimant  has  not 
made  settlement  of  claims  under  other  contracts  according  to  Table 
of  Standard  Allowances  in  such  manner  that  the  result  will  be  un- 
justly favorable  to  the  contractor,  in  case  the  pending  claim  is  set- 
tled under  the  provisions  of  Supply  Circular  No.  111."  Settlement 
of  this  item  should,  therefore,  be  made  in  accordance  vdth  Supply 
Circular  No.  111. 


©ICISIONS  J^HPEAL  SECTION  WAB  DEPABTMENT  CLAIMS  BOARD.   407 

2.  The  terms  and  conditions  of  the  contract  are  perfectly  plain 
and  free  from  ambiguity,  and  the  record  fails  to  show  any  failure 
on  the  part  of  the  United  States  to  comply  therewith.  Claimant 
was  delinquent  in  its  deliveries  under  the  contract  and  was  re- 
quired to  pay  certain  fines  or  forfeitures  as  liquidated  damages  in 
accordance  -with  a  specific  stipulation  of  the  contract.  The  changes 
which  -were  made  in  claimant's  factory  were  clearly  not  provided 
for  under  the  contract,  but  were  ma<le  at  the  suggestion  of  a  Gov- 
-emment  inspector  who  was  not  clothed  with  authority  to  contract 
on  behalf  of  the  Government,  a  fact  which,  was,  or  should  have 
leen,  well  Toiown  to  the  contractor.  If  contractor  elected  to  under- 
take changes  in  its  establishment  in  order  to  more  effectually  perform 
its  obligations  under  a  contract  which  did  not  make  provision  for 
5uch  changes,  then  it  must  suffer  the  losses  thus  voluntarily  assumed 
bv  it.  It  was  to  "be  presumed  that  contractor  was  equipped  and 
prepared  to  carry  out  its  contract  when  it  entered  into  the  same. 
Certainly  the  United  States  can  not  be  held  responsible  for  losses 
:sustained  by  claimant  by  reason  of  its  unpreparedness  to  carry  out 
its  express  contractual  obligations.  It  is  held,  therefore,  that  claim- 
ant is  not  entitled  to 'be  reimbursed  for  expenditures  incurred  in  con- 
nection with  ^changes  in  its  plant  or  for  amounts  deducted  for  delays 
In  making  deliveries  under  the  contract. 

3.  In  view  of  the  fact  that  claimant  is  to  be  allowed  settlement  of 
its  loss  on  yarniunder  Supply  Circular  No.  Ill,  it  will  be  allowed  for 
overhead  properly  applicable  to  the  uncompleted  portion  of  the  con- 
tract in  accordance  <witJh  the  terms  of  said  Supply  Circular  No.  111. 

4.  The  itam  of  interest  can  not  be  allowed,  interest  not  having 
\mii  stipulated  in  the  contract.  It  is  well  settled  that  interest  does 
not  run  against  the  Goci^mment  unless  the  contract  or  a  statute  pro- 
Tides  for  sanae. 

DISPOSITION. 

This  decision  -will  be  transmitted  to  the  Purchase  Section,  War 
Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 
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Case  No.  2819. 

In  re  CLAIM  OF  PENNSYLVANIA  RAILWAY,  EASTE&H  LINES. 

L  COXXON  CAKEIER— EXTRA  SERVICE— COXPENSATION.— Where  the  claim- 
ant as  a  eommon  carrier  at  the  request  of  the  OoTemment  dM  certain 
Bwitching  upon  Government-owned  tracks  within  the  limits  of  the  6ot- 
ernment  plant,  known  as  Delaware  ordnance  depot,  at  Pedrioktovn,  N«  J^ 
said  switching  being  in  addition  to  and  beyond  its  duty  as  a  common 
carrier,  there  arose  under  the  circumstances  within  the  purview  of  iht 
act  of  March  2,  1919,  an  implied  obligation  on  the  part  of  the  Ck>Ternmeflt 
to  compensate  claimant  for  such  extra  services. 

2.  CLAIM  AND  DECISION.— This  claim  for  $10,034.15  is  an  appeal  from  the 
decision  of  the  Transportation  Service  Claims  Board  and  arises  under  the 
act  of  March  2,  1919.    Held,  claimant  is  entitled  to  the  relief  tought. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

1.  This  is  an  appeal  from  the  decision  of  the  Transpoitation  Serv- 
ice Claims  Board  ou  a  claim  for  $10,034.15  arising  out  of  a&  alleged 
agreement  between  the  claimant  and  the  United  States  Govecnment. 
A  hearing  has  been  had  at  which  hearing  both  the  claimant  and  the 
Government  were  represented  by  council. 

2.  The  record  shows  that  the  GoYemment  had  a  large  ordnanee 
plant,  known  as  the  Delaware  Ordnance  Depot  at  Pedricktown,  X..  J. 
This  depot  was  located  upon  property  owned  or  controlled  by  the 
Government,  and  a  connecting  track  had  been  built  from  the  main 
line  of  the  West  Jersey  &  Seashore  Railroad  (Pennsylvania  Bailway. 
Eastern  Lines),  connecting  up  with  the  Government  trackage  within 
the  Government  reservation.  About  200  cars  of  material  were  being 
received  daily  for  the  use  of  the  depot  and  these  cars  bad  to  be 
switched  and  spotted  at  various  points  for  unloading  within  the 
reservation;  and  on  or  about  September  20,  1918,  the  railroad  fur- 
nished engines  and  switching  crews  to  do  the  work  in  connection  with 
the  switching  at  the  plant,  and  continued  to  perform  Buch  service  until 
December  21,  1918.  The  work  was  particularly  heavy  and  required 
the  services  of  the  engines  and  the  switching  crews  for  24  hours  out 
of  each  day.  Part  of  the  work  of  the  switching  was  necessarily  done 
on  the  railroad  right  of  way  and  on  the  spur  track  leading  to  the  point 
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of  first  delivery,  but  the  greater  part  of  the  work  was  beyond  the 
first  point  of  delivery  and  within  the  limits  of  the  plant.  No  defi- 
nite arrangement  had  been  made  in  connection  with  the  performance 
of  the  services  above  mentioned,  and  on  December  23,  1918,  D.  A. 
Clapp,  trainmaster  of  claimant  company,  called  upon  Lieut.  Col. 
W.  L.  Henwood,  constructing  quartermaster,  in  charge  of  the  depot, 
and  called  attention  to  the  fact  that  no  definite  arrangement  had  been 
made  in  regard  to  payment  for  the  services  being  rendered,  and  after 
conference  it  was  agreed  that  the  Government  should  pay  the  railroad 
company  on  the  basis  of  eight  hours  per  day  for  each  day  worked ; 
in  other  words,  that  the  railroad  company  should  bear  two-thirds 
and  the  Government  one-third  of  the  expense  per  day.  The  company 
thereupon  presented  bills  for  eight  hours'  service  of  the  switching 
crews  and  for  rental  of  the  engine.  The  constructing  quartermaster 
approved  the  bills  presented  for  services  of  the  switching  crew,  but 
declined  to  approve  the  bills  for  eight  hours'  rental  of  the  engine  per 
day  on  the  grounds  that  it  was  the  duty  of  the  railroad  company  to 
furnish  the  engine  for  the  switching,  and  that  the  agreement  of  De«- 
cember  23, 1918,  had  never  been  intended  on  his  part  to  contemplate 
any  pa}'^ment  for  rental  of  the  engine. 

3.  The  claimant  does  not  rely  upon  the  oral  understanding  of  De- 
cember 23,  1918,  but  bases  its  claim  upon  an  implied  agreement  to 
pay  for  the  services  rendered  from  September  2Q,  1918,  to  December 
21. 1918,  and  offers  evidence  of  the  understanding  reached  December 
23,  1918,  simply  as  one  of  the  facts  and  circumstances  surrounding 
the  case. 

4.  The  Claims   Board,  Transportation  Service,  found  that  the 
•  claimant  was  entitled  to  reimbursement  for  the  amounts  expended  on 

train  crews  on  the  basis  of  eight  hours  per  day,  based  on  what  that 
board  considered  to  be  an  express  agreement  to  pay  for  train  crews 
between  September  20,  1918,  and  November  30,  1918,  but  disallowed 
the  claim  for  train-crew  hire  for  the  month  of  December,  1918,  and 
disallowed  the  items  for  rental  of  engine  and  for  coal,  fuel,  and  sup- 
plies furnished  to  said  engines,  because  no  delivery  point  was  desig- 
nated other  than  the  Delaware  Ordnance  Depot,  and  any  switching 
charges  should  be  absorbed  in  the  freight  charges  unless  an  express 
agreement  to  the  contraiy  is  made. 

DECISION. 

1.  The  Claims  Board,  Transportation  Service,  apparently  did  not 
have  all  of  the  facts  before  them  and  evidently  considered  the  claim 
«s  one  predicated  upon  a  state  of  facts  entirely  different  from  those 
actually  existing.  The  claim  is  not  for  reimbursement  for  amounts 
expended  in  performing  the  ordinary  and  customary  switching  serv- 
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ice,  such  as  the  delivery  of  a  oar  to  the  first  unloading  point,  but  is 
for  extraordinary  and  unusual  switching  service.  On  this  point 
Lieut.  Col.  Henwood,  the  constructing  quartermaster  for  the  Dela- 
ware Ordnance  Depot,  testifies : 

"  The  Government  was  receiving  about  200  cars  per  day.  The  work 
was  scattered  over  a  large  territory  and  the  Government  track  facili- 
ties were  not  all  in,  and  it  was  necessary  for  switching  to  be  done 
beyond  that  which  would  be  the  duty  of  the  railroad  to  perform  as  a 
common  carrier.  Frequently  a  car  had  to  be  handled  a  number  of 
times  where  ordinarily  one  handling  would  have  been  all  that  was 
necessary.  \Vith  the  amount  of  freight  we  were  handlin^^  then  it 
became  necessary  to  have  switching  crews  on  the  job  practically  24 
hours  a  day.  There  was  no  question  in  my  mind  that  when  we  were 
asking  the  railroad  company  to  move  cars  two  or  three  times  we  were 
asking  more  than  was  fair,  so  when  Mr.  Clapp  raised  the  question  we 
felt  it  was  only  fair  to  bear  part  of  the  expense." 

2.  The  switching  for  which  claim  was  made  was  done  wholly 
within  the  limits  of  the  Government  reservation  and  beyond  the  first 
point  of  designated  delivery.    A  spur  track  had  been  constructed  by 

'the  Government  upon  the  Government  reservation  running  at  ap- 
proximately right  angles  to  the  main  line  of  claimant's  railroad,  said 
spur  track  extending  into  the  reservation  and  at  its  terminus  a  par- 
allel side  track  was  located,  t  rom  this  spur  there  ran  a  construc- 
tion track  running  at  approximately  right  angles  with  the  said  spur 
and  extending  far  up  into  the  reservation,  with  three  or  more  short 
unloading  tracks  branching  therefrom,  the  total  trackage  to  be 
switched  being  about  1^  miles. 

3.  The  evidence  shows  that  the  Government  recognized  its  obliga- 
tion to  perform  this  switching  within  the  reservation,  for  certainly  on 
October  1,  1918,  and  probably  earlier,  two  locomotives  had  been  or-' 
dered  by  the  Government  to  be  sent  to  the  Delaware  Ordnance  Depot 
for  use  in  switching  at  that  point,  and  one,  if  not  both  of  these  loco- 
motives, was  received  and  put  into  service  by  the  Government  on 
December  24, 1918. 

4.  It  is  undoubtedly  the  duty  of  the  carrier  to  deliver  carload 
freight  to  the  first  designated  point  of  unloading  at  its  own  expense, 
but  there  is  no  duty  imposed  upon  the  carrier  to  perform  unusual 
and  extraordinary  switching  within  the  limits  of  the  Government 
reservation  or  a  private  industry  beyond  the  first  designated  point 
of  delivery,  without  receiving  compensation  therefor,  and  it  is  the 
ordinary  and  customary  rule,  where  railroads  furnish  engines  for  use 
in  switching  within  a  private  industry,  to  charge  a  rental  for  said 
engines,  and  to  charge  for  the  coal  and  oil  actually  used  in  operating 
same. 

6.  The  expenditures  made  were  all  during  the  period  of  Federal 
control,  and  therefore  made  from  funds  which  were  the  property  of 
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the  Government,  and  any  award  made  hereunder  should  be  to  the 
United  States  Railroad  Administration  for  the  Pennsylvania  Rail- 
way Eastern  Lines. 

6.  The  Board,  upon  all  the  facts  and  cirvumstances  of  this  case,  is 
of  the  opinion  that  an  implied  agreement  within  the  purview  of  the 
act  of  March  2,  1919,  arose^  whereby  the  Government  became  obli- 
gated to  reimburse  the  United  States  Railroad  Administration  for 
the  Pennsylvania  Railway  Eastern  Lines,  for  expenditures  actually 
made  in  performing  said  switching  service  on  a  basis  of  eight  hours 
per  day  for  each  day  worked,  such  reimburse^ient  to  include  the 
reasonable  and  customary  charge  for  rental  of  locomotives  for  eight 
hours  for  each  day  worked,  from  September  20,  1918,  to  December 
21, 1918,  Certificate  C  will  issue. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature. 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the  Trans- 
portation Service  for  action  thereon  in  accordance  with  this  decision. 

Lieut.  Col.  McKeeby  and  Mr.  Hopkins  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August- 21,  1920. 

■ 

Case  No.  2900  (formerly  No,  720). 

••    .1  ■ 

In  re'ClsAJM.  OF  IffETZ  CO. 

1.  CLAIM  AND  BECISION.'Thit  claim  for  $20,987.45,  filed  under  the  act  of 
Xarch  2,  1919,  was  before  the  Board  of  Contract  Adjustment  at  ease 
Ho.  720,  and  on  April  21,  1920,  that  Board  rendered  a  decision  (see  Vol. 
4,  p.  412)  irrantinir  relief.  In  making  an  award  the  Air  Serrlee  Claims 
Board  allowed  the  10  per  cent  originally  claimed  by  the  claimant  and 
reserved  from  the  release  contained  in  a  formal  settlement  agreement. 
Claimant  thereupon  again  appealed  to  this  Board.  Held  (modifying  the 
original  decision),  that  claimant  is  limited  to  the  10  per  cent  claimed  in 
the  original  statement  of  claim  and  reserved  In  the  release.  For  the 
facts,  see  the  prior  decision  of  the  Board  of  Contract  Adjustment,  Volume 
4,  page  1357. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

This  claim  was  before  the  Board  of  Contract  Adjustment  as  case 
No.  160-C-720,  and,  on  April  21,  1920,  that  board  rendered  an  opin- 
ion, which  will  be  found  in  Volume  4,  page  1357,  of  the  printed 
decisions  of  the  Board  of  Contract  Adjustment. 

FINDINGS   OF   TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Under  the  opinion  above  referred  to,  the  Board  of  Contract 
Adjustment  issued  certificate  Form  C  and  a  document  setting  forth 
the  nature,  terms,  and  conditions  of  the  agreement,  as  follows : 

"  The  Board  finds  that  on  or  about  November  10,  1918,  an  informal 
agreement  was  entered  into  orally  at  Waltham,  Mass.,  between  the 
Metz  Company,  Waltham,  Mass.,  claimant  herein,  and  Lieut.  George 
G.  Fleming,  U.  S.  Army,  obligating  the  United  rotates  to  reimburse 
claimant  the  actual  amount  necessarily  paid  by  claimant  for  extra 
work  and  labor  under  the  instruction  of  Government  agents,  in  excess 
of  the  requirements  of  claimant's  formal  contract  No.  3689,  order  No. 
20973,  for  the  manufacture  of  aeroplane  parts." 

2.  The  Air  Service  Section,  War  Department  Claims  Board,  hav- 
ing under  consideration  the  opinion,  the  certificate  Form  C  and  the 
document  above  referred  to,  tendered  the  claimant  an  award  in  th** 
sum  of  $7,407.36,  which  amount  claimant  has  de  lined  to  a  cept  and 
now  appeals  to  this  section. 
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3.  This  action  of  the  air  service  section  of  the  War  Department 
Claims  B^ard  is  based  upon  the  theory  that  the  claimant's  recovery 
is  limited  to  10  per  cent  of  its  labor  cost,  by  reason  of  a  release 
contained  in  a  settlement  agreement  executed  on  the  17th  day  of 
June,  1911>,  as  follows: 

"The  contractor  does  hereby  for  itself,  its  successors  and  assigns 
remise,  release,  and  forever  discharge  the  Government  from  all  and 
all  manner  of  debts,  dues,  sum,  or  sums  of  money,  accounts,  reckon- 
ings, claims  or  demands  whatsoever  due  or  to  become  due  at  law  or 
in  equity  under  or  by  reason  of  or  arising  out  of  said  original  con- 
tract except  as  herein  otherwise  provided ;  and  except  further  a  de- 
mand which  the  contractor  claims  to  have  against  the  Government 
arising  out  of  an  alleged  informal  agreement  between  the  Govern- 
ment and  the  contractor  for  the  payment  by  the  Government  of  an 
additional  ten  per  cent  profit  on  all  finished  articles,  claim  for  which 
amount  has  heretofore  Tbeen  made  by  the  contractor  of  the  Govern- 
ment under  the  terms  and  provisions  of  the  act  of  March  2,  1919, 
commonly  called  the  'Dent  Law.'" 

•L  We  deem  it  necessary  to  set  forth  certain  additional  facts  which 
have  a  bearing  upon  the  question  of  a  proper  award  under  the  act 
of  March  2,  1919. 

5.  This  claim  was  described  and  limited  not  only  in  the  release 
just  quoted  but  in  the  claimant's  sworn  statement  of  claim  made  on 
June  16,  1919,  many  months  after  the  extra  costs  on  account  of  rigid 
inspection  were  incurred.  The  claim  was  at  that  time  itemized  as 
follows : 

Total  value  of  parts  shipped $69,716.23 

Total  valae  of  parts  not  shipped  and  at  contractor's  plant 4. 357.  36 

Total 74,  073.  69 


Claim  of  10  per  cent  on  above  amount 7, 407.  36 

In  the  same  statement,  claimant  referred  to  a  letter  from  Lieut. 
G.  G.  Fleming,  dated  November  17,  1918,  as  the  best  evidence  of  the 
terms  of  the  agreement.  This  letter  stated  that  "  the  Metz  Co.  are 
justly  entitled  to  an  increase  of  10  per  cent  on  this  particular  order." 

6.  Lieut.  Fleming's  letter  in  turn  refers  to  letter  from  claimant, 
dated  November  15,  1918,  as  follows: 

^From:  Metz  Company. 

^To:  Lfieutenant  G.  G.  Fleming. 

"Subject:  Increased  price  allowance  on  order  #20.973. 

"  1.  On  the  subject  of  the  letter  addressed  to  you  by  our  business 
manager  on  October  25th  last,  which  involved  a  request  for  an  in- 
crease in  the  price  of  the  material  cx)vered  by  order  #20,973,  we  wish 
herewith  to  confirm  the  understanding  arrived  at  to-day  in  confer- 
ence with  you  to  the  eflfect  that  there  shall  be  an  allowance  covering 
all  of  the  material  involved  in  the  above-mentioned  order  amounting 
to  10%  addition  to  the  price  we  originally  quoted  thereon. 
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"  2*  It  was  further  iigt^eed  that  should  there  be  any  further  altera- 
tions required  in  the  manufacture  of  neater ial  covered  by  the  afore- 
mentioned order  number  we  are  to  reaueat  a  change  in  price  to  cover 
the  alterations,  and  it  is  understood  that  this  request  will  meet  with* 
your  prompt  attention. 

"  3.  We  are  to  proceed  on  the  basis  of  the  alterations  and  tolerances 
that  have  been  recently  established  by  Mi\  Spencer,  of  the  Handley- 
Paige  engineering  department,  and  we  also  understand  that  we  are 
bound  in  the  matter  of  further  alterations  by  advise  for  the  same 
source  to  be  submitted  to  us  in  writing  and  accompanied  by  proper 
drawings. 

"  Very  truly,  yours, 

''Metz  Company, 
"By;     Edward  Colton  Boyce, 

"  President.'^' 

DECISION. 

1.  While  the  decision  of  the  Board  of  Contract  Adjustment  of 
April  21,  1920,  and  the  document  bearing  the  same  date  would  seem 
to  entitle  claimant  to  reimbursement  of  "  the  actual  amount  neces- 
sarily paid  by  claimant  for  extra  work  and  labor  under  the  instruc- 
tion of  Government  agents,  in  excess  of  the  requirements  of  the  claim- 
ant's formal  contract,*'  without  a  10  per  cent  or  any  other  limitation, 
this  Board  nevertheless  is  of  the  opinion  that  the  claimant  must 
be  limited  to  the  10  per  cent,  or  $7,407.30  specified  in  the  release,  the 
original  statement  of  claim,  and  the  other  written  evidence  set  forth 
in  the  above  findings  of  fact.  That  evidence  shows  clearly  that  Lieut. 
Fleming  after  investigation  at  claimant's  plant  agreed  to  an  allow- 
ance of  10  per  cent,  and  that  this  was  satisfactory  to  the  claimant 
on  November  17,  1918,  and  June  10,  1919.  The  amended  claim  for 
$20.9i'>7.45  seems  to  include  other  losses  than  those  due  to  too  rigid 
inspection.  The  letters  written  bj'  the  parties  at  the  time  are  entitled 
to  greater  weight  than  later  statements. 

2.  We  are  not  convinced  that  the  award  offered  by  the  air  service 
section  is  improper  or  inadequate,  but  on  the  contrary  we  believe  that 
it  is  a  fair  and  equitable  adjustment. 

3.  The  decision  of  the  Board  of  Contract  Adjustment  and  diA!U- 
ment  issued  therewith  are  hereby  modified  to  accord  with  the  present 
decision. 

DiSPOsrrioN. 

Copy  of  the  opinion  will  be  transmitted  to  the  War  I>epai'tment 
Claims  Board,  air  service  section,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Price  concurring  for  the  Appeal  Sec- 
tion ;  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


Case  No.  2984.' 

In  re  CLAIM  OF  XH£  PENNSYLVANIA  BAILEOAD  CO. 

1.  XKPXIED  CONTKAGT. — The  United  States  CFovernment  is  not  obligated  under 

the  act  of  March  2,  1919,  to  reimburse  claimant  for  expenditures  made  in 
connection  with  protective  measures  taken  by  claimant  to  guard  its  own 
property  from  injury  at  the  hands  of  a  public  enemy,  prior  to  and  during 
the  emergency  growing  out  of  the  declaration  of  war  against  the  German 
Empire,  even  where  such  measures  were  taken  with  the  knowledge  and 
approval,  or  at  the  suggestions  of  the  Government. 

2,  CLAUS.  AND   DECISION. — This   claim   for  $9,393.51   is   an   appeal   from   the 

decision  of  the  Claims  Board.  Transportation  Service,  denying  relief.  The 
claim  is  presented  upon  the  theory  that  the  Government  is  obligated  to 
claimant  upon  an  implied  contract.  Held,  that  claimant  is  not  entitled 
to  the  relief  sought. 

Mr.  Fowler  writing  the  opinion  of  the  Board. 

FIXDIXOS  OF  FACT. 

1.  The  daimant  filed  with  the  Transportation  Service  Claims 
Board  119  petitions  covering  expenditures  made  by  it  during  1917 
and  1918  in  connection  with  guarding  railroad  property'  from  injury 
at  the  hands  of  the  public  enemy.  Each  petition  represents  expendi- 
tures incurred  at  specific  bridges,  tunnels,  or  other  strategic  points, 
and  a  large  nimiber  of  said  claims  are  before  this  Board  on  appeal. 

The  claim  under  consideration  has  been  chosen  as  a  test  case.  The 
exi>enditures  are  those  alleged  to  have  been  made  in  protecting  prop- 
erty on  the  Sunbury  division  of  the  Pennsylvania  Railroad,  and  are 
as  follows : 

(a)   Expenditures  ar!plnp  prior  to  the  declaration  of  war   (Feb.  1, 
1917,  to  Apr.  5,  1917)  : 
Labor  (including  wages  of  watchmen) $3,474.39 


^  The  above  decision  also  disposes  of  Pennsylvania  Railroad  cases  2924  to  2987,  Inclu- 
d-ve,  and  2991.  These  cases  were  based  ui)on  facts  similar  to  those  In  the  above  case^ 
which  was  selected  as  a  test  case. 
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(5)  Expenditures  arising  between  the  declaration  of  war  and  the 
Inception  of  Federal  control  (Apr.  6.  1917,  to  Dec.  31, 1917) : 
Labor  (including  wages  of  watchmen  and  the  installation  of 

•flood  lights) $6,920.61 

Current  for  lights 660.14 

Carbide  for  lights 500.61 

Light - 643.90 

Watch  boxes  (less  salvage  value) 1(X).  50 

Telephone    rent 2.72 

Total 8. 908. 57 

(c)  Expenditures  arising  between  the  taking  over  of  the  railroad  by 
the  Federal  Administration  and  the  armistice  (Jan.  1.  1918, 
to  Nov.  12,  1918)  : 

Labor   (Including  wages  of  watchmen  and  the  installation 

of  flood  lights) :. 8,509.38 

Current  for  lights 372.63 

Carbide  for  lights 511.  50 

Total 9.393.51 

2.  In  March,  1917,  the  railroads  and  the  Federal  and  State  military 
authorities  realized  that  railroad  property  was  in  danger  of  destruc- 
tion at  the  hands  of  German  agents.  Accordingly  steps  were  taken 
to  afford  protection.  To  this  end  the  railroads  were  called  upon  to 
furnish  lists  of  structures,  tunnels,  and  bridges  which  if  destroyed 
could  not  be  replaced  within  24  hours.  (See  letter  of  J.  T.  I^oree, 
captain,  Quartermaster  Corps,  dated  Mar.  23, 1917,  and  letter  of  L.  F. 
Loree  dated  Mar.  30,  1917.) 

3.  The  Pennsylvania  Railroad  proceeded  to  increase  its  vigilance 
and  to  take  additional  measures  of  protection  as  outlined  in  letter  of 
April  18,  1917,  from  General  Manager.  Elisha  Lee  (Pennsylvania 
R.  R.)  to  11.  M.  Carson,  General  Superintendent  (Pennsylvania 
R.  R.)    This  letter  reads  as  follows: 

"It  is  generally  expected  that  this  country's  entrance  into  the  war 
will  be  accompanied  by  loss  and  damage  through  the  use  of  explosives 
and  the  torch  by  persons  maliciously  inclined.  It  is  anticipated  that 
transportation  companies  engaged  in  forwarding  supplies  to  the 
Allies  will  especially  be  made  the  objects  of  attacks  of  this  character. 
«  *  *  *  «  *  • 

"  The  question  of  carrying  insurance  against  loss  or  damage  from 
explosion,  bombardment,  riot,  etc.,  has  been  carefully  considered  by 
this  company,  but  owing  to  the  high  premium  rates  charged  therefor 
and  the  extent  of  our  properties,  the  proposition  has  not  been  con- 
sidered favorably  at  this  time  on  account  of  the  cost.  It  is,  therefore, 
important  in  order  to  prevent  loss  and  damage  from  the  causes  noted 
above  and  to  prevent  the  interruption  of  service,  to  take  special  pre- 
cautions at  this  time. 

•  •♦♦♦♦• 
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"^1.  Kxtx-a  care  should  be  taken  to  see  that  the  watchmen  are  active, 
intelligent,  and  loyal  moot,  fully  instructed  in  their  duties  and  know- 
ing hoi^  to  get  help  quickly,  and  except  in  the  smaller  properties,  one 
man  should  never  be  left  alone  in  a  plant.  Yard  watchmen  may  also 
be  desirable  at  shop  plants,  and  outside  watchmen  at  the  larger  sta- 
tion properties.  It  is  also  advisable  that  a  responsible  person  be  left 
in  charge  of  the  shoos  and  the  principal  frei^t  stations^  piers,  and 
other  operations,  nignts,  Sundays,  and  holidays,  when  the  properties 
are  shut  clown,  this  man  to  have  immediate  supervision  of  the  watch- 
men's service." 

4.  Federal  and  State  troops  were  ordered  to  various  tunnels, 
bridcres,  and  other  strategic  points  for  guard  duty,  and  representa- 
tives of  the  claimant  company  from  time  to  time  called  upon  the 
commanding  officers  of  these  troops  to  extend  their  protection  to 
various  additional  points.  In  some  cases  these  requests  were  com- 
plied -^vith  and  in  other  cases  the  claimant  was  informed  that  the 
troops  available  were  insufficient  in  number  to  afford  the  protection 
requested. 

5.  jrVs  a  result  of  the  combined  efforts  made  by  the  Pennsylvania 
Railroad,  the  Federal  Government,  and  the  various  State  govern- 
ments, Peimsylvania  Railroad  property  was,  on  May  11,  1917,  pro- 
tected by  the  following  armed  guards  (see  memorandum  of  Vice 
President  W.  W.  Atterbury,  Pennsylvania  Railroad) : 

Vnltetl    States  troops 1,636 

P«-nnsylvsinia  Kallroad  watchmen 1,  325 

Pennsylvania  Railroad  pollcenifen 574 

State    an<l    other  police 84 

Total _! 3,619 

6.  By  letter  of  June  20,  1917,  the  general  manager  of  the  Penn- 
sylvania Railroad  was  informed  in  part  as  follows  by  Adjt.  Gen. 
Simpson,  Eastern  Department: 

"^  *  *  *  For  your  information,  with  reference  to  guarding 
property  and  persons  in  the  city  of  Philadelphia,  the  limit  of  ability 
to  furnish  protection  for  this  purpose  has  been  reached,  and  the 
authorities  of  the  States,  railroads,  etc.,  must  be  prepared  to  assume 
this  responsibility,  as  it  is  intended  to  withdraw  the  National  Guard 
from  guard  duty  and  place  them  in  divisional  ti'aining  camps,  as  soon 
as  the  latter  are  completed,  lor  training." 

7.  On  June  28,  1917,  the  president  of  the  Pennsylvania  Railroad 
received  the  following  communication  from  Washington  Burdie. 
colonel  of  the  Fifth  Maryland  Infantry: 

"  1.  Your  attention  is  invited  to  the  following  abstracts  from 
Treport  of  Col.  J.  B.  Irwin,  special  inspector,  who  has  been  inspecting 
INational  Guard  organizations  regarding  railway  transportation 
Aicilities, 
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"'7.  The  duty  to  be  performed  at  many  railroad  posts  is  very 
dangerous,  sentinels  walking  along  the  ties,  there  being  no  planks- 
between  or  to  one  side  for  safety  passage. 

"'8.  Bridges  should  be  lighted  at  night  for  the  safety  of  the 
sentinels  as  well  as  the  proper  performance  of  guard  duty. 

'' '  ^.  Railways  should  cooperate  in  CA^ery  way  for  the  safety,  com- 
fort, and  welfare  of  the  detachments  guarding  their  property. 
*  *  *  ITniform  requirements  should  he  met  by  all  railways  as 
to  proper  housing  of  detachments,  etc' 

"2.  The  following-named  point,  guarded  by  troops  of  this  dis- 
trict, is  without  lighting  facilities :  Back  Kiver  bridge^ 

"  3.  Will  you  kindly  let  me  know  at  your  earliest  convenience 
what  action  will  be  taken  to  afford  the  necessary  lighting  facilities."^ 

The  claimant  company  installed  lights  at  Back  River  bridge,  and 
also  at  many  other  points  where,  in  the  opinion  of  the  military" 
officers  or  the  Pennsylvania  Railroad  representatives,  it  seemed  de- 
sirable to  do  so.  Nothing  is  found  to  indicate  that  the  Government 
officers  contemplated  reimbursing  the  claimant  for  the  cost  of  these 
installations,  nor  tliat  the  claimant  at  that  time  expected  that  the  Gov- 
ernment would  bear  the  expense  of  these  installations. 

8.  At  a  conference  held  on  July  3,  1917,  by  presidents  of  the 
eastern  railroads  it  was  decided: 

"  *  *  *  It  is  the  duty  of  the  Government  to  maintain  public 
order;  if  l)riJi>:es  and  other  structures  arc  to  continue  to  be  guarded, 
it  should  be  done  by  Government  forces;  and  if  the  present  guards 
are  withdrawn  the  railroads  should  consider  it  as  evidence  that  the 
Government  does  not  think  it  necessary  that  they  should  continue  to 
be  guarded," 

and  Mr.  Loree,  chairman  of  the  special  committee  on  national  de- 
fense, was  directed  to  state  this  as  the  position  of  the  railroads  at  a 
meeting  which  he  was  to  have  the  same  day  with  officers  of  the 
United  States  Army. 

9.  On  July  12,  1917,  General  Manager  Lee  was  sent  a  cop}'  of  the 
following  letter  of  July  9,  1917,  from  Adjt.  Gen.  Simpson,  P2astern 
Department,  to  the  commanding  officer  of  the  First  Pennsylvania 
Infantry : 

"  1.  The  department  commander  directs  that  you  be  informed  that 
the  various  organizations  of  the  National  Guard  now  guarding  rail- 
road bridges,  public  utilities,  munition  plants,  etc.,  whether  workingr 
on  Government  contracts  or  not,  will  probably  be  relieved  early  in 
August. 

"  2.  It  is  directed  that  you  notify  the  commanding  officers  of  troops 
now  performing  such  guard  duty  and  instruct  them  to  in  turn  notify 
the  managers  of  the  works,  etc.,  now  l)eing  guarded  bjr  Federal  troops 
in  order  that  they  may  be  prepared  to  substitute  private  watchmen 
or  take  other  means  to  protect  their  properties  upon  the  relief  of  the 
National  Guard.  Please  advise  by  indorsement  hereon  that  parties 
have  in  accordance  with  the  above  been  notified  and  bv  whom.'' 
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The  troops  were  from  tim«  to  time  withdrawn,  and  in  some  in- 
stances the  Peimsylyania  Eailroad  Co.  employed  additional  guards 
to  take  the  place  of  the  soldiers.  In  other  instances  the  property 
was  apparently  left  unguarded. 

10.  On  December  11, 1917,  Mr.  Fairfax  Harrison,  chairman  of  the 
txecutive  committee,  Bailroads  War  Board,  addressed  the  following 
iommunication  to  the  Secretary  of  War : 

"  On  November  6,  Mr.  D.  Willard,  chairman  of  the  advisory  com- 
mi&sion  of  the  Council  of  National  Defense,  advised  this  committee 
that  he  had  recommended  to  you  the  guarding  of  all  important 
bridges,  structures,  piers,  etc.,  that,  in  the  judgment  of  the  railroads, 
«^hould  be  protected  because  they  were  of  vital  importance  in  connec- 
tion with  the  movement  of  troops  and  war  materials. 

"There  is  transmitted  to  you  herewith  a  list  of  such  facilities. 

'^In  the  judgment  of  this  committee  the  facilities  are  of  importance 
and  of  a  character  that  could  not  be  replaced  within  forty-eight 
hours,  and  many  of  them  not  in  weeks  or  months,  and,  therefore, 
their  destruction  would  interfere  seriously  with  the  prompt  handling 
of  governmental  business. 

"We  respectfully  request  that  you  arrange  for  suitable  guards 
for  these  structures  at  the  expense  of  the  Government,  either  by 
Regular  troops  or  by  State  troops,  as  in  your  judgment  seems  most 
desirable." 

11.  By  circular  letter  dated  February  13,  1918,  Mr.  A.  H.  Smith, 
regional  director  eastern  railroads,  notified  the  presidents  of  the 
eastern  railroads  as  follows : 

"For  your  information  and  guidance,  the  War  Department  has 
decided  that  there  are  no  conditions  just  at  this  time  which  justify 
the  employment  of  the  military  for  the  protection  of  railway  bridges 
and  structures.  In  other  words,  the  conditions  will  remain  as  they 
have  been  for  some  months  in  this  respect.  The  Secretary  of  War 
further  states: 

" '  The  protection  of  the  industries  and  other  sources  of  the  United 
States  is  a  duty  incumbent  upon  every  citizen  of  the  United  States. 
With  the  aid  of  an  intelligent  public  opinion  it  is  believed  that  the 
usual  means  of  protection  will  not  fail  the  railroads  now.  If  at  any 
time  it  appears  that  such  means  are  not  sufficient  and  that  an  armed 
force  is  necessarv  for  the  OTotection  of  some  particular  structure  or 
section  of  a  railway,  the  War  Department  will  furnish  the  force 
necessary.' " 

12.  The  Federal  Government  continued  to  withdraw  its  troops, 
leaving  guards  only  at  a  few  very  important  points.  The  claimant 
was  thus  deprived  of  a  portion  of  the  special  protection  which  it  had 
theretofore  enjoyed,  but  continued  to  receive  special  protection  at  the 
strategic  points  referred  to,  and  of  course  in  addition  thereto  received 
the  general  protection  afforded  to  all  citizens  by  the  Army,  Navy, 
and  other  branches  of  the  Federal  Government.  The  claimant 
deemed  this  protection  inadequate,  and  accordingly  it  employed  addi- 
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tional  civilian  guards  and  installed  and  operated  additional  flood 
lights  and  other  protective  devices  to  facilitate  the  work  of  guarding 
its  property. 

.  13.  The  claimant  admits  that  no  officer  or  agent  of  the  Govern- 
ment entered  into  any  express  agreement  obligating  the  Government 
to  repa}'  to  the  claimant  any  expenditures  made  in  connection  with 
the  protection  of  the  railroad's  property. 

14.  The  claimant  relies  wholly  upon  an  alleged  implied  agreement 
growing  out  of  the  circumstances  under  which  the  expenditures  for 
protective  measures  were  incurred.  In  substance  it  is  claimed  that 
an  implied  agreement  arose  from  the  following  alleged  facts : 

(a)  The  prosecution  of  the  war  with  the  Imperial  German  Gov- 
ernment necessitated  the  use  of  claimant's  property  for 
the  movement  of  troops  and  munitions  of  war. 

(6)  This  use  by  the  War  Department  of  claimant's  property 
greatly  increased  the  danger  of  destruction  at  the  hands 
of  public  enemies  whose  object  it  was  to  interfere  with  the 
activities  of  the  War  Department. 

(c)  The  increased  danger  necessitated  the  placing  of  armed 

guards  at  various  strategic  points  on  claimant's  road,  such 
as  bridges,  tunnels,  etc. 

(d)  In  order  to  enable  the  guards  to  properly  carry  out  their 

duties,  flood  lights,  flashlights,  and  other  protective  de- 
vices were  required. 

(e)  The  Federal  Government  recognized  the  necessity  for  guards 

by  detailing  soldiers  for  guard  duty  at  various  points,  but 
later  these  men  were  required  for  other  duty,  and  a  great 
number  were  withdrawn. 

(/)  State  troops  were  federalized  and  local  police  were  drafted 
into  the  National  Army,  thus  depriving  the  road  of  the 
local  protection  which  otherwise  would  have  been  avail- 
able. 

(g)  With  the  knowledge  and  approval  of  Government  officers, 
the  claimant  employed  civilian  watchmen  and  patrolmen 
to  replace  the  soldiers  who  had  been  withdrawn. 

(h)  With  the  knowledge  and  approval  of  Government  officers, 
flood  lights,  flashlights,  and  other  protective  devices  were 
purchased,  installed,  and  operated  by  the  claimant  to 
facilitate  the  work  of  both  Federal  guards  and  civilian 
guards. 

15.  In  attached  brief  the  claimant's  position  is  stated  as  follows, 
on  page  33: 

"  It  is  respectfully  submitted,  therefore,  that  from  April  1,  1917, 
the  property  of  the  Pennsylvania  Railroad  Company  was  involun- 
tarily devoted  to  national  military  purposes;  that  the  duty  of  pro- 
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tecting  such  portions  of  this  property  as  were  of  unusual  military 
importance  devolved  upon  the  Federal  (xovernment ;  that  the  Federal 
Government  recognized  its  obligation  in  this  regard  and  gave  such 
protection  for  several  months;  that  when  this  protection  was  with- 
drawn and  the  company  was  compelled  to  employ  and  pay  special 
officers  to  guard  important  bridges  and  structures  because  of  the  in- 
ability of  the  States  and  municipalities  to  give  such  protection,  aiv 
implied  agreement  arose  upon  the  part  of  the  United  States  to  reim- 
burse the  company  for  the  amount  of  its  reasonable  expenditures. 
Any  other  conclusion  would  make  one  portion  of  our  people  bear  an 
unequal  share  of  the  burdens  of  war  which  should  be  distributed  over 
the  people  as  a  whole." 

16.  The  claimant's  attorney  has  stated  that  a  hearing  is  not  desired^ 
accordingly  the  Board  proceeds  to  a  determination  of  the  question 
upon  the  record  as  filed. 

DECISION. 

1.  The  question  before  this  Board  is  whether  or  not  the  Govern-^ 
ment  is  legally  obligated  to  reimburse  the  claimant  for  expenditures 
made  in  connection  with  protective  measures  taken  by  the  claimant 
to  guard  its  own  property  from  injury  at  the  hands  of  the  public 
enemy. 

2.  Kelief  is  sought  under  the  act  of  March  2,  1919,  known  as  the- 
Dent  Act.  Accordingly,  in  order  to  recover,  the  claimant  must, 
establish  an  agreement,  express  or  implied,  within  the  meaning  of 
said  act. 

3.  The  claimant  admits  that  no  express  agreement  was  entered, 
into  and  relies  wholly  upon  an  implied  agreement,  predicated  upon. 
'-^  theory  that  the  Government  was  obligated  to  afford  special  pro- 
tection to  the  Pennsylvania  Bailroad. 

4.  It  is  undoubtedly  true  that  one  of  the  chief  functions  of  the 
Federal  Government  is  to  protect  the  property  of  its  citizens  from 
injury  at  the  hands  of  the  public  enemy.  It  is  also  a  fact  that  the 
President  of  the  United  States  is  charged  with  this  duty  and  in  time 
of  war  is  given  full  latitude  to  determine  in  what  manner  and  by 
what  means  this  protection  shall  be  afforded.  The  President  must 
of  necessity  take  into  consideration  the  welfare  of  the  country  as  a 
whole ;  and  where  affording  special  protection  to  the  property  of  an 
individual  or  group  of  individuals  is  deemed  to  be  inconsistent  with 
the  general  welfare,  the  President  may,  in  the  exercise  of  his  dis- 
cretion, withdraw  the  special  protection  without  violating  any  obliga- 
tion to  the  individuals  concerned.  The  President's  right  in  this 
respect  can  not  be  questioned  without  denying  his  right  as  Com- 
mander in  Chief  of  the  Army  to  abandon  a  portion  of  the  country 
to  the  enemy  in  order  to  concentrate  troops  for  military  purposes. 
Such  a  view  is  untenable. 


422     DECISIONS  APPEAL  SECTION  WAB  DEPARTkENT  CLAIMS  BOARD. 

5.  In  the  case  under  consideration  the  property  of  the  Pennsyl- 
vania Railroad,  together  with  the  property  of  all  other  citizens,  was 
afforded  general  protection  by  the  armed  forces  of  the  United  States. 
In  addition  thereto  claimant  enjoyed  a  special  protection  afforded  by 
troops  detailed  for  the  specific  purpose  of  guarding  the  railroad's 
property.  This  special  protection  was  withdrawn  only  when  in  the 
judgment  of  the  President,  acting  through  the  War  Department, 
the  general  welfare  of  the  country  as  a  whole  demanded  the  with- 
drawal of  these  guards  for  duty  elsewhere.  It  is  the  opinion  of  this 
Board  that  no  legal  obligation  to  the  claimant  was  violated  either  by 
the  (lovernment's  failure  to  supply  additional  guards  and  protec- 
tive devices  or  by  the  Government's  withdrawal  of  the  guards  which 
it  had  supplied  in  the  early  stages  of  the  war.  Our  conclusion  is 
not  altered  by  the  fact  that  the  danger  to  the  road  was  increased 
by  reason  of  the  service  it  was  performing  for  the  Government  in 
transporting  troops  and  munitions,  nor  by  the  fact  that  the  con- 
tinued operation  of  the  road  was  of  vital  importance  to  the  War 
Department. 

6.  Inasmuch  as  the  Government  was  under  no  legal  obligation  to 
render  the  services  for  which  claim  is  here  made,  no  agreement  to 
reimburse  the  claimant  for  its  expenditures  in  connection  therewith 
can  be  implied  from  the  fact  that  the  protective  measures  were  taken 
with  the  knowledge  and  approval  of  Government  officers. 

7.  In  view  of  the  above,  and  also  in  view  of  the  fact  that  this 
Board  is  not  charged  with  the  duty  of  settling  disputes  between  the 
railroads  and  the  Federal  Railroad  Administration,  the  question  as 
to  whether  the  expenditures  were  incurred  prior  or  subsequent  to  the 
assumption  of  control  by  the  Federal  Railroad  Administration  is 
unimportant. 

8.  It  should  be  noted  in  connection  with  all  items  accruing  prior  to 
April  6,  1917,  and  subsequent  to  November  11,  1918,  that  the  Dent 
Act  affords  relief  only  in  the  case  of  agreements  arising  "during 
the  present  emergency  and  prior  to  November  twelfth,  nineteen  hun- 
dred and  eighteen." 

9.  The  decision  of  the  Claims  Board,  Transportation  Service,  deny- 
ing relief  is  hereby  affirmed. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Mr.  Bowen  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
iHoard. 


August  25,  1920. 
Case  No.  642. 

In  fe  CLAIK  OF  ^HE  MOTIOIT  PICTURE  APPARATtTS  CO.  (INC.). 

1.  GIAHC  AUD  PECXSIOK. — ^TMs  claim  was  decided  adversely  to  the  claimant 
by  the  Board  of  C<^ntract  Adjustment  on  April  20,  IBM.  On  appeal  to  the 
Secretary  of  War  the  (Sase  was  reversed.  Held,  that  the  former  decision 
be  set  aside  and' vaetlted,  and  that  farther  proceedings  be  had  In  accord- 
ance with  the  recommendation  of  the  Special  Advisers.  Accordingly  the 
record  Is  transmHtted  to  the  Air  Service  Section  for  appropriate  action. 
For  statement  of  fkcts/see  Board  of  Contract  Adjustment  Decisions,  Vol- 
ume 4,  pagfe  1472.  '    '      ' 

■•■''' 

Maj.  Hill  writing  tjhe  opiijioa.of  tbia  Board.  . 

.:•..)   t     ..  .        •  .         .    ■ 

OK  fit}€X))98IDB]IAfriOK.  : 

.,.■'•• 

1.  Fi^om  a  decisito  of  the  Bdard  oi  Contract  Adju^ment  'reported 
in  Decisions,  voluine  4,  part  ^;  at  page  527,  defnying  relief,  claimant 
appealed  to  the  Secretary  9f  War. 

2.  Under. d^te  of  Augi^st  10,. 1920,  this  c«^e  \ya5  returned  tp  this 
section  with  the  following,  order  of  the  Secretary  of  War :  • 

"Upon  consideration  of  the  record  in  this  matter,  it  is  directed 
that  the  decision  of  the  Board  of  Contract  Adjustment  denying 
claimant'  relief  J^e  $et,  aside,  and  that  further  proceedings  be  had  in 
accordance  with  the  acconapanying  recommendation  of  the  Special 
Advisers,  remuneration  and  reimbursement  for  services  and  expenses 
heretofore' rendelred  ot  incutrW  to  be  made,  however,  only  upon  de- 
livery to  the  UAi^  States  oifrfiuch  mechaaisms,  plans,  and  ottuQV 
thin^  of  value  fis  have. resulted  frofa  cla^ma^t's  expenditures  and 
services,  together  with  such  instruments  as  may  be  necessary  to 
secure  to  the  United  States 'the  right  to  use  any  inventions  therein 
involved  apd  transfer  tQ  the  United  States  of  any  patent  rights  re- 
sulting from  claimant's  services  and  expenditures. 

'  '     *      (S^d.)         '  Newton  D.  l^AKEfe, 

'■*  '  '   •       'Set^retary  of  War.'' 

3.  The  recommendation  of  th6  Special  Advisers  was  as  follows : 

-     ,  •     '.  '  !.'...  .  '  •  ••-... 

^^  If  SA^ORANOUM:'  F6!R-  the  *  fflBCBEXi^Y  OF  WAR.  .    • 

•.  •  •  '  *       .  "  '    ^  ■  ■     "      •' 

"This  was  a  claim  fpr  th^.  paymen,t,  adjustment,  or  discharge  of 
an  informal  agreement  entered  into  in  December,  1917,  betwei^i 
claimant  and'  Captiiii  Thieodpre  Willidhis,  Chie|  of  tne  Aerial 
Phol^raphft' Branch  of  the  Photogta'p'hic  Division,  ^ipitial  Corps, 
U.S.A.,  f  or  the  ^fesigiy  and  rnoQ^rnction  of  two  aerial,  photograpnic 
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cameras  of  a  novel  type,  in  accordance  with  instructiona  and  pre- 
liminary plans  which  nad  been  approved  by  Captain  Williams. 

^^  The  findings  of  fact  of  the  Board  of  Contract  Adjustment  estab- 
lish the  existence  of  this  agreement.  The  Board,  however,  denies 
claimant  relief  on  the  ground  that  the  agreement  was  for  the  pro-^ 
duction  of  two  model  cameras,  the  same  to  be  paid  for  at  cost  plus, 
a  reasonable  profit  (understood  to  be  ten  per  cent)  upon  delivery 
of  the  cameras,  and  that  claimant  has  failed  to  deliver  the  two 
model  cameras,  and  is  therefore  not  entitled  to  reimbursement  for 
the  thirty  odd  thousands  of  dollars  which  claimant  has  expended 
in  part  performance  of  the  contract.  Both  the  record  and  the  find-^ 
ings  of  the  Board  of  Contract  Adjustment  indicate,  however,  that 
the  suspension  of  work  by  the  claimant  occurred  after  the  United 
States  had  declined  to  purchase  the  cameras  on  the  basis  agreed  upon. 

"  That  the  refusal  of  the  United  States  to  carry  out  the  contract 
was  not  an  absolute  refusal  to  make  any  payment  for  tbe  oameras, 
but  took  the  form  of  a  refusal  to  pay  more  than  a  stipulated  sum, 
is  immaterial,  such  sum  being  far  less  than  the  then  kno>wn  cost  of 
the  completion  of  the  work. 

"It  is  recommended  that  the  record  be  returned  to  the  Appeal 
Section,  War  Department  Claims  Board,  with  instructions  to  enter 
an  order  establishing  the  agreement  referred  to  in  the  aocompanying^ 
findings  of  the  Board,  and  to  forward  the  same  to  the  appropriate  sec- 
tion of  the  War  Department  Claims  Board  for  adjustment.  Whether 
such  adjustment  should  be  made  on  the  basis  of  reimbursement  and 
remuneration  for  costs  heretofore  incurred  and  services  heretofore 
rendered  by  claimant  without  carrying  the  work  to  completion,  or 
upon  the  basis  of  a  mutual  agreement  tor  the  resumption  of  work  by 
claimant  and  the  completion  of  the  two  proposed  model  cameras,  is. 
a  matter  for  the  consideration  of  the  proper  authorities  of  the  Air 
Service  and  negotiation  with  the  claimant  company. 

"Stanton  J.  Peelle^ 

«  (Sgd.)  R.  C.  GOODALE, 

^^  Special  Advisers  to  the  Secretary  of  War.^ 
4.  By  direction  of  the  Secretary  of  War  as  set  fortfk  in  the  fore- 
going order,  the  decision  of  the  Board  of  Contract  Adjustment,  dated 
April  24, 1920,  denying  relief  is  hereby  vacated  and  set  aside. 

DISPOSITION. 

1.  The  Appeal  Section  hereby  transmits  the  decision  of  the  Board 
of  Contract  Adjustment,  dated  April  24,  1920,  hereby  vacated  by 
order ,  of  the  Secretary  of  War,  a  statement  of  the  nature,  terms,  and 
conditions  of  the  agreement  and  certificate  "  C,"  both  executed  by 
direction  of  the  Secretary  of  War,  to  the  Air  Service  Section  for 
action  in  the  manner  provided  in  subdivision  C,  section  5,  Supply 
Circular  17,  1919,  Purchase,  Storage  and  Traffic  Division,  subject 
however,  to  the  limitations  expressed  in  the  order  of  the  Secretary  of 
War  and  attached  recommendation  of  the  special  advisers. 

Lieut.  Col.  McKeeby  and  Lt.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


li  I    :  .  AvQVSt  25,  1920. 

Case  No,  2730. 

Jn  re  CLAIH  OP  W.  F.  B0BSET8  CO. 

}.  AmSXXHT  WITHIH  TDKX  P&SdOBIBXB  BY  ACT  Ot  XABCH  %,  1919,— 
Where  elaimant  in  June,  18X8,  reeeived  ul  lAfoniMl  oentsaot  f er  printing 
a  eertain  number  of  copies  of  a  manual,  stating  that  claimant  w«nld  later 
reeelye  an  order  for  additional  copies,  and  that  the  same  rate  would  he 
paid  thereon,  such  later  order,  though  not  given  prior  to  November  18, 
1918,  is  referable  to  the  agreement  of  June,  1918,  and  is  therefore  within 
the  provisions  of  the  act  of  Harch  8,  1919. 

1  OVEBBUN — WASTE  PAPEB.— Where  elaimant  had  an  overrun  in  printing 
and  the  Government  requested  delivery  thereof  rather  than  have  claimant 
destroy  it  as  waste,  elaimant  is  not  entitled  to  payment  at  the  contract 
price  but  only  at  the  price  for  waste  paper. 

S.  GLAIX  ABB  BECISIOB.— Claim  under  the  act  of  March  8,  1919,  for  |8,S44.18. 
based  upon  an  informal  written  contract  for  printing.  Held,  claimant  is 
entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1919.  The  claim  was 
origiiially  presented  to  the  Classification  Claims  Board,  Settlements 
Division,  OflSce  of  the  Director  of  Finance,  and  was  by  that  Board 
transmitted  to  the  Board  of  Contract  Adjustment  May  20,  1920,  for 
ft  hearing  to  determine : 

(a)  The  terms  and  conditions  of  the  agreement  between  the  claim- 
ant and  the  Committee  on  Education  and  Special  Training;  and 

{h)  Extent  of  deliveries  made  under  this  agreement  which  have 
iK)t  been  paid. 

A  hearing  was  conducted  by  this  board  on  June  21, 1920. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows : 
In  June,  1918,  W.  H.  Timbie,  Editor-in-Chief,  War  Department 
Conpimittee  on  Education  and  Special  Training,  negotiated  with  the 
claimant  for  the  printing  of  certain  instruction  manuals  to  be  issued 
in  the  teaching  of  soldiers  who  were  being  trained  in  schools  for  cer- 
tain work.  This  instruction  was  to  be  issued  as  a  manual  in  different 
parts.  The  work  was  begun  by  claimant  and  Part  I  finished  by 
^eptcimber,  1918.  This  work  was  submitted  and  paid  for  under  a 
tommonication  dated  June  19,  1918,  and  accepted  by  the  claimant 
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as  representing  the  terms  under  which  this  work  should  be  paid  for. 
This  communication  was  drawn  up  by  J.  A.  Bandall,  of  the  Com- 
mittee on  Education  and  Special  Training,  sometime  in  September, 
1918,  and  was  meant  to  express  the  terms  of  the  agreement  as  made 
between  Timbie  a^id  claimant  early  in  June.  This  communication  is 
as  folio  ws: 

Washinc^ton,  June  19,  1918, 
From :  Committee  on  Education  and  Special  Training. 
To :  W.  F.  Kobeits  Cojnpany,  1514  H  St.,  Wasliington,  D.  G. 
•Subject :  Contract  for  Printing  Manuals. 

^  "1.  1  have  your  quotation  of  June  15  for  the  production  of  In- 
gtruction  Manual  sheets. 

"2.  You  are  authorized  to  print  Instruction  Manual  sheets  en- 
titled 'Auto  Mechanics  and  Auto  Drivers  ilanual  No.  2'  on  Si  x  11 
white  bond  paper  equal  in  quality  to  samples  submitted  and  punched 
.with  three  holes  located  as  in  sample.  These  sheets, will  be  printed 
on  one  side  only.  The  blank  side  will  not  constitute  a  page  and  will 
not  be  numbered. 

"3.  The  first  run  of  sheets  in  parts  one  and  two  will  be  250O 
(twenty-five  hundred)  copies  of  each  sheet. 

"  4.  Tlie  first  run  of  sheets  in  part  three  known  as  job  sheets  will 
be  25,000  (twenty-five  thousand)  copies  of  each  sheet. 

"5.  Sheets  parts  one  and  two  will  be  assembled  with  pn  e^ual 
number  of  sheets  of  part  three  to  constitute  a  volume  (or  set  so 
called).  Earh  set  thus  made  consists  of  121  pages.  Each  set  will  be 
banded  and  wrapped  for  mailing  or  packed  for  shipping  under 
War  Department  frank  and  shipped  in  compliance  with  individual 
shipping  orders,  which  will  be  issued  later.  c  ..  •     . 

"6.  Ail  job  sheets  printed  in  accordance  with  paragraph  lour 
above  and  not  required  to  make  sets  as  described  under  paragraph 
five  above  will  be  banded  and  wrapped  in  lots  of  fifty  sheets.  They 
will  be. wrapped  for  mailin<j  or  packed  for  express  shipment  under 
War  Department  frank,  and  shipped  in  compliance  witn  individual 
shipping  orders,  which  will  be  forwarded  to  you  in  a  later  cbnr- 
munication.  .  '  *  . 

'^7.  Your  compensation  for  all  set  up,  all  printingi,  all  material 
and  all  services  in  finishing]?  and  manufacturing  sheets  of  parts  one 
and  two  as  directed  imder  paragraph  three  will  be  at  tlie  rate  of  $13 
(thirteen)  per  page. 

"  8.  Your  compensation  for  all  set  up,  all  printin*,  all  material 
and  all  services  in  finishing  and  manufacturing  sheets  of  part  three 
as  directed  under  paragraph  four  will  be  at  the  rate  of  $82.50 
(eighty-two  dollars  and  fifty  cents)  per  page. 

"  9.  You  will  be  conipensated  for  all  material  and  all  services  under 
paragraph  five  at  the  rate  of  10^  (ten  cents)  per  set. 

"  10.  Ydu  will  be  conlpensated  for  all  material  and  feervioes  under 
paragraph  six  at  the  rate  of  7(^  (seven  cents)  per  108  (one  hundrOd 
eight)  individual  sheets  or  pages  shipped.  i ; 

"11,  Authorization  for  printing  and  binding  additional .  copies 
beyond  the  numbers  rcfermHl  to  in  the  above  paragraplis  will  be  for- 
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warded: to.  you  in  later  communication.  Your  quotation  of  June  15 
is  uiidei*stood  to  cover  such  additional  requirements,  and  compensa- 
tioA  will  be  furnished  you  at  the  rate  set  forth  above. 

'  ^'(Signed)  W,  II.  TiMBiE,      ' 

"  Editor  in  Chiefs 

JAR.'RFD  ^"Committee  on  Education  and  Special  Training. 

"Accepted  June  19,  1918. 

"  (Sighed)  W.  F.  Roberts  Company, 

"  B,  H.  Roberts,  Secy,^^ 

3.  At  the  time  of  payment  of  the  first  part  of  this  work,  Mr. 

Timbie  and  Mr.  Randall  complained  to  claimant  about  thoi  price 

charged  for  the  work,  saying  it  was  too  high.    Claimant  admits  this, 

btit  denies  that  any  agreement  was  arrived  at  whereby  the  price  was. 

changed.    However,  claimant  did  submit  a  new  quotation  as  follows: 

...  "  SEl-rEMBER  28,  1918. 

*^War  Department, 
'    '^^ Committee  on  Education  and  Special  I'ra:}iii7igy  IJ^Jf.  Old  Lafid 
O^ce  Bldg. 
"Attention  Mr.  Timbie: 

"DpAR  Sir:  In  accordance  witli  your  request  tlie  following  quota- 
tions for,  the  production  of  Ignition  ilanual  .Sheets  printed  on  oner 
J^'de  of  white  bond  paper,  inchuling  pumhing  of  three  holps  for' 
Loose  I-ieaf,  gathering  in  sets,  wrapping  for  mail  and  shipment  under 
War  Department  frank,  are  respectfully  submitted* 

750  maniml  sheets , 1 $f>.  50  per  page. 

6.000  Job  iilieets . •J2.4;r    "       *" 

''*Iob<8tieetB  to  be  banded  in  lots  of  50  each,  wrapped  for  mail  or 
packed  for  express,  and  shipped  under  AYar. Department  frank. 
"Very  truly  yours, 

"  W.  IT.  Roberts  Company, 
"  B.  H.  Roberts,  Secretary.      ' 

'  4.  This  quotation  was  not  accepted  by  Mr.  Randall.  T'urther 
conferences  took  place  between  Mr.  Randall  and  claimant,  and  Mr. 
Randall  testified  that  he  and  the  claimant  arrived  at  an  agreement. 
tliat  claimant  was  to  print  Parts  II  and  III  of  the  Manual  and  do  all 
necessary  work  thcre<m  such  as  gathering  and  collating  into  parts, 
tapping  for  mailing,  etc.,  for  which  it  had  charged  in  preparing 
I'art  I  in  accordance  with  the  communication  of  June  19,  19LS,  at  the 
price  of  $82.05  per  page  per  25.000  slieets  delivered  to  the  Govern-, 
meat.  Randall  further  testified  that  the  direction  to  claimant  to 
proceed  to  print  was  not  issued  (mtil  claimant  had  agreed  that  the' 
price  of  $82.05  per  page  was  to  be  tlie  charge  to  cover  everything, 
Claimant  denied  this  and  contended  that  all  work  was  doiu*  in  ac- 
cordance with  the  stipulations  of  the  conunittee  as  set  out  in  the 
communication  of  ^une  19,  1918. 
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5.  Mr.  Randall  issued  directions  on  November  25, 1918,  to  claimant 
as  follows : 

"  Washington,  November  85, 1918. 
^  W.  F.  RoBEBTs  Company, 

"  15H  H  Street,  NW,,  Washington,  D.  C. 

"  Dear  Sirs  :  Mr.  Timbie  will  deliver  to  you  manuscript  for  four 
prefatory  pages  to  go  into  Manual  No.  2.  You  will  please  run  the 
necessary  number  of  additional  copies  of  Parts  I  and  II  of  Manual 
No.  2  to  enable  you  to  collate  the  four  pages  referred  to  above,  Parts 
I  and  II,  and  job  sheets  from  1  to  30  into  complete  manuals. 

^'  You  will  from  this  date  discontinue  shipment  of  separate  job 
sheets. 

"  We  will  furnish  you  with  copy  for  a  special  title  page  to  be  used 
in  collating  sets  of  job  sheets  300  to  313. 

"  We  wfll  furnish  you  with  a  second  special  title  page  to  be  used 
with  the  carburetor  job  sheets.  The  manuscript  for  this  section  of 
the  manual  has  been  handed  to  you  and  you  will  print  an  edition  of 
six  thousand  (6,000). 

"  We  anticipate  that  in  making  up  each  of  the  volumes  referred  to 
above  there  will  be  job  sheets  left  over  when  the  page  having  the 
minimum  count  runs  out.  We  request  that  these  be  saved  and  held 
subject  to  our  order. 

^^  In  collating  the  above  manuals  you  are  requested  to  discontinue 

Jour  practice  of  banding  individual  manuals  and  to  place  three 
[cGill  fasteners  in  each  manual. 
"  Very  truly,  yours, 

"Committee  on  Education  and  Special  Training. 
( Signed )       "  J.  A.  Ran  dall, 

"  For  Educational  Director,  VoccUional  Instractiony 

All  printing  done  was  paid  for  by  the  Government  and  all  work 
has  been  delivered  and  accepted  by  the  Government. 

6.  The  claimant  submitted  its  bill  in  accordance  with  its  view  of 
the  agreement  for  work  done  and  not  paid  for,  as  follows: 

a.  Jan.  14.  1919,  1,000  covers fST.liO 

B.  Feb.  17,  191fi|i  wmpping  and  maiUng  50  ^ts  Job  sheets  (part  of 

original  work) 8. SO 

O.  Feb.  27, 1919,  wrapping  and  packing  SOD  Manuals  (part  of  original 

work) .; 85. 00 

D.  Feb.  27,  1919,  gathering  7,000  sets  Manuals,  including  fastening 

with  fasteners.  @  $117.50  per  M  sets 822.50 

E.  Feb.  27,  1919.  gathering  6,000  sets  carburetor  job  sheets,  including 

fastening  with  fasteners,  ®  $38.25  per  M ISO.  50 

F.  Feb.  27.  1919,  gathering  6.000  sets  ignition  starting  and  lighting 

sheets,  including  fasteners,  @  $66  per  M  set 380.00 

G.  Apr.  27,  1919,  289,664  Job  sheets,  @  $79.05  per  25,000  sheets 916. 19 

^8M.19 

Item  A  is  admitted  by  Mr.  Bandall  to  be  a  charge  for  a  direct  order 
and  has  been  allowed  by  him  and  should  be  paid. 
Item  B.  This  work  was  done  on  Part  I  of  the  Manual. 
Item  C.  This  work  was  done  on  Part  I  of  the  Manual. 
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lUm  D.  This  iten  includes  the  work  of  gathering  Parts  II  and 
III  of  the  Manual  at  the  price  fixed  in  the  letter  to  claimant  of  June 
W,  1918,  of  10  cents  per  set  or  $100  per  thousand  sets  and,  in 
addition,  the  furnishing  and  inserting  of  McGill  fasteners,  instead 
«f  banding,  in  accordance  with  the  direction  of  Mr.  Bandall  of  date 
November  25,  1918,  The  proof  showed  that  the  reasonable  value  of 
famishing  and  inserting  McGill  fasteners  was  $17.50  per  thousand. 

Item  E.  This  work  was  done  in  accordance  with  directions  of 
November  25^  1918,  and  McGill  fasteners  used. 

Item  F.  This  work  was  done  in  accordance  with  directions  of 
November  25,  1918,  and  McGill  fasteners  used. 

Item  G.  The  large  number  of  sheets  on  hand  was  due  to  the  fact 
that  claimant  reprinted  a  large  number  to  take  the  place  of  some 
^eets  which  it  had  earlier  delivered  but  had  been  misplaced  at  the 
committee's  office  in  the  Old  Land  Office  Building,  Washington.  To 
^complete  the  Manual  part  promptly,  claimant  reprinted  a  larjge 
number  of  extra  sheets.  Finally,  these  lost  sheets  were  redelivered 
to  claimant  and  became  a  part  of  item  G  and  delivered  again  to  the 
Ijovemment  as  a  part  of  the  overrun. 

7,  Ciaimaiit  admits  it  was  not  directed  to  print  this  excess  to  take 
tlie  place  of  the  lost  sheets.  The  overrun  was  requested  by  the  Gov* 
ermnent  merely  to  use  them,  if  necessary,  rather  than  have  claimant 
destroy  them  as  waste.  It  was  not  intended  by  the  committee  to 
receive  them  and  pay  for  them  as  a  regular  printed  sheet  and  at  the 
same  price. 

nECisiox. 

1.  The  claimant  and  the  Government,  through  W.  H.  Timbie, 
editor  in  chief  Committee  on  Education  and  Special  Training, 
entered  into  an  informal  agreement  for  certain  printing,  and  the 
terms  as  to  price  were  set  out  in  a  communication  to  claimant,  dated 
Jmie  19, 1918.  The  following  paragraph  also  appears  in  said  com- 
munication of  June  19,  to  wit : 

"  11.  Authorization  for  printing  and  binding  additional  copies  be- 
yond the  number  referred  to  in  the  above  paragraphs  will  be  for- 
warded to  you  in  later  communication.  Your  quotation  of  June  15 
is  understood  to  cover  such  additional  requirements  and  compensa- 
tion will  be  furnished  you  at  the  rate  set  forth  above/' 

The  directions  contained  in  the  letter  of  November  26,  1918,  from 
Mr.  Randall  to  claimant  are  referable  to  the  original  work  contem- 
plated in  the  communication  of  June  19,  1918,  from  the  Committee 
on  Education  and  Special  Training  to  claimant.  The  work  and  ma- 
terial composing  the  several  items  of  the  claim,  except  item  G,  was 
(lone  and  furnished  in  performance  of  said  original  agreement  of 
June  19, 1918,  and  as  a  necessary  part  thereof. 
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,  2.  All  th€  work  done  herein  l>a3  been  delivered  (q  and  accepted  bj 
the  Committee  on  Education  and  Special  Traiaiug,  and  the  Govenv 
ment  has  received  the  benefits  thereof.  Therefore,  the  items  sub- 
mitted 9nd  set  out  by  claimant  should  be  disposed  of  aid  follows; 

Item  A;  should  be  allowed  and  paid  to  claimant. 

Items  B  and  C  should  be  allowed  because  this  work  was  part  of 
the  original  work  on  Part  I  of  the  Mwiual,  moi^  of  which  work  had 
been  performed  and  paid  for. 

Items  D,  E,  and  F  arose  partly  by  claimant's- using  McGill 
f  astftjxers  at  the  request  of  tli©  Government  as  ordered  in  the  commu- 
nication of  Xovembor  25,  1918,  and  as  the  reasonable  value  of  McGill 
fasteners  and  the  work  of  fastening  them  was  shown  to  he  $17.50  per 
thousand,  claimant  should  receive  payment  for  same  pn  that  ba^is. 

Item  G  should  be  disallowed  except  at  the  rate  of  a  fair  price  for 
waste  paper,  which  Govenlment  witnesses  estimated  at  40  cents  per 
himdred  pounds. 

DISPOSITION. 

1.  A  statement  will  be  propnrecl  arid  transmitted  to  the  Classifi- 
c«tioh  Claims  Board,  Settlomohts  Division,  Office  of  tlie  Director  of 
Finance,  sotting  forth  tlie  nature,  tc^rms,  and  conditions  of  the  agree- 
ment nnder  which  the  claimant  is  entitled  to  be  paid  compensation 
for  the  work  performed  and  materials  furnished,  and  which  is  herein- 
above  allowed,  together  with  certificate  Foriri  C,  arid  a  copy  of  this 
decision,  for  action  in  the  manner  provided  in  subdivision  (c),  sec- 
tion 5,  SuppW  Circular  No.  IT,"  Purchase,  Storage,  and  Traffic 
Division. 

Lieut.  Col.  McKeeby  ahd  Mr.  'M^Witrfa  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Dej^artment  Claims 
B^>ard.        '  :•■■...• 


.  ' 


»i.     •   . 


I  '  i 


I  • 


4< 


August  25,  1920. 
Case  No.  2923  (formerly  2300) . 

In  re  CLAIH  OF  FORD  HOTO£  CO. 

1.  CLAIM  AITD  DECI^ION.>~Clalxn  under  the  act  of  March  3,  1919,  for  93,611.87 
for  commitments,  allowed  February  9  by  the  Board  of  Contract  Adjust- 
ment, awarded  by  Air  Service  Claims  Board,  and  approved  April  6^  1920, 
by  the  War  Department  Claims  .Board;  later  referred  to  the  Appeal  Sec- 
tion, War  Department  Claims  Board,  for  reconsideration.  Held,  former 
opinion  conflrmed.  (For  statement  of  facts  and  opinion,  see  these  deci- 
sions, VoL  3,  p.  542.) 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

ON    RECONSllVERATION. 

1.  The  facts  Tvith  referenre  to  thig  claim  are  fiillr  set  out  in  the- 
(iecision  of  the  Board  of  Contrart  Adjustment,  dated  Febrnary  9, 
\''f'J(K  in  the  case  Xo.  W0-C-2V}0i),     It  is  therefore  unnecessary  to 
i;\state  the  facts. 

Pursuant  to  the  decision  of  the  Boaivl  of  Contract  Adjustment 
libove  referred  to-  the  AiF  Service  Clainis  Board  made  an  award  to 
the  Ford  Motor  Co.  in  the  sum  of  $2,G11.8T,  which  was  approved 
ly  the  War  Department  Claims  Board  on  April  6,  19'2().  When  the 
voucher  in  payment  thereof  reached  the  disbursing'  officer,  he  ques- 
t'oned  the  authority  of  the  Secretary  of  War  to  make  the  award 
on  the  theory — 

"that  the  further  obligatin<r  of  the  United  States  novernment  under 
the  circumstances  would  not  he  wan-ante*!,  as  there  seems  to  he  no 
real  basis  other  than  ' inacJequaoy  of  consideration'  under  a  formc^r 
award  for  making  this  claim,. an<l  that  if  s\ich  a  procedure  were  per- 
mitted, then  finalty  is  not  yet  certain  by  the  payments  proptxsed."  . 

The  special  member  of  t6e  War  Department  Claims  Board  as-. 
>it'ned  to  Air  Service  concurred  in  this  view  of  the  disburaring.  officer, 
and  has  requested  the  appeal  section  to  reconsider  the  decision  of 
February  9,  1920.  The  award  approved  April  6,  1920,  has  been  can- 
celed pending  the  action  of  the  appeal  section  on  reconsideration, 

2.  The  first  award,  in  the  sum  of  $3,967,304.42,  made  to  the  Ford 
Motor  Co..  May  1,  1919,  by  the  Air  Service  Claims  Board  in  paitial 
settlement  of  the  informal  agreement  for  7,000  Liberty  12-cylinder 
engines^  expressly  excepted  therefrom  commitments  to  subcontractor. 
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The  second  award  in  the  sum  of  $1^8,534.64,  made  June  27,  1918, 
by  the  Air  Service  Claims  Board  to  the  Ford  Motor  Co.,  in  partial 
settlement  of  the  informal  agreement  for  7,000  Liberty  12-cylinder 
engines,  did  not  purport  to  be  a  final  award  or  in  final  settlement  of 
the  informal  agreement,  but  was  only  to  the  following  extent : 

'^  Commitments  as  set  forth  in  memorandum  of  Captain  T.  B. 
Boole,  assistant  district  manager,  Air  Service,  Finance." 

This  memorandum  shows  a  commitment  to  Taft-Pierce  Manu- 
facturing Co.  in  the  sum  of  $103,293.05,  and  one  to  the  National  Acme 
<Jo.  in  the  sum  of  $113,324.99,  which  corresponded  with  similar  items 
in  the  affidavit  of  Mr.  Craig,  verified  June  23, 1919. 

No  final  award  on  the  informal  agreement  for  7,000  Liberty  12- 
cylinder  engines  has  yet  been  made  to  the  Ford  Motor  Co.  and  no 
final  settlement  agreement  has  been  executed.  The  question  there- 
fore which  presents  itself  in  this  claim  is  not  one  involving  the  re- 
opening of  a  final  award  after  a  final  settlement  has  been  duly 
executed.  If  a  final  award  had  been  made,  and  final  settlement 
iigreement  had  been  executed,  an  entirely  different  question  would 
present  itself ;  namely,  the  authority  of  the  Secretary  of  War  to  re- 
open a  contract  which  had  been  terminated  by  settlement  agreement. 

3.  The  sole  question  which  presents  itself  in  this  case  is  whether 
or  not  the  claimant  is  estopped  or  precluded  from  asserting  this 
«claim  because  of  the  affidavit  of  its  secretary  and  assistant  treasurer, 
Mr.  B.  G.  Craig,  verified  June  23,  1919,  wherein  he  stated : 

"That  the  above  amounts  represent  full* and  complete  payments 
to  the  vendors  and  sub-contractors  mentioned,  for  any  and  all  claims 
they  may  have  against  the  Ford  Motor  Company  on  Claim  A.  S.  A- 
^9.'^    •    ♦    • 

As  a  matter  of  fact  this  statement  was  incorrect,  as  it  did  not 
include  the  item  of  $2,611.87,  which  represented  the  commitment  by 
iihe   National   Acme   Co.  to   the   Taft-Pierce   Manufacturing   Co., 
the  Ford  Co.  in  turn  being  committed  to  the  National  Acme  Co  in 
a  like  amount.    Can  the  claimant  now  be  permitted  to  say  that 
this  statement  was  not  true  ?     What  was  desired  by  both  parties  was 
a  true  statement  of  commitments  made  by  the  Ford  Motor  Co.    If 
this  statement  had  not  been  sworn  to,  it  would  have  been  only  an  ad- 
^nission  that  there  were  no  other  commitments  outstanding.    The  fact 
that  it  was  sworn  to  as  required  by  the  certificate  of  the  Air  Service 
Claims  Board  dated  June  16,  1919,  does  not  put  any  additional  bur-* 
den  on  the  claimant  to  show  that  an  error  had  been  made.    If  the 
.claimant;  can  show  that  an  error  was  made  and  that  it  is  a  meritorious 
itema,  the  award  should  be  made.    The  Board  of  Contract  Adjust^- 
ment  found  that  the  error  had  been  made  and  the  Air  Service  Claii 
JBoard  i»  making  the  award  found  that  it  was  a  proper  comm^ 
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ment.  We  are  unable  to  see  any  reason  for  refusing  to  allow  the 
claimant  to  show  that  the  error  was  made.  If  the  aecond  award, 
dated  June  27,  1919,  had  purported  to  be  in  final  settlement  of  all 
commitments  to  subcontractors,  the  conclusion  would  be  different. 
{Murphy  V.  U,  S.,  104  U.  S.  888.) 

4.  The  letter  from  the  disbursing  officer  to  the  comptroller  dated 
June  5,  1920,  a  copy  of  which  is  in  the  file,  quotes  from  the  affidavit 
of  Mr.  Craig,  dated  June  23, 1919,  as  being  a  quotation  from  the  "  re- 
lease "  signed  by  the  Ford  Motor  Co.  (He  evidently  refers  to  the 
award  dated  June  27,  1919,  and  approved  by  the  War  Department 
Claims  Board  member  July  1,  1919.)  This  letter  would  indicate 
that  the  disbursing  officer  is  under  a  misapprehension  as  to  the  real 
facts  in  this  case,  and  may  also  explain  why  the  special  member  of 
the  War  Department  Claims  Board  assigned  to  Air  Service  desired 
a  reconsideration  of  the  decision  of  February  9,  1920.  The  docu- 
ment executed  by  Mr.  Craig  and  verified  June  23,  1919,  is  not  a 
release  and  does  not  purport  to  be  such.  It  is  merely  a  sworn  state- 
ment of  commitments  to  subcontractors.  The  award  of  June  27, 
1919,  is  not  a  release  and  can  not  be  construed  as  such. 

DECISION. 

1.  For  the  reasons  stated  the  Appeal  Section,  War  Department 
Claims  Board,  adheres  to  the  decision  of  the  Board  of  Contract 
Adjustment  rendered  in  this  case  on  February  9,  1920. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Ap« 
peal  Section;  Mr.  Steever  concurring  for  the  War  Department 
Qaims  Board. 


August  25,  1920. 
Case  No.  1464. 

In  re  CLAIH  OF  RICHICAN.  NEWBUEOEB  &  TBAYEBS. 

1.  CLAIM  AKD  DECISION. — Tills  claim  was  decided  adversely  to  the  claimant 
liy  the  Board  of  Contract  Adjustment  on  April  7,  1920.  On  appeal  to  the 
Secretary  of  War  this  decision  was  reversed.  Held,  that  the  former  deci- 
sion  be  set  aside  and  vacated  and  further  proceedings  be  had  in  accordance 
with  the  recommendation  of  the  special  advisers.  Accordingly  the  record 
is  transmitted  to  the  Purchase  Section,  War  Department  Claims  Board, 
for  appropriate  aotion.  !For  statement  of  facts,  see  Decisions  of  Board  of 
Contract  Adjustment,  Volume  4,  page  lOlS. 


Mr.. Smith  writing  tiie  oiDinion  qx  the  Board. 


ON  RECONSIDERATION. 

1.  This  case  was  decided  adversely  to  claimants  by  the  Boanl  of 
Contract  Adjustment. April  7,  1920. 

2.  From  that  decision  claimants  noted  an  appeal  to  the  Secretary 
of  War.  The  Secretary  of  War,  upon  a  consideration  of  the  reconl 
and  the  recommendations  of  special  adrisers,  under  date  of  Aii£ru>t 
10, 1920,  returned' .the  record  to  this  Board  with  the  following  order: 

"  I"^pon  consideration  of  the  record  and  the  recommendations  of  the 
special  advisers  in  this  matter,  I  find  that  claimants,  in  consideration 
of  their  assent  to  the  reduction  of  an  outstandin/]^  order  to  the  extent 
of  30,000  pairs  of  puttees,  were  promised  that  the  Government  would 
give  them  a  subsequent  order  for  the  same  quantity  of  goods  for 
later  delivery  and  were  instructed  to  retain  the  materials  for  such 
goods.  The  holding  of  these  materials,  or  a  corresponding  quantity 
of  identical  materials  assembled  by  claimants  for  the  performance 
of  a  subsequent  contract  for  the  Grovernment,  constituted  part  per- 
formance within  the  meaning  of  the  Dent  Act. 

"  The  situation  here  shown,  while  irregular,  was  the  result  of  the 
haste  and  confusion  of  war-time- conditions.  The  adjustment  of  the 
agreement  between  claimants  and  Mr.  Haight  falls  within  the  pur- 
pose of  the  Dent  Act. 

"  It  is  accordingly  directed  that  the  decision  of  the  Board  be  re- 
versed, and  that  the  agreement  between  claimants  and  Mr.  Haight 
be  established  as  above  set  forth  and  adjusted  in  the  usual  manner." 

3.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  fore- 
going order,  the  decision  rendered  by  this  Board  April  7,  1920,  is 
hereby  set  aside  and  vacated,  and  the  case  is  remanded  to  the  Pur- 
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chase  Section,  War  Department  Claims  Board,  for  appropriate  ac- 
tion in  accordance  with  the  decision  of  the  Secretary  of  War. 

DISPOSITION. 


1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  "  C  "  and  the 
original  order  of  the  Secretary  of  War  and  the  recommendation  of 
the  special  advisers,  to  the  Purchase  Section,  War  Department 
Claims  Board,  for  action  in  the  manner  provided  in  Subdivision  (c?), 
Section  V,  Supply  Circular  17,  Purchase,  Storage,  and  Traffic 
Division. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  25,  1J)2?K. 
Case  No.  2918. 

In  re  CLAIM,  OF  FOBT  BECOVEBT  BTIBBTTP  CO. 

1.  IXPLIXD  OVABANTT. — ^Where  a  GoTenLment  offlcer  in  order  to  make  a  settle* 
ment  adTantageoni  to  the  Oovemment  guaranteed  the  claimant  that  the* 
Wyeth  Hardware  Xanufaoturin^  Co.  would  bear  one-half  the  expense  of 
replacing  a  quantity  of  rejected  stirrups  that  claimant  was  required  to 
replace  as  a  part  of  the  settlement,  and  where  the  Wyeth  Hardware  Manu- 
facturing Co.  refused  to  bear  such  expense,  there  arose  under  the  circum- 
stances, within  the  punriew  of  the  act  of  Xarch  8,  1919,  an  ImpUed  obli- 
gation on  the  part  of  the  Oovemment  to  reimburse  the  claimant  for  one- 
half  the  expenses  of  replacing  the  stirrups. 

S.  OLAU  AHD  DSCISZOn. — Xhls  claim  for  |179.86  arose  under  the  not  of 
Xarch  9,  1919,  upon  an  implied  guaranty.    Held,  claimant  is  entitled  to- 
the  relief  sought. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $179.85,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  Although  statement  of  claim  is  made  out 
under  Form  A,  the  facts  disclose  that  it  is  a  class  B  claim  and  it  will 
therefore  be  treated  as  such. 

2.  Procurement  Order  No.  EE^-803  was  issued  to  claimant  com- 
pany on  the  18th  day  of  January,  1918,  for  34,000  pairs  of  wooden 
stirrups  for  McClellan  saddles,  model  1904,  at  85  cents  per  pair. 
Delivery  of  the  finished  article  was  to  be  made  to  Wyeth  Hardware  & 
Manufacturing  Co.,  St.  Joseph,  Mo.,  which  latter  company  was  under 
contract  EE-126  to  furnish  the  saddles  to  the  Grovernment.  After 
the  stirrups  had  been  passed  at  claimant's  factory  by  the  Government 
inspector  and  had  been  shipped  to  the  Wyeth  Hardware  &  Manufac- 
turing Co.,  417  pairs  of  stirrups  were  so  damaged  by  the  employees 
of  the  latter  company,  when  they  attempted  to  punch  holes  in  the 
stirrups,  that  they  were  rejected  by  the  Oovemment  inspector  at  the  * 

4S6 


DBOISIONS  APPEAL  SBGTIOI?  WAR  D:BPAJITMENT  CLAIMS  BOARD.    437 

plant  of  the  Wyeth  Hardware  &  Manufacturing  Co.,  who  ordered 
them  returned  to  the  claimant  company.  The  417  pairs  of  rejected 
stirrape  were  accordingly  returned  to  claimant  company  with  the 
request  that  this  quantity  be  replaced.  Claimant  company  protested 
against  the  order  that  the  stirrups  be  replaced  on  the  ground  that 
they  had  once  been  accepted  by  the  Government  inspector  and  that 
the  injury  had  been  done  by  agents  of  another  contractor.  Finally, 
on  October  21,  1918,  H.  W.  Benke,  captain,  Quartermaster  Corps, 
entered  into  verbal  agreement  with  a  representative  of  claimant's 
company  to  the  effect  that  if  claimant  company  would  replace  the 
417  pairs  of  rejected  stirrups  and  bear  one-half  of  the  expense  thereof 
at  the  contract  price — ^viz,  85  cents  per  pair — ^the  other  half  would  be 
paid  direct  by  the  Wyeth  Hardware  &  Manufacturing  Co.,  or  that 
he  would  hold  out  of  the  amount  due  the  Wyeth  Hardware  &  Manu- 
facturing Co.  a  sum  sufficient  to  reimburse  claimant.  Claimant 
thereupon  made  the  replacement  and  on  October  25,  1918,  invoiced 
the  depot  quartermaster  at  Jeffersonville,  Ind.,  for  half  of  the  value 
of  the  417  pairs  of  stirrups,  $177.25,  and  also  for  freight  paid  on 
the  damaged  stirrups  returned,  $2.60,  total  $179.85.  Claimant  had 
never  received  payment  for  one-half  of  the  value  of  the  stirrups  re- 
placed, either  from  the  Wyeth  Hardware  &  Manufacturing  Co.  or 
from  the  Government. 

DECISION. 

1.  It  is  not  now  material  to  decide  whether  or  not  claimant  com- 
pany should  have  replaced  the  417  pairs  of  rejected  stirrups  without 
any  additional  charge  to  the  Government.  At  the  time  the  agree- 
ment on  which  this  claim  is  based  was  entered  into,  a  doubt  did  ex- 
ist as  to  whether  or  not  it  was  incumbent  upon  the  claimant  to  make 
the  replacement,  and  an  agreement  was  entered  into  by  the  terms  of 
which  claimant  was  to  make  the  replacement,  the  claimant  stand- 
ing one-half  of  the  cost  on  the  basis  of  85  cents  per  pair  and  Capt. 
Benke  assuming  the  responsibility  as  a  representative  of  the  Secre- 
tary of  War  to  see  that  claimant  was  reimbursed  for  the  other  half 
of  the  value  of  the  articles  replaced.  The  consideration  flowing  from 
each  party  was  sufficient  to  support  this  agreement.  Capt.  Benke 
having  been  unsuccessful  in  his  efforts  to  secure  payment  of  the 
amount  in  question  from  the  Wyeth  Hardware  &  Manufacturing  Co., 
there  arose  an  implied  obligation  on  the  part  of  the  United  States 
to  reimburse  claimant  in  an  equivalent  sum.  The  agreement  was  one 
which  the  Secretary  of  War  is  by  the  act  of  March  2,  1919,  author- 
ized to  adjust,  pay,  or  discharge. 
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DISPOSITION.   . 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Office  Director  of  Purchase^  for  action  in  the  manner  pro- 
vided in  subdivision  (£?),  section  5,  Supply  Circular  Xo.  17,  Pur- 
chase, Storage  and  Traffic  Division,  1919. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  25,  1920. 
Case  No.  2612. 

In  re  CLAIH  OF  BYKIHOTON  MACHINE  COKFOBATION. 

1.  XESOEB  OF  FBIOE  NEGOTIATIONS.— All  prior  negotiations  and  understand- 

ings are  merged  in  a  subsequent  formal  contract  dealing  with  the  same 
subject  matter. 

2.  JTJBISDICTION. — The  Secretary  of  War  has  no  Jurisdiction  or  authority  to 

settle  a  claim  under  a  validly  executed  contract  which  has  been  fully 
performed. 
-3.  CLAOK  AND  DECISION. — Appeal  from  decision  of  the  Ordnance  Claims  Board, 
disallowing  certain  items  of  a  claim  for  f869,0M.57  filed  under  the  act 
of  Karoh  9,  1919,  based  upon  an  alleged  informal  contract  for  shell. 
Held,  no  Jurisdiction  and  decision  of  Ordnance  Claims  Board  allowing  cer- 
tain items  reversed. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  the  decision  of  the  Ordnance  Claims  Board 
disallowing  certain  items  of  an  award  prepared  by  the  ordnance 
claims  board,  Rochester,  N.  Y.,  tinder  a  class  A  claim,  act  of  March 
2, 1919,  claiming  $269,094.57. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  In  August,  1918,  the  OflSce  of  the  Chief  of  Ordnance  desired  to 
place,  in  quantity  production,  a  new  tj'pe  of  75  mm.  shell,  known  as 
Mark  IV,  H.  E.  shells,  and  opened  negotiations  with  the  Symington 
Machine  Corporation,  the  claimant  herein,  then  operating  a  Govern- 
ment-owned plant  at  Rochester,  N.  Y.,  and  on  August  22  notified  the 
claimant  by  letter  that  the  department  was  prepared  to  negotiate  for 
the  manufacture  of  10,000,000  of  those  shells  at  a  unit  price  of  $1.50. 

2.  On  August  27, 1918,  the  claimant  responded  to  this  letter,  point- 
ing out  differences  between  the  Mark  IV  shell  and  Mark  I  shell  that 
they  had  previously  been  manufacturing,  that  would  increase  the 
cost  15  cents  per  shell,  and  indicating  that  they  would  welcome  a 
contract  at  this  advanced  price. 

3.  On  September  6  a  letter  was  addressed  to  the  claimant  reading 
in  part  as  follows: 

"  3.  The  department  also  has  accepted  your  proposition  for  manu- 
facturing 10,000,000  75  m/m  Mark  IV  H.  E.  shells,  at  $1.65,  and 
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10,000,000  75  m/m  Mark  IV  forgings,  at  55ff,  all  f .  o.  b.  your  plant, 
Rochester,  the  Government  to  furnish  you  steel  for  the  forgings, 
copper  bands  or  copper  tubing  for  the  H.  E.  shelL  and  base  covers, 
you  to  cover  the  shell  with  an  antirust  compound,  and  make  such 
shipping  arrangements  as  will  insure  the  shells  arriving  at  the  load- 
ing plant  in  as  good  condition  as  when  accepted  at  your  plant. 

'*4.  As  you  have  represented  that  the  changing  from  a  Mark  I, 
75  m/m  shell  to  a  Mark  IV  necessitates  additional  tooling  and  equip- 
ment, ^'ou  are  notified  that  this  item  is  to  be  taken  up  with  the  plant 
facilities  section  which  will  pass  upon  your  claim,  and  when  their 
recommendations  are  received  by  this  department  such  recommenda- 
tions, due  increased  facilities  will  be  incorporated  in  this  contract. 
"  Respectfully, 

"Projectile  Section. 
"  Merrill  G.  Bajsjib, 

'' Major,  Ord.,  U.  JS.  A., 
"  By  F.  C.  Cheston, 

''Major,Ord.,U.S.A:' 

4.  The  subject  evidently  was  not  considered  closed  and  only  await- 
ing the  execution  of  a  formal  contract,  as  an  October  15,  1918, 
claimant  addressed  a  letter  to  the  Procurement  Division,  projectile 
section,  reading  as  follows : 

October  15th,  1918. 
Procure3iext  Division,  Projectile  Section, 

Wa8hi7igtonj  D.  C, 

Gentlemen  :  1.  In  reply  to  your  inquiry  for  price  on  10,000,000  75 
m/m  H.  E.  shells,  Mark  IV,  we  quote  you  $1.65  each  for  labor,  f.  o.  b. 
our  works,  Rochester,  N.  Y. 

2.  The  Government  will  furnish,  free  of  charge  our  works, 
Rochester,  N.  Y.,  forgings,  copper  bands,  base  covers,  lead  discs,  and 
transit  plugs,  providing  the  paper  caps  we  are  now  using  are  not 
acceptable.  We  will  furnish  paper  caps  if  satisfactory  to  the  In- 
spection Division,  antirust  compound,  and  the  same  shipping  boxes 
as  we  are  now  using.  All  scrap  to  belong  to  the  contractor  as  on 
previous  contracts. 

3.  If  the  production  of  our  H.  E.  plant  "B"  is  curtailed,  due  to 
failure  of  the  Government  to  furnish  materials  in  sufficient  quantities 
for  us  to  operate  at  capacity,  the  following  schedule  of  prices,  based 
on  actual  production,  will  obtain : 

Dally  proilurtion :  •  ^*^!,n'* 

1  to  2.500 ?2. 3 

2,501  to  5,000 2. 1| 

5.001  to  10.000 7»M 

10.001  to  15,000 J-^ 

15,001  to  20,000 J-r: 

20,0(»1  to  25,000 ]'i'\ 

2ri,ooi  to  30,000 ]'ii: 

30,001  and  up ■^•**'^ 

4.  Our  quotation  of  $1.65  each  is  contingent  upon  the  Govern- 
ment furnishing  us  all  component  materials  free  of  charge  our  works, 
Rochester,  X.  Y.,  in  sufficient  quantities  to  enable  us  to  operate 
at  not  less  than  33.333  shells  per  day,  which  was  the  average  produc- 
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tion  at  which  the  order  for  10,000,000  shells  was  figured,  based  on 
3U0  working  days  for  1919.  If  the  Government  fails  to  furnish  us 
an  adequate  supply  of  forgings,  copper  bands,  base  covers  and  lead 
discs  during  any  month,  the  price  will  be  increased  in  accordance 
with  the  sliding  scale  noted  in  paragraph  No.  3  above,  and  we  will 
render  a  separate  invoice  covering  the  difference  between  $li65  and 
whatever  this  price  is,  based  on  the  productiwi  for  that  month.  This 
invoice  to  be  supported  with  proper  papers  attached,  showing  in 
detail  the  delay  on  the  part  of  the  Government  in  furnishing  these 
materials. 

Yours,  very  truly, 

C.  J.  Stmington,  PresidenL 
CJS/c. 

5.  On  October  24,  1918,  Maj.  F.  C.  Cheston,  of  the  projectile  sec- 
tion, submitted  to  the  contract  section  a  requisition  for  a  contract 
for  4,025,000  75  mm.  H.  E.  Mark  IV  shells,  machined  at  a  fixed 
price  of  $1.65,  which  embraced,  however,  the  sliding  schedule  of 
prices  based  on  daily  production  according  to  the  letter  above 
quoted. 

6.  It  does  not  appear  affirmatively  from  the  record  just  when 
this  requisition  was  brought  to  the  attention  of  the  claimant,  but  it 
knew  of  the  reduction  in  quantity  prior  to  November  21,  which  is 
apparent  from  the  letter  of  that  date  hereafter  quoted. 

7.  On  November  20,  1918,  Maj.  Cheston  wrote  Col.  R.  P.  Lamont, 
Chief  of  the  Procurement  Division  of  the  Ordnance  Department, 
as  follows : 

"1.  You  are  advised  that  the  Symington  Machine  Corporation 
has  already  spent  $45,000  in  tooling-up  for  (75  m/m  Mark  I V  shells) 
this  type  of  shell.  The  total  cost  of  tooling  will  be  $75,000,  and  they 
have  not  yet  been  notified  to  stop.  This  is  the  only  source  of  supply 
for  this  Mark  IV  stream-line  shell,  and  due  to  labor  situations,  as 
well  as  a  desire  for  getting  these  long-flight  shell,  Production  Divi- 
sion is  recommending  that  Symington  do  at  least  500,000  so  as  to 
use  up  their  forgings  that  the  Hydraulic  Pressed  Steel  Company 
had  or  are  now  making.  This  will  also  aid  the  labor  situation  at 
Kochester. 

''2.  It  is  suggested  that  in  order  that  the  Symington  people  may 
obtain  their  money  for  tooling,  and  in  order  to  carry  out  the  above 
suggestions,  you  authorize  the  signing  of  this  contract." 

8.  On  November  21,  1918,  Mr.  C.  J.  Symington,  president  of  the 
claimant  company,  wrote  Maj.  Cheston  as  follows: 

"In  order  that  this  company  may  be  reimbursed  by  the  Govern- 
ment for  $75,000,  covering  the  tooling  cost  of  changing  from  Mark 
I  to  Mark  IV-75  m/m  H.  E.  shells,  we  recommend  that  War  Ord. 
Contract  P-17269-4195A  for  4,025,000  75  m/m  Mark  IV  H.  E. 
shells  be  signed  after  first  having  it  amended  to  provide  an  allot- 
ment for  $75,000.  The  number  of  shells  to  be  manufactured  under 
this  contract  can  be  reduced  or  the  contract  canceled  entirely  as  you 
prefer,  but  in  our  opinion  this  is  the  simplest  way  of  reimbursing 


442     DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

US  for  the  money  we  have  actually  expended  on  the  change  over 
f ix>m  Mark  I  to  Mark  IV  type  in  our  snell  plant  at  Rochester. 

^^  The  plant  section  and  General  Jamieson  have  Teeerameiided  that 
we  be  reimbursed  for  this  $75,000  and  the  papers  have  been  approved 
by  the  board  of  review  so  that  in  due  course  you  should  receive  a 
procurement  request  from  Estimates  and  Requirements  to  cover." 

In  a  memorandum  from  Maj.  Cheston  to  CoL  Lamont,  dated 
November  26, 1918,  it  was  stated,  after  the  usual  headings: 

'*"  Contractor  is  in  position  to  submit  to  immediate  cancellation 
without  undue  injury  to  his  own  interests.  No  subcontractors  af- 
fected; would  be  undue  injury  to  employes.  Contractor  should 
be  allowed  to  furnish  sufficient  to  enable  him  to  dismiss  employes 
gradually." 

At  the  foot  of  this  memorandum  appears  the  following  in  pencil : 

"Major  Dat.  I  assume  this  will  have  to  be  modified  by  Supt 
Cont.  calling  for  500,000  shells. 

"  R.  P.  L." 

The  pencil  memorandum  above  quoted  was  by  Col.  Lamont,  and 
acknowledged  by  him  at  the  hearing  held  June  14, 1920. 

9.  Under  date  of  December  6,  1918,  Gen.  C.  C.  Williams,  Chief 
of  Ordnance,  wired  F.  H.  Noble,  Ordnance  district  chief,  Rochester, 
N.  Y.,  as  follows: 

"  Symington  to  be  allowed  to  make  five  hundred  thousand  Mark 
four  shells.  Reserve  decision  on  additional  five  hundred  thousand 
delivery  later.  Recommend  shutting  down  forging  plant  imme- 
diately.   Claims  Board  Desk  five." 

10.  By  memorandum  dated  December  6,  1918,  Maj.  Cheston  ad- 
vised Capt.  (E.  G.)  Smith  as  follows: 

"1.  Kindly  issue  an  amendment  to  Symington  Machine  Company 
Order  P17269-4195A  for  4,025,000  Mark  IV  H.  E.  shells  so  as  to 
provide  increased  facilities  amounting  to  $75,000  necessary  to  change 
over  gauges,  tooling,  and  machines,  etc.,  from  the  manufacture  of 
Mark  I  to  the  manufacture  of  Mark  IV  75  m/m  H.  E.  shells,  in  ac- 
cordance with  letter  from  this  office  to  Estimates  &  Requirements, 
dated  November  26th,  letter  from  Plant  Section  to  General  Jamieson 
and  approved  by  General  Jamieson  under  date  of  October  30th  and 
letter  of  Colonel  Stewart  to  Brig.  Gen.  Pearce,  dated  November  12th. 

"  2.  A  list  of  these  increased  facilities  will  not  be  attached,  as  they 
cover  all  sizes  and  kinds  of  tools,  gauges,  and  fixtures. 

"  3.  Procurement  Request  No.  14644." 

11.  By  memorandum  lated  December  7,  1918,  Maj.  Cheston  wrote 
Capt.  (E.  G.)  Smith,  as  follows: 

"  1.  Kindly  issue  an  amendment  to  Symington  Machine  Company 
Order  P17269-4195A  for  4,025,000  Mark  IV  H.  E.  shells  so  as  to  pro- 
vide increased  facilities  amounting  to  $75,000  necessary  to  change 
over  gauges,  tooling,  and  machines,  etc.,  from  the  manufacture  of 
Mark  I  to  the  manufacture  of  Mark  IV  75  m/m  shells,  in  accordance 
with  letter  from  this  office  to  Estimates  and  Requirements,  dated 
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XoTember  26th,  letter  from  Plant  Section  to  General  Jamieson.  and 
approved  by  General  Jamieson  under  date  of  October  30th  and  letter 
or  Colonel  Stewart  to  Brig.  Gen.  Pearce  dated  November  12th. 

•^2.  A  list  of  these  increased  facilities  will  not  be  attached,  as  they 
cover  all  sizes  and  kinds  of  tools,  gauges,  and  fixtures. 

*'3.  Procurement  Request  Number  is  14,644. 

"4.  Likewise  amend  the  order  for  l^P%5p00  to  dOOfiOO  as  per  tele- 
jjram  of  December  6th,  addressed  to  the  Rochester  district  office  and 
si^ed  by  General  Williams.  Change  the  price  from  $1.65  with 
fluctuating  schedule  according  to  monthly  production,  to  a  flat  price 
of  $2.05,  which  includes  the  steel  that  will  be  used  as  a  base-cover 
and  soldered  to  the  base.  This,  then,  will  do  away  entirely  with  the 
lead  discs  and  brass  base-cover  which  the  Government  was  to  furnish. 

"  5.  Not  to  appear  on  order. 

The  Symington  Machine  Company  have  a  quantity  of  shrapnel 
steel  that  can  be  used  for  these  steel  base-covers,  and  they  received 
permission  from  Major  McCormick,  in  the  writer's  presence,  to  use 
this  steel,  and  they  will  furnish  the  steel  and  attach  the  same  at  a 
unit  price  of  $2.05  due  to  the  fact  that  it  is  probable  that  they  will 
not  be  able  to  produce  much  over  5,000  shells  a  day,  which,  accord* 
inj;  to  the  schedule  in  the  present  contract,  would  run  over  $2.00." 

12.  On  December  7,  1918,  the  Procurement  Division  informed  the 
claimant  by  letter  that  an  amendment  was  being  prepared  ^'  to  your 
proposed  contract  for  4,025,000  shells."  The  letter  further  adds  that 
claimant  was  to  go  ahead  on  500,000  shells  contract  on  the  basis  of 
$205  per  shell.  The  paragraph  of  this  letter  referring  to  price  is  as 
follows : 

"This  price  of  $2.05  is  arrived  at  on  the  assumption  that  the 
Rochester  district  office  will  not  allow  you  to  work  more  than  one  or 
two  shifts  a  day;  consequently  your  daily  production  will  average 
5.000  to  10,000  a  day ;  the  extra  five  cents  is  for  steel  and  attaching 
the  base." 

13.  On  December  9,  1918,  a  requisition  for  a  first  amendment  to 
War  Ordnance  P17269-4195A  was  issued  and  was  signed  by  E.  G. 
Smith,  captain,  Ordnance  Department,  but  later  redrafted.  It  is 
noted,  however,  that  written  on  the  face  of  the  same,  in  pencil,  is  the 
following : 

"Quantity  reduced  from  4,025,000  to  500,000,  Original  price, 
$1.65;  amended  price,  $2.05." 

Just  below  that  price,  also  written  in  pencil,  is — 

"Allot  $75,000  increased  facilities." 

This  requisition  appears  to  have  been  redrafted,  containing  all 
the  pencil  memoranda  noted  above,  but  the  same  bears  the  date  of 
October  24,  1918.  In  this  connection  it  may  be  stated  that  this  requi- 
sition, as  well  as  the  contract  which  followed,  and  which  is  discussed 

in  the  following  paragraph,  were  not  drawn  until  after  December 
9, 1918. 
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14.  Contract  War  Ordnance  Pl7269-il95A  dated  October  ^,1D18, 
for  500,000  Mark  IV  75  mm.  H.  E.  shells  at  $2.05  each,  was  prepared 
and  forwarded  to  the  claimant  on  or  about  December  10, 1918.  This 
contract  provides  for  the  payment  of  $75,000  for  tooling  up. 

The  claimant  manufactured  the  500,000  shells  proyided  for  in 
this  contract,  together  with  2  per  cent  additional,  which  is  permitted 
by  the  contract,  and  the  same  have  been  inspected,  accepted,  and 
delivered  to  the  Government  and  payment  made  therefor. 

15.  It  is  a  fair  conclusion  from  the  record  that  the  claimant  was 
allowed  to  manufacture  500,000  of  these  shells,  not  to  meet  any 
specific  requirements  of  the  Government,  but  for  the  purpose  of 
relieving  the  labor  situation  at  Rochester.  The  following  excerpts 
from  the  record  support  this  conclusion : 

*'Maj.  O'Nbiijl.  Do  you  recall  any  specific  order  that  you  gave 
with  respect  to  these  shells? 

"  Gen.  Williams.  No ;  although  it  might  have  been  done.  I  do  not 
denv  that  it  was  done. 

"Maj.  O'Neill.  Would  a  matter  of  this  size  and  importancjB  be  a 
subject  of  any  official  records  or  might  it  be  done  merely  by  word 
of  mouth? 

*'Gen.  WiLLTAMR.  It  might  have  been  a  subject  of  official  com- 
munication. Ordinarily,  questions  like  that  do  not  come  to  me  at 
all.  That  would  b^  determined  in  the  sections  that  have  to  do  with 
the  supply  of  those  materials  in  these  various  branches  of  the  Army. 

"  Mr.  C  J.  Symington.  I  think  I  can  give  you  some  light  on  that, 
if  you  wish  it,  Mr.  Chairman. 
,  "  Maj.  O'Neili..  All  right.         ... 

Mr,  C.  J.  Symington.  Gen.  Williams  did  not  make  those  negotia- 
tions, except  very  indirectly.  As  I  handled  the  negotiations,^.!  am 
familiar  in  a  general  way  with  what  transpired.  The  matter  was 
submitted  to  the  board  which  Gen.  Williams  created,  of  which  Gen. 
Pierce  was  the  head,  and  the  quantity  of  the  material  and  the  type 
was  largely  left  to  the  contractor,  to  be  decided  after  conference 
with  the  chamber  of  commerce  in  Bochester,  the  question  being 
entirely  one  of  how  many  shells  it  would  have  to  take  in  order  to 
enable  the  Symington  Company  to  make  a  change  over  from  one  type 
to  the  other  and  enable  them  to  manufacture  at  a  reasonable  price 
and  at  the  same  time  take  care  of  the  labor  which  was  being  handled 
by  a  committee  of  the  Rochester  Chamber  of  Commerce. 

"  Gen.  Williams.  Then,  as  I  understand  you,  this  number  was 
arrived  at  from  a  consideration  of  the  labor  conditions  rather  than 
from  the  requirements  of  the  Government? 

"Mr.  C.  J.  Symington.  That  was  the  recommendation-  of  the 
Kochester  Chamber  of  Commerce  to  the  board. 

"Gen.  Williams.  I  would  like  to  say  that  that  is  probably  so, 
and  there  were  a  great  many  other  cases  of  the  same  kind,  where  the 
determining  factor  was  not  the  Government  needs  but  what  was 
required  to  get  the  industry  back  to  its  normal  course.  At  that 
period  we  had  four  very  ticklish  points,  so  far  as  the  labor  was  con- 
cerned.   At  Rochester  it  was  bad,  at  New  Haven  it  was  bad,  and  in 
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all  places  determination  of  contracts  'was  a  matter  of  very  great 
concern^  and  I  should  say  practically  every  contract  terminal^  in 
those  districts  was  with  direct  reference  to  the  labor  situation.  I 
think  Mr.  Lamont  will  bear  me  out  in  that. 

"Mr.  Lamont.  I  was  on  that  board,  and  thAt  was  true  in  every 
case."    (See  Steno.  Eecord,  pp.  208-210.) 

The  testimony  of  Mr.  Lamont  in  this  regard  is  in  part  as  follows : 

'*  Mr.  Eason.  To  the  extent  that  you  participated  in  the  making  of 
the  contract  for  500,000  shells,  will  you  now  state  in  your  own  way 
all  the  facts  you  recall  bearing  upon  the  matter? 

"  Mr.  Lamont.  I  had  nothing  whatever  to  do  with  negotiating  the 
contract.  I  did  not  negotiate  any  contract  at  any  time,  but  1  did 
si^  a  good  many  contracts  as  contracting  officer.  I  think  this  par- 
ticular contract,  or  the  modification  of  it  that  was  made  nfter  the 
signing  of  the  armistice,  was  handled  by  the  claims  board  which  was 
referred  to  in  Gen.  Williams'  testimony,  with  Gen.  Pearce  at  the 
head,  and  the  purpose  of  that  board  was  to  dispose  of  all  the  exist- 
inor  contracts  outstanding  on  the  Ordnance  Department  for  ordnance 
materials.  In  a  general  way  it  was  the  purpose  of  the  board  to 
stop  production  and  stop  expense  in  the  shortest  possible-  time.  We 
canceled  a  great  many  orders,  or  we  suspended  a  great  many  orders, 
by  telegram.  That  caused  a  good  deal  of  an  outcry,  and  the  labor 
people  and  the  officials  of  the  towns  in  which  these  large  manufac- 
turing plants  were  located  were  fearful,'  apparently,  that  we  were 
^oin^  to  cause  an  industrial  upheaval  and  a  great  disturbance  of 
labor  conditions  if  we  canceled  all  orders  forthwith,  or  suspended 
them:  so  it  was  decided  by  the  department,  and  fini^lly  by  the  Sec- 
retary of  War,  I  suppose,  that  we  should  taper  off  the  contracts, 
^vith  the  idea  of  raakmg  as  little  disturbance  as  possible  in  the  cen- 
ters where  these  great  munitions  plants  had  been  biiilt  up ;  and  I 
think  in  practically  every  case  the  only  consideration  and  the  only 
reason  for  continuing  the  contracts  at  all  was  the  industrial  situa* 
tion  in  the  locality.  There  were  probably  a  few  exceptions  in  the 
case  of  some  particular  guns  and  siiells  which  were  just  coming  into 
production  and  of  which  the  department  had  nq  supply,  and  the 
idea  at  that  time  was  to  provide  a  reasonable  amount  of  material, 
puns,  and  ammunition,  for  an  army  of,  I  think,  approximately 
oOO.OOOmen.  At  that  time  it  had  .not  been  decided  by  Congress  what 
t|ie  size  of  the  Army  would  be,  but  we  were  estimating  on  that  basis 
in  arriving  at  the  figures,  the  nymbers  of  the  different  items  we 
^oiikl  allow  to  be  completed — we  figured  for  approximately  an  army 
of  about  that  size. 

"  Ma j .  OTSTeill.  For  how  long  ? 

"Mr.  Lamokt.  For,  I  think,  one  year;  one  or  two  years;  I  have 
forgotten  just  what  it  was. 

"Maj.  (TNetu..  Not  to  exceed  two  years? 

"Mr.  Lamont.  Just  about  that.  In  a  good  many  cases  we  found 
that  we  already  had  more  material  than  was  necessary  for  that  re- 
qnirement;  and  my  recollection  about  this  particular  contract  is  that 
^ehad  none  of  the  shells  of  that  late  design  completed,  and  that  we 
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decided  to  allow  the  Symington  Machine  Corporation  to  provide  a 
certain  number  because  it  was  desirable  to  have  that  number  made 
up  of  this  new  type  of  shell,  so  that  we  would  have  some  on  hand.. 
But  I  think  the  controlling  consideration  was  simply  the  number  that 
would  be  required  to  taper  off  the  contract  with  the  least  disturbance 
to  the  local  industrial  situation."    (See  Steno.^ Record,  pp.  223-224.) 

DECISION. 

1.  It  is  an  elementary  principle  of  the  law  of  contracts  that  where 
there  are  two  or  more  contracts  relating  to  the  same  subject  matter 
of  progressing  degrees  of  formality  that  all  of  the  provisions  of  the 
less  formal  contract  are  merged  in  the  subsequent  and  more  formal. 
As  for  instance:  The  provisions  of  a  contract  not  under  seal  are 
merged  in  the  subsequent  contract,  with  respect  to  the  same  subject 
matter,  but  under  seal.  (Elliott  on  Contracts,  Vol.  Ill,  p.  141 ;  also 
p.  142.) 

2.  In  reaching  the  conclusion  hereafter  expressed,  it  is  not  neces- 
sary to  rely  on  the  legal  effect  of  the  acts  of  the  parties,  as  the> 
record  is  convincing  that  there  was  a  meeting  of  the  minds  to  the- 
effect  that  the  formal  contract  was  an  all-embracing  conclusion  of  all 
previous  negotiations  and  a  final  settlement  of  all  acts  done  there- 
under. 

3.  The  original  agreement  as  witnessed  by  the  letter  of  September 
6,  1918,  and  by  the  requisition  for  a  contract  under  date  of  October- 
24,  1918,  is  dead.  They  are  interred  in  formal  contract  bearing- 
P17269-4195A,  dated  October  29,  1918,  and  they  can  not  now  be 
resurrected  and  used  as  a  convenient  means  of  effecting  a  settlement: 
with  the  contractor,  even  though  the  proposed  settlement  nmy  well  be 
considered  as  effecting  substantial  justice. 

4.  The  act  of  March  2,  1919,  authorizes  the  Secretary  of  War  to. 
^'  adjust,  pay,  or  discharge  any  agreement^  express  or  implied,  upon 
a  fair  and  equitable  basis,  that  has  been  entered  into  in  good  faith 
during  the  present  emergency  and  prior  to  November  12,  1918,"  bit 
the  powers  of  the  Secretary  of  War  under  this  act  are  limited  to> 
existing  agreements  and  can  not  be  extended  to  apply  to  an  agree- 
ment that  no  longer  exists  by  reason  of  its  having  been  merged  into* 
an  agreement  of  a  subsequent  date  of  greater  formality  and  with 
respeot  to  the  same  subject  matter. 

5.  The  contract  of  October  29,  1918,  which  we  now  hold  to  have 
embraced  within  its  provisions  all  previous  negotiations,  agreements,, 
or  performances,  with  respect  to  the  manufacture  of  79  mm.  Mark 
IV,  H.  E.  shells,  has  been  completed  by  performance  and  full  pay- 
ment having  been  made  thereunder,  the  Secretary- of  War  is  with.- 
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out  power,  jurisdiction,  or  authority  to  make  settlement  or  payment 
of  any  claim  growing  out  of  this  contract  or  of  the  previous  agree- 
ments merged  therein. 

DISPOSITION. 

A  copy  of  this  opinion  will  be  transmitted  to  the  Ordnance  Claims 
Board  for  appropriate  action  thereunder. 

Mr.  McCandless,  Maj.  Miller,  and  Mr.  Low  concurring  for  the 
Appeal  Section;  Mr.  Steever  concurring  for  the  War  Department 
Claims  Board. 


August  25, 1920. 
Cases  Nos.  2696^  2696^  and  2697. 

In  re  CLAIVS  OF  AKERICAN  EABIO  &  KESEARCH  GOBFOBATIOH. 

1.  FACILITIES  ACaXTIItEI)  FRIOR  TO  CONTRACT.— Where  faciUties  are  ac- 
quired prior  to  the  inception  of  a  Government  contract  as  part  of  general 
preparations  to  seek  Government  orders,  which  are  later  awarded,  no  re- 
imbursement of  unabsorbed  amortization  on  such  facilities  will  be  allowed. 

St.  OVERHEAD  INCTTRRED  FRIOR  TO  CONTRACT.— Where  organization  and 
administration  expenses  are  incurred  before  a  contract  is  in  negotiation, 
and  are  merely  part  of  general  expenses  attendant  upon  preparations  for 
undertaking  Government  work,  no  compensation  for  such  overhead  will 
be  made  in  the  settlement  of  a  suspended  contract. 

3.  FACILITIES  INSTALLED  AFTER  RECEIVING  CONTRACT.— Where  facilities 

used  in  the  performance  of  a  Government  contract  are  acquired  subsequent 
to  the  date  of  a  contract  but  in  pursuance  of  a  previously  adopted  plan 
of  extension  of  claimant's  plant,  not  made  in  contemplation  of  any  sub- 
sequent Government  contract  and  not  taken  into  account  in  the  bid  there- 
for, no  amortization  of  the  cost  of  such  facilities  through  Government 
contracts  subsequently  awarded  can  be  allowed. 

4.  NOTICE  OF  STTSFENSION,  EFFECT  OF.— Where  claimant  has  Just  begun  work 

on  a  Government  purchase  order  which,  in  process  of  manufacture,  was 
to  precede  a  subsequent  oral  order  duplicating  the  first,  and  after  the 
armistice  received  Government  teleg^rams  and  letters  requesting  suspen- 
sion of  overtime,  Sunday  and  holiday  work  upon  the  prior  order  and  in- 
quiring as  to  status  of  manufacture  of  the  prior  order,  all  indicating  a 
lack  of  need  for  more  of  the  material  and  a  desire  on  the  part  of  the 
Government  to  curtail  production  of  it  due  to  the  cessation  of  hostilities, 
the  claimant  will  be  presumed  to  have  been  put  fairly  upon  notice  of  such 
lack  of  need  for  the  fulfillment  of  the  second  order,  and  should  not  be 
reimbursed  for  commitments  deliberately  made  thereafter  solely  for  the 
purpose  of  keeping  its  plant  in  operation  regardless  of  the  Interests  of  the 
TTnited  States. 

5.  CLAIM  AND  DECISION.— Claim  for  $11,914.47  on  a  formal  contract;  and  for 

$108,092.03,  and  $24,293.61  on  two  informal  agreements  under  the  act  of 
March  2,  1919.  All  three  claims  include  items  for  facilities,  for  previous 
organization  and  administrative  expenses,  and  for  commitments  for  ma- 
terials. Held,  claims  for  facilities  denied,  except  for  certain  tools  and 
appliances  specially  provided  for  the  performance  of  the  contract.  Claimr 
for  organization  and  administrative  expenses  denied.  Certificates  C  and 
documents  issued  for  two  agreements  under  the  act  of  March  2,  1919. 
All  three  cases  remanded  to  the  Signal  Corps  section  for  the  taking  of 
further  testimony  as  to  acquisition  of  materials  and  commitments, 
claims  for  which  are  to  be  allowed  when  proved. 

Mr.  Henry  writing  the  opinion  of  the  Board. 
448 
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FINDINGS  OF  FACT. 

The  tlnree  cases  of  the  American  Radio  &  Kesearch  Corporation, 
Xos.  2595,  2596,  and  2597,  were  heard  together.  A  certain  part  of 
the  evidence  was  applicable  to  all  three  claims.  The  facts  in  which 
the  three  cases  differ  will  first  be  stated,  and  then  those  which  they 
have  in  common. 

I.  Case  No.  2595. 

1.  This  is  a  claim  for  $11,914.47  on  a  formally  executed  contract. 
It  includes  a  claim  for  raw  materials,  one  for  facilities,  one  for 
organization  and  administrative  expenses,  and  one  for  interest 

2.  On  the  16th  day  of  September,  1918,  the  Government  entered 
into  a  formally  executed  contract  No.  300.  This  contract  covered 
purchase  order  130344,  dated  September  12,  1918,  for  8,500  airplane 
antennae  systems,  type  A-23. 

3.  On  November  29, 1918,  said  contract  was  suspended  in  the  usual 
and  customary  manner. 

4.  The  case  came  on  to  be  heard  on  June  26,  1920.  It  developed 
at  the  hearing  that  the  Signal  Corps  Section  disallowed  certain  items 
of  the  claim,  and  allowed  others,  in  the  total  sum  of  $5,676.36.  At 
the  hearing  the  claimant  contended  that  it  was  not  given  the  oppor- 
tunity to  present  evidence  on  a  part  of  the  items  which  were  disal- 
lowed by  the  Signal  Corps  Section. 

5.  Interest  is  claimed  on  $6,768.37  at  6  per  cent  for  raw  materials 
from  November  15, 1918,  to  June  1, 1919.  The  Signal  Corps  Section 
disallowed  the  entire  item  for  raw  materials,  and  with  it  the  claim 
for  interest. 

II.  Case  No.  2596. 

1.  This  is  a  claim  under  the  act  of  March  2,  1919,  for  $108,092.03 
based  on  an  oral  agreement  for  the  manufacture  of  2,000  radio  trans- 
niitting  sets  and  antennae  for  airplanes.  The  contract  price  was 
?2u9,200.  The  claim  is  for  materials  ordered  for  the  performance  of 
the  contract,  for  facilities,  and  for  organization  and  administrative 
expenses. 

2.  On  the  31st  day  of  October,  1918,  the  claimant  was  given  a  pur- 
chase order.  No.  130366,  for  2,000  radio  transmitting  sets  and  an- 
tennae for  airplanes.  On  November  6,  1918,  a  contract.  No.  529, 
covering  order  No.  130366  was  drawn  and  signed  on  behalf  of  the 
claimant  by  Harold  J,  Powers,  treasurer,  and  on  behalf  of  the  United 
States  Government  by  L.  J.  DeMilheau,  captain,  Signal  Corps,  United 
States  Army.  The  agreement  as  drawn  provided,  however,  that  it 
^as  not  to  become  operative  until  approved  by  the  chief  of  bureau. 


J 
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The  agreement  was  accordingly  forwarded  for  approval,  but  the 
armistice  intervened  and  the  agreement  did  not  receive  the  final  ap- 
proval of  the  chief  of  bureau.  ^ 

3.  On  November  5,  1918,  the  claimant  was  given  a  verbal  order 
by  Lieut.  Ellsworth  of  the  Signal  Corps  for  2,000  additional  sets  of 
airplane  radio  equipment.  This  order  for  the  additional  2,000  sets 
was  never  covered  by  a  purchase  order  or  a  contract. 

4.  Claimant  alleges  that  shortly  after  the  receipt  of  the  verbal 
order  for  the  2,000  additional  sets  it  ordered  certain  materials  for 
them.  Several  of  the  copies  of  orders  offered  by  claimant  are  dated 
prior  to  November  12, 1918.  The  majority  of  the  orders  were  dated 
November  13, 1918,  and  other  orders  were  dated  between  November  13 
and  December  2, 1918. 

6.  The  following  telegram  was  sent  by  the  Government  and  re- 
ceived by  claimant  on  November  13,  1918 : 

"American  Sadio  and  Research  Corporation,  attention  Stevens, 
Medford  Hillside,  Massachusetts :  To  what  extent  have  you  nroceeded 
manufacturing  set  boxes  S.  C.  E.  74r-A  and  Antennae  Order  No. 
130366?    Wire  immediately. 

"(Signed)  Lieutenant  Ellsworth  Squier.'* 

In  reply  claimant  sent  the  following  telegram : 

"Your  wire  thirteenth,  Signal  Corps  order  130366;  all  orders 
placed.  Part  of  material  in  transit;  part  already  here;  and  part 
now  being  fabricated." 

And  on  the  same  date  claimant  wrote  a  letter  of  confirmation : 

"We  have  placed  all  our  orders  for  the  material,  raw  and  fabri- 
cated, which  we  need  to  procure  from  outside  sources  for  the  last 
2,000  sets  ordered." 

6.  On  the  15th  day  of  November,  1918,  the  claimant  received  a 
telegram,  and  later  a  letter  of  the  same  date,  quoting  it.  The  letter 
reads  as  follows : 

"Request  that  overtime,  Sunday,  and  holiday  work  on  Signal 
Corps  production  cease  and  that  operations  under  contracts  or 
orders  not  actually^  in  production  be  suspended  until  further  instruc- 
tions. 

"  The  above  telegram  does  not  constitute  a  cancellation  of  your 
order  or  contract.  It  is  merely  a  request  and  not  a  direction,  and 
is  sent  you  in  view  of  the  changed  war  conditions  and  without  preju- 
dice to  any  of  jrour  rights  or  the  rights  of  the  Government. 

"  It  is  the  desire  of  the  Government  to  avoid  so  far  as  possible  any 
undue  disturbance  of  labor  conditions  and  the  creation  of  any  situa- 
tion as  the  result  of  which  laborers  engaged  on  war  orders  will  be 

affected. 

"  The  attitude  of  the  Signal  Corps  toward  you  and  other  manu- 
facturers to  whom  it  has  issued  orders  will  continue  to  be  one  of 
cooperation  as  heretofore,  and  it  is  confidently  expected  that  the 


DECISIONS  APPEAL  SECTION  WAE  DEPABTMENT  CLAIMS  BOARD.    451 

Signal  Corps  can  in  turn  rely  upon  your  cooperation  in  adjusting  any 
problems  created  by  changed  conditions  in  such  a  manner  as  to  con- 
serve the  interests  both  of  the  Government  and  of  the  contractor." 

Pursuant  to  the  letter  of  November  15,  1918,  the  claimant  discon- 
tinued overtime,  Sunday,  and  holiday  work,  but  in  all  other  respects 
continued  production  on  purchase  order  130366. 

7.  On  the  16th  day  of  November,  1918,  the  claimant  received  the 
following  wire: 

"  Retel  November  fourteenth  order  one  thirty  three  six  six.  Have 
you  placed  orders  for  material  required  additional  two  thousand  sets 
authorized  by  Lieutenant  Ellsworth  ?    If  not,  withhold  action."  ' 

In  reply  claimant  sent  a  telegram  as  follows : 

"November  16,  1918. 
**  Office  op  the  Chief  Signal  Officer, 

"  Procurement  Division,  Production  Section,  Radio  Branch, 

'^Arcade  Building,  Washington,  D.  O. 

"Attention  Major  General  Sauier. 

"  Answering  your  wire  fif teentn,  regarding  order  one  three  naught 
three  six  six,  all  orders  for  material  placed  as  advised  our  wire  four- 
teenth, attention  Lieutenant  Ellsworth. 

American  Radio  and  Besearcii  Corp'n." 

8.  The  following  letter  was  received  by  claimant  shortly  after  the 
date  it  bears : 

**  Procurement  Purchase  Section.  S.  C.  Order  No.  130366. 

"War  Department, 
"  Office  of  the  Chief  Signal  Officer, 

"  Washington,  December  3, 1918. 
^  From :  OflSce,  Chief  Signal  Officer. 
"To:  American  Sadio  &  Research  Corp.,  21  Park  Row,  New  York 

City. 
"  Subject :  Termination  of  contract. 

"  1.  You  are  hereby  notified  that  the  Government  elects  to  termi- 
nate Signal  Corps  (Contract  No.  529  forthwith,  in  accordance  with 
the  provisions  of  section  2,  of  Article  X,  of  said  contract. 

"2.  Your  attention  is  especially  directed  to  the  provisions  of  the 
above  section  and  article,  to  the  effect  that  after  the  receipt  of  this 
notice  you  shall  not  order  any  further  materials  or  facilities,  or  enter 
into  any  further  subcontracts  or  make  any  further  purchase  in  con- 
nection with  the  performance  of  this  contract  without  the  consent  of 
the  Contracting  Officer. 

"3.  The  Finance  Department  has  been  instructed  to  make  no 
further  payments  under  the  above  contract  imtil  further  notice  from 
this  office. 

"4.  It  is  requested  that  an  immediate  acknowledgment  of  the  re- 
ceipt of  this  notice  be  made. 

"  By  direction  of  the  Chief  Signal  Officer  of  the  Army. 

"(Sicrned)  L.  J.  de  Milhau, 

'^Captain,  Signal  Corps,  Contracting  Officer?'^ 
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9.  On  December  26,  1918,  claimant  received  a  suspension  notice 
regarding  Order  130366,  as  follows: 

"  1.  In  view  of  the  change  in  conditions  incident  to  the  cessation 
of  hostilities,  you  are  hereby  instructed  to  suspend  all  further  action 
upon  Signal  Corps  Order  No.  130366  and  to  report  immediately  to 
this  office  the  status  of  the  same. 

"  2.  The  finance  department  has  been  instructed  to  make  no  fur- 
ther payments  under  the  above  order  until  further  notice  from  this 
office.^' 

10.  On  January  14,  1918,  Order  No.  130366  was  reinstated  and  the 
claimant  completed,  delivered  and  received  payment  for  the  orijrinal 
2,000  sets  covered  by  Order  130366. 

III.  Case  No.  2597. 

1.  This  is  a  claim  under  the  act  of  March  2,  1919,  for  $24,293.61 
on  an  oral  agreement  for  the  manufacture  of  airplane  antennae. 
Claim  is  made  for  materials  ordered  for  the  performance  of  the  con- 
tract, for  facilities,  and  for  organization  and  administrative  ex- 
penses. 

2.  On  the  5th  day  of  November,  1918,  a  verbal  order  was  given 
claimant  for  10,000  airplane  antennae  by  Lieut.  Smith  of  the  Signal 
Corps.  This  order  was  covered  by  Purchase  Order  No.  130604  which, 
however,  was  never  received  by  the  claimant.  Verbal  order  given 
by  Lieut.  Smith  was  confirmed  by  letter  dated  November  9,  1918, 
as  follows : 

"  1.  Confirming  telephone  conversation  and  also  the  understand- 
ing expressed  in  your  letter  of  November  7,  you  are  hereby  authorized 
to  proceed  with  the  production  of  10,000  airplane  antennae  systems, 
type  A~23,  all  spools,  insulators,  wire,  etc.,  to  be  furnished  by  you. 

"  2.  Deliveries  of  the  10,(K)0  complete  sets  to  be  completed  by  De- 
cember 15,  1918. 

"  3.  As  soon  as  prices  are  received  from  you  the  formal  order  will 
be  prepared  and  mailed  in  the  usual  manner. 

(Signed)  E.  B.  Potts, 

Captain^  Signal  Corps.-'' 

8.  On  the  15th  day  of  November  the  claimant  received  the  follow- 
ing telegram: 

"Kequest  that  overtime,  Sunday,  and  holiday  work  on  Signal 
Corps  production  cease  and  that  operations  under  contracts  or  orders 
not  actually  in  production  be  suspended  until  further  instruction's.'' 

Lntor  it  received  a  letter  of  the  same  date  (given  in  full  in  para- 
graph 6  of  the  findings  of  fact  in  Case  No.  2596  supra),  which  con- 
firmed the  telegram. 

4.  On  November  26,  1918,  the  claimant  received  the  followin<:  sus- 
pension notice : 
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■ 

^*1.  In  view  of  the  change  in  conditions  incident  to  the  cessation 
of  hostilities,  vou  are  hereby  instructed  to  suspend  all  further  action 
upon  Signal  Corps  Order  lio,  130604  and  to  report  immediately  ta 
this  office  the  status  of  the  same. 

**2.  The  Finance  Department  has  been  instructed  to  make  no 
further  payments  under  the  above  order  until  further  notice  from 
this  office. 

'*By  direction  of  the  Chief  Signal  Officer  of  the  Army. 

"'( Signed)  L.  J.  De  Milhau, 

"  Captain,  Signal  Corps j  Contracthbg  Offi^erJ*^ 

( 

IV.  Facilities. 

1.  All  three  cases  involve  claims  for  facilities.  In  each  the  claim. 
for  facilities  is  divided  into  two  parts : 

(a)  Special  appliances  required  for  executing  the  order. 

(b)  Expenses  incident  to  providing  factory  space  and  equipment. . 

2.  Under  (a)  in  Case  2595  claim  is  made  for — 

6  pike  grinders,  (ft  $3.50 _' $21.00 

6arl)oi-s  for  wire  spools,  (ct  $2.25 13.50- 

6  wire  imasuring  machines,  (a  $15.00 90.00 

124.  50 

Alluwunce  for  gi'inders 16.50 

Balance 108.  00 

Exactly  the  same  claim  is  made  in  Case  No.  2597  under  {a). 
In  both  cases  before  making  its  bid  claimant  made  an  estimate  of 
its  costs  for  its  own  purposes  which  included  an  allowance  for  special 
t(K)Is  and  equipment.  In  Case  No.  2595,  Order  No.  130344,  the  allow- 
ance was  $400.  In  Case  No.  2597,  Order  No.  130604,  the  allowance 
was  $700.  ^ 

3.  In  Case  No.  2596  the  claim  under  (a)  for  special  appliances 
is  as  follows: 

A  second  set  of  molds  for  rubbed  box  paskets $275.00 

A  second  set  of  TiTiiiil)ers  for  Bfikellte  biisliinKS  for  antennjB  bases 678. 30 

A  second   set   of   molds   for   Bakelite   parts   for   counterpoise   con- 
necting block 609.  90 

Xn.  3  consolidated  punch  press ' 485,  00 

Xo.  140  V/ells  screw  machine 330.00 

$2,378.  20 

Allowances : 

Xo.  3  consolidated  punch  press 242.  50 

Screw  machine 165. 00 

407.  50 

■  II  p.  ■      ■■..-■ 

Balance  chargeable 1,970.  70 

The  estimate  for  special  tools  under  Order  Xo.  130366  made  by 
claimant  is  $460. 


454    DECISIONS  APPEAL  SECTION  WAR  DEPARTICBNT  CLAIMS  BOABD. 

4,  Under  (6)  in  all  three  claims  there  is  a  charge  for  the  erection 
of  additions  to  claimant's  factory  building  and  for  its  equipment. 
Prior  to  the  entrance  of  the  United  States  into  the  war,  claimant  had 
established  at  Medford  Hillside,  Mass.,  a  ^^Badio  Besearch  Bureau.** 
It  consisted  of  a  small  factory  for  the  assembling  of  radio  apparatus. 
Although  it  was  called  a  research  bureau,  there  appears  to  have 
been  little  research  work  done.  The  purpose  of  claimant  in  acquir- 
ing and  organizing  the  plant  was  to  put  itself  in  a  position  to  get 
Government  orders. 

6.  After  the  United  States  entered  into  the  war  it  received  a  num- 
ber of  Government  contracts  of  large  amount.  Claimant  lists  10  such 
-contracts  aggregating  the  total,  in  contract  prices,  of  $780,297.85. 
In  order  to  perform  its  contemplated  Government  orders  claimant 
•erected  an  addition  to  the  main  factory,  known  as  factory  Jfo.  1, 
and  installed  necessary  equipment.  It  also  leased  another  building 
for  the  duration  of  the  war,  known  as  building  No.  2,  and  adapted 
it  for  its  work.  In  the  erection  of  the  addition  to  building  No.  I, 
the  adaption  of  building  No.  2,  and  the  equipment  of  both  build- 
ings, claimant  alleges  that  it  expended  a  total  of  $18,719.69.  Ap- 
parently that  figure  represents  the  total  of  claimant's  expenditures 
for  plant  and  equipment,  except  the  cost  of  the  original  factory. 

6.  Claimant  alleges  that  it  expended  the  $18,719.69  in  contempla- 
tion of  Government  orders,  and  contends  that  the  expense  should 
he  apportioned  to  the  different  orders.  In  its  claim  it  has  made  such 
apportionment  to  the  10  above-mentioned  contracts  in  proportion 
to  the  contract  price  of  each.  In  claim  No.  2595,  order  No.  lrS0444, 
the  contract  price  is  $19,125;  the  percentage  which  it  bears  to  the 
total  contract  price  of  the  10  contracts  is  2.^;  and  the  amount  charged 
«s  cost  of  facilities  is  $449.27.  In  claim  No.  2696,  order  No.  130366, 
the  contract  price  is  $209,200;  the  percentage  which  it  bears  to  the 
total  of  the  contracts  is  27;  and  the  amount  charged  as  cost  of 
facilities  is  $5,054.31.  In  case  No.  2597,  order  No.  130604,  the  con- 
tract price  is  $34,000;  the  percentage  which  it  bears  to  the  total  of 
the  10  contracts  is  4.3 ;  and  the  amount  charged  as  cost  of  facilities 
is  $804.95. 

In  each  case  there  is  a  deduction  estimated  on  the  basis  of  the  fair 
market  value;  in  case  No.  2595  it  is  $171.11;  in  case  No.  2596  it  is 
$1,925.01 ;  and  in  case  No.  2597  it  is  $306.58. 

7.  The  expenses  of  acquiring  factory  space  and  equipment  for 
which  claim  is  made  under  (6)  in  all  three  cases  was  for  the  most 
part  incurred  long  prior  to  the  making  of  the  three  contracts  in 
question.  The  evidence  showed  that  during  the  performance  of 
order  No.  130344  certain  fixtures  were  installed.  It  appears,  how- 
ever, that  these  fixtures  had  long  before  been  planned  as  a  necessary 
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part  of  the  equipment  of  the  addition  to  claimant's  plant,  which 
was  in  process  of  construction  long  prior  to  the  inception  of  the 

•contract. 

V.   ObOANIZATION    and   ADMINIBTRATn'B    EXPENSC 

1.  In  all  three  cases  there  is  a  claim  for  organization  and  adminis- 
trative expenses.  The  following  is  offered  by  claimant  as  the  explana- 
tion of  these  charges : 

"This  amount  includes  the  expenditures  necessary  to  prepare  to 
efficiently  undertake  and  fulfil  contracts  for  radio  eauipment.  Tliis 
account  totaled  about  $90,000,  and  we  are  asking  lor  payment  of 
only  that  portion  of  which  we  anticipated  charging  off  as  part  of 
the  cost  of  this  contract.  As  evidence  showing  our  anticipation,  we 
attach  copy  of  our  original  estimate  prepared  prior  to  submitting 
our  bids  and  upon  the  basis  of  which  estimate  we  secured  the  business 
in  competition  with  other  bidders.  This  estimate  shows  the  amount 
we  allowed  for  charging  off  for  *  Previous  Administrative  and 
Organizing  Expenses.'^  in  other  words,  this  is  an  account  similar 
to  a  charge  for  tools  or  development  work  which  must  be  charged 
off  as  part  of  the  costs  of  manufacturing.  It  does  not,  however, 
include  any  expenditure  for  real  estate,  equipment,  patent  rights, 
or  similar  items. 

"  In  the  spring  of  1918  we  carried  out  a  cost-plus  contract  for  the 
Sii^nal  Corps  and  at  that  time  the  precedent  was  established  that  a 
portion  of  this  account  should  be  charged  in  as  part  of  the  cost  of 
the  ^'oods.  We  wish,  also,  to  add  thit  this  money  was  expended  to 
prepare  for  or  to  specifically  conduct  Signal  Corps  contracts  and  that 
each  and  every  contract  we  have  had,  whether  terminated  or  not, 
lias  borne  its  proportionate  share  of  this  account-  In  order  to  de- 
termine the  exact  amount  to  be  charged  against  this  terminated  con- 
tract, we  deducted  from  the  allowance  made  in  our  estimate  a  cor- 
rection corresponding  to  the  difference  between  estimated  overhead 
of  125%  and  actual  overhead  at  150%.  We  next  determined  the 
per  cent,  complete,  of  each  contract,  at  the  time  of  suspension  of 
work;  this  determination  being  based  upon  the  actual  labor  per- 
formed in  comparison  to  that  m  the  original  estimate.  This  per- 
centage multiplied  by  the  total  anticipated  charging  off  as  shown  in 
our  original  estimate,  gives  the  exact  amount  included  as  a  charge 
vs.  this  terminated  contract. 

'•  We  wish  particularly  to  invite  your  attention  to  the  fact  that  the 
amounts  which  we  are  asking  for  in  connection  with  our  terminated 
orders  are  but  a  portion  of  the  total  of  this  account,  of  which  we  have 
made  each  of  our  contracts,  whether  terminated  or  coviplete^  bear  its 
proportionate  part.'* 

2.  In  preparing  its  bid  in  order  No.  130344  claimant  included  an 
item  of  $1,487  as  an  allowance  for  charging  off  "  previous  adminis- 
trative and  organizing  expenses."  In  preparing  its  bid  in  order 
No.  130604  the  similar  item  was  $6,342.50.  In  each  case  a  deduction 
^as  made  corresponding  to  difference  between  actual  overhead 
"(150  per  cent)  and  estimated  overhead  (125  per  cent)  on  direct  labor. 

48090—21 30 
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With  such  deductions  the  amounts  of  the  itemd  claimed  are  respec- 
tively  $1,422.60  and  $6,169.07. 

3,  In  order  No.  130366  claimant  made  the  following  estimate  be- 
fore  submitting  its  bid : 

fif.  C,  No.  1S0S6&— 2,000  8GR  sets  No.  74A  complete  tcith  spares  and  antiennae 

equipment, 

1.  Incoming  freight  and  express,  packing  and  shipping  charts $1, 900. 00 

2.  Special  tools : 400.00 

3.  Purchases- ^_^ i— _.  81, 600.00 

4.  Raw  material 1 ^ 9,946.00 

5.  D.    L 20,352.00 

a  Total 114. 158. 00 

7.  Overhead  (125  per  cent)  on  item  5 . 25,440.00 

8 139, 598.  OO 

9.  Profit  15  per  cent 20. 939.  70 

10. 100, 537. 70 

11.  Allowance  for  charging  off  '*  previous  administrative  and  organ- 
izing  expenses" 48, 062. 30 

209. 200. 00 

The  amount  claimed  on  the  second  2,000  sets  on  this  order  is  the 
same  as  in  the  estimate,  i.  e.,  $48,662.30. 

DECISION. 

I.  Faciuties. 

1.  As  to  item  (a)  for  special  tools  and  appliances,  the  rule  is 
found  in  Supply  Circular  No.  Ill  of  November  9,  1918,  and  is  as 
follows : 

"Section  F.  Where  special  facilities  were  properly  provided  in 
connection  with  the  periormance  of  the  original  contract,  necessity 
of  which  was  contemplated  by  the  contractor  and  included  in  his 
estimate  of  cost  At  the  time  the  original  contract  was  made,  such  por- 
tion of  the  cost  thereof  as  would  reasonably  have  been  recouped  nad 
the  uncompleted  portion  of  the  original  contract  been  performed. 
The  amount  so  allowed  shall  not  exceed  a  sum  which  shall  be  com- 
puted as  follows: 

"  From  the  cost  of  such  special  facilities  deduct  their  fair  value  at 
the  date  hereof,  and  state  such  portion  of  the  remainder  as  is  repre- 
sented by  the  ratio  of  the  uncompleted  portion  to  the  whole  of  the 
original  contract." 

2,  Applying  the  above  rules,  claimant  in  Cases  Nos.  2596  and  2597 
is  entitled  to  reimbursement  for  its  losses  on  tools  and  appliances 
specially  provided  for  the  performance  of  the  contracts,  the  cost  of 
such  tools  being  within  the  estimate  made  at  the  time.  In  Case  No. 
2596,  the  situation  is  somewhat  different.  The  amount  claimant 
alleges  that  it  spent  is  $2,378.20,  and  the  amount  of  its  estimate  for 
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special  tools  made  at  the  time  of  the  contract  is  $460.  Claimant's 
relief,  therefore,  should  be  limited  to  tools  costing  not  over  $460.  It 
should  be  noted  that  proof  as  to  these  items  was  not  made  to  the 
appeal  section  and  that  they  should  be  proved  before  the  air  service 
section. 

3.  Items  (b)  in  all  three  claims  are  not  allowed,  for  the  reason  that 
the  facilities  were  acquired  prior  to  the  inception  of  the  contracts  in 
question.  This  holding  includes  the  fixtures  which  were  installed 
during  the  performance  of  order  No.  130444,  for  the  reason  that  such 
fiitures  were  planned  as  necessary  for  the  completion  of  claimant's 
plant,  a  work  undertaken  long  prior  to  the  making  of  the  contract. 

II.  Organization  and  Administration  Kxfknse. 

4.  The  claims  for  organization  and  administration  expense  in  all 
three  claims  are  not  allowed.  Claimant  alleges  that  the  precedent 
was  established  in  its  dealings  with  the  Signal  Corps  of  charging  a 
certain  amount  of  this  account  to  each  contract.  What  happened  was 
simply  that  in  making  up  its  estimate  on  which  its  bid  was  based, 
it  included  an  item  for  "  previous  organizing  and  administrative  ex- 
pense." The  Signal  Corps  in  the  cost  plus  contract,  which  is  referred 
to  as  having  been  made  in  the  spring  of  1918,  was  no  doubt  aware 
of  this  item.  But  none  of  the  contracts  under  consideration  were  cost 
plus  contracts.  They  are  all  for  a  fixed  price.  Claimant  did  not 
show  that  its  estimates  made  at  the  time  of  its  bids  were  brought  to 
the  attention  of  the  Signal  Corps. 

5.  The  claimant's  testimony  shows  that  its  accountants  figured  that 
the  total  organizing  and  administrative  expense  on  December  31, 
1917;  was  about  $100,0(X).  Claimant  made  a  deduction  of  $12,000  for 
research  and  other  adjustments,  leaving  a  total  of  about  $88,000. 
For  18  months,  that  is,  from  December  31,  1917,  to  July  1,  1919,  it 
made  a  charge  of  $2,000  per  month  in  favor  of  this  account  and 
apportioned  it  to  the  several  contracts  then  in  performance.  By  that 
system  the  amounts  claimed  on  orders  Nos  130444  and  130604  for  this 
account  are  alleged  to  be  $1,487  and  $6,342.50,  respectively. 

6.  The  claim  on  order  No.  130366  is  on  a  different  theory.  On  that 
order  claimant  estimated  its  allowance  for  charging  off  "  previous 
administrative  and  organizing  expenses "  at  $48,662.30,  and  that 
is  the  amount  of  its  claim.  The  amount  of  the  original  $88,000 
which  had  not  been  charged  off  to  other  contra  ts  by  claimant's  sys- 
tem of  accounting  is  alleged  to  be  $52,000,  that  being  $88,000  minus 
the  $36,000  deducted  at  the  rate  of  $2,000  per  month.  The  present 
three  claims  for  this  account  amount  to  about  $56,000.  Claimant 
admits  that  if  all  its  claims  were  allowed  in  full  that  it  would  receive 
a  total  of  $4,000  more  than  its  total  expenditures  on  this  account. 
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However,  claimant  did  not  see  its  way  clear  to  asking  less  than 
$48,662.30  on  order  No.  130366  because  that  was  the  amount  of  its 
estimate  (see  par.  3  in  statement  of  facts  in  case  2596,  supra). 

7.  If  we  were  prepared  to  agree  that  ^'  previous  organizing  and 
administrative  expenses  "  were  a  proper  charge  against  the  Govern- 
ment in  any  case,  we  would  not  agree  to  claimant's  method  of  appor- 
tionment. Claimant  made  the  same  estimate  of  $48,662^0  in  its 
estimate  on  the  first  2,000  sets,  but  after  it  turned  out  that  it  was 
allowed  to  complete  that  order,  it  reduced  the  allotment  to  that  con- 
tract to  about  $6,000,  that  being  its  proportion  of  the  $2,000  per 
month  charged  off.  If  claimant  had  carried  out  its  own  system  of 
actually  charging  off  the  amount  it  estimated  that  it  could  charge 
off  on  its  completed  orders,  apparently  there  would  be  very  little, 
if  anything,  to  charge  off  on  the  three  contracts  imder  consideration. 
The  first  2,000  sets  under  order  No.  130366,  which  were  actually  com- 
pleted, would  of  itself  have  taken  care  of  $48,662.30  of  the  amount. 
Why  that  order  should  bear  only  $6,000  of  the  account,  while  the 
second  order  which  was  not  completed  is  asked  to  bear  $48,662.30  it 
is  difficult  to  explain.  Claimant's  system  of  charging  off  $2,000  per 
month  is  purely  arbitrary  and  could  not  in  any  case  be  accepted. 
If  the  organization  account  were  properly  chargeable  to  the  three 
contracts  in  issue,  it  would  have  to  be  apportioned,  not  by  an  arbi- 
trary system,  but  proportionately  to  all  of  the  contracts  to  which  it 
was  applicable,  including  the  three  in  issue. 

8.  Claimant  seems  to  have  labored  under  the  impression  that  in  the 
case  of  uncompleted  Government  contracts  it  could  apportion  the 
total  contract  price  in  any  way  it  saw  fit,  arbitrarily  calling  its  profit 
15  per  cent,  and  then  charge  the  Government  with  the  difference  be- 
tween the  contract  price,  less  salvage  and  unperformed  direct  labor, 
and  the  15  per  cent.  If  it  were  allowed  to  do  that  it  would  be  given 
a  large  amount  of  anticipated  profits.  For  example,  on  the  second 
2,000  sets  under  order  No.  130366  the  $48,662.30  claimed  as  organiz- 
ing and  administration  expense  is  anticipated  profits  just  as  much 
as  the  $20,939.70  estimated  as  net  profit.  It  is  immaterial  that  it 
may  be  a  proper  accounting  method  to  charge  off  out  of  gross  profits 
a  certain  amount  for  previous  organizing  expenses.  The  War  De- 
partment does  not  in  adjusting  contracts  under  its  supply  circulars 
pay  such  anticipated  profits  out  of  which  a  contractor  may  recoup 
previous  expenses. 

Case  No.  2596. 

1.  There  is  no  question  about  the  agreement.  It  is  conceded  that 
on  November  5  claimant  received  an  oral  order  for  2,000  additional 
sets  of  radio  transmitting  equipment  for  airplanes.  Tliis  was  in 
reality  a  new  and  independent  order.    Claimant,  however,  consist- 
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ently  treated  the  order  as  supplemental  to  order  No.  130866,  and 
insisted  on  giving  it  the  same  number. 

2.  On  November  13,  Lieut.  Ellsworth,  who  gave  the  oral  order 
for  the  2,000  additional  sets,  telegraphed  asking  to  what  extent 
claimant  had  proceeded  to  manufacture  the  sets  under  Order  No. 
130366.  This  referred  to  the  original  2,000  sets.  Lieut.  Ellsworth 
had  good  reason  to  believe  that  very  little  had  been  done.  Claimant 
had  not  only  not  begim  deliveries  on  Order  No.  130366,  but  had  not 
yet  completed  deliveries  on  a  previous  order  for  similar  equipment. 
Order  No.  130366  had  not  been  issued  until  October  31,  and  deliveries 
were  not  to  begin  until  December.  The  testimony  of  claimant's  wit- 
nesses was  evasive  and  unsatisfactory  on  this  point,  but  we  draw  the 
inference  from  such  evidence  as  was  brought  before  us  that  very 
little  had  been  done  by  November  13  on  the  first  2,000  sets. 

3.  Claimant  on  the  same  day,  November  13,  wired  in  reply  to  the 
inquiry  on  Order  No.  130366. 

"Part  of  material  in  transit,  part  already  here,  and  part  now 
being  fabricated." 

This  was  properly  taken  to  refer  to  the  original  2,000  sets.  But 
under  same  date,  November  13,  claimant* wrote  a  letter  of  confirma- 
tion in  which  it  said : 

"We  have  placed  all  our  orders  for  the  material,  raw,  and  fabri- 
cated, which  we  need  to  procure  from  outside  sources  tor  the  last 
2,000  sets  ordered." 

The  letter  was  received  by  the  War  Department  on  or  about  No- 
vember 15,  and  was  apparently  the  first  intimation  that  claimant 
had  done  anything  on  the  oral  order  for  the  additional  2,000  sets. 
As  the  matter  was  left  in  some  doubt  by  the  language  of  claimant's 
letter,  the  Government  on  November  15  telegraphed  claimant : 

"Ketel  November  fourteenth,  order  one  thirty-three  six  six.  have 
you  placed  orders  for  material  required,  additional  two  thousand  sets 
authorized  by  Lieutenant  Ellsworth?" 

To  that  claimant  on  November  16  replied : 

"Answering  your  wire  fifteenth  regarding  order  one  three  naught 
three  six  six,  all  orders  for  material  placed  as  advised  our  wire  four- 
teenth Lieutenant  Ellsworth." 

3.  On  November  15  the  Signal  Corps  telegraphed  claimant : 

"Request  that  overtime,  Sunday,  and  holiday  work  on  Signal  Corps 
production  cease  and  that  operations  under  contracts  or  orders  not 
actually  in  prodniciion  be  suspended  until  further  instruction." 

What  then  was  the  situation  on  November  13  to  16,  first  as  to  the 
orijrinal  order  for  2,000  sets,  and  second  as  to  the  additional  order? 

4.  According  to  claimant's  own  ^atement  in  the  telegram  of 
November  18  part  of  material  was  in  "  in  transit,  part  already  here 
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and  part  now  being  fabricated."  When  claimant  on  November  15 
received  the  request  ^^  that  operations  under  contracts  or  orders  not 
actually  in  production  be  suspended,"  was  the  order  for  the  first 
2,000  set  "  in  production."  First,  what  is  meant  by  production?  We 
take  it  that  ^^  in  production  "  means  that  the  factory  is  actuaUy  pro- 
ducing, i.  e.,  is  turning  out  e^ome  of  the  finished  product,  or  at  least 
that  the  fabrication  is  actually  at  such  a  stage  of  completion  that  it 
would  be  to  the  interests  of  both  parties  to  go  on  and  complete  the 
work  rather  than  stop  at  the  point  of  completion  reached.  We  draw 
the  inference  from  the  evidence  before  us  that  claimant  had  not 
reached  such  a  stage.  None  of  the  finished  articles  had  been  com- 
pleted. It  was  not  contemplated  that  the  first  deliveries  should  be 
until  December,  after  the  completion  of  another  order  for  similar 
radio  sets,  and  actual  deliveries  were  not  made  until  considerably 
later.  The  material,  or  some  of  it,  had  been  ordered,  some  may  have 
been  in  transit,  and  perhaps  some  was  on  hand.  If  any  fabrication 
had  been  done  upon  the  material,  it  was  insignificant. 

5.  Claimant,  if  it  had  desired  to  cooperate  with  the  Government  in 
the  same  spirit  that  the  great  majority  of  contractors  did  cooperate, 
could  have  stopped  work  on  the  first  2,000  sets  and  have  canceled  its 
orders  to  the  interest  of  the  Government  on  November  15,  1918.  But 
claimant  desired  greatly  to  go  on  with  the  work.  The  contract  was 
a  most  profitable  one.  It  involved  a  gross  profit  of  perhaps  $90,000. 
That  is  shown  by  claimant's  own  estimate,  for  gross  profit  includes 
not  only  the  15  per  cent  net  profit  of  $20,939.70  but  the  $48,662.30 
recoupment  for  "  previous  administrative  and  organizing  expenses,'' 
and  a  large  part  of  the  item  of  $25,440  for  overhead.  Although 
claimant  had  good  reason  to  know  that  the  Government  would  have 
no  use  for  the  2,000  radio  airplane  sets,  and  that  they  would  probably 
be  of  no  use  to  anybody,  nevertheless  it  saw  an  opportunity  to  go  on 
with  the  work  and  to  thereby  get  $209,200  out  of  the  Government  to 
its  own  profit  of  some  $90,000. 

6.  Claimant  therefore  went  right  on  with  the  first  2,000  sets. 
About  December  3,  1918,  the  Government  became  aware  that  claim- 
ant had  not  ceased  prgduction  and  thereupon  it  sent  the  letter  of  tliat 
date  terminating  order  No.  130366  under  its  termination  clause. 
That,  however,  gave  claimant  60  days  more  after  notice.  Thereafter 
on  December  26,  1918,  the  Government  requested  claimant  to  finally 
suspend  work  on  the  order.  Claimant  alleges  that  it  complied  with 
the  request  of  that  date.  Subsequently  upon  claimant's  golicitation 
on  January  14,  1918,  order  No.  130366  was  reinstated  and  claimant 
was  allowed  to  complete  it.  It  did  so  in  June,  1919,  and  the  Govern- 
ment paid  claimant  the  full  $209,200.  This  recital  as  to  what  hap- 
pened to  the  order  for  the  first  2,000  sets  seems  essential  to  an  under- 
standing of  the  claim  here  based  on  the  additional  2,000, 
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7.  On  November  11,  1918,  the  day  of  the  armistice,  claimant  had 
done  practically  nothing  on  the  oral  order  for  the  additional  2,000 
sets,  which  was  given  it  on  November  5.  There  was  no  necessity  for 
haste.  Claimant  was  at  the  time  engaged  on  another  order  for 
similar  equipment.  Deliveries  on  the  first  2,000  sets  were  not  to 
benrin  until  December,  and  the  additional  2,000  were  to  follow  the 
first  2,000,  deliveries  of  which  were  not  to  be  complete  until  the  middle 
of  February,  1919.  Claimant  alleges  that  it  gave  several  orders  for 
materials  for  the  second  2,000  sets  by  November  11.  That,  however, 
was  not  proved  to  the  satisfaction  of  the  appeal  section. 

8.  Unless  some  expenditure  or  commitment  was  made  by  claimant 
on  the  faith  of  the  order  prior  to  November  12, 1918,  there  is  no  juris- 
diction in  the  Secretary  of  War  under  the  act  of  March  2,  1919,  to 
adjust  the  claim.  In  a  similar  case,  however,  that  of  A.  J.  Bates,  No. 
316,  where  the  Board  of  Contract  Adjustment  dismissed  the  case  on 
the  ground  of  want  of  jurisdiction,  because  claimant  had  failed  to 
prove  expenditures  or  commitments  prior  to  November  12,  1918, 
the  Secretary  of  War  held  on  appeal  that  the  Board  erred  in  not 
finding  the  agreement,  issuing  certificate  "  C,"  and  the  docximent 
setting  forth  the  nature,  terms,  and  conditions  of  the  agreement,  and 
then  transmitting  the  case  to  the  bureau  board  for  further  proof  and 
adjustment.  We  shall,  therefore,  in  this  case  do  what  the  Secretary 
of  War  directed  in  the  A.  J.  Bates  case. 

9.  According  to  claimant's  allegations,  it  sent  the  great  majority 
of  the  orders  for  material  for  the  additional  2,000  sets  on  November 
13.  The  evidence  failed  to  disclose  whether  they  were  setit  before 
receipt  of  the  telegram  of  that  date  inquiring  to  what  extent  they 
had  proceeded  on  Order  No.  130366.  The  inference  is  strong,  how- 
ever, that  the  inquiry  of  the  Government  hastened  the  orders. 

10.  Claimant  wrote  on  November  13  and  telegraphed  on  November 
16  that  it  had  placed  all  orders  for  the  additional  2,000  sets.  It  was 
brought  out  at  the  hearing,  however,  that  a  number  of  orders,  about 
a  dozen,  were  placed  between  November  16  and  December  2.  Claim- 
ant offered  to  explain  the  discrepancy  on  two  grounds,  first,  that  the 
officer  who  wrote  the  letter  and  the  telegram  and  the  purchasing  agent 
of  whom  inquiry  was  made  did  not  know  whether  all  of  the  ma- 
terial has  been  ordered  or  not,  and  second,  that  the  orders  made  after 
November  13  were  replacements,  i.  e.,  orders  to  take  the  place  of  prior 
orders  which  the  orderees  had  notified  claimant  that  they  would  be 
unable  to  fill.  If  claimant  had  had  the  desire  to  cooperate  with  the 
Government,  it  need  not  have  made  such  replacements. 

11.  It  further  appears  that  much  of  the  material  ordered  was  not 
deUvered  until  late  in  December  and  in  January.  Claimant's  witness 
testified  that  the  first  attempt  it  made  to  cancel  any  of  the  orders  was 
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about  January  4,  that  is,  a  few  days  after  the  receipt  of  the  suspen- 
sion notice  on  order  No.  130366  of  December  26. 

12.  In  brief,  then,  claimant  received  a  verbal  order  on  November  5 
for  2,000  additional  radio  sets.  It  disregarded  the  wishes  of  the 
Government  to  cease  operations  on  the  order.  In  other  words,  it 
refused  to  accede  to  the  Government's  request  to  suspend.  We  are 
confronted,  therefore,  with  the  question  of  law  of  whether  one  party 
can  put  an  end  to  a  contract  without  the  consent  of  the  other.  The 
answer  on  strict  principle  is  that  he  can  not.  It  takes  two  parties  to 
make  an  agreement  and  two  to  unmake  it. 

13.  But  there  is  another  principle  of  law  to  the  effect  that  when 
one  party  to  a  contract  repudiates  it  the  other  is  not  at  liberty  to  in- 
crease the  damages.  It  is  said  in  Wald's  Pollock  on  Contracts,  Third 
Edition,  by  Samuel  Williston,  on  page  349,  stating  the  American  rule : 

"  There  is  a  line  of  cases  running  back  to  1845  which  hold  that  af- 
ter an  absolute  repudiation  or  refusal  to  perform  by  one  party  to  a 
contract,  the  other  party  can  not  continue  to  perform  and  recover 
damages  based  on  full  performance.  This  rule  is  only  a  particular 
application  of  the  general  rule  of  damages  that  a  plaintiff  can  not  hol'l 
a  defendant  liable  for  damages  which  need  not  have  been  incurred; 
or,  as  it  is  often  stated,  the  plaintiff  must,  so  far  as  he  can  without 
loss  to  himself,  mitigate  the  damages  caused  by  the  defendant's 
wrongful  act.  The  application  of  this  rule  to  the  matter  in  ques- 
tion IS  obvious.  If  a  man  engages  to  have  work  done,  and  after- 
wards repudiates  his  contract  before  the  work  has  been  begun  (»r 
when  it  has  been  only  partially  done,  it  is  inflicting  damage  on  the 
defendant  without  benefit  to  the  plaintiff  to  allow  the  latter  to  insist 
on  proceeding  with  the  contract.  The  work  may  be  useless  to  the 
defendant,  and  j^et  he  would  be  forced  to  pay  the  full  contract  price. 
On  the  other  hand,  the  plaintiff  is  interested  only  in  the  profit  he  will 
make  out  of  the  contract.  If  he  receives  this  it  is  equally  advan- 
tageous for  him  to  use  his  time  otherwise. 

"  By  everv  consideration  of  mercantile  convenience  these  decisions 
are  correct.'^ 

14.  To  apply  the  rule  to  the  case  under  consideration  we  must  de- 
termine whether  the  United  States  had  repudiated  the  contract  or 
not.  In  this  connection  the  circumstances  are  of  importance.  Claim- 
ant's agreement  in  the  first  place  was  oral.  At  the  time,  i.  e.,  before 
the  enactment  of  the  act  of  March  2,  1919,  such  an  agreement  was 
not  enforceable  against  the  Government.  What  action  under  such  a 
situation  should  the  officers  of  the  (lovernment  have  taken  to  pro- 
tect the  Govenunent?  It  might  seem  that  no  action  was  necessary, 
but  in  the  interest  of  fairness  claimant  should  be  notified  so  that  it 
would  not  act  to  its  damage  in  reliance  on  the  agreement.  The  hap- 
pening of  the  armistice  itself  should  have  been  sufficient  notice  where 
the  order  was  for  war  material,  was  oral,  and  nothing  had  been  ilone 
on  it  to  put  claimant  on  inquiry  as  to  whether  the  Government  de- 
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ared  to  proceed  or  not.  The  telegram  of  November  18  in  regard  to 
the  first  2,000  sets  was  a  clear  intimation.  The  telegram  of  November 
15  was  a  direct  request  to  cease  operation  on  the  order,  as  the  order 
was  not  "  in  production,"  and  finally  the  telegram  of  November  16- 
stated  in  terms  which  could  not  be  misunderstood,  "withhold  action," 
on  the  2,000  additional  sets. 

15.  We  hold  that  under  the  circumslances  of  the  case,  the  oral 
order  for  the  2,000  additional  sets  was  repudiated  by  the  Government.. 
The  question  then  arises  when,  at  the  date  of  the  armistice,  on  re- 
ceipt of  the  telegram  of  November  13,  that  of  November  15,  o;*  that 
of  November  16.  We  are  prepared  to  give  claimant  the  benefit  of  the 
doubt,  and  we,  therefore,  hold  that  claimant  is  entitled  to  reimburse- 
ment for  its  commitments  for  material  made  prior  to  its  receipt  of 
the  telegram  of  November  16. 

16.  Claimant  should  prove  such  commitments  to  the  satisfaction 
of  the  Signal  Corps  Section.  As  we  said  in  regard  to  cominitments- 
made  prior  to  November  12,  1918,  which  are  necessary  to  give  the 
Secretary  of  War  jurisdiction,  claimant  did  not  prove  its  commit- 
ments subsequent  to  that  date  at  the  hearing  before  the  Appeal 
Section.  The  answers  of  witnesses  were  to  a  large  extent  evasive. 
The  original  orders  were  not  submitted  in  evidence,  and  the  source 
from  which  the  copies  offered  in  evidence  were  made  was  not  shown. 
Further  it  should  clearly  appear  that  the  commitments  for  which 
compensation  is  asked  for  were  in  fact  made  for  the  second  2,000 
sets,  and  not  for  the  original  2,000  under  order  No.  130366. 

Case  No.  2597, 

1.  The  making  of  the  agreement  in  this  case  is  conceded.  It  is 
alleged  in  this  case  that  one  order  was  given  on  November  11,  1918,. 
but  it  was  not  proved.  For  the  same  reasons  as  stated  in  Case  No. 
2')96,  supra,  the  Appeal  Section  will  issue  Certificate  "  C  "  and  the 
document  setting  forth  the  nature,  terms,  and  conditions  of  the 
agreement. 

2.  The  great  majority  of  claimant's  commitments  are  alleged  in 
this  case  to  have  been  made  on  November  13  and  14.  It  was  not 
shown  that  the  order  was  "  in  production  "  within  the  meaning  of 
the  telegram  of  November  16,  but  the  circumstances  of  the  two  cases 
are  sufficiently  diilerent  so  that  we  do  not  feel  that  that  telegram 
alone  should  be  construed  as  a  repudiation  by  the  Government.  In 
the  first  place  that  was  a  general  telegram  and  not  specifically  in 
regard  to  order  No.  130604.  Then  the  order  was  not  oral  here.  It 
had  been  confirmed  by  the  letter  of  November  9.  The  order  was  a 
rush  order.  Deliveries  were  to  be  begun  as  soon  as  possible  and  to 
be  completed  by  December  15,  while  deliveries  in  the  other  case  were 
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iiot  to  begin  until  February  15,  1919.  In  this  case  there  was  no 
telegram  of  inquiry  corresponding  to  the  one  of  November  13  in  the 
•other  case,  nor  was  there  anything  corresponding  to  the  telegram 
of  November  16.  There  was  also  in  this  case  a  formal  suspension 
notice  of  November  26.  There  was  none  in  the  other.  We,  therefore, 
hold  that  the  agreement  here  was  not  repudiated,  but  that  it  was 
:suspended  on  November  26,  1918.  Claimant  is,  therefore,  entitled 
to  reimbursement  for  loss  on  materials  ordered  for  the  performance 
of  the  agreement  prior  to  such  suspension. 

DISPOSITION. 

1.  In  cases  Nos.  2596  and  2597  the  Appeal  Section  will  issue  Certi- 

■ 

ficate  "  C  "  and  the  document  setting  forth  the  nature,  terms,  and 
conditions  of  the  agreement.  All  three  cases  will  be  sent  to  the  Signal 
-Corps  Section  for  further  action  in  accordance  with  this  opinion. 

Lieut:  Col.  McKeeby  and  Mr.  Price  concurring  foi;  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
"Board. 


August  26,  1920. 
Case  No.  2880. 

In  re  CLAIM  OF  CRYSTAL  OIL  WOEXS. 

L  JURISDICTIOK. — The  Secretary  of  War  has  no  JurisdiotioiL  to  adjust  a  elalm 
growing  ont  of  a  contraot  fully  performed. 

2.  CLAIM  AND  DECISION.— This  claim  for  $125.20  is  an  appeal  from  the  deci- 
sion of  the  Transportation  Service  Claims  Board  disallowing  same.  Held, 
Secretary  of  War  has  no  Jurisdiction. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

This  is  an  appeal  from  the  action  of  the  Claims  Board,  Transpor- 
tation Service,  disallowing  a  claim  for  $125.20  for  freight  paid  by 
the  claimant  under  the  circumstances  hereinafter  related. 

FINDINGS  OF  FACT. 

The  appeal  section  finds  the  following  to  be  the  facts : 

1.  On  February  11,  1919,  the  claimant  was  awarded  by  the  Raw 
ilaterials  Division,  Office  of  the  Director  of  Purchase  and  Storage, 
Washington,  Purchase  Order  R-102-03-19,  for  60,000  gallons  of 
motor  gasoline  at  19i  cents  per  gallon,  to  be  shipped  to  the  command- 
ing officer  Aberdeen  Proving  Grounds,  Md.,  during  February  and 
March,  1919,  as  called  for  by  the  commanding  officer. 

Subsequently,  on  March  1,  1919,  this  purchase  order  was  modified 
to  decrease  the  amount  of  motor  gasoline  from  50,000  gallons  to  25,000 
fjallons,  the  price  per  gallon  and  delivery  dates  being  the  same  as  in 
the  original  purchase  order. 

2.  On  January  31,  1919,  the  claimant,  under  the  authorization 
bearing  the  above-mentioned  number,  shipped  a  tank  car  COWX-220 
to  the  commanding  officer,  Aberdeen  Proving  Grounds,  under  Gov- 
ernment bill  lading.  On  the  arrival  of  the  car  at  destination  it  was 
found  that  the  outlet  valve  underneath  the  car  was  out  of  order, 
whereupon,  on  February  14, 1919,  J.  B.  Thompson,  captain.  Ordnance 
Department,  in  charge  of  office  branch,  supply  department,  Aberdeen 
Proving  Grounds,  in  the  name  of  the  commanding  officer,  consigned 
the  said  car,  under  commercial  bill  lading,  to  the  claimant  at  Kouse- 
ville,  Pa. 
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3.  Xo  notice  was  given  the  claimant  of  the  rejection  of  this  car; 
nor  was  any  opportunity  afforded  the  claimant  to  repair  the  outlet 
valve  or  reconsign  the  <;ar  to  another  destination.  In  fact,  it  was  not 
until  February  27,  1919,  13  days  after  the  car  had  been  reshipped  to 
the  claimant,  and  2  days  after  the  claimant  had  paid  the  freight  bilU 
that  claimant  was  notiJGied  of  the  action  by  the  oflScer  in  charge  of  the 
office  branch,  supply  department,  at  the  Aberdeen  Proving  Grounds. 

4.  The  claimant  repaired  the  outlet  valve  and  reconsigned  the  car 
to  the  proving  grounds,  which  was  accepted  and  paid  for  under  the 
original  invoice. 

5.  Claimant's  invoice  for  freight  paid  having  received  the  atten- 
tion of  the  zone  finance  officer  at  Philadelphia,  and  the  Director  of 
Finance,  Washington,  D.  C. — both  officers  declining  payment- 
reached  the  Claims  Board,  Transportation  Service,  which  board  on 
June  22,  1920,  rendered  an  opinion  disallowing  the  claim,  and  it  is 
from  this  decision  that  the  claimant  appeals  to  this  section. 

6.  The  entire  25,000  gallons  of  gasoline  called  for  by  the  modified 
purchase  order  have  been  delivered  and  the  claimant  has  been  pail 
therefor  at  the  full  contract  price. 

DECISION. 

The  contract  under  which  the  gasoline  was  furnished,  having  been 
fully  executed  by  performance,  the  Secretary  of  War  and  his  several 
agencies  are  without  jurisdiction  to  act  on  this  claim. 

DISPOSITION. 

An  order  will  be  entered  denying  relief. 

Lieut.  Col.  McKeeby  and  Mr.  Low  concurring  for  the  Appeal  Sec- 
tion ;  Mr.  Steever  concurring  for  the  War  Department  Claims  Board. 


August  26, 1920. 
Case  No.  2849. 

In  re  CLAIM  OF  SIEBEB  A  FLEMIKO. 

1.  CLAIX  AHD  DECISION. — Appeal  from  an  award  of  tlie  Air  Service  Claims 
Board  under  Supply  Circular  No.  46,  In  final  settlement  of  a  claim  arising 
out  of  a  contract  for  the  growing  of  castor  beans,  which  contract  was 
established  before  the  Board  of  Contract  Adjustment  and  certificate  Form 
C  issued  thereunder  on  January  21,  1920;  appeal  being  subsequently  filed 
u'ith  the  appeal  section  of  the  War  Department  Claims  Board  from  the 
determination  of  the  Air  Service  Claims  Board  of  the  amount  due.  Held, 
award  of  the  Air  Service  Claims  Board  afilrmed  except  as  to  one  item  in 
which  claimant  is  allowed  additional  relief. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

The  appeal  section  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  under  the  provisions  of  Supply  Circular  No. 
46.  Purchase,  Storage,  and  Traffic  Division,  General  Staff,  1919, 
from  an  award  made  by  the  Air  Service  Claims  Board,  in  final  settle- 
ment of  the  claim  of  Sieber  &  Fleming  as  prime  contractors,  based  on 
a  contract  claimant  had  with  the  Signal  Corps  of  the  United  States 
for  the  growing  of  castor  beans. 

2.  On  January  21,  1920,  the  War  Department  Board  of  Contract 
Adjustment  found  that  an  agreement  had  been  entered  into  between 
claimant  and  the  Government.  Certificate  Form  C  was  issued  and 
the  claim  was  forwarded  to  the  Air  Service  Claims  Board  to  deter- 
mine the  amount  of  the  award  due  claimant  under  the  decision  of  ' 
the  Board  of  Contract  Adjustment  above  referred  to.  The  itemized 
statement  of  claim  filed  by  claimant  with  the  Air  Service  Claims 
Board  was  as  follows : 

Hulling  machines : $279. 00 

J^urety-bond  premium 10.00 

t'reieht  and  express 106.49 

Automobile  expense 400.  00 

r>ppreciatlon  on  automobile 100.00 

Attorney's  expense 230.  00 

Telephone  and  telegrams 50.00 

Autoruobile  hire 21.  84 

I'ersonal  services 0, 200. 00 

Traveling  expenses O.'SO.  (X) 

4G7 
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Rental  value  of  claimant's  land  used  by  tenants  who  were  subcon- 
tractors  |1, 020. 00 

Breaking  land  for  tenants 768.  (W 

Office   rent 850.00 

Stationery,  stamps,  and  incidentals 200.00 

Clearing  land  for  tenants 1,235.00 

Net  amount  paid  subcontractors  for  beans  delivered 6.547.04 

Expense  of  planting  400  acres  by  claimant 14, 460. 83 

37, 327. 70 
Less  credit  paid  by  Government  (1,812.82  bushels,  at  $5.25) 9.517.2^ 

27. 810. 41 
Reasonable  remuneration  : 

10%  of  claim   ($27,810.41) $2,781.04 

10%  of  subcontractor's  expenditures  ($38,566.72) 3,856.67 

— 6,637.71 


34, 44&  12 


3.  The  Air  Service  Claims  Board  made  an  investigation  of  the 
claim,  examining  Mr.  Fleming,  one  of  the  partners,  and  on  January 
26,  1920,  made  a  partial  award  of  $13,900,  which  was  approved  by 
the  War  Department  Claims  Board  and  accepted  by  Sieber  &  Flem- 
ing on  January  27,  1920. 

4.  On  June  7,  1920,  claimant  was  notified  by  the  Air  Service 
Claims  Board  that  a  final  award  had  been  made  in  the  sum  of 
$2,858.84,  the  award  being  itemized  as  follows : 

Hulling  machines |279. 00- 

Surety  bond  premium 10. 00* 

Freight  and  express 106. 49 

Automobile  expense 300.00- 

Depreclatlon  on  automobile 100.00 

Telephone  and  telegrams 50.00 

Automobile  liire 21. 34 

Traveling  expense ^50. 00 

Stationery,-  stamps,  etc 200.00 

10%  as  remuneration  on  above  items  ($1,716.83)  and  in  lieu  of  all 

interest 171. 68 

Personal  services 3,000.00 

Rental  value  of  claimant's  land,  192  acres,  at  $6 1, 152.00 

Breaking  land,  192  acres,  for  subcontractors,  at  $4 768. 00- 

Clearing  land  of  castor  beans  stalks 1,235.00 

Expense  of  growing  400  acres  of  castor  beans 11, 686. 58 

Net  payments  to  subcontractors  for  beans 6, 547. 04 

26, 276. 13 
Less  amount  rec'd  from  Gov't 9,517.29 

16, 758. 84 
Less  award  "A" 13,900.00 

Balance 2. 858. 84 

5.  On  June  23,  1920,  claimant  notified  the  Air  Service  Claims 
Board  that  it  desired  to  appeal  from  the  action  of  that  board  in 
making  the  final  award  to  the -Board  of  Contract  Adjustment.    Tlie 
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appeal  was  general  and  to  the  effect  that  the  gross  award  did  not 
adjust,  pay,  or  discharge  upon  a  fair  and  equitable  basis  the  agree- 
ment on  which  the  claim  was  presented.  However,  on  July  29, 1920, 
claimant  filed  a  memorandum,  supplemented  at  the  hearing,  setting 
forth  the  specific  items  of  its  claim  which  had  been  allowed  only  in 
part  or  entirely  disallowed  by  the  Air  Service  Claims  Board,  which 
are  as  follows : 

(1)  Attorney's    expenses $230.00 

This  item  was  disallowed  lu  toto. 

(2)  Personal  services 9.200. 00 

This  item  was  reduced  to  $3,000. 

(Z)  Traveling   expenses 950.00 

This  item  was  reduced  to  $650. 

(4)  Rental  value  of  claimant's  land,  192  acres,  used  by  tenants,  who 

were  8ub^ntrac|x>r8 1,920.00 

This  item  was  reduced  to  $1,150. 

(5)  Expenses  for  growing  400  acres  of  castor  beans 14,  400. 8S 

This  item  was  reduced  to  $11,686.58. 
<6)  Office    rent 850.00 

Disallowed  In  toto. 
<7)  Remuneration  of  10%  on  claim  and  expenditures 6, 637. 71 

This  item  was  reduced  to  $171.68. 

6.  In  order  for  the  appeal  section,  War  Department  Claims  Boards 
to  intelligently  pass  upon  the  question  of  whether  or  not  the  award 
by  the  Air  Service  Claims  Board  is  fair  and  equitable,  it  is  necessary 
to  take  up  each  item  of  the  statement  of  claim  as  filed  by  the  claimant 
and  each  item  of  the  award  as  made  by  the  Air  Service  Claims  Board. 
To  do  this  it  was  first  necessary  to  have  a  hearing  upon  this  claim. 
This  hearing  was  conducted  on  July  29, 1920. 

7.  We  have  carefully  considered  the  entire  record,  including  all 
testimony  taken  by  the  Air  Service  Claims  Board,  affidavits  of  dis- 
interested persons  with  reference  to  various  items  of  the  claim,  the 
testimony  taken  at  the  hearing  on  July  29, 1920,  and  also  the  general 
policy  of  the  Air  Service  Claims  Board  in  settling  the  many  claims  of 
prime  contractors  and  subcontractors  which  grew  out  of  the  efforts  of 
the  Signal  Corps  to  secure  a  supply  of  castor  beans  for  the  Air  Serv- 
ice. The  Air  Service  Claims  Board  was  vested  with  authority  to 
adjust  these  claims  upon  a  fair  and  equitable  basis,  and  our  observa- 
tions lead  us  to  the  conclusion  that  that  board  has  at  all  times  en- 
deavored to  make  settlements  with  the  prime  constractors  and  sub- 
contractors upon  a  fair  and  equitable  basis.  The  making  of  the  final 
award  in  all  of  the  castor-bean  claims  has  called  for  the  exercise  of 
great  care  and  discretion.  In  no  case  will  the  appeal  section  increase 
an  award  unless  it  conclusively  appears  that  the  amount  of  the  award 
is  not  sufficient  to  cover  the  cost  of  "  the  goods  and  supplies  delivered 
to  and  accepted  by  the  United  States  and  a  reasonable  remuneration 
for  expenditures  and  obligations  or  liabilities  necessarily  incurred  in 
performing  or  preparing  to  perform  "  the  agreement  upon  which  the 
claim  is  based,  computed  "  upon  a  fair  and  equitable  basis." 
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8,  We  find  no  occasion  to  disturb  any  item  of  the  award  which  is 
not  disputed  by  claimant  and  we  will  therefore  take  up  only  those 
items  mentioned  in  claimant's  memorandum  of  July  29,  1920. 

(1)  Attorney's  expenses,  $230,  which  was  disallowed  in  toto  by  the 
Air  Service  Claims  Board.  This  item  represents  amounts  paid  by 
claimant  to  its  attorney  who  was  employed  to  prosecute  this  claim. 
Certainly  the  act  of  March  2, 1919,  does  not  authorize  the  Secretary  of 
War  to  reimburse  a  claimant  the  expenses  of  an  attorney  in  prose- 
cuting a  claim  against  the  War  Department.  The  action  of  the  Air 
Service  Claims  Board  in  disallowing  this  item  is  affirmed. 

(2)  Personal  services,  $9,200,  which  was  reduced  to  $3,000  by  the 
Air  Service  Claims  Board.  Claimant  insists  that  the  sum  of  $9^K) 
is  a  fair  estimate  of  the  value  of  the  services  rendered  by  Sir.  J.  H. 
Seiber  and  Mr.  E.  H.  Fleming  in  performance  of  the  contract. 
This  sum  is  determined  by  taking  two-thirds  of  Mr  Fleming's  time 
for  a  period  of  one  year,  one-third  of  his  partner's  time  for  the 
period  of  one  year,  and  10  months  of  Mr.  Fleming's  time  on  a  one- 
third  basis,  in  estimating  the  salary  of  the  two  men  at  $600  a  month. 

The  time  devoted  by  Sieber  &  Fleming  to  the  performance  of  its 
contract  covered  a  period  from  March,  1918,  to  February,  1919,  dur- 
ing which  period  the  ground  was  prepared,  the  beans  planted,  the 
crop  cultivated,  harvested,  hulled,  and  sold.  Mr.  Fleming  estimates 
that  aftpr  the  disposition  of  the  crop  he  devoted  one-third  of  his 
time,  for  10  months,  to  the  prosecution  of  his  claim  against  the 
Government,  and  that  this  was  in  performance  of  the  contract.  We 
are  unable  to  concur  in  this  view.  Certainly,  when  the  crop  had  been 
disposed  of,  performance  under  the  contract  terminated.  Time  de- 
voted to  the  prosecution  of  a  claim  against  the  War  Department 
growing  out  of  the  contract  to  grow  castor  beans  can  not  be  con- 
sidered as  having  been  devoted  to  the  performance  of  that  contract. 

It  appears  that  Sieber  &  Fleming  had  about  1,300  acres  of  castor 
beans  in  cultivation  as  prime  contractors  and  with  their  subcon- 
tractors. Mr.  Fleming  insists  that  his  time  and  the  time  of  his 
partner  was  reasonably  worth  $600  per  month  each,  and  he  esti- 
mates that  he  devoted  two-thirds  of  his  time  and  Mr.  Sieljer  one- 
third  of  his  time  to  the  cultivation,  etc.,  of  castor  beans  for  one  year. 
During  this  time  they  were  also  engaged  in  other  occupations,  namely, 
the  development  and  sale  of  real  estate  and  the  growing  of  cotton 
and  other  crops.  It  was  not  to  be  expected  that  any  two  contractors 
who  had  planted  approximately  the  same  acreage  and  had  approxi- 
mately the  same  number  of  subcontractors  would  place  the  value  of 
their  services  at  the  same  figure.  To  illustrate,  one  contractor  ^ho 
planted  887  acres  had  53  subcontractors  estimated  the  value  of  his 
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services  at  $2,000 ;  another  who  planted  687  acres  and  had  40  subcon- 
tractors estimated  the  value  of  his  services  at  $4,500;  while  still 
another  who  planted  300  acres  and  had  no  subcontractors  estimated 
the  value  of  his  services  at  $4,450.  Mr.  Fleming's  statement  as  to 
the  portion  of  his  time  devoted  to  this  contract  during  the  year  1918 
is  an  estimate.  Mr.  Fleming  stated  that  he  had  no  accurate  record 
of  his  income  during  the  three  years  preceding  1918 ;  that  his  earn- 
ings are  widely  different  because  they  include  profits  on  land.  The 
following  is  taken  from  his  testimony  before  the  Air  Service  Claims 
Board : 

"  Q.  What  is  your  usual  income  per  annum  ? 

'•  Mr.  Fleming.  I  have  not  been  accustomed  to  have  my  time  paid 
for  on  a  salary  basis,  and  my  income  is  variable,  depending  upon  how 
good  the  crops  are,  and  also  income  from  the  development  and  sale 
of  real  estate. 

"  Q.  Could  you  state  what  your  average  income  has  been  for  the 
three  years  preceding  1918? 

"  Mr.  Fleming.  I  have  no  accurate  recx)rd  of  that  income.  I  know 
what  my  livin/2:  expenses  were  and  what  it  substantially  was  for  1918. 

"Q.  How  about  1017?     Could  you  make  a  fair  estimate? 

"  Mr.  FiJEMiNG,  Mj^  income  and  earnings  are  often  widely  different 
because  my  profits  for  land  transactions  are  so  often  tied  up  in  the 
land  itself  and  does  not  show  in  the  year  in  which  they  are  made, 
but  I  recall  that  I  have  spent  between  $5,000  and  $6,000  a  year  as  liv- 
in<r  expenses  during  the  last  five  or  ten  years,  and  my  income  is  being 
accumulated  in  the  ownership  of  real  estate  in  addition  to  that  cost 
of  living.  I  have  no  accurate  record  for  1918,  but  as  I  recall  it  my 
earnings  were  in  excess  of  $10,000." 

The  earnings  of  1918,  stated  to  be  in  excess  of  $10,000,  do  not  in- 
clude compensation  Mr.  Fleming  requests  in  connection  with  the 
castor-bean  contract.  Both  Mr.  Fleming  and  Mr.  Sieber  are  appar- 
ently asking  for  remuneration  for  personal  services  on  a  basis  of 
profits  made  by  them  in  land  transactions.  In  view  of  the  fact  that 
botli  the  amount  of  time  devoted  to  the  contract  and  the  income  of 
Mr.  Sieber  and  Mr.  Fleming  are  estimates,  the  amount  allowed  seems 
reasonable.  It  is  our  opinion  that  the  Air  Service  Claims  Board  in 
fietermining  the  amoimt  due  claimant  for  this  service  has  made  just 
allowance  for  the  ability  necessary  and  the  reasonable  amount  of  time 
which  should  have  been  devoted  to  the  performance  of  the  contract. 
This  item  of  the  award  will  not  be  disturbed. 

(3)  Traveling  expenses,  $950,  which  was  reduced  to  $650  by  the 
Air  Service  Claims  Board.  This  item  of  $950  claimant  estimates 
as  the  cost  of  three  trips  made  by  Mr.  E.  H.  Fleming  f  i-om  Houston, 
Tex.,  to  Washington,  D.  C,  during  1919  and  1920,  said  trips  being 
for  the  purpose  of  prosecuting  his  claim  before  the  Board  of  Con- 
tract Adjustment  ancF  the  Air  Service  Claims  Board,  and  also  one 
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trip  from  Houston  to  New  Orleans  to  confer  with  attorneys  and  other 
castor-bean  growers  with  reference  to  the  prosecution  of  their  chiinis 
against  the  AVur  Department.  It  is  insisted  by  claimant  that  tlu^se 
trips  were  necessarily  incurred  in  order  to  assist  the  War  Depart- 
ment in  the  settlement  of  the  claim  of  Sieber  &  Fleming  and  the 
claims  of  the  subcontractors.  The  Air  Service  Claims  Board  allowed 
the  expenses  of  the  trip  to  New  Orleans,  amounting  to  $"^0,  and  of 
the  first  two  trips  to  Washington  *at  $300  each,  since  these  trips  were 
made  at  the  request  of  the  Government.  In  view^  of  the  fact  that  the 
Air  Service  Claims  Board  in  the  exercise  of  its  discretion  adopted  the 
policy  of  allowing  claimant's  expenses  for  two  trips  to  Washington 
on  the  theory  that  the  claimants  were  assisting  in  the  settlement  of 
the  subcontractor's  claims,  it  is  our  opinion  that  this  item  of  the 
award  should  not  be  disturbed. 

(4)  Rental  value  of  192  acres  of  land  used  by  tenants  at  $10  per 
acre,  $1,920,  which  amount  was  reduced  to  $1,152,  or  $0  per  acre,  by 
the  Air  Service  Claims  Board.  The  same  dispute  exists  in  the  next 
contested  item  relative  to  the  rental  value  of  400  acres  of  land  which 
claimant  planted.  Claim  was  filed  for  $10  per  acre  rental  value  on 
this  400  acres  aJso,  and  the  award  allowed  was  on  the  basis  of  $0 
per  acre,  or  a  reduction  of  $1,600  in  the  claim  of  rental  on  the  next 
disputed  item. 

Claimant  insists  that  the  award  of  $6  per  acre  as  rental  by  the 
Air  Service  Claims  Board  is  unreasonable,  and  that  the  fair  rental 
value  of  the  land  for  the  year  1918  was  $10  per  acre. 

The  record  shows  that  claimant  is  not  the  owner  of  the  land  in 
question,  but  that  the  firm  of  Sieber  &  Fleming  has  the  use  and 
occupation  of  the  same  as  a  part  of  a  large  acreage  of  land  under 
an  option  agreement  with  the  Bankers  Trust  Co.,  of  Houston,  Tex., 
the  owner  thereof,  which  option  agreement  was  entered  into  in  1917. 
The  firm  of  Sieber  &  Fleming  is  entitled  to  all  of  the  rents  and  prof- 
its which  the  land  in  question  produces.    The  question,  therefore, 
is  what  was  the  fair  rental  value  for  the  year  1918  of  the  592  acres 
of  land  in  question.    The  Air  Service  Claims  Board  estimated  the 
fair  value  of  the  land  at  $60  per  acre,  and  fixed  the  rental  at  10  per 
cent  of  the  value  of  the  land  or  $6  per  acre.     The  record  contains 
affidavits  of  disinterested  parties  vrho  are  competent  to  testify  as  to 
the  fair  rental  value  of  this  land,  and  who  say  that  the  fair  rental 
value  thereof  for  the  year  1918  was  $10  per  acre.    It  also  appears 
that  other  contractors  and  subcontractors  cultivating  land  situated 
in  the  same  locality  have  been  allowed  $10  per  acre  as  rental  value 
by  the  Air  Service  Claims  Board.    The  San  Jacinto  Rice  Co.,  own- 
ing land  adjoining  claimant's  tract,  was  allowed  $10  per  acre  as 
rental  value  by  the  Air  Service  Claims  Board.     It  is  our  opinion 
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that  the  preponderance  of  evidence,  as  disclosed  by  the  record,  sup- 
jKjrts  claimant's  contention  that  the  fair  rental  value  of  the  land  in 
quesstion  for  the  year  1918  was  $10  per  acre.  Therefore  the  ward 
of  the  Air  Service  Claims  Board  of  $6  per  acre,  rental  value  on  192 
acres  of  land  which  claimant's  tenants  cultivated,  and  on  400  acres  of 
land  which  claimant  cultivated,  is  increased  to  $10  per  acre. 

(5)  Expenses  of  growing  400  acres  of  castor  beans,  $14,460.83, 
which  was  reduced  to  $11,686.58  by  the  Air  Service  Claims  Board. 

The  reduction  on  this  item  by  the  Air  Service  Claims  Board  was 
$2,774.25,  $1,600  of  which  amount  covered  the  reduction  of  the  rental 
value  from  $10  to  $6.  In  the  preceding  item  we  held  that  this  rental 
value  should  be  on  the  basis  of  $10  per  acre,  which  disposes  of 
$lj600  of  the  $2,774.25  reduction.  Practically  all  of  the  balance  of 
the  reduction  is  on  the  item  for  planting  and  cultivating.  Claim 
was  filed  for  $17.50  per  acre  for  planting  and  cultivating.  The 
Air  Service  Claims  Board  allowed  $15  per  acre  for  this  service. 
Claimant  did  not  keep  an  accurate  record  of  the  cost  of  planting 
and  cultivating  and  the  claim  of  $17.50  per  acre  was  purely  an 
estimate.  The  award  of  $15  per  acre  by  the  Air  Service  Claims 
Board  is,  in  our  opinion,  fair  and  reasonable.  Therefore  the  only 
change  which  we  make  in  this  item  of  the  award  is  as  above  stated, 
viz,  the  rental  value  of  the  land  is  increased  from  $6  per  acre  to  $10 
per  acre,  which  would  make  this  item  of  the  award  $13,286.56. 

(6)  Office  rent,  $850,  which  was  disallowed  by  the  Air  Service 
Claims  Board.  The  record  shows  that  claimant's  ofiice  is  located  in 
the  building  occupied  by  the  Bankers'  Trust  Co.,  of  Houston,  Tex., 
and  that  this  space  was  provided  for  in  the  option  agreement  cover- 
ing the  large  acreage  of  land  above  referred  to.  Claimant  was  not 
actually  paying  anything  for  office  rent,  although  we  will  not  say 
there  was  no  consideration  flowing  from  claimant  to  the  Bankers' 
Tnist  Co.  for  the  use  of  the  office  «pace.  However,  it  does  not  appear 
that  any  additional  office  space  was  provided  after  the  castor-bean 
contract  was  executed,  and  if  that  contract  had  not  been  executed 
claimant  would  have  had  the  same  office  space.  We  are  therefore 
unable  to  find  where  claimant  has  made  any  expenditure  for  office 
space.  Claimant  would  only  be  entitled  to  be  reimbursed  the  actual 
cost  of  any  office  rented  or  used  in  the  performance  of  the  castor-bean 
contract.  As  no  expenditures  were  incurred  for  offices  claimant  is  not 
entitled  to  be  reimbursed  on  this  item.  The  action  of  the  Air  Service 
Claims  Board  in  disallowing  this  item  is  affirmed. 

(7)  Remuneration  of  10  per  cent  of  claim  and  of  subcontractors' 
expenditures,  $6,637.71,  which  was  reduced  to  $171.68.  Claimant 
urges  that  it  should  be  allowed  10  per  cent  of  the  amount  of  the 
claim  and  10  per  cent  of  the  expenditures  made  by  claimant's  sub- 


474    DECISIONS  APPEAL  SECTION  WAB  DEPABTMEKT  CLAIMS  BOARD. 

contractors,  stating  that  this  is  a  part  of  reasonable  remuneration 
due  claimant  under  the  contract.  The  Air  Service  Claims  Board 
allowed  claimant  10  per  cent  on  the  items  of  administrative  cost 
only.  This  seems  to  be  all  that  should  have  been  allowed,  and  the 
award  on  this  item  will  not  be  increased. 

DISPOSITION. 

This  decision  will  be  transmitted  to  the  Air  Service  section,  War 
Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Maj.  Taylor  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 
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August  27,  1920. 
Cases  Nos.  1719  and  1720. 

In  re  CLAIK  OV  MOEOAN  EHOINEERHSrO  CO. 

1.  STATEHEHT  07  OOVERNHEKT  NEEDS— ASSTTHFTIOH  07  KISX.— Where 
claimant  purchased  large  quantities  of  material  from  which  to  manufac- 
ture ordnance  supplies  after  a  conference  with  the  representatives  of  the 
Ordnance  Department,  at  which  conference  such  representatives  pointed 
out  the  probable  needs  of  the  Governmenti  such  purchases  were  made  at 
claimant's  own  risk,  and  where  such  representatives  did  no  more  than 
point  out  the  shortagfe  of  ordnance  material  then  in  existence  and  urge 
the  manufacturer  to  prepare  itself  to  handle  such  business  as  would  prob- 
ably develop,  under  such  circumstances  no  obligation  on  the  part  of  the 
United  States  arises  under  the  act  of  March  2,  1B19,  to  reimburse  claimant 
for  its  losses  thereby  sustained. 

t  CIAIK  AND  DECISION.— These  claims  are  filed  under  the  act  of  March  2, 
1919,  and  are  based  upon  implied  agreements  to  reimburse  claimant's 
losses  in  the  purchase  of  raw  materials  for  anticipated  contracts  for  gun 
mounts.  They  were  originally  filed  for  |291, 942.80,  but  were  subsequently 
reduced  to  |151,824.49.    Held,  claimant  is  not  entitled  to  relief. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

These  claims  arise  under  the  act  of  March  2,  1919.    Statement  of 

f 

claim,  Form  B,  has  been  filed  in  each  case.  The  claim  under  No. 
I7l9  as  filed  is  for  $66^12.^1,  arising  out  of  an  alleged  agreement 
for  caterpillar  gun  mounts,  and  will  be  hereinafter  referred  to  as  the 
caterpillar  claim.  Claim  No.  1720  as  filed  is  for  $225,730.29,  asising 
out  of  an  alleged  agreement  for  the  manufacture  of  railway  gun 
mounts,  and  will'  be  referred  to  as  the  gun-mount  claim.  These 
sums  were  reduced  upon  the  hearing  to  $28,242.28  and  $123,582.21, 
respectively. 

A  hearing  was  hehl  at  the  office  of  this  Board  June  2,  1920,  and  a 
further  hearing  at  Alliance,  Ohio,  on  June  18,  1920,  at  which  latter 
various  witnesses  were  examined  on  behalf  of  cUximant,  who  had  been 
prevented  by  illness  or  other  sufficient  causes  from  attendance  at  tne 
previous  hearing. 

FINDINGS  OF  FACT. 

1.  Claimant,  hereinafter  called  the  Morgan  Co.,  is  a  corporation 
or^nized  and  existing  imder  the  laws  of  the  State  of  Ohio.  It  is 
closely  affiliated  with  the  Canton  Steel  Foundry  Co.  of  Canton,  Ohio, 
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also  an  Ohio  corporation,  hereinafter  called  the  Canton  Co.  There 
are  stockholders  and  directors  in  each  company  who  are  not  stock- 
holders or  directors  of  the  other  company;  but  at  the  times  herein- 
after mentioned  Col.  W.  H.  Morgan  was  president;  T.  D.  Russell, 
treasurer ;  A.  F.  Morris,  sales  manager ;  T.  T.  Buchanan,  purchasing 
agent ;  and  J.  H.  Anderson,  general  manager  of  plant  of  both  com- 
panies. The  books  and  accounts  of  the  two  companies  are  kept 
entirely  separate. 

2.  Col.  Morgan,  president  of  the  claimant  company  and  of  the 
Canton  Co.,  is  a  mechanical  engineer  of  great  experience  and  high 
reputation  and  has  been  connected  for  many  years  with  the  designing 
of  gun  carriages  for  seacoast  artillery  and  similar  work  for  the 
United  States  Army.  The  prewar  business  of  the  Morgan  Co.  was 
chiefly  the  manufacture  of  traveling  cranes,  rolling-mill  machinery, 
shipbuilding  machinery,  and  machinery  for  coast  defense.  It  has 
been  manufacturing  since  about  1898.  Practically  all  of  its  work 
is  of  a  special  character,  and  it  manufactures  few  standard  articles. 
The  Canton  Co.  makes  most  of  the  castings  for  the  Morgan  Co., 
and  also  before  the  war  did  a  large  business  in  castings  for  outside 
concerns. 

3.  In  the  spring  of  1917,  shortly  after  the  declaration  of  war  with 
the  ("erman  Empire,  Col.  Morgan  was  sent  for  by  Col.  (afterward 
Gen.)  Rice  and  Col.  James  B.  Dillard,  of  the  Ordnance  Department, 
for  conference  in  Washington.  It  was  stated  to  him  that  the  situa- 
tion respecting  gun  mounts  was  a  serious  one,  and  a  conference  last- 
ing two  days  was  had  respecting  the  ability  of  the  Morgan  Co.  to 
supply  the  needs  of  the  Army.  As  a  result  of  this  conference  claim- 
ant received  an  order  for  120  5-inch  and  6-inch  gun  mounts  for  guas 
taken  from  battleships  of  the  Navy  for  use  upon  land.  These  mounts 
were  of  different  designs  and  different  recoil  mechanisms  requiring 
a  variety  of  different  carriages.  It  was  Col.  Morgan's  opinion  at 
first  that  claimant  could  not  undertake  to  produce  more  than  20  or 
80  of  these  carriages  within  the  time  in  which  they  were  required; 
but  at  the  end  of  the  conference  he  was  able  to  make  a  suggestion 
which  was  adopted  for  a  modification  in  the  design  which  so  simpli- 
fied the  castings  that  claimant  was  enable<l  to  undertake  and  did 
undertake  and  deliver  the  entire  120  carriages.  Upon  his  acceptance 
of  this  order  he  was  directed  to  go  ahead  with  the  preparations  in 
advance  of  the  issuance  of  the  regular  contract  or  purchase  order. 

4.  Thereafter  claimant  received  a  number  of  orders  from  the  Ord 
nance  Department  for  gun  mounts  and  other  material.    In  each  cate 
it  was  directed  to  proceed  with  its  preparations  without  waiting  for 
the  formal  contract  which  customarily  was  not  received  for  several 
months  thereafter. 
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5.  The  Ordnance  Department  decided  to  build  a  plant  at  Alliance 
of  sufficient  capacity  for  the  manufacture  of  14-inch  guns  and  16-inch 
howitzer  mounts.  This  plant  was  built  upon  property  belonging  to 
claimant,  which  entered  into  a  contract  with  the  United  States  to  op- 
erate the  same  upon  a  cost-plus  10  per  cent  basis. 

6.  Claimant's  method  of  procedure  in  preparing  to  perform  an 
order,  based  upon  its  extensive  experience,  was  to  begin  by  estimat- 
ing the  tonnage  of  material  required  and  the  proportion  of  the  va- 
rious elements  entering  into  the  construction  of  the  particular  ma- 
chines, and  then  place  the  orders  for  the  necessary  material,  some- 
times a  considerable  time  ahead  of  entering  upon  actual  manufacture, 
in  order  to  be  sure  of  having  the  material  on  hand.  This  course  was 
found  especially  essential  during  the  war  owing  to  congestion  of 
railroad  facilities  and  scarcity  of  material. 

7.  James  B.  Dillard,  colonel,  Ordnance  Department,  was  at  the 
times  hereinafter  mentioned  prior  to  June  15,  1918,  executive  assist- 
ant to  the  chief  of  the  Engineering  Division,  Ordnance  Department, 
and  after  that  date  was  chief  of  that  division.  The  Engineering 
Division  had  charge  of  the  designing  of  all  ordnance  material,  prepa- 
ration of  drawings,  and  purchase  and  manufacture  of  all  experi- 
mental material.  It  had  authority  from  the  Chief  of  Ordnance  to 
direct  the  issue  of  experimental  orders  by  the  Procurement  Division, 
which  the  latter  had  no  authority  to  modify. 

8.  In  April  or  May,  1918,  A.  F.  Morris,  sales  manager  of  claimant 
as  aforesaid,  had  an  interview  in  Washington  with  Col.  Dillard,  at 
which  Col.  Dillard  gave  him  a  memorandum  of  the  program  for 
railway  gun  mounts  as  it  then  stood  and  directed  him,  as  testified 
by  Mr.  Morris,  "  to  get  busy  and  not  to  take  any  more  commercial 
work.  I  remember  distinctly  of  him  saying  that,  and  he  further 
stated,  as  I  believe  I  have  stated  before,  that  the  new  ordnance  plant 
^as  equipped  for  that  very  work,  and  inasmuch  as  the  Government 
had  built  on  our  property  naturally  we  were  going  to  have  all  the 
business  we  could  attend  to."  But  Mr.  Morris  specifically  states  that 
he  "  did  not  get  the  verbal  order  from  him.  It  was  the  program  the 
Government  was  going  to  carry  out.  ♦  ♦  ♦  "Mr.  Morris  pro- 
ceeded to  New  York  and  gave  the  memorandum  to  Col.  Morgan.  On 
May  2,  1918,  N.  C.  Fetters,  assistant  to  the  president  of  the  Morgan 
Co.,  had  an  interview  in  Washington  with  Capt.  G.  M.  Barnes,  then 
Chief  of  the  Harbor  and  Seacoast  Carriage  Section,  Engineering  Di- 
vision, Ordnance  Department.  At  this  interview  Capt.  Barnes  gave 
Mr.  Fetters  the  particulars  of  the  railway  gun  and  mount  program, 
which  the  latter  took  down  as  follows. 
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Schedule  of  railwai/  mounts — 1,000,000  men. 


1918 

1919 

1920 

Total, 

Wt.gun. 

12"  mortar 

45 

45 
80 
30 

90 

128 

70 

Toiu. 

14"gim 

48 
40 

72 

16"  howitzer 

45 

1 

(14"  guns  and  16"  howitzer  nijule  at  Watertown  beuig  tested  at  Sandy  Hook.) 

Marion  orders, 

10-inch  guns  on  Schneider  car ^ 36 

10-inch  guns  on  Batlgnolles  car IS 

12-lnch  guns  on  Batlgnolles  car 12 


60 

Eighteen  others  probably  abandoned.    N.  C.  F.,  6/3/18. 

Mr.  Fetters  was  not  informed  at  the  date  of  said  interview  of  the 
prior  interview  between  Mr.  Morris  and  Col.  Dillard  at  which  the 
particulars  of  this  program  had  been  furnished  to  the  former.  Upon 
his  return  to  Alliance,  Mr.  Fetters  showed  his  memorandum  to  Col. 
Morgan,  who  stated  that  he  had  already  received  the  same  informa- 
tion from  Mr.  Morris.  The  Morris  memorandum  has  been  mislaid 
and  could  not  be  foimd  at  the  date  of  the  hearing. 

9.  Shortly  after  Col.  Morgan's  interview  with  Morris  in  New 
Vork,  at  which  the  latter  gave  him  the  memorandum  of  the  gun- 
mount  program  received  from  Col.  Dillard,  Col.  Morgan  had  a  con- 
ference with  Col.  Dillard  at  Philadelphia,  Pa.,  at  which  the  latter 
ptatea  to  him  that  unless  his  company  could  give  the  Government 
more  help  than  it  w^as  gi^nng,  the  Government  would  undoubtedly 
commandeer  his  plant.  At  this. conference,  or  another  at  about  the 
same  time,  Col.  Dillard  stated,  in  substance,  that  claimant  should 
get  out  of  all  civilian  work,  since  it  would  be  kept  busy  on  Govern- 
ment work.  He  had  previously  advised  Mr.  Morris  that  claimant 
should  not  take  anv  more  commercial  work. 

10.  Col.  Morgan  was  delayed  in  Philadelphia  a  few  days  by  illness, 
but  upon  his  return  to  Alliance  immediately  summoned  the  pur- 
chasing agent,  Mr.  Buchanan,  and  the  general  manager  of  the  plants, 
Mr.  An(Jerson.  into  conference  and  gave  them  directions  for  purchase 
of  the  material  and  arrangement  of  the  floor  space  at  the  plants 
necessary  for  the  performance  of  the  gim-mount  program,  or  so 
much  of  it  as  the  Morgan  Co.,  with  the  assistance  of  the  Canton  Co., 
might  prove  to  be  able  to  undertake  or  as  might  be  awarded  to  it. 
He  aLso  gave  directions  to  the  sales  manager  not  to  take  any  more 
civilian  business  which  would  interfere  with  Government  work. 
Y/ork  was  also  suspended  upon  orders  which  the  Canton  Co.  then  had 
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from  a  number  of  customers,  who  were  therefore  obliged  to  with- 
draw their  patterns  in  order  to  obtain  the  castings  which  they 
required  elsewhere.  In  the  cases  of  several  of  these  customers  the 
Canton  Co.  has  been  unable  to  recover  their  business  since  the  armis- 
tice. After  receiving  instructions  to  restrict  civilian  business  claim- 
ant accepted  only  orders  for  small  tools. 

11.  Col.  Dillard  visited  claimant's  plant  at  Alliance  and  also  the 
plant  of  the  Canton  Co.  on  several  occasions  and  had  a  number  of 
conferences  with  Col.  Morgan  and  other  officers  and  employees  of 
the  tAYo  companies  at  which  he  urged  that  claimant  user  its  utmost 
endeavors  to  expedite  the  gun-mount  program.  About  the  middle 
of  July.  1918,  he  asked  Col.  Morgan  if  claimant  would  send  three  of 
its  best  engineers  to  France  for  the  purpose  of  designing,  in  con* 
nection  with  the  French  technical  service,  a  railwav  mount  for  14- 
inch  gims  which  would  be  practicable  upon  French  railways,  the  con- 
struction of  the  timnels  and  bridges  upon  which  presented  special 
problems  which  it  was  considered  by  the  Ordnance  Department 
coiiltl  be  met  more  expeditiously  by  a  study  upon  the  grounds. 
( laimant  accordingly  sent  its  chief  engineer,  Mr,  Taylor,  and  two 
other  engineers  from  the  Baldwin  Locomotive  Works  accompanied 
(Vpt.  G.  M.  Barnes,  Ordnance  Department,  above  referred  to,  to 
France  and  made  a  study  of  the  problem  there,  sailing  from  New 
York  about  the  end  of  July,  1918,  and  returning  October  6. 

12.  Upon  the  hearing  herein  Col.  James  B.  Dillard,  aforesaid,  gave 
ihe  following  testimony  : 

"Mr.  Krupsaw  (attorney  iov  Government).  In  the  conferences 
liad  at  various  times  with  these  officials  conoernincr  the  14"  and 
16"  gun  mounts  would  j^ou  say  that  tlie  Morpan  people  were  justified 
in  ordering  material  getting  rep.dy  to  that  extent  or  would  you  say 
that  you  did  not  give  the  matter  that  much  thought^  Just  what 
would  you  say  on  that  proposition? 

''Mr.  DiiXARD.  I  had  not  thought  that  they  would  order  inatorial 
for  them.    No." 

Also  Mr.  Jackson  (attorney  for  claimant).  "And  you  gave  them 
to  understand  that  they  could  go  ahead  and  make  the  preparations 
in  anticipation  of  the  formal  order. 

"Mr.  DiiXARD.  No;  I  can  not  say  that  I  understood  that  orders 
for  material  were  involved  in  anything  that  occurred." 

13.  Pliny  E.  Holt,  in  June,  19 iS,  was  a  member  of  the  expert 
staif  of  the  Engineering  Division  of  the  Ordnance  Department.  Mr. 
Holt  has  long  been  a  manufacturer  of  caterpillar  tractors,  and  was 
one  of  the  pioneers  in  that  industry.  At  some  time  in  June  or  July, 
1918,  a  special  board  was  constituted  in  the  Ordnance  Department, 
known  as  the  Caterpillar  Artillery  Board  of  which  Mr.  Holt  was 
made  chairman,  in  which  capacity  he  acted  until  November  11.  1018, 
or  shortly  thereafter.    It  was  in  the  contemplation  of  the  War  l)e- 
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partment  to  mount  all  field  artillery  and  transportation  generally 
upon  the  battle  front,  as  far  as  possible,  upon  caterpillars,  and  this 
Board  was  charged  with  the  designing  of  appropriate  mounts  for  this 
purpose.  The  plan  contemplated  as  large  a  number  of  caterpillar 
mounts  as  could  be  turned  out,  it  being  considered  particularly  im- 
portant that  as  many  as  possible  should  be  available  for  delivery  by 
March,  1919.  Lieut.  W.  O.  Bates,  Ordnance  Department,  was  as- 
signed to  Mr.  Holt's  office  in  June,  1918,  and  detailed  to  represent 
the  Procurement  Division  in  placing  orders  for  caterpillar  mounts. 

14.  In  June,  1918,  Col.  Morgan  had  a  conference  in  AVashington 
with  Mr.  Holt  at  which  the  latter  informed  him  that  they  were  going 
to  put  caterpillar  mounts  in  production  as  soon  as  the  designs  could 
be  completed.  He  requested  that  Col.  Morgan  send  some  engineers 
to  Washington  to  assist  in  designing  the  mounts,  which  was  done 
accordingly.  On  July  14,  1918,  Col.  Morgan  received  a  telephone 
message  from  Col.  Dillard,  then  at  Peoria,  111.,  asking  him  to  meet 
Mr.  Holt  and  himself  at  Akron,  Ohio.  Col.  Morgan  went  to  Akron, 
accompanied  by  various  officers  of  the  Morgan  and  Canton  companies, 
met  Col.  Dillard  and  Mr.  Holt  there,  proceeded  with  them  to  Canton 
and  went  over  the  plant  of  the  Canton  Co.,  examining  its  facilities 
with  a  view  to  their  utilization  for  turning  out  caterpillar  mounts. 
At  this  conference  and  a  later  one  at  Col.  Morgan's  house  at  Alliance, 
the  caterpillar  program  was  discussed  at  length  as  well  as  what  pan 
in  it  the  Morgan  Co.  could  undertake  to  perform.  It  was  finally  de- 
termined  that  if  the  proposed  program  was  carried  that  the  Morgan 
Co.  would  undertake  to  make  220  caterpillar  tractors  in  from  five  to 
six  months.  Col.  Dillard  kept  claimant  advised  from  time  to  time  by 
telegram  and  in  person  of  the  situation  upon  the  French  battle  front 
and  the  demdnd  there  for  caterpillar  tractors,  and  urged  that  all 
claimant's  efforts  be  devoted  to  facilitating  the  program. 

15.  Claimant  received  orders  for  experimental  caterpillar  mounts 
and  also  a  contract  for  50  mounts,  which  was  reduced  after  tlie 
armistice  to  8.  These  orders  and  this  contract  are  not  in  question  in 
the  present  case. 

16.  Shortly  after  Col.  Morgan's  interview  with  Mr.  Holt  in  Wash- 
ington, mentioned  in  finding  14  above.  Col.  Moi'gan  gave  directions 
for  the  purchase  of  material  and  disposition  of  the  two  plants  with 
reference  to  the  caterpillar  program  similar  to  those  given  by  him 
in  the  case  of  the  gun-mount  program  as  set  forth  in  finding  8  above. 

17.  It  is  testified  by  Mr.  Holt,  who  was  formulating  the  cater- 
pillar program,  that  he  had  several  interviews  with  the  various 
officials  of  the  Morgan  Co.  and  that  in  each  case  he  impressed  upon 
them  that  it  was  their  patriotic  duty  to  be  prepared  to  manufacture 
as  many  as  possible  of  the  caterpillar  mounts  which  were  proposed 
by  the  program  which  he  had  shown  them.    Mr.  Holt  stated  in  his 
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axamination  that  it  would  have  been  very  poor  business  oA,  the  part 
of  the  Morgan  Co.  if  they  had  not  prepared  themselves  for  the  pro- 
posed order;  that  such  preparation  as  was  made  by  the  Morgan 
people  was  the  preparation  that  would  be  made  by  any  good  business 
concern  with  the  prospect  of  such  an  order  as  it  was  proposed  the 
Government  would  place  with  them ;  that  he  had  nothing  to  do  with 
what  preparation  was  made  by  the  Morgan  Co.  and  that  he  had  no 
authority  to  direct  them  to  eliminate  the  civilian  and  commercial  end 
of  their  business ;  that  all  of  his  statements  and  efforts  were  toward 
persuading  other  companies  as  well  as  the  Morgan  Co.  that  it  was 
their  patriotic  duty  to  manifest  interest  in  the  support  of  thfe  Govern- 
ment and  to  prepare  to  make  guns  and  mounts  required  by  the  Gov- 
^Tiunent  for  the  carrying  out  of  the  proposed  program. 

18.  Claimant,  relying  upon  the  statements  made  to  it  by  Col. 
Dillard  and  Mr.  Holt,  as  aforesaid,  and  in  accordance  with  its  estab- 
lished custom  as  set  forth  in  paragraph  10  hereof,  placed  orders  for 
certain  raw  materials,  including  Bessemer  pig  iron,  low-phosphorus 
pig  iron,  and  silicon,  in  an  amount  not  exceeding  the  requirements  as 
specified  in  the  proposed  program.  These  orders  were  placed  by  the 
Canton  Co.  and  constituted  commitments  to  the  Canton  Co.  by  the 
Morgan  Co.  Upon  the  signing  of  the  armistice,  the  market  value  of 
said  materials  greatly  depreciated.  Claimant  and  the  Canton  Co. 
were  unable  to  cancel  these  orders  and  were  therefore  compelled  to 
use  the  material  in  their  commercial  business  at  a  greatly  reduced 
material  value.  Claim  was  made  by  the  Canton  Co.  upon  the 
Morgan  Co.  on  or  about  June  27,  1919,  for  $66,212.51  for  loss  on  ex- 
cess material  purchased  for  the  caterpillar  contract,  and  on  or  about 
June  28,  1919,  for  $225,730.29  for  loss  on  excess  material  purchased 
in  like  manner  for  the  gun-mount  contract.  These  sums,  which  are 
the  sums  claimed  in  the  original  notice  of  claim  filed  in  this  pro- 
t«€ding,  made  no  allowance  for  salvage  value,  and  claimant  accord- 
ingly upon  the  hearing  voluntarily  reduced  these  claims  to  $28,242.28 
for  the  caterpillar  claim  and  $123,582.21  for  the  gim-mount  claim. 

DECISION. 

1.  This  Board  is  of  the  opinion  that  the  materials  were  ordered  in 
luiticipation  of  future  orders  which  claimant  believed  it  would  re- 
<»ive  as  a  result  of  the  expected  expansion  of  the  Government's 
caterpillar  artillery  mounts  and  railway  gun-mounts  program ;  that 
claimant  was  encouraged  in  this  belief  by  information  and  statements 
as  to  the  Government's  intentions  received  from  officers  in  charge 
who  regarded  such  expansion  as  certain  and  whose  duty  it  was  to 
look  into  the  future  but  who  never  gave  claimant  an  order  or  con- 
veyed to  him  anything  amounting  to  a  promise.    Under  these  cir- 
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cumstances  claimant's  actions  must  be  regarded  as  a  taking  of  a 
business  risk  on  the  strength  of  its  own  conclusions  based  on  the 
information  so  obtained. 

2.  Where  claimant  purchased  large  quantities  of  material  from 
which  to  manufacture  ordnance  supplies,  after  a  conference  with  the 
representatives  of  the  Ordnance  Department,  at  which  conferences 
such  representatives  pointed  out  the  probable  needs  of  the  Govern- 
ment, such  purchases  were  made  at  claimant's  own  risk ;  and,  where 
such  representatives  did  no  more  than  point  out  the  shortage  of 
ordnance  material  then  in  existence  and  urge  the  manufacturer  to 
prepare  itself  to  handle  such  business  as  would  probably  develop, 
under  such  circumstances  no  obligation  on  the  part  of  the  United 
States  arises  under  the  act  of  March  2,  1919,  to  reimburse  claimant 
for  its  losses  thereby  sustained. 

3.  This  Board  is  of  the  opinion  that  no  definite  order  was  given 
to  the  Morgan  Co.,  nor  was  it  authorized  to  .produce  materials  in 
contemplation  of  such  an  order.  The  purchase  of  materials  to  manu- 
facture goods  in  anticipation  of  a  Government  order  by  claimant 
does  not  entitle  it  to  compensation  for  the  loss  incurred  in  so  doings 
although  it  appears  that  officers  of  the  Government  strongly  inti- 
mated to  the  company  that  such  an  order  would  be  placed  with  it,. 
and  the  signing  of  the  armistice  prevented  the  placing  of  such  an 
order. 

4.  The  fact  that  claimant  was  advised  by  Government  agents  that 
it  could  expect  to  be  kept  busy,  and  that  they  considered  it  good  busi- 
ness for  claimant  to  buy  materials  to  avoid  delays,  does  not  afford 
ground  for  reimbursing  claimant  for  losses  resulting  from  the  pur- 
chase of  materials  in  anticipation  of  a  future  contract  which  was  not 
awarded  to  claimant.  Where  claimant  in  anticipation  of  receiving 
orders  procured  material  therefor  he  did  so  at  his  own  risk,  and  the 
act  of  March  2,  1919,  gives  no  authority  to  reimburse  claimant  for 
obligations  incurred  or  expenditures  made  in  anticipation  of  a  future 
agreement. 

5.  It  is  the  opinion  of  this  Board,  for  the  reasons  above  given,  that 
the  claimant  has  failed  to  show  any  obligations  on  the  part  of  the 
Government  to  reimburse  it  for  the  expenditures  made,  and  it  is 
therefore  necessary  to  deny  the  relief  sought  by  claimant. 

Mr.  McCandless  and  Lieut.  Tabb  concurring  for  the  Appeal  vSec- 
tion ;  Mr.  Steevor  concurring  for  the  War  Department  Claims  Board. 


August  28, 1920. 
Case  No.  2621.' 

7n  re  CLAIM  OF  WOOL  GROWESS  CENTRAL  STORAGE  CO. 

1.  BURDEN  07  PROOP — VALUE  OF  WOOL. — ^Where  the  GoTernment  Valuation 
Committee  fixed  a  certain  value  on  claimant's  wool,  the  valuation  so  fixed 
will  be  deemed  the  true  value  of  such  wool,  for  the  purpose  of  adjusting 
claimant's  contract,  in  the  absence  of  evidence  showing  such  value  to  have 
been  erroneously  fixed. 

S.  BURDEN  OF  PROOF — ^VALUE  OF  WOOL. — Where  claimant  from  time  to  time, 
without  protest  or. objection,  signed  acceptance  cards  issued  by  the  Gov- 
ernment Valuation  Committee,  setting  forth  the  valuation  per  pound  of 
the  various  lots  of  wool  shipped  to  the  Government  by  claimant,  the  valua- 
tion so  ilxed  on  such  cards  will  be  deemed  to  have  been  the  agreed  price 
on  such  lots  of  wool,  and  the  acceptance  thereof  precludes  the  claimant 
from  now  contending  that  such  wool  was  of  a  greater  value. 

S.  EVIDENCE  OF  AGREEIKENT— FREIGHT  '  ALLOWANCE.— The  United  States 
Government  is  not  obligated  under  the  act  of  Uarch  2, 1919,  to  reimburse 
claimant  for  its  loss  sustained  in  being  compelled  to  ship  its  wool  by  rail, 
in  the  absence  of  evidence  showing  a  specific  agreement  between  the  Gov- 
ernment and  claimant,  under  the  terms  of  which  claimant  would  be  en- 
titled to  an  allowance  of  the  dllTerence  between  the  water  route  and  the 
rail  route,  in  lieu  of  the  right  to  choose  the  cheaper  route. 

i.  CLADC  AND  DECISION.— This  claim  for  $247,203.88  arises  under  the  act  of 
Xarch  2,  1919,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  Government.  Held,  claimant  is  not 
entitled  to  the  relief  sought. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  Form  B  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $247,203.88  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
corporation  and  the  United  States. 


*The  decision  In  the  claim  of  Wool  Growers  Central  Storage  Co.  also  disposes  of  the 
following  claims  which  were  predicated  upon  the  same  statement  of  facts  as  the  above 
claim :  2893,  M.  J.  Askey ;  2888,  W.  E.  Allen ;  2723,  S.  L.  Augustine ;  2891,  J.  F.  Brown ; 
2724,  Claude  Collins ;  2892,  G.  W.  Conger ;  2890,  Joe  Conger ;  2889,  W.  T.  Conger ;  2079, 
8.  R.  Faulkner ;  2726,  Poster  Bros. ;  2722,  R.  T.  Foster ;  272.5,  W.  L.  Foster,  Jr. ;  2744, 
J.  S.  Hamilton ;  2808,  L.  C.  Hodges  jk  Son ;  2897.  L.  F.  Hodges ;  2894,  H.  M.  Mills ;  2727, 
J'  S.  Murray ;  2895.  Oscar  Ratcllffe :  2896,  Frank  K.  Russel ;  2728,  C.  M.  Sparkman ; 
2809,  Harry  Tweed  le ;  2721,  Green  Williams:  and  2718,  L.  B.  Raney. 
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2.  As  the  result  of  the  success  of  the  German  drive  in  the  spring 
of  1918  it  was  decided  by  the  General  Staff  not  only  to  increase  in 
number  and  accelerate  the  movement  of  troops  to  France,  but  to 
increase  the  number  of  troops  held  in  reserve  in  the  United  States. 
This  resulted  in  the  sending  of  very  heavy  requisitions  for  woolen 
clothing  of  all  kinds  to  the  (then)  Supply  and  Equipment  Division, 
afterwards  called  the  Clothing  and  Equipage  Division,  of  the  Quar- 
termaster Corps,  and  orders  were  issued  that  the  new  supplies  were 
needed  in  the  shortest  possible  time.  The  quantity  of  w^ool  con- 
trolled by  the  Government  w^as  inadequate  to  supply  the  require- 
ment of  the  greatly  increased  Army  and  it  was  necessary  to  take  some 
steps  to  insure  a  supply  adequate  to  meet  the  demands  of  the  Clothing 
and  Equipage  Division. 

3.  Thereafter  on  or  about  the  4th  day  of  April,  1918,  Mr.  A.  L. 
Scott,  chief  of  the  Supply  and  Equipment  Division  of  the  Quarter- 
master Corps,  called  on  Mr.  R.  S.  Bookings,  chairman  of  the  price- 
fixing  committee  of  the  War  Industries  Board,  the  result  of  which 
was  that  a  series  of  meetings  were  held  between  representatives  of  the 
Quartermaster  Department,  the  War  Industries  Board,  and  the  wool 
dealers  and  growers  of  the  United  States.  Finally  on  the  morning 
of  April  25,  1918,  at  a  conference  held  in  Washington,  D.  C,  by  mu- 
tual agreement,  the  price  of  the  1918  clip  was  fixed  on  the  basis  of 
prices  prevailing  on  July  30, 1917,  and  it  was  arranged  that  the  War 
Department  was  to  have  a  prior  right  to  obtain  all  or  such  portion  of 
the  domestic  clip  as  the  War  Department  might  require. 

4.  The  details  for  taking  over  the  w^ool  under  option  of  the  wool 
trade  and  the  regulations  for  handling  the  domestic  clip  were  to  be 
arranged  by  the  office  of  the  Acting  Quartermaster  General  in  con- 
junction wdth  the  wool  section  of  the  War  Industries  Board. 

6.  The  War  Industries  Board  then  proceeded  to  work  out  the  neces- 
sary regulations  and  schedule  of  prices,  and  under  date  of  May  21^ 
1918,  issued  the  following  pamphlet: 

GOVERNMENT   REGULATIONS    FOR    HANDLING    WOOL   CLIP    OF    1918. 

The  War  Industries  Board  has  fixed  the  prices  of  the  1918  clip  of 
wool  as  established  by  valuation  committees  and  approved  by  the 
Government  as  those  established  on  July  30,  1917,  at  Atlantic  sea- 
board markets.  These  values  are  figured  on  scoured  basis.  (See  table 
on  p.  7.) 

Rights  of  the  Government, — The  Government  shall  have  a  prior 
right  to  acquire  all  of  the  1918  w-ool  clip,  or  any  portion  thereof  which 
it  may  require,  at  the  prices  fixed  by  the  War  Industries  Board.  The 
remainder  w^ill  be  subject  to  allocation  for  civilian  purposes  under  the 
direction  of  the  War  Industries  Board. 

A  very  large  portion  of  the  wool-manufacturing  machinery  work- 
ing on  Government  contracts  is  located  close  to  the  Atlantic  seaboard. 
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and  in  order  to  avoid  the  possibility  of  railroad  delay  and  congestion 
late  in  the  season  when  the  crops  are  moving,  it  it  desirable  and  neces- 
san'  that  the  wool  clip  shall  be  collected  as  soon  as  possible  at  points 
near  to  the  manufacturing  centers.  For  these  reasons  it  has  been 
considered  advisable  to  designate  as  distributing  centers  those  centers 
which  are  close  to  points  of  consumption  and  which  have  the  neces- 
sary facilities  for  handling:  wool. 

S'eces^ity  for  concentratwn. — The  necessities  of  the  Government  at 
this  time  are  such  as  to  require  the  use  of  all  existing  agencies  for 
concentrating  the  wool  near  the  centers  of  consumption.  Therefore 
all  the  wool  of  the  1918  clip  must  be  distributed  through  approved 
dealers  in  approved  centers  of  distribution. 

Approved  dealers  defned, — Approved  dealers  shall  be  those  dealers 
authorized  by  the  War  Industries  Board  to  handle  wool  who  are 
located  in  the  distributing  centers  and  who  buy  from  growers  direct, 
through  agents,  or  from  country  merchants;  and  also  those  dealers 
authorizeaby  the  War  Industries  Board  who  are  located  in  wool- 
growing  districts,  and  who  buy  direct  from  growers  and  resell,  or 
consign  to  the  dealers  in  distributing  centers. 

Approved  distributing  centers  are  the  usual  well-recognized  points 
of  distribution.  ... 

Classes  -of  wool, — ^In  a  general  way,  the  clip  may  be  divided  into 
fleece  wool  and  territory  wool. 

Fleece  wool  shall  be  considered  as  that  which  is  grown  in  the  States 
east  of  the  Mississippi  River,  and  also  the  States  of  Minnesota,  Iowa, 
Missouri,  Arkansas,  and  Louisiana,  and  also  those  parts  of  Kansas, 
Nebraska,  North  Dakota,  and  South  Dakota,  and  other  localities 
where  the  same  general  conditions  prevail.  All  wool  not  listed  as 
fleece  wool  shall  be  considered  territorv  wool. 

In  order  that  the  collection  of  the  clip  may  proceed  in  a^  rapid  and 
orderlv  manner,  the  following  regulations  are  promulgated  by  the 
Wool  ^Division  of  the  War  Industries  Board : 

FLEECE  WOOL  REGULATIONS. 

Compensation  of  groxcer  and  dealer, — Approved  dealers  shall  be 
entitled  to  a  gross  profit  in  no  case  to  exceed  1^  cents  per  pound  on 
the  total  season's  business,  this  profit  to  cover  all  expenses  from 
grower  to  loading  wool  on  board  cars. 

The  grower  shall  receive  fair  prices  for  his  wool  based  on  the  At- 
lanti »  seaboard  price  as  established  on  July  30,  1917,  less  the  profit 
to  the  dealer,  as  stated  above,  and  less  freight  to  seaboard,  moisture 
shrinkage,  and  interest. 

In  no  case  shall  this  be  construed  to  mean  that  there  shall  be  more 
than  U  cents  gross  profits  made  from  time  wool  leaves  growers'  hands 
until  it  arrives  at  the  distributing  center. 

On  consignments  forwarded  to  distributing  centers  the  prices  to  be 
paid  for  the  wool  to  the  approved  dealers  therein  shall  be  those  estab- 
lished by  the  valuation  committee  on  Atlantic  seaboard  values  of 
July  30,'l9l7,  to  which  shall  be  added  a  commission  of  4  per  cent  to  be 
paicl  by  the  Government,  if  bought  by  the  (xovernmcTit,  or  by  the 
manufacturer  to  whom  the  wool  is  allotted  for  other  than  Govern- 
ment purposes.  This  commission  is  to  include  grading  and  other 
expenses  of  handling.     The  consignor  shall  be  charged  with  the 
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freight  on  his  shipment  and  interest  on  all  advances  made  for  his 
account  to  the  date  of  the  arrival  of  his  wool  at  a  distributing  center, 
as  shown  by  the  railroad  receipt.  -         ,  •   i 

On  any  lot  remaining  unsold  in  his  possession  for  a  longer  penoa 
than  six  months  the  dealer  shall  be  entitled  to  charge  storage  and 
insurance  at  the  market  rate,  and  this  additional  charge  shaU  be 

added  to  the  price  of  the  wool.  ,      ,    •      ^    j  n 

Pooling  by  growers  is  advised.— Grov^ers  who  desire  to  do  so  will 
be  allowed  to  pool  their  clips  in  quantities  of  not  less  than  mmimum 
carloads  of  16,000  pounds  and  consign  the  wools  so  pooled  as  one 
account  to  anv  approved  dealer  in  any  approved  distributing  center. 
Growers  are  urged  to  adopt  this  latter  courae  through  county  agents 
or  others,  thus  eliminating  the  profits  of  one  middle  man. 

(rovernment  price. -^A^TOved  dealers  m  approved  distributing^ 
centers  will  be  required  to  open  and  grade  all  their  purchases  or  con- 
signments as  rapidly  as  possible  after  the  arrival  of  ^?pl  a^.P^f.*  ^^ 
distribution.  Prices  on  all  wools,  as  soon  as  graded,  will  be  tixed  bv  a 
(rovernment  valuation  committee  appointed  for  that  purpose  m  the 
different  distributing  centers.  Prices  to  be  paid  by  the  Cxovern- 
ment  at  distributing  centers  for  such  wool  as  it  may  require  are 
to  be  those  established  as  of  July  30,  1917,  at  the  Atlantic  seaboard 
markets.  In  addition  to  said  prices  the  Government  is  to  pay  a 
further  sum  equal  to  4  per  cent  of  the  selling  prices  to  cover  compen- 
sation or  commission  to  approved  dealers  for  their  services  in  col- 
lecting and  distributing  wool.  On  wool  not  taken  by  the  Govern- 
ment for  its  own  use  and  which  may  be  allocated  for  othe^^^^^^^^^^^ 
prices  will  also  be  fixed  in  accordance  with  July  30,  191^  values  a 
Atlantic  seaboard  markets,  and  on  such  wool  approved  dealers  shall 
be  entitled  to  a  commission  or  compensation  of  a  sum  equal  to  4  per 
cent  of  the  selling  price,  and  this  commis^-ion  or  compensati^^^^^ 
be  a  charge  against  said  wool  and  shall  be  collected  from  the  manu- 
facturer to  whom  said  wool  is  allocated. 

Profiteering  is  prohibited. — 

*  **  *  ♦  *  *  * 

Distributing  centers.-The  approved  distributing  centers  for  fleece 

wools  are: 
Boston,  Mass. 


TERRITORY  VrOOL  REGULATIONS. 


Exceptions. — 
♦  * 


♦  *  i«  •«•  - 

Distrihutinn  centers.— i^ov  the  reasons  before  stated,  in  order  that 

flip  1918  wool  clip  may  be  properly  concentrated  near  the  manutac- 

Sriig  center   and  to  make  use  of  every  available  agency  for  ^ring 

and  trading,  all  territory  wools  must  be  consigned  to  one  of  the 

designated  distributing  centers,  which  are  as  f oUows : 

."^    ,   „  x-ovvYork  N  Y  Boston,  Mass. 

PortlatKl  Orett.  st  loiUs  Mo  Philadelphia.  Pa. 

Chicago,  111.  ^t.  i..oms,  oio. 

*  *  *  * 

SMpping.-A8  soon  as  possible  after  wool  reaches  J^e  roilroad^he 
owner  should  load  it  and  consign  it  to  any  approved  dealer  he  may 
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select  in  one  of  the  designated  distributing  centers,  who  will  there 
deliver  the  wool  to  the  Government  or  to  some  manufacturer  to 
whom  the  (Jovernment  may  allot  the  wool.  These  approved  dealers 
will  store,  insure,  handle,  and  deliver  the  wool  unoer  Government 
regulation.  The  grower  should  procure  two  copies  of  the  shipping 
invoice  and  of  the  railroad  bill  of  lading,  and  lorward  the  original 
invoice  and  bill  of  lading  to  the  dealer  whom  he  has  selected  to  handle 
his  wool,  retaining  the  duplicate  in  his  own  possession. 

Advances^  interest  and  freight, — The  grower  shall  be  entitled  to 
receue  an  advance  up  to  but  not  exceeding  75  per  cent  of  the  fair 
estimated  market  value  of  his  wool.  He  shall  pay  interest  on  this 
advance  at  the  rate  of  6  per  cent  per  annum  from  the  date  he  receives 
such  advance  until  his  wool  arrives  at  the  distributing  center  as 
shown  by  the  railroad  receipt.  It  is  not  intended  that  the  grower 
shall  pay  interest  on  advances  after  the  date  of  arrival  as  shown  by 
the  railroad  receipt,  and  he  shall  he  entitled  to  receive  interest  on 
the  selling  value  of  his  wool  after  freight  has  been  deducted  from 
date  of  arrival.  The  Government  is  fixing  the  price  of  the  1918  clip 
on  a  basis  delivered  at  Atlantic  seaboard  points.  It  is  therefore 
in  umbent  on  the  grower  to  deliver  his  wool  at  the  designated  dis- 
tributing centers,  and  the  expense  of  delivering  the  wool  at  such 
centers  will  be  charged  against  the  wool,  on  a  basis  of  the  freight 
rate  from  point  of  origin  to  the  Atlantic  seaboard. 

Valuing  and  grading, — As  soon  as  possible  after  the  arrival  of  the 
wool  at  a  distributing  center,  if  the  wool  is  to  be  taken  in  the  original 
bao«3,  it  shall  be  valued  by  the  Government  valuation  committee.  If 
the  wool  is  to  be  graded  it  shall  be  valued  in  the  piles  by  the  Govern- 
ment valuation  committee  as  soon  as  the  piles  are  graded  and  ready 
for  delivery.  All  grading  will  be  conducted  under  Government 
supervision.  The  grades  out  of  each  clip  will  be  weighed  separately 
ami  the  books  of  the  dealer,  as  far  as  tney  pertain  to  any  grower's 
wool,  shall  be  open  to  him.  Tags,  bucks,  black  or  other  recognized 
discount  fleeces  will  be  paid  for  at  prices  fixed  by  the  Government. 
Bags  will  be  paid  for  in  the  same  manner. 

Payments  to  growers, — Growers  shall  be  entitled  to  payment  on  a 
basis  of  the  date  of  the  arrival  of  the  wool  as  shown  by  the  railroad 
receipt.  However,  as  it  would  be  impossible  for  obvious  reasons 
to  make  settlement  on  each  clip  on  the  date  of  its  arrival,  in  order 
that  the  grower  may  lose  nothing  by  any  delay  in  settlement,  he 
shall  be  enitled  to  draw  interest  on  the  selling  price  of  his  wool  less 
freight  from  the  date  of  the  wool's  arrival  until  the  date  of  final 

settlement. 

Final  returns  will  be  made  as  promptly  as  possible  in  all  cases. 

Com/missions, — The  grower  does  not  pay  the  commission  or  com- 
pensation for  handling  wools  in  the  designated  distributing  centers. 
This  commission  or  compensation  for  handling  will  be  added  to  sell- 
ing price  of  the  wool  and  paid  by  the  buyer. 

If  sold  in  the  original  bags,  the  commission  or  compensation  shall 
be  3  per  cent  of  the  selling  price.  If  the  wool  is  graded,  the  com- 
mission or  compensation  shall  be  3|  per  cent  of  the  selling  price. 
This  commission  or  compensation  includes  drayag^,  storage,  and 
insurance  for  a  period  not  exceeding,  on  any  lot,  six  months  after 
arrivaL    On  any  lot  remaining  imsold  in  his  possession  for  a  longer 

48090—21 32 


488    DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

period  than  six  months  the  dealer  shall  be  entitled  to  charge  storage 
and  insurance  at  the  market  rate,  and  this  additional  charge  shall  be 
added  to  the  price  of  the  wool. 
Mills  located  in  wool-growing  districts. — 

Permits  to  dealers, — 

♦  ♦  *  «  4i  41  ^, 

Lewis  Penwell, 

Chief  of  Wool  Division^  War  Industries  Board, 

VALUATIONS  AS  OF  JULY  30,  1917. 
4(  *  «  «  «  «  * 

Texas. 


Basis  clean  seoond. 


Choica.    Averaca.:  Inferior. 


12  months 

Qood  8  months. 
Oood  6  months. 


SI.  75  2       tl.TOi        tl.« 
1.55  1.50  !  1.45 

1.50  1  1.45  {  L« 


Under  the  foregoing  regulations  the  United  States  (lovernment 
proceeded  to  handle  the  wool  clip  of  1918. 

6.  On  or  about  March  1,  1918,  Mr.  Charles  J.  Nichols,  of  Boston, 
was  appointed  Wool  Administrator  and  at  the  time  of  the  taking; 
over  the  control  of  the  1918  wool  by  the  War  Department  under  the 
auspices  of  the  War  Industries  Board,  Mr.  Nichols,  as  Wool  Admin- 
istrator, was  placed  in  charge  of  the  operating  and  organizing  with 
the  wool  purchasing  quartermaster  to  look  after  the  accounting, 
warehousing,  and  financing  of  the  handling  of  the  1918  wool  clip. 

7.  Thereafter  Mr.  Nichols  proceeded  to  appoint  the  (lovernment 
valuation  committees  provided  for  in  the  regulations  for  the  handling 
of  the  1918  wool  clip,  whose  duty  it  was  to  visit  the  various  wool 
warehouses  and  there  grade  the  wool  exhibited  to  them  by  the 
operators  of  the  warehouses. 

8.  The  Wool  Growers  Central  Storage  Co.  (Inc.),  of  San  Ancelo, 
Tex.,  a  cooperative  association,  had  been  in  business  a  good  many 
years  receiving  from  its  clients  shipments  of  wool  which  were  in 
turn  stored  in  its  warehouse  where  the  various  wool  buvers  were  in 
the  habit  of  coming  and  bidding  on  and  buying  the  wool.  This 
association  did  not  itself  buy  wool  but  handled  the  wool  on  a  solely 
commission  basis,  as  well  as  made  loans  to  its  various  clients  up  to  a 
certain  percentage  of  the  value  of  the  wool,  as  set  by  the  selling  com- 
mittee of  Wool  Growers  Central  Storage  Association.  After  the  wool 
had  been  sold  by  this  association,  the  amount  of  money  advanced,  as 
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well  as  the  commission,  would  be  deducted  from  the  amount  re- 
ceived from  the  sale  of  the  wool  and  the  client  would  be  paid  the  dif- 
ference. The  wool  shipped  to  this  company  came  chiefly  from  the 
counties  of  Tom  Green,  Sterling,  and  Concho  and  other  counties 
which  were  either  adjacent  to  San  Angelo  or  within  100  or  200  miles 
of  the  same.  While  this  company  received  most  of  the  wool  that  was 
grown  in  these  counties  and  territory  adjacent  to  San  Angelo,  certain 
growers  did  not  ship  to  them,  but  shipped  their  wool  directly  to 
Boston  or  other  wool  dealers  in  Texas. 

9.  Wool  as  it  comes  from  the  sheep's  back  is  designated  as  being 
in  the  grease,  which  means  that  it  contains  a  large  quantity  of  yolk 
or  natural  grease,  and  also,  besides  dust  and  vegetable  matter,  a 
considerable  amount  of  dried  perspiration,  or  suint,  sand,  and  other 
dirt  that  is  picked  up  and  sticks  to  the  wool.  The  wool  to  be  made 
usable  has  to  be  washed  and  scoured  during  which  process  all  of  the 
foreign  matter  and  the  grease  is  washed  out.  The  amount  of  weight 
lost  through  the  removal  of  these  substances  when  the  wool  is  washed 
or  scoured  is  termed  shrinkage,  and  the  percentage  of  shrinkage 
varies  from  20  to  80  per  cent.  In  addition  to  the  regular  scouring 
process  it  would  sometimes  become  necessary,  for  the  purpose  of 
entirely  removing  all  foreign  matter  from  the  wool,  to  put  it  through 
a  process  known  as  carbonizing.  This  method  causes  a  shrinkage  of 
from  1  to  3  per  cent  greater  than  the  scouring  method.  A  good 
buyer  is  usually  able  to  estimate  within  1  or  2  per  cent  of  the  shrink- 
age. The  factors  to  be  considered  in  this  connection  are  the  breed, 
the  soil,  the  climate,  and  the  care  with  which  the  sheep  are  raised, 
as  well  as  the  diligence  with  which  the  fleeces  are  put  up.  Fine  wools 
always  shrink  more  heavily  than  coarse ;  and  pulled  wools,  since  they 
are  washed  and  brushed  during  the  process,  show  a  much  less  shrink- 
ajs^e  than  the  fleece  wools. 

10.  Texas  wools  were  designated  as  12  months  wool,  which  means 
wool  sheared  from  sheep  once  a  year;  good  8  months  wool,  which  is 
wool  sheared  at  the  end  of  eight  months'  growth ;  and  good  6  months 
wool,  which  means  wool  that  is  sheared  every  six  months.  During 
the  shearing  season  the  sheep  are  rounded  up  and  are  driven  into  pens 
from  which  shoots  lead  oif  to  smaller  pens,  which  hold  about  10  sheep 
each.  Each  pen  has  a  Mexican  shearer  and  assistant.  The  sheep 
are  sheared  one  at  a  time  and  the  wool  or  fleece  which  comes  from 
each  individual  sheep  is  tied  up  separately  and  in  turn  placed  in  a 
wool  sack  which  holds  on  an  average  of  220  pounds  of  wool.  The 
quality  of  wool  coming  from  each  shoep  varies  in  that  the  wool  that 
comes  from  certain  portions  of  the  sheep  is  more  valuable  than  others. 
The  part  immediately  over  the  shoulder  blades  being  cleaner  and 
niore  free  from  dirt  than  the  part  that  comes  from  the  stomach  or 
from  the  hind  legs,  where  the  wool  is  often  discolored  and  hps  at- 
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tached  to  it  more  or  less  particles  of  manure.  The  buyer  of  wool  must 
therefore  necessarily  be  able  to  estimate  the  portion  of  good  wool  in 
each  fleece,  as  well  as  the  amount  of  dirt  and  grease,  and  he  places 
his  estimate  on  it  in  the  grease,  estimating  that  when  it  is  washed 
there  will  be  so  many  pounds  of  clean  wool  secured  from  each  100 
pounds  in  the  clip. 

11.  When  a  wool  buyer  goes  to  a  warehouse  for  the  purpose  of 
buying  wool  the  representative  of  the  warehouse  gets  down  a  certain 
number  of  bags  out  of  each  clip  amounting  to  from  5  to  7^  per  cent 
of  the  weight  of  the  clip.  These  bags  are  then  opened  at  the  top  and 
slit  down  the  side  so  that  the  individual  fleeces  making  up  the  bag 
are  exposed  and  can  be  readily  handled  by  the  buyer.  The  buyer 
usually  handles  each  fleece  in  the  bags  so  exposed,  examining  them 
for  weight,  length  of  staple  and  amount  of  dirt  and  grease,  and  from 
this  examination  makes  an  estimate  of  the  amount  the  wool  will 
shrink  when  scoured. 

12.  The  committee  that  was  sent  to  San  Angelo  to  grade  the  wool 
in  the  warehouses  of  the  Wool  Growers  Central  Storage  Co.  was  con- 
posed  of  Mr.  Cardwell-Palmer,  the  Texas  representative  and  pur- 
chasing agent  of  Texas  wools  for  the  firm  of  Jeremiah  Williams  & 
Co.,  of  Boston,  Mass.:  Mr.  C  D.  Stokes,  banker  and  merchant  of 
Texas,  and  the  Texas  repi'esentative  of  Winslow  &  Co.;  Mr.  H.  M. 
Cummings,  of  Boston,  a  member  of  the  fiim  of  Brown  &  Adams,  of 
Boston,  and  a  wool  buyer  familiar  with  Texas  and  western  wools 
generally:  and  Albert  S.  Baker,  who  was  formerly  connected  with 
Studley  &  Emory,  of  Boston,  Mass.,  all  expert  judges  of  wool. 

18.  On  the  17th  day  of  iSeptember,  1918,  the  committee  as  herein- 
above named  arrived  at  San  Angelo  and  proceeded  to  examine  the 
wool  in  the  warehouse  of  the  claimant.  The  Government  valuation 
committee  was  met  and  accompanied  in  its  inspection  of  the  wool  in 
the  warehouse  of  the  Wool  Growers  Central  Storage  Co.  by  Mr.  J.  S. 
Allison,  Mr.  Robert  Massie,  and  Mr.  E.  S.  Couch,  who  with  the  nec- 
essary assistants  took  down  from  the  various  clips  that  had  previously 
been  weighed  (and  each  bag  numbered  and  marked  with  its  weight 
and  lot  number)  and  exposed  to  the  conmiittee  a  number  of  bags 
equal  to  from  5  to  7^  per  cent  of  each  clip.  Each  member  of  the 
committee  handled  this  wool  and  made  his  own  estimate  of  the 
shrinkage.  After  each  individual  clip  had  thusly  been  examined, 
the  committee  compared  the  results  of  their  individual  examination 
and  the  average  was  set  down  as  the  shrinkage  of  that  lot  of  wool. 
The  committee  spent  10  days  in  the  claimant's  warehouse  and  placed 
values  on  all  wool  therein,  except  approximately  100,000  pounds 
designated  by  the  committee  as  scouring  wool. 

14.  After  the  committee  had  completed  their  examination  of  the 
wool  of  the  claimant,  at  the  request  of  claimant's  Mr.  Allison,  of  its 
selling  committee,  they  went  back  and  reexamined  four  lots  of  wool 
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on  which  Mr.  Allison  had  alleged  thej'^  had  placed  too  high  a  shrink- 
age. Upon  reexamination  in  the  opinion  of  the  committee  no  change 
was  found  necessary. 

15.  Mr.  Albert  S.  Baker  acted  as  secretary  to  this  committee,  and 
after  completion  of  the  examination  of  the  wool  and  prior  to  his 
departure  left  with  the  claimant  a  list  of  the  wool  examined  by  the 
committee  and  the  shrinkage  placed  on  each  lot.  He  at  the  same 
time  prepared  and  handed  claimant  an  individual  acceptance  card 
for  each  lot  of  wool  examined  by  the  committee,  which  showed  the 
Government  and  claimant's  lot  number  and  the  price  per  pound. 
Each  of  these  cards  were  signed  by  W.  B.  Sayers,  secretary  of  claim- 
ant company,  and  by  him  mailed  to  the  Government  Wool  Admin- 
istrator at  Boston,  Mass.,  and,  with  the  exception  of  the  quantity  and 
the  price  of  the  wool  and  lot  number,  were  identical  with  the  fol- 
lowing : 

September  28,  1918. 

We  accept  the  Government  valuation  of  65f  per  lb.  on  depart- 
ment lot  No.  S.  A.  3588,  out  lot  108,  stored  as  city  San 

Angelo,  State  Texas. 

Wool  Groweks  Central  Storage   Co. 
W.  B.  Sayers,  Secty. 

16.  After  this  committee  had  left  and  after  the  cards  had  been 
signed  and  mailed  by  said  secretary  of  the  claimant,  it  became  dis- 
satisfied with  the  shrinkage  that  had  been  placed  on  the  wool.  Com- 
plaint was  made  by  the  Wool  Growers  Central  Storage  Co.  to  Mr. 
Lewis  Penwell,  chief  of  the  wool  division  of  the  War  Industries 
Board,  Washington,  D.  C,  and  to  Charles  J.  Nichols,  Government 
Wool  Administrator,  that  the  Government  valuation  committee  had 
placed  an  erroneous  valuation  on  the  said  wool. 

17.  On  October  7, 1918.  Mr.  Nichols  addressed  the  following  letter 
to  the  claimant : 

Boston,  Mass.,  Octoher  7,  1918. 

Wool  Growers  Central  Storage  (>o., 

San  Angela^  Tex.: 

Gentlemen  :  We  are  receipt  of  a  letter  from  the  War  Industries 
Board  in  regard  to  the  matter  of  scouring  some  of  the  Texas  wooli 
on  which  there  is  a  question  of  shrinkage,  and  in  reply  would  say 
that  if  you  will  communicate  with  this  office  advising  us  of  the  situa- 
tion wilh  the  growers  in  question  as  to  the  amount  and  description 
of  wool,  also  how  much  and  to  whom  they  wish  to  ship  for  scouring, 
we  will  go  into  the  matter  carefully  and  advise  you  in  regard  to  same. 
Quite  a  percentage  of  the  Tex.as  wool  is  going  to  be  used  for  a  partic- 
ular purpose,  and  in  making  the  tests  for  the  growers  we  should  also 
endeavor  to  interfere  as  little  as  possible  with  the  plans  for  the  ulti- 
mate use  of  this  wool. 
Yours,  truly, 

(Signed)  Charles  J.  Nichols, 

Government  Wool  Administrator, 

CJN/W. 
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18.  On  October  14, 1918,  the  following  telegram  was  sent  claimant: 

[Wetern  Union  Telegram.] 

October  14, 1918. 
C.  W.  Hemphill,  Coleman^  Tex,: 

We  have  no  objection  your  having  Wool  Growers  Central  Storac:e 
Co.  forward  wool  direct  to  public  scouring  mill  Boston  to  be  scoiire<l, 
growers  to  pay  charges.  Government  will  then  revalue  scoured 
product.  Same  valuation  committee  appraised  Texas  wools  Boston 
and  San  Angelo.    See  letter. 

Lewis  Pen  well, 
Chief  of  Wool  Section^  War  Indm^tricH  Board. 
MCK/NBB. 

Washington,  D.  C,  4.44  p.  m., 

November  20^  lOlR. 
Sam  Hill, 

President  Wool  Growers  Central  Storage  Co.^ 

San  Angela^  Tex. : 

Can  send  new  valuation  committee  to  revalue  Central  Storajre 
Wools,  but  must  be  with  understanding  that  new  valuation  is  final 
and  must  be  accepted  by  all  growers  whether  better  or  worse  than 
original  valuation.  Wire  us  wishes  wool  growers  who  consigned  to 
you.  We  are  sending  copy  of  this  telegram  to  Jeff  D.  Avers  ami 
Coleman  County  Wool  Growers  Association. 

Lewis  Penwell, 
Chief  of  Wool  Section^  War  Industries  Board. 
6.20  p.  m. 

19.  The  result  of  this  letter  and  these  telegrams,  and  various  others 
that  are  not  quoted,  was  that  a  second  valuation  committee,  com- 
posed of  Mr.  Charles  F.  Angell,  Jackson  Salter,  and  Joseph  Farquhar, 
was  sent  to  San  Angelo,  Tex.,  for  the  purpose  of  revaluing  the  wool 
of  the  Wool  Growers  Central  Storage  Co.  This  committee  received 
certain  definite  instructions  from  the  United  States  Wool  Adminis- 
trator, which  instructions  were  the  same  that  had  been  given  to  other 
committees  who  had  revalued  wool  where  there  had  been  a  dispiito. 
The  said  committee  had  in  its  possession  a  report  of  the  findinirs  nf 
the  first  committee  and  Mr.  C.  D.  Stokes,  a  member  of  the  fii-st  com- 
mittee, was  to  accompan}"  the  second  committee  for  the  purpose  of 
seeing  that  the  wool  exhibited  to  the  revaluing  committee  was  the 
same  wool  that  had  been  exhibited  to  the  first  committee. 

20.  This  revaluing  committee  reached  San  Angelo  on  or  about  the 
9th  day  of  December,  1918,  and  proceeded  to  the  warehouse  of  claim- 
ant in  company  with  ifr.  C.  D.  Stokes  and  stated  that  their  purpose 
was,  and  Mr.  Stokes  in  turn  stated  that  his  instructions  were,  tu  see 
that  the  same  wool  was  displayed  to  this  committee  that  had  Ix'en 
displayed  to  his.  Thereupon  certain  growers  of  wool  who  h:i'l 
shipped  their  wool  to  the  claimant  and  were  interested  in  the  out- 
come of  the  revaluation,  along  with  the  claimant   protested  against 
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any  examination  by  this  committee,  alleging  that  the  same  did  not 
meet  with  their  approval,  owing  to  the  fact  that  Mr.  Stokes  was  a 
member  and  this  committee  was  bound  under  its  insttuctions  to  accept 
the  findings  of  the  first  committer,  in  the  event  their  findings  differed 
from  the  findings  of  the  first  committee.  The  revaluation  committee 
only  examined  about  four  lots  and  then  quit,  and  on  the  9th  day  of 
December,  1918,  the  following  telegram  was  sent  to  Mr.  Nichols  by 
the  directors  of  the  claimant  company : 

C.  H.  Nichols, 

Govt,  Wool  Advin,^  100  Summer  St.^  Boston,  Mass.: 

We,  the  directors  of  the  Wool  Growers  Central  Storage  Co.,  after 
full  discussion  with  the  wool  growers  find  they  are  not  willing  to 
accept  the  valuations  of  this  new  committee  as  final  unless  satisfac- 
ton-  to  them.  Do  not  care  to  go  to  the  expense  of  handling  these 
wools  again  unless  absolutely  final.    Wire  us  instructions  quick. 

(Signed)  Robert  Massie. 

J.  S.  Allison. 
Sam  H.  Hill. 
W.  B.  Sayers. 
S.  E.  Couch. 

21.  Mr.  Nichols  answered  this  on  December  10,  1918,  as  follows : 

*'  Telegram  received.  Committee  must  proceed  in  customary  man- 
ner as  outlined.  Letter  instructions  given  Stokes.  Revaluation  as 
outlined  is  final.  If  revaluation  not  desired  Government  will  accept 
wool  basis  first  valuation  or  relinquish  prior  right  to  wools  involved 
and  release  same." 

22.  On  December  13, 1918,  Mr.  C.  F.  Angell,  member  of  the  second 
valuation  committee,  "wired  Mr.  Nichols  as  follows : 

'*Have  revalued  a  few  more  clips,  but  found  no  reason  to  change 
original  valuation.  The  Coleman  County  Growers,  who  protested 
to  Washington,  left  for  hume  without  asking  revaluation,  claiming 
that  they  would  not  be  satisfied  unless  they  chose  one  meml3er  of  the 
valuation  committee;  therefore  they  would  accept  original  valua- 
tion. Central  Storage  say  will  not  be  necessary  to  revalue  any  more 
wool,  so  will  leave  for  Boston  Saturday  afternoon." 

23.  Other  than  the  few  clips  examined,  referred  to  in  the  tele- 
gram last  quoted,  the  revaluation  committee  examined  no  further 
wool.  The  claimant  company  proceeded  to  ship  to  the  depot  quarter- 
master at  Boston,  Mass.,  in  October,  November,  December,  and  Janu- 
an\  1918  and  1919,  the  wool  in  question,  for  which  settlement  has 
been  made  by  the  Government  on  the  basis  of  the  valuation  and 
shrinkages  placed  by  the  first  committee. 

24.  The  evidence  shows  332  bags,  containing  92,822  pounds  of  the 
wool  in  claimant's  warehouse,  designated  by  the  first  committee  as 
heavy  wool,  which  they  stated  would  shrink  80  per  cent,  was  sold 
hy  the  Government  at  a  public  auction  and  purchased  by  the  Center- 
uale  Worsted  Mill,  of  Centcrdale,  K.  I.,  and  that,  at  request  of  Col. 
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Gracy,  when  the  wool  in  question  was  scoured,  an  accurate  account 
of  the  shrinkage  of  same  was  kept  which  shows  that  the  shrinkage 
of  the  wool  in  question  was  79.89  per  cent. 

25.  The  claimant  alleges  as  follows : 

First. — That  in  the  instructions  issued  by  the  War  Industries 
Board  hereinbefore  quoted  the  Government  agreed  to  paj^  them 
$1.75  for  choice  12  months,  $1.70  for  average  12  months,  and  $l.t>5 
for  inferior  12  months,  but  that  notwithstanding  this,  the  valuation 
committee  placed  a  value  of  $1.72  on  a  portion  of  their  12  months 
choice,  $1.68  on  some  of  their  average  12  months,  and  $1.60  on  some 
of  their  inferior  12  months;  that  the  prices  as  set  forth  in  the  said 
regulations  of  May  21,  1918,  were  conclusive  on  the  valuation  com- 
mittee, and  the  said  valuation  committee  had  no  right  or  authority 
to  place  any  less  value  on  any  of  the  wool  falling  under  any  of 
the  aforesaid  classes;  and  that  the  committee  erroneously  classed  as 
short  wool  27,600  net  pounds  of  12  months  wool  and  allowed  a  price 
of  only  $1.55,  or  $27,600  less  than  the  price  should  have  been:  and 
that  the  committee  placed  a  higher  price  on  some  of  their  short 
wool  than  they  did  on  their  long  wool,  and  that  the  short  wool  is 
far  less  valuable  than  long  wool,  as  shown  by  the  difference  in  the 
prices  of  the  two  articles  fixed  by  the  War  Industries  Board,  where 
the  highest  price  for  short  wool  is  $1.55,  while  the  highest  price  for 
long  wool  is  $1.75;  that  the  committee  allowed  9  cents  per  pound 
more  for  some  of  the  short  wool  than  it  did  for  a  portion  of  the 
long  wool;  that  the  estimate  of  shrinkage  made  by  the  valuation 
committee  is  wrong;  that  the  claimant  sent  to  the  United  States 
Conditioning  &  Testing  Co.,  of  Philadelphia,  Pa.,  250  pounds  of 
claimant's  lot  No.  339,  Government  lot  Xo.  3569,  and  reports  show 
it  shrank  only  68.92  per  cent,  while  the  valuation  committee  e^^ti- 
mated  that  it  would  shrink  75  per  cent ;  that  200  pounds  of  claimant's 
lot  No.  301,  Government  lot  No.  3562,  shrank  67.50  per  cent,  while 
the  committee  estimated  its  shrinkage  at  74  per  cent ;  that  24  pounds 
of  claimant's  lot  No.  315,  Government  lot  No.  3575,  showed  a  shrink- 
a<^e  of  68.71,  while  the  committee  estimated  the  shrinkage  at  7S 
per  cent;  that  22  pounds  of  claimant's  lot  No.  205,  Government  lot 
No.  3569,  showed  a  shrinkage  of  66.29,  while  the  Government  esti- 
mated it  at  75  per  cent ;  that  26  pounds  of  claimant's  lot  No.  187X, 
Government  lot  No.  3570,  showed  a  shrinkage  of  67.09,  while  the 
committee  estimated  the  shrinkage  at  77  per  cent ;  that  in  arririnp 
at  the  value  of  practically  every  lot  in  the  claimant's  warehouse 
the  valuation  committee  made  gross  mistakes  in  its  estimate  of  the 
shrinkage,  amounts  of  dirt  and  grease  in  the  said  lots. 

Secom(,—T\L9ii  the  United  States  forced  and  compelled  claimant 
corporation  to  deliver  to  it  the  wool  in  its  warehouse  at  the  value 
placed  thereon  by  the  first  valuation  committee. 
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Third, — That  Mr.  Sam  Hill,  vice  president  of  the  chiimant  cor- 
poration, entered  into  an  arrangement  and  agreement  with  Mr.  I^ewis 
Penwell,  chief  of  the  wool  division,  War  Industries  Board,  some 
time  in  May,  1918,  that  the  freight  they  were  to  pay  on  their  wool 
from  San  Angelo  to  Boston  should  be  based  on  the  water  rate  from 
Galveston,  Tex  ,  which  is  cheaper  than  the  all-rail  rate  to  Boston, 
but  that  notwithstanding  this  agreement  they  were  compelled  to 
sliip  their  wool  by  the  all-rail  route,  resulting  in  a  loss  or  damage 
to  it  of  $16,000;  that  they  had  an  arrangement  with  the  Santa  Fe 
Railroad  known  as  concentrating  privilege,  under  which  when  wool 
was  shipped  from  a  point  in  Texas  to  Galveston  and  from  thence 
to  Boston  by  ship,  a  certain  rebate  was  made  to  the  shipper,  which 
amount  was  lost  to  it,  and  in  addition  it  was  forced  to  pay  the  dif- 
ference between  the  rail  and  ship  rate  and  the  all-rail  rate  from  San 
Angelo  to  Boston. 

Decision. 

A  careful  analysis  of  the  claimant's  petition  and  the  evidence 
produced  presents  to  this  Board  for  decision  only  three  questions : 

First, — {a)  Did  the  first  Government  valuation  committee  in  plac- 
ing the  value  on  the  wool  of  the  claimant  make  any  error  in  judg- 
ment and  thereby  place  the  value  of  the  wool  at  a  less  figure  than 
its  true  value  ? 

(6)  Did  the  value  placed  on  the  said  wool  by  the  said  committee 
conform  to  the  prices  as  set  forth  in  the  Government  regulations 
of  May  21, 1918? 

Second, — Did  the  signing  of  the  cards  known  as  acceptance  cards 
(claimant's  Exhibit  No.  14) ,  and  thereafter  the  shipping  of  the  wool 
described  on  the  said  cards,  at  the  prices  therein  set  forth,  and  the 
acceptance  by  the  said  claimant  of  payment  of  the  wool  so  shipped 
at  the  said  prices,  constitute  an  agreement  or  contract  between  the 
claimant  and  the  United  btates,  and  is  the  claimant  bound  by  the 
terms  and  the  conditions  of  the  said  agreement,  thereby  precluding 
any  award  by  this  Board? 

Third. — ^Was  there  any  agreement  entered  into  between  Mr.  Sam 
Hill,  vice  president  of  the  claimant  company,  and  Mr.  Lewis  Pen  well, 
chief  of  the  wool  division  of  the  War  Industries  Board,  whereby  the 
claimant  was  to  be  allowed  to  ship  its  wool  by  rail  and  water  route, 
or,  in  lieu  thereof,  the  claimant  be  allowed  the  difference  in  freight 
between  the  all-rail  route  and  the  cheaper  rail  and  water  route  ? 

First, — {a)  Did  the  "first  Govem7nent  valuation  committee  in  plac- 
ing  the  value  on  the  wool  of  the  claimant  make  any  error  in  judg- 
fnent  and  thereby  place  the  value  of  the  wool  at  a  less  figure  than  its 
true  value? 

The  burden  of  proof  is  on  the  claimant  to  prove  by  a  preponderance 
of  the  evidence  that  the  Government  valuation  committee  made  an 
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error  in  judgment  or  a  gross  mistake,  and  placed  a  wrong  shrinkage 
on  the  wool  of  the  claimant.  This  the  claimant,  in  the  opinion  of 
this  Board,  has  failed  to  do.  The  committee  appointed  by  the 
chief  of  the  wool  division  of  the  War  Industries  Board  consisted  of 
four  expert  wool  buyers,  two  of  whom  were  representative  men  of 
Texas,  conversant  with  conditions  in  the  San  Angelo  district,  familiar 
with  the  wool  handled  by  the  claimant,  from  which  company  they 
had  often  purchased  wool  for  their  houses. 

Mr.  C.  D.  Stokes,  of  Lampasas,  Tex.,  is  a  wool  buyer  of  more  than 
15  years'  experience ;  a  man  who  not  only  buys  for  himself  but  who 
is  also  the  Texas  representative  of  the  firm  of  Winslow  &  Co.,  of 
Boston  (the  wool  center  of  the  United  States) ,  and  one  of  the  largest 
buyers  of  Texas  wools,  who  testified  that  he  each  year  purchased 
for  his  firm  millions  of  pounds  of  Texas  wool. 

Mr.  C.  D.  Stokes  was  so  well  thought  of  by  the  officers  of  the 
claimant  company  that  on  May  16,  1918,  Mr.  Hill,  the  vice  president 
of  claimant  company,  sent  the  following  telegram  to  Mr.  Penwell, 
chief  of  the  wool  division  of  the  War  Industries  Board : 

"  I  have  known  Stokes  Bros.,  of  Lampasas,  Tex.,  for  30  years. 
C.  D.  Stokes  intimately.  They  are  bankers  and  merchants  having 
considerable  money  out  on  wool.  Have  the  confidence  of  every  one 
that  knows  them.  High-class  honorable  business  men.  ?lenty 
strength  financially." 

Again  on  May  22,  1918,  March  Bros.,  G.  T.  Cynn,  and  S.  H.  Hill, 
claimant's  vice  president,  forwarded  the  following  telegram  to  Mr. 
Lewis  ±*enwell : 

"  We  respectfully  recommend  C.  D.  Stokes,  of  Lampasas,  and  in 
our  opinion  he  is  one  of  the  best  judges  of  shrinkage  of  wool  than 
any  man  in  Texas  or  as  good  as  any  in  Boston." 

Mr.  Cardwell  Palmer,  of  San  Antonio,  Tex.,  another  member  of 
this  committee,  is  also  an  expert  Texas  wool  buyer,  conversant  with 
the  conditions  in  the  San  Angelo  district  and  familiar  with  the  wool 
handled  by  the  claimant.  Mr.  Albert  S.  Baker,  at  that  time  a 
buyer  for  the  firm  of  Studley  &  Baker,  of  Boston,  by  whom  he  had 
been  employed  for  17  years,  had  a  general  knowledge  of  Texas  and 
other  wools,  and  he  yearly  liought  for  his  client  large  quantities  of 
Texas  wool.  Mr.  H.  M.  Cunimings,  the  fourth  member  of  the  com- 
mittee and  a  member  of  the  firm  of  Brown  &  Adams,  of  Boston,  is  a 
man  whose  experience  as  a  wool  buyer  was  second  to  none,  and  who 
was  not  only  familiar  with  Texas  wools,  but  was  a  buyer  of  wools  in 
States  adjacent  thereto  and  the  West.  The  livelihood  of  a  wool 
buyer  depends  upon  his  ability  to  judge  the  shrinkage  of  wool  The 
evidence  shows  that  a  buyer  of  wool  must  be  able  to  judge  within  1 
to  2  per  cent  of  its  actual  shrinkage  value,  that  if  he  fails  to  jndge 
within  this  percentage  of  its  actual  shrinkage,  his  firm  in  a  course  of 
a  year  would  lose  large  amounts  of  money. 
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The  committee  appointed  by  the  Wool  Administrator  and  sent  to 
Texas  for  the  purpose  of  valuing  the  wool  of  the  claimant  was  com- 
posed of  high-class  men.  In  fact,  the  greatest  experts  in  the  employ 
of  the  larger  wool  houses  of  Boston.  Not  only  this,  but  one  of  the 
members  of  that  committee  was  placed  thereon  at  the  request  of 
the  claimant,  whose  telegram  of  recommendation  we  have  quoted. 
Suggestions  were  made  during  the  taking  of  the  evidence,  and  in 
the  argument,  that  Mr.  Stokes  had  failed  to  properly  judge  the 
wool  in  question,  and  great  stress  was  laid  upon  certain  alleged 
alterations  of  a  personal  memorandum  he  kept  on  the  shrinkages 
at  the  time  thig  committee  examined.  This  Board  is  of  the  opinion 
that  this  contention  is  without  merit,  as  the  average  estimate  of  the 
whole  committee  was  the  value  placed  on  the  wool. 

Aginst  the  opinion  of  men  of  this  caliber  the  claimant  offers  the 
evidence  of  Mr.  Sam  Hill,  their  vice  president,  who  frankly  admitted 
that  he  was  not  an  experienced  judge  of  wool,  but  was  a  wool  grower; 
and  the  opinion  of  Mr.  Allison,  that  his  experiences  of  judging  wool 
was  limited  to  the  immediate  section  adjacent  to  San  Angelo;  and 
Mr.  J.  M.  Jones,  employed  as  teacher  in  an  agricultural  school,  whose 
testimonv  was  to  the  effect  that  he  had  been  associated  with  some 
wool  experts,  had  been  in  wool  houses,  had  helped  shear  some  sheep, 
but  that  he  had  never  on  his  own  examination  purchased  any  wool 
(p.  462  of  the  Record). 

The  claimant  has  laid  great  stress  on  the  result  of  a  scouring  test 
of  the  wool  described  in  claimant's  Exhibit  No.  4,  which  consisted  of 
a  scouring  test  on  one  lot  of  250  pounds,  one  lot  of  200  pounds,  and 
three  lots  of  20  pounds  each,  on  which  the  report  showed  a  shrinkage 
of  68.92,  67.50,  68.81,  66.29,  and  67.09,  respectively,  and  they  have 
strenuouslj^  argued  that  this  scouring  report  shows  conclusively  that 
the  shrinkage  placed  on  their  wool  by  the  valuation  committee  was 
erroneous.  They  produced  Mr.  Jos.  H.  Shinn,  of  the  United  States 
Conditioning  &  Testing  Co.,  who  testified  to  the  method  of  the 
scouring  of  the  samples  referred  to  in  the  said  exhibit,  and  who 
was  unable  to  state  whether  or  not  the  wool  presented  to  him  for 
this  scouring  test  consisted  of  a  better  quality  of  the  wool  than  the 
average  run  of  the  lot  (p.  399) ,  and  that  he  did  not  remember  whether 
there  was  any  dirt  or  dun  locks  attached  to  the  wool;  who  further 
testified  that  out  of  lot  No.  187X,  Government  lot  No.  3570,  he 
scoured  20  pounds  out  of  6,920  pounds,  and  that  his  house  would 
require  for  an  accurate  test  at  least  2^  per  cent  of  the  lot,  which,  in 
this  instance,  would  be  about  175  pounds.    On  page  403  he  testified : 

"Q.  In  other  words  your  rules  were  not  complied  with? 
"A.  If  it  came  out  of  6,920  pounds  I  did  not  know  that  until  I  saw 
the  figures  here. 
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*'  Q.  Then  you  would  not  say  that  the  test  made  by  you  was  ai> 
accurate  lest  i 
^•A.  As  applying  to  the  whole  lot? 
"  Q.  As  applied  to  the  whole  lot. 
''A.  As  applied  to  the  whole  lot  I  would  have  to  say  no." 

Claimant  through  its  attorney  (p.  404)  admitted  that  the  last  three 
lots  on  the  bottom  of  the  memorandum,  containing  20  pounds  each^ 
were  not  2^  per  cent  of  the  wool  they  were  supposed  to  be  representa- 
tive samples  of. 

The  Government  produced  Mr.  George  M.  Kerr,  of  Philadelphia^ 
a  wool  buyer  and  salesman,  who  testified  he  had  been  in  the  wool 
business  for  36  years  and  was  connected  with  the  Chas.  J.  Webb  &  Co.^ 
of  Philadelphia,  who  bought  a  million  or  two  million  pounds  of  wool 
m  the  West  each  year ;  that  he  was  familiar  with  Texas  wools ;  that  he 
had  a  convei-sation  with  Mr.  Shinn,  of  the  United  States  Conditioning 
&  Testing  Co.,  and  that  Mr.  Shinn  showed  him  a  250-pound  test 
which  showed  a  shrinkage,  according  to  his  opinion,  of  68.92  per  cent, 
and  that  in  addition  to  this,  there  were  three  or  four  or  five  other 
tests  that  he  (Shinn)  was  making  for  Texas  wool  growers,  and  that 
he  made  an  examination  of  the  samples  in  question,  and  in  his  opinion 
the  samples  had  not  been  properly  scoured,  but  had  in  them  from  6 
to  10  per  cent  of  grease  or  dirt  that  had  not  been  removed  (pp.  615^ 
618) ;  that  his  object  in  going  in  to  see  the  samples  was  to  determine 
w^iether  or  not  he  would  buy  any  of  the  wool,  and  that  his  estimate 
of  the  samples  that  he  saw  in  the  grease  would  shrink  around  70^ 
73,  or  74  per  cent. 

The  Government  also  produced  Mr.  Wm.  H.  Lister,  who  testified 
lie  was  in  the  business  of  making  worsted  yam ;  that  he  scoured  wool ; 
that  he  bought  at  the  Government  catalogue  auction  sale  No.  20,  seriea 
No.  74,  lot  No.  150,  S.  A.  3576,  at  27  cents  and  that  the  quantity 
of  wool  delivered  under  this  was  92,872  pounds  of  wool,  and  waa 
scoured  at  Centerdale,  E.  I.,  scouring  mill,  and  at  the  request  of 
Col.  Gracey,  an  accurate  scouring  test  was  made  of  this  wool  and  that 
the  same  showed  a  shrinkage  figure  of  over  79^  per  cent  (p.  937). 
The  evidence  further  establishes  the  fact  that  this  wool  was  a  portion 
of  the  wool  shipped  to  the  Government  warehouse  in  Boston  by  claim- 
ant, and  was  some  of  the  wool  that  the  Government  valuation  conmiit- 
tee  stated  would  shrink  80  per  cent. 

Prior  to  the  introduction  of  Mr.  Lister,  the  Government  produced 
Mr.  Schofield,  of  Centerdale  Worsted  Mills,  the  man  who  had  direct 
charo:e  of  washing  or  scouring  the  wool  in  question  and  who  testified 
that  it  was  the  dirtiest  and  heaviest  wool  that  he  had  ever  washed 
(p.  790). 

This  Board,  at  the  earnest  solicitation  of  claimant's  attorney,  per* 
sonally  made  an  examination  of  the  mill  in  question  and  the  method 
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employed  by  it  in  scouring  this  wool  and  its  method  of  arriving  at  the 
percentage  of  shrinkage,  and  while  the  claimant  in  its  argument  has 
suggested  that  certain  waste  from  the  wool  was  not  properly  accounted 
for,  this  Board,  from  the  evidence  and  its  personal  examination  of  said 
scouring  mill,  is  of  the  opinion  that  this  contention  is  without  merit, 
and  that  the  test  as  reported  by  this  mill  is  a  true  test,  and  shrinkage 
placed  on  the  said  wool  by  said  miU  is  correct. 

The  evidence  that  has  been  produced  clearly  establishes  the  fact 
that  the  year  1917-18,  diu'ing  which  time  the  1918  wool  was  growing, 
was  one  of  the  driest  years  that  has  ever  been  experienced  in  Texas, 
and  that  during  dry  years  the  growth  of  the  wool  of  a  sheep  is  seriously 
interfered  with  and  the  staple  is  shorter  than  in  the  ordinary  year. 
Kot  only  this  but  the  wool  is  dirtier  and  has  more  sand  and  grit  in  it, 
due  to  the  dry  and  dusty  season,  and  the  shrinkage  of  the  wool  is 
therefore  greater.  The  evidence  shows  further  that  the  wool  handled 
by  the  claimant  came  from  counties  that  were  seriously  affected  by 
the  drought. 

Taking  into  consideration  all  that  has  been  stated  above  and  the 
other  evidence  before  this  Board,  this  Board  is  of  the  opinion  that 
the  claimant  has  failed  to  produce  any  evidence  that  would  justify 
it  in  reaching  the  conclusion  that  the  valuation  placed  on  its  wool 
by  the  said  Government  valuation  conmiittee  was  erroneous,  and 
believes  that  the  shrinkage  placed  on  the  said  wool  by  the  said  Gov- 
ernment valuation  committee  was  proper  and  correct.  ' "" 

First. — (6)  Did  the  valuation  placed  on  the  said  wool  hy  the  said 
committee  conform  to  the  prices  as  set  forth  in  the  Government  reg- 
ulations of  May  21, 1918? 

Claimant  has  contended  in  its  petition  and  strenuously  alleged  in 
its  opening  statement  and  argument  to  this  Board,  that  the  placing 
of  the  value  on  its  said  wools  in  any  sum  other  than  the  specific 
figures  set  forth  in  the  Government  regulations  of  May  21,  1918,  of 
$1.75,  $1.70,  and  $1.66  was  erroneous  and  beyond  the  authority  or 
power  of  the  committee. 

The  testimony  establishes  the  fact  that  where  wool  was  offered  to 
the  committee  for  valuation  having  a  length  of  staple  that  did  not 
justify  the  price  of  $1.75  but  was  worth  more  than  $1.70,  that  instead 
of  placing  a  value  on  it  of  $1.75  the  committee  valued  it  at  between 
$1.75  and  $1.70,  and  that  where  it  examined  wood  that  was  not 
worth  $1.70  but  was  worth  more  than  $1.65,  it  placed  a  valuation 
on  the  said  wool  between  these  figures,  and  that  where  in  its  examina- 
tion of  claimant's  inferior  12  months  wool  it  was  apparent  to  the  said 
tsonunittee  that  all  wool  in  the  said  lot  was  not  of  a  staple  justifying 
a  class  as  inferior  12  months  wool,  yet  had  in  it  sufficient  wool  of 
that  length  of  staple  to  make  it  unfair  to  the  claimant  to  give  it  a 
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grade  as  short  wool,  that  the  committee  took  into  account  the  various 
amounts  of  different  staple  in  the  said  lot,  and  placed  a  value  on 
each  proportion,  or  grade,  or  staple,  and  averaged  the  same,  thereby 
arriving  at  the  price  they  placed  on  the  wool. 

The  custom  of  the  wool  trade  in  buying  wool  is  that  when  it  pur- 
chases a  12  months  wool,  the  same  is  supposed  to  consist  of  wool  of 
a  length  of  staple  that  justifies  it  taking  that  class,  and  if  there  is 
mixed  in  it  any  wool  of  a  different  staple  or  length,  the  buyer  at- 
tempts to  make  an  average  estimate  of  the  amount  or  quality  of  the 
different  grades  or  staple,  and  thus  arrives  at  the  average  price  per 
pound  for  the  whole  lot.  This  is  the  universal  custom  in  the  wool 
buying  trade  and  was  the  practice  followed  by  this  valuation  com- 
mittee in  placing  the  value  on  the  wool  of  the  claimant. 

The  regulations  adopted  by  the  War  Industries  Board  were  pre- 
pared by  practical  wool  men,  who  had  in  mind  the  practices,  uses  and 
customs  of  the  wool  trade,  and  this  Board  is  of  the  opinion  that  when 
the  said  War  Industries  Board  adopted  the  regulations  of  August 
21,  1918,  the  members  of  the  valuation  committee  appointed  under 
the  provisions  of  the  said  regulations  were  not  thereby  deprived  of 
their  individual  knowledge  of  the  uses  and  customs  of  the  trade,  nor 
were  they  precluded  from  placing  on  the  wool  examined  by  them  the 
value  they  honestly  considered  the  same  to  have,  and  that  they  were 
the  sole  judges  as  to  whether  or  not  the  wool  exhibited  to  them  for 
examination  and  valuation  were  fair  samples  of  the  grade,  or  class, 
they  purported  to  be,  and  that  if  in  their  examination  of  any  lot  of 
wool  exhibited  to  them  purporting  to  be  of  any  certain  class,  the 
same  turned  out  to  contain  wool  of  a  length  of  staple  that  did  not 
justify  it  in  taking  that  class,  that  this  committee  had  the  sole  au- 
thority to  estimate  the  various  classes  or  grades  in  said  lot,  and  to 
place  on  the  same  a  price  per  pound  different  from  the  maximum 
price  set  forth  in  the  regulations. 

This  Board  is  therefore  of  the  opinion  that  the  valuation  com- 
mittee in  setting  a  price  on  certain  of  the  claimant's  wool  at  a  differ- 
ent figure  from  that  set  forth  in  the  Government  regulations  of  May 
21,  1918,  were  wholly  within  their  rights,  and  that  the  claimant  has 
failed  to  produce  any  evidence  that  will  justify  this  Board  in  revers- 
ing or  setting  aside  the  valuation  placed  on  the  said  wool  by  the  said 
committee,  or  will  justify  this  board  in  reaching  a  conclusion  that 
the  said  valuation  was  in  any  way  erroneous  or  improper,  and  this 
Board  believes  that  the  valuation  placed  on  the  said  wool  by  the 
s-.id  valuation  committee  violated  none  of  the  provisions  of  the  said 
rofrulation  of  Mav  21,  1918.  and  that  the  same  wools  of  the  claimant 
were  properly  and  fairly  valued  by  the  said  committee. 
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Second, — Did  the  signing  of  the  cards  known  as  acceptable  cards 
[claimanfs  Exhibit  Xo.  H)  and  thereafter  the  shipping  of  the  wool 
described  on  the  said  cards^  at  the  prices  therein  set  forth^  and  the  ae- 
ceptance  by  the  said  claimant  of  payment  of  the  wool  so  shipped  at 
the  said  prices^  constitute  an  agreement  or  co7itract  between  the  claim- 
ant arid  the  United  States^  and  is  the  claiinant  bound  by  the  terms  and 
the  conditions  of  the  said  agree^nent  thereby  precluding  any  award 
by  this  board? 

At  the  time  the  valuation  committee  appeared  at  the  warehouse 

of  the  claimant  for  the  purpose  of  valuing  its  wools,  every  lot  of  wool 

in  the  warehouse  with  the  exception  of  certain  wools  designated  as 

scouring  were  valued  by  the  committee  and  before  their  departure 

Mr.  Albert  S.  Baker,  their  secretary,  made  out  and  delivered  to  the 

said  claimant's  cards  known  as  acceptance  cards  (claimant's  Exhibit 

No.  14).    These  cards  were  later  signed  by  W.  B.  Savers,  secretary 

of  the  claimant,  in  form  as  follows : 

"  September  28, 1918. 

"We  accept  the  Government  valuation  of  65 J  per  pound  on  depart- 
ment lot  No.  S.  A.  3588^  our  lot,  108^  stored  at ,  city  San 

Angelo,  State  Texas. 

"Wool  Growers  Central  Storage  Co., 
"W.  B.  Saters,  Secretary, 

Each  and  every  one  of  these  cards  specifically  stated  that  the 
Government  valuation  therein  stated  was  accepted,  and  not  until 
after  the  receipt  by  the  Government  of  the  cards  accepting  the  prices 
of  the  valuation  committee  did  the  claimant  complain.  Thereafter 
the  claimant  protested  and  the'  second  valuation  committee  being 
sent  claimant  refused  to  allow  them  to  revalue  its  wools.  On  the 
14th  day  of  August,  1918,  claimant  was  sent  tlie  following  telegram : 

^  C.  W.  Hemphill,  Coleman^  Tex. : 

"We  have  no  objection  to  your  having  Wool  Growers'  Central 
Storage  Co.  forward  wool  direct  to  public  scouring  mill,  Boston,  to 
be  scoured,  growers  to  pay  charges.  Government  will  then  revalue 
scoured  product.  Same  valuation  committee  appraised  Texas  wools 
Boston  and  San  Angelo.     See  letter. 

"  Lewis  Penavell, 
'       "  Chief  of  Wool  Section.  War  Industries  Board, 
''  MCK/NBB  " 

Thereafter  on  the  10th  day  of  December,  1918, 'a  telegram  was 
forwarded  to  claimant  advising  if  the  Government  would  release  the 
wool  in  question  and  allow  the  claimant  to  dispose  of  same  in  the 
open  market,  as  follows : 

**  Telegram  received.  Committee  must  proceed  in  customary  man- 
ner as  outlined  letter  instructions  given  Stokes.  Revaluation  as 
outlined  is  final.  If  revaluation  not  desired  Government  will  accept 
wool  basis  first  valuation  or  relinquish  prior  right  to  wools  involved 
and  release  same." 
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The  claimant  therefore  had  the  option  of  doing  one  of  the  three 
things:  First,  send  the  wool  to  Boston  to  hare  it  scoured  and  the 
price  fixed  on  scoured  basis.  Second,  have  the  Government  release 
the  wool  to  it  for  sale  in  open  market.  Third,  accept  the  value  placed 
on  its  wool  b}'  the  first  valuation  committee. 

Claimant  was  in  a  position  to  elect  what  it  would  do  untler  the 
circumstances,  and  it  elected  to  ship  to  the  Government  in  accordance 
with  its  first  acceptance,  and  having  so  elected  did  ship  and  has 
received  from  the  Government  every  cent  called  for  in  the  cards  of 
acceptance. 

This  Board  is  therefore  of  the  opinion  that  the  claimant  by  the 
signing  of  the  said  acceptance  cards  and  the  shipping  in  accordance 
therewith  and  the  acceptance  of  the  amount  called  for  thereon,  is 
estopped  from  asserting  any  further  claim  on  account  of  the  selling 
price  of  the  wool  in  question,  and  that  this  Board  is  precluded  from 
granting  to  claimant  any  relief  on  account  of  a  transaction  that  has 
been  completed  by  performance  and  payment. 

Third. — ^yas  tliere  any  agreement  entered  into  between  Mr.  Sam 
nUl^  vice  president  of  the  claimant  company^  and  Mr,  Lewis  Penwell^ 
chief  of  v'ool  division  of  the  War  Industries  Boards  whereby  the 
claimant  was  to  be  alloioed  to  ship  its  wool  by  rail  and  water  route,  or 
in  lieu  thereof j  the  clairnant  be  allowed  the  difference  in  freight  be- 
tween the  aH-raU  route  and  the  cheaper  rail  and  water  route. 

The  evidence  shows  that  some  time  in  May,  1918,  Mr.  Sam  Hill, 
vice  president  of  the  claimant  corporation,  was  in  Washington  and 
called  on  Mr.  Lewis  Penwell,  chief  of  the  wool  division,  War  Indus- 
tries Board,  who  went  with  him  to  tlie  Director  General  of  Railroads 
in  an  effort  to  get  authority  to  ship  the  claimant's  wool  by  boat  from 
Galveston  instead  of  by  the  all-rail  route.  Mr.  Hill  returned  to 
Texas  about  the  22d  day  of  May,  and  on  the  6th  of  June,  1918,  Mr. 
Penwell  addressed  the  following  letter  to  claimant  : 

"  I  have  your  letter  of  May  22d  regarding  the  shipment  of  wool  by 
water  to  the  Atlantic  seaboard  distributing  center.  I  not«  that  yoii 
have  taken  the  matter  up  with  the  Shipping  Board  and  I  shall  be 

flad  to  see  if  there  is  anything  further  that  can  be  done.  However, 
understand  that  the  shipping  situation  is  still  very  acute,  and  there- 
fore assume  that  it  is  extremely  doubtful  whether  th'ey  will  allow 
boats  to  be  used  in  this  case." 

On  September  13th  Mr.  H.  M.  Cummings,  of  the  valuation  com- 
mittee, in  addressing  Mr.  Nichols,  the  Wool  Administrator,  has  the 
following  to  say  as  to  the  freight : 

"*  *  *  Mr.  Sam  Hill,  of  the  Wool  Growers' Central  Storage  Co., 
was  here  last  evening:,  and  told  Mr.  Schreiner  that  Mr.  Penwell  told 
him  while  he  was  in  Washington  last  week  that  the  freight  rate  should 
be  figured  based  on  the  rail  and  water  rat^.  As  instructed  by  vou* 
we  have  fiffured  the  rate  here  228,  which  is  the  all-rail  rate,  and  shall 
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figure  the  Angelo  wool  the  same  way  unless  otherwise  instructed. 
As  you  know,  all  the  Texas  wool  which  was  shipped  direct  to  either 
Boston  or  Philadelphia,  was  shipped  all  rail.  The  rate  of  228  is  25 
per  cent  more  than  the  rate  the  other  wools  carried  on  account  of  the 
increase  in  all  railroad  rates.  The  rail-and-water  rate  is,  of  course, 
cheaper  than  either  of  the  above  all-rail  rates." 

Under  date  of  September  18,  1918,  Mr.  Charles  J.  Nichols  wired 
Mr,  Lewis  Pen  well  as  follows : 

"Our  valuation  committee  in  Texas  have  valued  over  thousand 
lots  giving  grower  the  net  ,Texas  price  for  his  wool  deducting  two 
twenty-eight  on  our  instruction,  as  all  Texas  wools  shipped  east  so 
far  this  vear  have  moved  on  this  rate.  Understand  Sam  Hill,  of  the 
Growers^  Central  Storage  Co.,  quotes  you  as  authorizing  deduction  of 
the  rail-and-water  rate  which  is  less.    Which  rate  should  be  used  ?  " 

Under  date  of  September  18  Mr.  Sam  Hill  addressed  a  letter  to  Mr. 
Lewis  Penwell,  and  in  the  said  letter  made  the  following  reference  to 
the  said  water  rate : 

"Have  not  received  wire  from  you  as  to  instructing  your  water 
routing  wool  as  was  agreed  on  when  I  was  in  Washington." 

To  which  Mr.  Penwell  replied  on  September  19  as  follows : 

"There  is  hitch  with  Railroad  Administration  regarding  water 
rate.  Have  had  matter  up  with  them  for  two  days,  expect  final 
show-down  to-day,  will  wire  you.  Have  wired  Nicnols  re  valuing 
your  eight  thousand  pounds  medium  and  Mexican  wool." 

Under  date  of  September  19  Mr.  Lewis  Penwell  advised  Charles  N, 
Nichols  as  follows : 

"Have  wire  from  Hill,  San  Angelo,  requesting  valuation  com- 
mittee pass  on  their  medium  and  Mexican  wool  about  eighty  thousand 
pounds.  Eailroad  Administration  not  yet  advised  us  regarding 
water  rate,  but  hope  for  final  answer  to-day." 

Under  date  of  September  23  Mr.  Lewis  Penwell  wrote  Mr.  Sam 
Hill  as  follows : 

"  We  received  the  following  telegram  from  you  this  morning : 
" '  Telegram  received ;  wool  committee  are  working  right  along  and 
will  be  here  at  least  another  week.  Would  prefer  that  you  get  final 
answer  from  Railway  Administration  by  the  end  of  next  week  or 
sfx)ner  and  then  so  instruct  wool  committee  here  as  to  routing  wool 
^\v  water.  Wire  answer ; '  and  we  wired  you  this  afternoon  as  fol- 
lows: 'While  it  is  desired  by  all  interested  that  wool  from  Texas 
concentration  points  move  via  rail  and  water  we  deem  it  necessary 
that  appraisal  committee  value  on  basis  on  all-rail  delivery.  Govern- 
ment Wool  Administrator  will  then  rebate  difference  in  frei<jht  to 
prrowers  if  and  when  their  wool  moves  via  rail  and  water.  Railroad 
Administration  hopes  it  possible  to  have  all  these  wools  moved  rail 
and  water  but,  as  can  give  no  positive  assurance,  it  is  necessary  that 
valuation  be  made  on  all-rail  basis.' 

*'It  is  the  desire  of  the  United  States  Railroad  Administration,  the 
wool  section,  and  the  Quartermaster  Department  to  have  the  wools 
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from  Texas  concentration  points  move  via  the  rail-and- water  route 
whenever  possible,  and  we  trust  there  will  be  sufficient  bottoms  avail- 
able to  have  your  wools  move  via  the  water  route.  However,  as  it  is 
necessary  that  the  Government  Wool  Administrator  have  these  wools 
appraised,  valued,  and  paid  for  without  any  unnecessary  delay,  we 
believe  that  it  is  necessary  to  assess  the  all-rail  rate  against  the  wool 
in  order  to  avoid  any  delays  in  settlement.  As  we  wired  you  to-day, 
if  the  growers  are  unable  to  ship  the  wool  via  water  route  the 
Quartermaster's  Department  will  then  rebate  them  the  difference  be- 
tween the  all-rail  rate  as  assessed  and  the  rail-and-water  rate  under 
which  the  wool  might  move.  You  cap  readily  understand  that 
should  the  Government  make  freight  deductions  from  Texas  points 
on  the  basis  of  rail-and-water  rates  and  later  on  would  find  it  was 
impossible  to  have  the  wools  move  that  way  that  it  would  be  very 
difficult  to  collect  from  the  individual  growers  the  difference  in 
f reiffht  rates. 

"  vVe  trust  that  the  arrangements  as  outlined  in  our  telegram  to 
you  to-day  will  be  satisfactory  to  all  concerned." 

Under  date  of  September  23,  1918,  Mr.  Penwell  wrote  a  letter  to 
Mr.  J.  H.  Barnard,  Assistant  Wool  Administrator,  in  which  he  makes 
the  following  reference  to  the  shipment  of  wool  by  the  claimant : 

"  I  have  your  letter  of  September  18,  and  replying  will  state  that 
the  situation  regarding  the  freight  rate  from  Texas  is  as  follows: 

"  While  Mr.  Hill  was  here  he  asked  me  to  go  with  him  to  the  Di- 
rector General  of  Railroads,  which  I  did.  We  were  there  directed 
to  see  a  Mr.  Buxton,  who  told  us  that  it  was  the  desire  of  the  United 
States  Railroad  Administration  to  have  the  Texas  wool  come  via 
water  instead  of  via  rail,  and  I  asked  him  to  write  me  a  letter  so  that 
we  would  have  it  on  file  in  our  office.  Mr.  Hill  immediately  left  for 
Texas,  and  I  have  not  seen  or  heard  from  him  until  I  received  your 
telegram  saying  that  he  had  quoted  me  as  authorizing  the  reduction 
in  the  rate.  Of  course,  he  had  no  authority  to  quote  me,  because  I 
had  never  made  any  such  statement. 

"  I  took  the  matter  up  with  Mr.  Elliott,  in  New  York,  Friday,  and 
together  we  drafted  a  telegram  to  Hill,  as  follows : 

'* '  Have  consulted  Mr.  Elliott  here.  We  suggest  that  wool  be 
settled  for  there  on  basis  of  all-rail  transportation  with  understand- 
ing that  growers  be  rebated  for  any  amount  if  subsequently  shipped 
by  boat.  It  apparently  will  take  several  days  to  get  matter  finally 
adjusted  with  Kail  way  Administration.  The  foregoing  suggestion 
made  to  expedite  settlement.  If  this  is  satisfactory^  wire  Mr.  Nichols 
at  Boston,  where  Mr.  Elliott  will  be  Saturday.  Have  assurances 
f  roni  Railway  Administration  that  entire  amount  of  wool  will  move 
by  boat,  but  make  thii^  suggestion  to  expedite  settlement.' 

"  I  have  just  received  the  following  answer  from  Hill : 

" '  Telegram  received.  Wool  committee  working  right  along.  Will 
be  here  at  least  another  week.  Would  prefer  that  you  get  final  answer 
from  Railway  Administration  by  end  of  week,  or  sooner,  and  then  so 
instruct  wool  committee  here  as  to  routing  wool  by  water.  Wire 
answer,'  and  I  have  replied  to  him  as  follows : 

" '  While  it  is  desired  bj  all  interested  that  wool  from  Texas  con- 
centration points  move  via  rail  and  water,  we  deem  necessary  that. 
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appraisal  committee  value  on  basis  of  all-rail  delivery.  Government 
VVool  Administrator  will  then  rebate  difference  in  freight  to  growers 
if  and  when  their  wool  moves  via  rail  and  water.  Eailroad  Adminis- 
tration hopes  it  possible  to  have  all  these  wools  moved  rail  and  \^ater, 
but  as  can  give  no  positive  assurance  it  is  necessary  that  valuation  be 
made  on  all  rail  basis.'     *     *     *  " 

Under  date  of  October  26,  1918,  Mr.  Penwell  telegraphed  Mr.  A. 
W .  Elliott  as  follows : 

'*We  telegraphed  Central  Storage  Co.  to  send  certain  8  months 
wool  forward  all  rail.  These  wools  belong  to  the  Quartermaster 
Corps,  and  our  instructions  given  San  Angelo  dealers  must  be  exe- 
cuted promptly.  Any  controversy  arising  in  regard  to  all  rail  or 
water  freight,  the  rate  can  be  adjusted  later.  Kindly  wire  Central 
Storage  Co.  at  San  Angelo  to  immediately  ship  forward  wools  as  in- 
structed by  Wool  Administrator;  otherwise  important  Government 
work  will  be  delayed." 

Immediately  upon  receipt  of  the  above  message  by  the  chief  of 
the  wool  section,  Mr.  Sam  Hill  was  telegraphed  in  care  of  the  Wool 
Growere  Central  Storage  Co.  as  follows : 

"  Urgent  Government  requirements  for  gas  defense  makes  it  nec- 
essary that  certain  8  months'  wool  in  your  warehouse  must  move  im- 
mediately via  all  rail.  Kindly  arrange  to  have  these  wools  forwarded 
immediately  all  rail  in  accordance  with  instructions  sent  you  by  Gov- 
ernment Wool  Administrator,  Boston,  as  important  Government 
work  must  not  be  delayed." 

The  foregoing  letters  and  telegrams  simply  indicate  an  attempt  on 
the  part  of  the  claimant  to  make  arrangements  with  Mr.  Lewis  Pen- 
well  for  the  shipment  by  claimant  of  its  wool  by  the  rail  and  water 
route,  but,  in  our  opinion,  the  same  never  resulted  in  any  agreement, 
express  or  implied,  that  the  Secretary  of  War,  under  the  provisions 
of  the  act  of  March  2,  1919,  is  authorized  to  adjust  or  settle. 

Elliott  on  Contracts  defines  an  agreement  as  follows : 

"Agreement,  in  the  legal  sense  as  here  understood,  is  the  union  of 
two  or  more  persons  in  a  common  expression  of  will,  either  by  words 
or  conduct,  or  both,  affecting  their  legal  relations.  There  must  be  a 
meeting  of  at  least  two  minds  in  the  same  intention — an  aggregatio 
Pentium.  As  often  said  in  common  parlance,  '  it  takes  two  to  make 
a  bargain.'  And  the  common  intention  must  be  expressed,  for  a 
mere  mental  undisclosed  intention  or  assent  to  an  offer  is  insufficient 
and  does  not  constitute  an  acceptance.  As  said  by  an  English 
writer,  'An  agreement  is  an  act  in  the  law  whereby  two  or  more 
persons  declare  their  consent  as  to  any  act  or  thing  to  be  done  or 
forborne  by  some  or  one  of  those  persons  for  the  use  of  the  others 
or  other  of  them.'     *     *     *." 

And  again  on  page  25,  paragraph  26 : 

"  In  order  to  supply  this  requisite  there  must  be  a  meeting  of  tlie 
minds  as  to  all  essential  elements.  Both  parties  must  understand 
the  same  thing  in  the  same  sense  and  both  parties  must  be  bound  or 
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neither.  There  must  be  a  meeting  of  minds  on  the  subject  matter, 
relative  to  which  the  proposal  and  acceptance  were  in  fact  made  and 
entered  into." 

The  telegram  under  date  of  September  23  from  Mr.  Penwell  to 
Mr.  Sam  Hill  and  letter  of  the  same  date  from  Mr.  Penwell  to  Mr. 
J.  H.  Barnard  shows  conclusively  that  there  was  never  any  meeting 
of  the  minds  or  any  agreement  entered  into  between  Mr.  Sam  Hill 
and  Mr.  Lewis  Penwell  for  the  movement  of  the  wool  of  claimant  by 
rail  and  water  route.  It  is  true  that  Mr,  Penwell  did  use  his  best 
efforts  to  secure  for  the  claimant  the  rail  and  water  route,  but  it  is 
also  equally  true  that  none  of  the  negotiations  ever  resulted  in  any 
agreement.  There  is  some  evidence  in  the  record  of  an  alleged  con- 
versation between  Mr.  Hill  and  Mr.  Penwell  that  occurred  in  the 
l^resence  of  the  Hon.  C.  B.  Hudspeth,  Congressman  from  Texas. 
This  alleged  conversation  occurred  long  after  the  negotiations  be- 
tween Mr.  Penwell  and  Mr.  Hill  and  after  the  wools  in  question  had 
been  shipped  to  the  Government  and  paid  for,  and  in  our  opinion  the 
letters  and  telegrams  exchanged  between  Mr.  Penwell  and  Mr.  Hill, 
at  and  during  the  time  of  the  negotiations,  are  the  best  and  most 
conclusive  evidence.  An  agreement  to  be  binding  must  be  positive 
and  certain  and  both  parties  to  it  must  understand  the  same  thing 
and  each  party  must  be  boimd  or  neither,  and  this  Board  43elieves 
from  the  foregoing  evidence  that  there  never  was  any  meeting  of 
the  minds,  and  therefore  no  agreement  could  have  or  did  result  from 
the  negotiations  and  the  exchange  of  telegrams  and  letters  between 
Mr.  Penwell  and  Mr.  Sam  Hill. 

For  the  foregoing  reasons  all  relief  asked  for  by  the  claimant 
both  as  to  the  payment  to  it  on  account  of  the  alleged  erroneous  and 
wrong  valuation  of  its  wool  and  on  account  of  the  alleged  agreement 
for  the  shipment  of  its  wool  by  rail  and  water  route  is  denied. 

DISPOSITION. 

Final  order  denvinof  relief  will  issue. 

Lieut.  Col.  McKeeb}^  and  Capt.  Morgan  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


August  18,  1020. 

In  re   CLAIM  OF   MIGHIOAK   MOTOR  8PECIAITIXS   GO. 

Case  No.  2404. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  claim  was  decided  adversely  to  claimant  by  the  Board  of  Contract  Adjust- 
ment on  April  3,  1980.  On  appeal  to  Secretary  of  War  decision  afflrmed, 
and  entire  matter  referred  to  the  Auditor  for  the  War  Department  for 
consideration  and  snch  action  as  he  may  deem  advisable.  (See  Volume 
4,  p.  948.) 

Upon  consideration  of  this  record  it  is  directed  that  the  action  of 
the  Board  of  Contract  Adjustment  in  denying  relief  be  affirmed  solely 
on  the  ground  that  the  situation  here  presented  can,  in  my  opinion, 
be  more  advantageously  considered  and  adjusted  by  the  Auditor  for 
the  War  Department  than  by  the  Claims  Board. 

It  is  accordingly  directed  that  the  record  be  forwarded  to  the 
Auditor  for  the  War  Department  for  such  consideration  and  action 
as  the  facts  may,  in  his  opinion,  require,  and  that  claimant  be  advised 
that  application  for  the  relief  sought  should  be  addressed  to  the 
Auditor  for  the  War  Department. 

(Signed)  Newton  D.  Bakeb, 

Secretary  of  War, 
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Seftemher  3,  1920. 
Case  No.  1504. 

In  re  CLAIM  OF  DEKBT  HOTOB  TBITCX  CO. 

ON   APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIM  AND  DECISION. — This  oUim  was  decided  adversely  to  the  claimant 
by  the  Board  of  Contract  Adjustmeat  on  February  26,  1920.  On  appeal 
to  the  Secretary  of  War  the  decision  was  affirmed.  For  statement  of 
facts  and  decision,  see  Decisions  of  the  Board  of  Contract  Adjustment, 
Volume  3,  page  1018. 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  ac- 
cordance with  the  accompanying  recommendation  of  the  special 
advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

Mat  17, 1920. 

memorandum   FOR  THE  SECRETARY  OF  WAR. 

This  is  an  appeal  from  a  decision  of  the  Board  of  Contract  Adjust- 
ment denying  relief  on  a  claim  for  allowance  by  way  of  amortization 
of  plant  and  special  equipment  under  a  contract  for  the  manufacture 
of  1,600  motor  trucks. 

It  appears  that  on  the  advice  of  Gen.  Jonas  Baker  and  Col.  Drake, 
representing  the  United  States  in  the  procurement  of  motor  trucks, 
the  plant  and  facilities  in  question  were  procured  and  erected  in 
anticipation  of  securing  Government  contracts  for  the  manufacture 
of  trucks. 

The  plant  and  facilities  were  substantially  complete  when  claimant 
obtained  the  informal  contract,  or  purchase  order,  for  1,500  trucks 
which  is  here  involved.  A  formal  contract  between  th^  claimant  and 
the  United  States  for  the  purchase  of  these  1,500  trucks  was  prepared 
by  the  United  States,  but,  owing  to  the  armistice,  it  was  never  exe- 
cuted. The  form  of  contract  so  prepared  contained  provision  for 
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tennination  of  the  contract  by  the  United  States  in  the  public  interest 
and  was  the  usual  form  of  contract  adopted  by  the  United  States  for 
such  purchases. 

Claimant  had  had  other  similar  contracts  and  appears  to  have  been 
familiar  with  the  form  of  contract  in  use  by  the  United  States.  By 
the  letter  announcing  the  award  of  this  contract  claimant  was  in- 
formed that  "  formal  contract  will  follow  later."  On  November  14, 
1918,  the  United  States  sent  claimant  a  telegram  stating  that  the  con- 
tract had  been  terminated  in  the  public  interest,  as  provided  in  claim- 
unfs  contract. 

Under  these  circumstances  the  terms  of  the  formal  contract  as 
drawn  by  the  United  States  in  accordance  with  the  usual  official  form, 
including  the  termination  clause,  may  well  be  considered  as  having 
been  agreed  upon.  It  appears  that  the  clause  providing  for  termina- 
tion of  this  contract  in  the  public  interest  contains  the  following 
provisions : 

"  In  the  event  of  and  upon  such  termination  of  this  contract  prior 
to  the  completion,  as  provided  in  this  section  2,  for  any  reasons 
other  than  the  default  of  the  contractor,  the  United  States  shall 
make  payments  to  and  protect  the  contractor  as  follows : 

"(a)  *  *  *  for  all  articles  of  work  completely  manufactured 
or  completelyperformed.    ♦    ♦    ♦ 

"(6)  The  United  States  shall  reimburse  the  contractor  for  such 
proportion  of  the  contractor's  expenditures  (other  than  expenditures 
for  plant,  facilities,  and  equipment  solely  provided  for  the  per- 
formance of  the  contract)  made  by  the  contractor  in  ^ood  faith  in 
connection  with  the  performance  of  this  contract  as  is  fairly  and 
properly  apportionabie  to  the  articles  or  work  the  delivery  or  per- 
formance of  which  is  so  terminated,  plus  10  per  cent  of  the  amount 
so  ascertained.  Any  raw  materials,  articles  m  process  of  manufac- 
ture, and  other  property  so  paid  for  shall  become  the  property  of 
the  United  States. 

"(c)     ♦    ♦    ♦     (Outstanding  obligations.)     ♦    ♦    ♦ 

"(rf)  The  United  States  shall  also  pay  to  the  contractor  on  account 
of  depreciation  or  amortization  of  plant,  facilities,  and  equipment 
solely  provided  by  the  contractor  at  its  expense  for  the  performance 
of  this  contract  an  amount  to  be  determined  as  the  performance  of 
this  contract  an  amount  to  be  determined  as  follows." 

♦  ♦♦♦♦♦* 

(There  follows  a  statement  of  method  of  determining  the  amount 
of  amortization  of  plant,  facilities,  and  equipment  properly  appor- 
tionabie to  the  uncompleted  portion  of  the  contract.) 

As  the  plant  and  facilities  in  question  can  not  be  said  to  have  been 
^solely  provided  by  the  contractor  for  the  performance  of  this  con- 
tract," and  it  appears  to  have  been  the  intent  of  the  parties  to  limit 
compensation  for  special  facilities  to  those  provided  especially  for 
this  particular  contract,  we  are  of  the  opinion  that  under  the  terms 
of  the  contract  claimant  is  not  entitled  to  compensation  for  any 
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part  of  the  cost  of  its  plant  and  factory  equipment.  The  same 
result  is  reached  if  it  is  assumed  that  claimant  did  not  have  such 
knowledge  of  the  usual  form  of  Government  contracts  as  to  the  mak- 
ing of  the  termination  clause  binding  upon  them.  Under  such  cir- 
cumstances the  established  method  of  adjustment  under  the  Dent 
Act  authorizes  no  compensation  for  plant  or  facilities  constructed 
in  advance  of  any  agreement  with  the  United  States. 

It  also  appears  that  before  the  present  claim  was  filed  claimant 
filed  with  the  United  States  a  claim  for  compensation  for  the  termi- 
nation of  this  contract,  which  claim  contained  items  representing 
labor  and  materials,  together  with  the  following  statements  as  to 
special  facilities  provided  under  the  contract:  '^Special  facilities  to 
be  absorbed  in  contract^  noney 

Subsequently,  on  or  about  the  15th  of  June,  1919,  claimant  exe- 
cuted a  formal  acceptance  of  an  award  based  on  the  claim  above 
referred  to.  This  award  stated  in  terms  that  the  sum  of  $5,255  was 
awarded  to  claimant  in  full  payment  and  discharge  of  its  claim. 
While  we  do  not  find  copy  of  this  award  in  the  file  transmitted,  the 
record  shows  that  it  was  presented  before  the  Board  of  Contract 
Adjustment. 

The  Secretary  of  War  having  made  an  award  in  final  settlement 
of  a  claim  based  on  this  particular  contract,  and  such  award  having 
been  accepted  by  the  contractor  in  full  settlement,  it  should  be  held 
that  all  obligation  of  the  United  States  under  the  agreement  in 
question  has  been  extinguished. 

For  the  reasons  stated,  we  recommend  that  the  decision  of  the 
Board  be  affirmed. 

B.  C.  GOODALB, 

E.  H.  Laoombe, 

Special  Advisers. 


September  8, 1920. 
Case  No.  627. 

In  re  GLAIX  07  NEW  AXSTEKDAM  CASUALTY  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAHC  AHB  decision. — This  claim  was  heard  by  the  Board  of  Contract 
AdjustmeiLt  on  February  24,  1920.  On  appeal  to  the  Secretary  of  War 
thii  decision  was  affirmed,  for  statement  of  facts  and  decision,  see  De- 
oiiloBS  of  Board  of  .Contract  Adjustment^  Volume  3,  page  962. 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  ac- 
cordance with  the  accompanying  recommendations  of  the  special 
adviflers. 

Newton  D.  Baker, 

Secretary  of  War. 

August  24, 1920. 

hbmorakdum  for  the  secretary  of  war. 

After  careful  consideration  of  the  record,  it  is  recommended  that 
the  decision  of  the  Board  of  Contract  Adjustment  be  affirmed. 

R.   C.  GOODALE, 

E.  Henry  Lacombe, 
Special  Advisers  to  the  Secretary  of  War. 
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September  8,  1920. 
Case  No.  1916. 

In  re  CLAIM  OF  STAKB  PIANO  CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIM  AND  DECISION. — This  claim  was  heard  by  the  Board  of  Contract 
Adjustment  on  April  19,  1920.  On  appeal  to  the  Secretary  of  War  this 
decision  was  affirmed.  For  statement  of  facts  and  decisions,  see  Deci- 
sions of  Board  of  Contract  Adjustment,  Volume  4»  page  1296. 

• 

After  careful  consideration  of  the  record  in  this  matter,  the  deci- 
sion of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  ac- 
cordance with  the  accompanying  recommendation  of  the  special 
advisers. 

Newton  D.  Baker, 

Secretary  of  War, 

memorandum. 

I  think  this  claimant  has  been  badly  treated,  but  do  not  see  how 
any  relief  can  be  afforded  it  under  this  claim. 

Claimant  did  make  changes  in  its  plant  and  did  install  additional 
facilities  for  the  express  purpose  of  doing  work  for  the  Government 
in  strict  conformity  to  its  directions.  To  these  ends  it  made  expendi- 
tures. There  was  no  agreement  specifically  to  reimburse  it  for  these 
expenditures.  There  were  the  usual  statements  that  if  it  did  the 
work  well  and  made  its  deliveries  promptly,  it  would  receive  orders 
from  time  to  time  for  additional  quantities.  Its  only  chance  to 
recoup  itself  for  its  expenditures  would  come  out  of  the  profits  it 
might  make  by  the  performance  of  those  contracts.  Presiunably  it 
included  in  its  price  a  certain  proportion  for  amortization.  If  the 
war  had  continued  and  further  contracts  had  been  awarded  to  it  and 
performed,  it  would  eventually  have  been  made  whole.  But  the  war 
ceased  in  advance  of  that  time.  That  circmnstance  could  not  be  made 
the  basis  of  claim,  under  the  Dent  Act,  because  there  was  no  agree- 
ment that  it  would  receive  any  definite  number  of  contracts  before 
that  date.    Claimant  took  the  risk  of  the  war's  continuance. 

After  the  claimant  had  provided  these  special  facilities  it  ob- 
tained two  contracts.  Had  these  been  performed  it  would  have  re- 
covered part  of  its  expenditure.    The  war  having  ceased  before  they 
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were  performed,  both  were  canceled.  Upon  such  cancellation  claim- 
ant should,  upon  a  fair  and  equitable  basis,  have  been  allowed  the 
proper  proportion  for  his  loss  (by  cancellation)  of  all  chance  par- 
tially to  amortize  the  cost  of  its  special  facilities,  but  upon  settle- 
ment of  the  larger  of  these  contracts  no  aniortization  allowance  was 
included.  The  brief  says  that  was  because  the  special-facilities  clause 
was  struck  out  of  both  contracts. 

The  action  of  the  various  liquidations  officers  and  boards  in  con- 
nection with  these  two  contracts  is  not  here  for  consideration.  There 
is  nothing  in  this  claim,  now  before  us,  which  would  warrant  a  direct 
payment  on  account  of  claimant's  expenditures  for  special  facilities. 

The  result  seems  to  be  that,  although  claimant's  only  chance  to  get 
back  such  expenditures  was  through  contracts  thereafter  given,  the 
Government  officers,  by  eliminating  the  special-facilities  clause  from 
these  contracts  and  thereafter  canceling  them,  has  deprived  claim- 
4Uit  of  whatever  small  chance  it  had  even  of  partial  recoupment. 

This  result  seems  to  me  conspicuously  unfair,  but  I  know  of  no 
machinery  whereby  it  can  be  remedied  in  adjustment  of  this  Claim 
Kg.  1916. 

E.  Henry  Laoombe, 

Special  Adviser. 

Atjgust  30,  1916. 
I  concur  in  the  foregoing  recommendation. 

R.  C.  GOODALE, 

Special  Adviser. 


September  S,  1920. 
Case  No.  2527. 

In  re  CLAIM  OF  WESTEKN  CARTSIDaE  CO. 

ON  APPEAL  BErORE  THE  SECRETARY  OP  WAR. 

1.  CLAIM  AHD  DSCI8I0H. — Thii  olaitt  was  heard  by  the  Board  of  Contraet 
Adjustment  on  April  2,  1980.  On  appeal  to  the  Secretary  of  War  thii^ 
decision  was  affirmed.  For  statement  of  facts  and  decisions,  see  Deci- 
sions of  Board  of  Contract  Adjustment,  Volume  4,  page  819. 

After  careful  consideration  of  the  record  in  this  matter,  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompaiiying  recommendations  of  the  spedil 
advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

AtTGUST  24,  1990. 

KBMORAin>nM  FOR  THE  SEGBETARY  OF  WAR. 

After  careful  examination  of  the  record,  we  recommend  that  the 
decision  of  the  Board  of  Contract  Adjustment  in  this  matter  be 
affirmed. 

B.  C.  GOODAUB, 

E.  Henrt  Laoohbs, 
Special  Advisers  to  the  Seoretcery  of  Wtar. 
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September  9,  1920. 
Case  No.  1885. 

In  re  CLAIM  OF  CHICAGO  EAILWAY  EQUIPMENT  CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

L  CLAIM  AND  I)ECI8I0N.«**T]ii8  claim  was  heard  by  tlie  Board  of  Contraot 
Adjufltment  on  ICay  6,  1980.  On  appeal  to  the  Seoretary  ot  War  this  de- 
cision was  affirmed.  For  statement  of  facts  and  decision,  see  Decisions 
of  Board  of  Contract  Adjustment,  Volume  5,  page  250. 

After  careful  consideration  of  the  record  in  this  matter,  the  de- 
cision of  the  Board  of  Contract  Adjustment  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

This  claimant  received,  on  or  about  March  1,  1918,  a  procurement 
order  dated  March  16,  1918,  calling  for  the  production  of  400,000 
155-millimeter  shell  forgings  at  an  agreed  price  of  $2.55  each.  The 
order  stipulated  that  the  United  States  would  pay  for  the  installa- 
tion of  new  equipment  up  to  the  sum  of  $140,000,  and,  further,  that, 
in  case  the  contract  should  be  canceled  by  the  United  States  prior  to 
the  delivery  of  25  per  cent  of  the  forgings,  the  United  States  would 
reimburse  the  contractor  for  any  additional  expenditures  for  the 
same  purpose  not  in  excess  of  the  sum  of  $100,000,  making  a  total 
of  $240,000.  This  procurement  order  was  followed  by  a  formal 
contract  dated  March  81,  1918,  received  by  the  contractor  in  June, 
1918,  and  actually  signed  on  November  9,  1918.  It  embodied  the 
same  terms  as  the  procurement  order  in  so  far  as  they  bear  upon  this 
claim. 

The  claimant  insists  that  before  the  procurement  order  was  issued 
the  terms  of  the  contract  had  been  settled  by  oral  negotiations  which 
differed  from  the  procurement  order  and  the  contract  in  failing  to 
specif}^  any  limitation  upon  the  amount  of  expenditures  for  new 
e(juipment  which  the  Government  was  to  reimburse  the  contractor  in 
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case  of  termination  of  the  contract  before  the  25  per  cent  completion. 
The  claimant  presents  a  claim  for  expenditures  of  this  character  to 
the  amount  of  $311,516.78,  alleging  that  part  of  the  equipment  was 
ordered  prior  to  the  receipt  of  the  procurement  order,  and  that  a 
considerable  portion  of  it  was  later  installed  at  the  instigation  of 
Government  officers.  The  Board  of  Contract  Adjustment  has  denied 
all  right  of  the  claimant  to  receive  more  than  the  $240,000  provided 
in  the  formal  contract  and  the  procurement  order. 

On  this  appeal  claimant's  brief  argues  that  the  termination  clause 
in  the  contract  does  not  apply,  because  the  contract  was  suspended 
and  not  canceled,  and,  accordingly,  that  the  Secretary  of  War  has 
jurisdiction  to  execute  a  supplemental  contract  reimbursing  the  claim- 
ant in  full  for  all  its  expenditures  made  in  good  faith  for  the  fulfill- 
ment of  its  undertaking.  For  the  Government  to  terminate  a  con- 
tract on  a  basis  less  favorable  to  the  United  States  than  that  stipu- 
lated in  the  termination  clause  would  amount  to  the  waived  by  the 
United  States  of  a  valuable  contractual  right.  No  officer  of  the  Gov- 
ernment is  authorized  to  make  such  a  settlement,  and  it  is  the  well- 
settled  policy  of  the  department,  in  adjusting  suspended  contracts 
which  contain  termination  clauses,  to  make  no  settlement  less  favor- 
able to  the  Government  than  the  contract  itself  provides.  This  pol- 
icy is  just,  as  well  as  in  accord  with  the  legal  rights  of  the  Govern- 
ment, and  it  should  be  adhered  to. 

The  claimant  also  urges  that  the  formal  contract  should  be  re- 
formed to  coincide  with  its  version  of  the  oral  agreement.  But  there 
is  no  suggestion  of  fraud,  nor  can  duress  be  implied  from  the  cir- 
cumstances under  which  the  contract  was  finally  signed  two  days 
before  the  armistice.  As  for  mutual  mistake,  the  brief  recites  no 
protest  against  the  terms  of  the  procurement  order  and  of  the  con- 
tract or  any  attempt  to  have  them  corrected  during  the  seven  months 
intervening  between  April  and  November.  The  evidence,  moreover, 
indicates  that  the  $100,000  limitation  was  not  an  error,  but  was  in- 
serted because  the  legal  department  "was  very  insistent  upon  hav- 
ing a  limit  figure  to  any  commitment  of  the  Government." 

While  the  enlarged  oil  reservoirs  and  part  of  the  other  equipment 
were  undoubtedly  urged  upon  the  contractor  in  order  to  insure  due 
fulfillment  of  the  contract,  we  are  referred  to  no  evidence  requiring 
the  inference  of  an  express  or  implied  promise  by  the  Government 
to  pay  the  cost. 

Accordingly,  it  is  recommended  that  the  decision  of  the  Board  of 
(Jontract  Adjustment  be  affirmed. 

EoBERT  McC.  Marsh, 

R.  C.  QOODALE, 

Special  Advisers  to  the  Secretary  of  War. 


September  8,  1920. 
Cases  Nos.  746  and  747. 

In  re  CLAIMS  OF  THE  BONNER  STEEX  CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIM  AKB  DECISION. — This  olaim  was  heard  by  the  Board  of  Contract 
Adjustment  on  February  10,  1920.  On  appeal  to  the  Secretary  of  War 
this  decision  was  affirmed.  For  statement  of  facts  and  decision,  see  De- 
cisions of  Board  of  Contract  Adjustment,  Volume  3,  page  637. 

Upon  careful  consideration  of  the  record,  the  decision  of  the  Board 
of  Contract  Adjustment  regarding  these  claims  is  hereby  affirmed  in 
accordance  with  the  accompanying  recommendation  of  the  special 
advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

August  30, 1920. 

memorandu3i  for  the  secretary  of  war. 

These  claims  are  based  on  the  following  representations : 
(a)  Claimant  alleges  that  he  bought  large  quantities  of  raw  ma- 
terials, including  ore,  coke,  coal,  etc.,  for  operations  during  the  win- 
ter, 1918-19,  on  represenations  of  the  War  Industries  Board  acting 
in  conjunction  with  the  Ordnance  Department  that  he  would  receive 
an  order  or  orders  for  sufficient  tonnage  of  shell  steel  to  consume  the 
raw  materials  purchased  by  the  claimant.  Claimant  also  alleges  that 
he  was  requested,  advised,  and  ordered  by  J.  Leonard  Replogle, 
director  of  steel  supplies  of  the  War  Industries  Board,  and  Maj. 
W.  M.  MacCleary,  of  the  Ordnance  Department,  to  devote  his  plant 
entirely  to  the  manufacture  of  shell  steel,  and  he  was  urged  to  have 
on  hand  sufficient  quantity  of  raw  material,  prior  to  the  cessation  of 
Lake  traffic,  to  last  through  the  winter  of  1918-19,  and  that  he  placed 
orders  for  ore,  coal,  coke,  and  other  material  necessary  to  keep  his 
plant  running  through  the  winter  of  1918-19.  He  claims  a  loss  on 
said  necessary  materials  purchased  of  $92,438.07. 
(h)  Claimant  alleges  that  on  November  6,  1918,  he  received  ad- 

ncfi  that  an  order  of  11,850  tons  of  shell  steel  was  given  him,  and  that 
his  representative,  Mr.  H.  S.  Uphouse,  was  informed  by  Lieut.  Keat- 
ing, of  the  Ordnance  Department,  on  November  12,  1918,  that  the 
order  was  going  through, 
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Claimant  alleges  that  on  the  strength  of  the  knowledge  that  he 
was  to  receive  this  order,  which  had  been  allocated  to  him  by  the 
American  Iron  and  Steel  Institute,  he  obtained  supplies  of  sufficient 
raw  material,  including  ore,  coal,  coke,  and  f erromanganese,  to  manu- 
facture said  11,850  tons  of  steel.  Claimant  sets  forth  a  loss  on  ma- 
terials purchased  necessary  for  said  alleged  order  of  11,850  tons  of 
$101,374.08. 

The  testimony  does  not  convince  me  that  there  was  any  agreement 
on  the  part  of  the  Government  to  take  any  or  all  supplies  produced 

by  the  Donner  Steel  Co.  over  a  specific  period.  There  is  no  doubt 
that  the  claimant,  like  substantially  all  other  steel  manufacturers, 
was  urged  to  produce  steel  for  the  Government,  but  it  appeal^  to 
me  that  the  only  representation  was  that  the  Government  expected 
to  use  his  capacity  so  long  as  the  war  lasted.  There  certainly  was  no 
agreement  with  the  claimant  that  the  Government  would  take  all 
he  produced  and  in  whatever  form  he  produced  it. 

The  claimant,  knowing  that  so  long  as  the  war  lasted  he  had  an 
outlet  for  his  production,  provided  the  raw  materials  and  supplies 
necessary  for  production.  The  purchase  of  said  supplies  and  raw 
materials  in  advance  was  simply  that  of  a  prudent  manufacturer. 
The  geographic  position  of  the  claimant's  plant  and  the  general 
difficulty  of  obtaining  supplies  and  raw  materials,  probably  led  to 
his  purchasing  materials  further  in  advance  of  his  actual  require- 
ments than  would  ordinarily  have  been  the  case. 

He  obviously  bought  these  raw  materials  and  supplies  in  the  ex- 
pectation of  receiving  orders  for  his  capacity  production  over  a  pro- 
tracted period,  and  he  undoubtedly  would  have  received  such  orders 
if  the  war  had  not  come  to  an  end.  He  certainly  must  have  realized 
that  the  necessities  of  the  Government  in  regard  to  shell  steel  were 
based  entirely  on  the  duration  of  the  war,  and  that  in  preparing  to 
produce  material  used  for  war  purposes,  in  anticipation  of  receiving 
additional  orders,  he  was  using  his  judgment  as  to  the  further  dura- 
tion of  the  war. 

Maj.  MacCleary  testified,  page  227:  "I  told  him  that  we  would 
use  his  capacity  as  long  as  the  war  lasted."  And  on  page  211 : "  There 
was  no  agreement  with  the  Donner  Steel  Co.  that  the  Government 
would  take  all  they  produced  and  in  whatever  form  they  produced  it" 

It  would  appear  to  me,  therefore,  from  the  record  and  the  testi- 
mony that,  while  the  claimant  was  undoubtedly  told  that  the  (xov- 
ernnient  needed  his  production  of  shell  steel,  it  was  made  reasonably 
clear  to  him  that  the  necessities  of  the  Government  would  exist  onlv 
so  lonp  as  the  war  lasted,  and  that  no  agreement  was  entered  into 
hofween  him  and  the  Governmont  coverinc^  his  production  for  a 
given  period  beyond  what  was  to  be  produced  on  ordere  actually 
awarded  him. 
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The  claim  No.  747  is  based  entirely  on  a  letter  of  the  American 
Iron  and  Steel  Institute,  dated  November  6, 1918,  advising  the  claim- 
ant that  an  additional  11,850  tons  of  steel  had  been  allocated  to  him. 
This  letter  of  allocation  expressly  states :  "  You  will  complete  your 
negotiations  with  Army  Ordnance  in  the  usual  manner." 

The  letter  was  not  an  order,  and  it  was,  in  my  opinion,  generally 
understood  by  the  larger  steel  and  iron  manufacturers  that  the 
American  Iron  and  Steel  Institute  acted  only  in  an  advisory  capacity, 
and  that  it  had  no  actual  governmental  authority  to  place  orders. 

It  is  true,  of  course,  that  in  a  vast  majority  of  cases  the  alloca- 
tions made  by  the  American  Iron  and  Steel  Institute,  acting  for  the 
War  Industries  Board,  were  accepted  without  question  or  comment 
by  llie  bureaus  of  the  War  Department.  On  the  other  hand,  how- 
ever, it  was  recognized,  and  I  think  very  generally,  that  the  Ameri- 
can Iron  and  Steel  Institute  and  the  War  Industries  Board  had  no 
actual  authority  to  place  orders. 

There  are  undoubtedly  many  instances  on  record  where  an  alloca- 
tion made  by  one  of  the  agencies  acting  for  the  War  Industries 
Board  was  not  accepted  by  the  interested  bureau  of  the  War  Depart- 
ment. The  bureaus  frequently  did  refuse  to  accept  allocations  made 
by  an  agency  of  the  War  Industries  Board  for  any  one  of  a  number 
of  reasons,  such  as  lack  of  confidence  in  the  manufacturer,  geo- 
graphic location  of  his  plant,  delinquency  on  other  contracts,  poor 
quality  of  production,  or  other  cause.  It  is  a  fact  that  the  bureaus 
of  the  War  Department  had  the  right  to  reject  allocations  and  did 
so  reject  them  in  many  instances. 

Thus  it  becomes  apparent  that  the  statement  "  You  will  complete 
your  negotiations  with  Army  Ordnance  in  the  usual  manner "  was 
more  than  a  form,  and  that  no  allocations  could  be  considered  bind- 
ing on  the  Government  until  the  negotiations  with  the  interested 
bureau  of  the  War  Department  had  actually  been  completed. 

In  this  case  it  is  obvious  that  the  negotiations  were  not  completed 
and  that  no  order  issued  from  the  Ordnance  Department.  It  does 
not  appear  to  me  that  the  claimant  was  justified  in  believing  that 
be  had  an  order  until  he  proceded  to  complete  his  negotiations  with 
the  Ordnance  Department. 

I  recommend  that  the  decision  of  the  Board  of  Contract  Adjust- 
ment in  the  two  cases,  746  and  747,  be  affirmed. 

Herbert  H.  Lehman, 
Special  Adviser  to  the  Secretary  of  War. 

September  8, 1920. 
I  join  in  the  above  recommendation. 

E.  C.  Goooale, 
Special  Adviser, 
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iSeptembeb  22, 1920. 
Case  No.  505. 

In  re  CLAIM  OF  BICEETT  MACHINE  &  XANUFACTUEUTG  CO. 

ON  APPEAL  BEFORE  THE  SECRETAKY  OF  WAR. 

1.  CLAIM  AND  DECISION. — This  claim  was  decided  adversely  to  the  claimaiit 

by  the  Board  of  Contract  Adjustment  on  Jannaiy  16,  1920. 

2.  On  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of  Contract 

Adjustment  was  affirmed. 

3.  For  statement  of  facts  and  decision,  see  Decisions  of  tht  Board  of  Contraet 

Adjustment,  Volume  3,  pasre  03. 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

If  for  the  purposes  of  argument  it  were  conceded  that  Mr.  Merry- 
weather,  chief  of  the  machine  tool  section  of  the  War  Industries 
Board,  had  authority  to  contract  for  the  purchase  of  metal  planers, 
the  claimant's  contention  would  not  be  established.  Its  oral  offer 
of  October  6,  1918,  which  was  submitted  to  the  assistant  in  charge 
at  Mr.  Merry  weather's  office,  was  a  proposition  to  sell  claimant's  pro- 
duction of  November,  December,  and  January,  which,  it  was  stated, 
would  be  a  total  of  27  planers. 

About  the  reply  to  that  offer  there  can  be  no  dispute,  as  it  is  in 
writing — a  telegram  from  Mr.  Merryweather.  The  utmost  that  can 
be  claimed  for  it  is — conceding  his  authority — that  the  seven  planers 
would  be  accepted  if  delivered  in  November,  that  they  were  allotted 
to  the  Singer  Manufacturing  Co.,  which  would  be  primarily  obli- 
gated to  pay  for  them,  and  that  the  Government  would  guarantee  the 
payment.  Nothing  is  said  about  the  other  20  planers ;  they  are  not 
accepted,  nor  is  there  offer  specifically  rejected.  Presumably  claim- 
ant believed  that  all  were  accepted ;  its  future  conduct  accords  with 
such  a  belief,  but  its  optimistic  expectation  is  no  sufficient  substitute 
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for  the  acceptance,  which  was  asked  for  but  not  given.    As  these 
seven  were  delivered  and  paid  for,  they  are  out  of  the  case. 

As  to  the  conversations  had  with  Mr.  Dunn  and  Lieut.  De  Turk, 
they  amounted  to  no  more  than  negotiations.  Claimant's  witness 
practically  concedes  this,  for,  on  S.  M.  page  56,  he  says : 

"  I  told  him  I  would  not  agree  to  that  until  I  went  home  and  I 
would  telegraph  Lieut.  De  Turk  and  let  him  know  what  I  had  de- 
cided to  do." 

Upon  his  return  home  a  letter  was  sent,  November  4,  1918.  It  is 
set  forth  in  full  in  the  Board's  opinion.  It  was  in  substance  an  offer 
to  make  and  deliver  six  planers  in  December,  described  as  those 
which  Lieut.  De  Turk  had  said  were  wanted  for  the  Osgood  Bradley 
Car  Co.  The  letter  states  that  there  is  an  absolute  necessity  of  quick 
action  if  he  (De  Turk)  wants  planers  in  December.  Obviously, 
when  this  letter  was  written  no  agreement  had  been  reached. 

The  record  has  been  searched  in  vain  for  any  acceptance  of  the 
offer  of  November  4. 
We  recommend  that  the  decision  of  the  Board  be  affirmed. 
September  20, 1920. 

£.  Henry  Laoombe, 
r.  c.  goodale, 

Special  Advisers. 


Sbftbicbsr  2S|  1920. 
Case  No.  2402. 

rn  re  CLAIM  OF  UTTEEKATIONAL  DUPLEX  COAT  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

I 

X.  CLAIH  AND  DECISION. — This  case  was  decided  by  the  Board  of  Contract 
Adjustment  on  June  8,  1920.  TTpon  appeal  to  the  Secretary  of  War  by  the 
special  member  of  the  War  Department  Claims  Board  assigned  to  Air 
Service,  the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed. 
For  statement  of  facts  and  decision,  see  these  Decisions,  Tolnme  4,  page 
1053. 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORAKDUM. 

I  have  carefully  examined  the  entire  record  in  this  case.  It  seems 
unnecessary  to  enter  into  discussion  of  the  question  of  responsibility 
for  lack  of  material. 

In  the  findings  and  conclusions  of  the  Board  on  the  question  of 
waiver  set  forth  in  its  decision  of  April  6,  1920,  and  in  the  further 
expression  of  opinion  thereon  set  forth  in  memorandum  of  May  25, 
1920,  I  fully  concur  and  recommend  that  the  decision  of  the  Board 
be  affirmed. 

September  14,  1920. 

E.  Henry  Laoombe, 

Special  Adviser. 

September  21,  1920. 
1  concur  in  the  above  memorandum  and  recommendation.  I  do 
not  interpret  the  decision  of  the  Board,  however,  as  inconsistent  with 
any  default  on  the  part  of  claimant  being  taken  into  account  in  the 
adjustment  of  items  of  the  claim  antedating  the  conversation  with 
Maj.  Hayes  immediately  after  the^  armistice,  in  so  far  as  in  the 
opinion  of  the  Board  making  adjustment,  such  circumstance  may 
have  a  bearing  on  what  is,  under  all  the  circumstances,  a  fair  and 
equitable  settlement.  In  so  far  as  concerns  items  of  expense  incurred 
after  the  conversation  and  pursuant  to  the  conversation  with  Maj. 
Hayes,  I  think  the  United  States  must  be  considered  as  having  waived 
any  previous  d«|f  ault. 

R.  C.  GOODALE, 

Speciai  Adviser. 
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September  25,  1920. 
Cases  Nob.  2025  and  2026. 

In  re  CXAIMS  OF  GIXXETTE  SAFETY  RAZOK  CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CJUUM  AND  DECISION.— On  Kay  14,  1920,  the  Board  of  Contract  Adjugtment 
rendered  decisions  in  the  above  cases,  denying:  all  relief.  Upon  appeal  to 
the  Secretary  of  War  the  said  decisions  of  the  Board  of  Contract  Adjust- 
ment in  both  of  the  above  cases  were  afflrmed.  (For  statements  of  facts 
and  opinions,  see  these  Decisions,  Vol.  6,  p.  361.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  aflBrmed  in  accordance  with 
the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War, 

MEMORANDUM. 

These  claims  are  based  on  an  alleged  oral  agreement  October  8, 
1918,  with  Capt.  Standart,  an  officer  of  the  hardware  and  metals 
branch  of  the  Procurement  Division. 

The  Board  held  that  Capt.  Standart  had  no  authority  to  contract, 
the  Government  having  assigned  the  duty  of  making  contracts  to 
other  authorities.  Also  that  claimant's  representative  at  that  inter- 
view (Mr.  Pelham)  knew  that  the  captain  "  was  not  a  contracting 
officer,"  citing  his  (Pelham's)  testimony  to  that  effect.  This  quoted 
testimony  is  explained  by  the  witness,  as  follows : 

"  Up  to  the  last  of  August  or  early  in  September,  Capt.  Standart 
would  sign  orders  for  razors.  There  came  a  time,  I  should  say  in  Sep- 
tember, when  they  stated  their  routine  had  changed,  and  that  they 
then  made  requisition  and  upon  this  requisition  contracts  were  signed 
in  the  Contract  Division,  and  when  I  said  I  knew  he  was  not  a  con- 
tracting officer,  I  meant  from  that  time  on  I  knew  he  did  not  sign 
the  written  contracts." 

From  the  date  of  our  entry  into  the  war  claimant  was  asked  to 
furnish  razor  kits  and  extra  blades.  At  first  these  requests  came  from 
depot  quartermasters,  afterwards  from  Capt.  Standart.  Eepeatedly 
these  oral  requests  were  accompanied  with  instructions  to  get  busy  at 
once  and  deliver  as  soon  as  possible ;  in  many  instances  delivery  had 
begun  before  the  written  purchase  order  followed  the  oral  request. 
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Claimant's  witness  testified  that  from  first  to  last  it  had  more  than 
100  separate  contracts,  under  which  it  had  delivered  3,400,000  razors; 
that  in  most  of  these  cases  work  began  or  delivery  was  made  under 
the  oral  request  and  that  in  every  such  instance  a  written  contract 
followed  such  request  and  conformed  to  its  terms.  Under  these  cir- 
cumstances any  reasonably  prudent  person  w-ould  naturally  infer  that 
the  officer  whose  oral  requests  for  delivery  of  razors  were  always  sub- 
sequently confirmed  in  writing  had  authority  to  make  a  binding 
agreement  for  the  purchase  of  more  razors.  The  situation  seems  to 
have  been  one  which  the  framers  of  the  Dent  Act  had  in  contempla- 
tion. 

As  to  the  alleged  agreement  of  October  3,  claimant's  witness  testi- 
fied that  Capt.  Standart  showed  him  his  requisitions  for  razors, 
gave  him  a  memorandum  of  quantities,  and  told  him  he  must  be 
prepared  to  deliver  that  quantity — 1,179,000  immediately,  500,000 
before  January  1,  1919,  and  2.000.000  between  January  1  and  July 
1,  1919.  Capt.  Standart  testified  that  what  took  place  at  this  inter- 
view was  that  claimant  wanted  to  know  as  near  as  possible  what 
their  proportion  of  the  business  would  be  for  the  balance  of  the 
year  and  for  the  next  year ;  that  he  estimated  as  to  what  that  might 
be,  but  did  not  authorize  or  recommend  or  request  claimant  to  deliver 
any  specific  amount;  that  he  had  information  that  claimant  was 
cutting  down  its  production  on  Government  business  and  converting 
a  certain  portion  of  their  production  to  domestic  trade,  for  which 
reason  he  begged  claimant's  representative  to  speed  up  production 
on  its  Government  business. 

As  to  the  cutting  down  of  production  under  Government  contracts* 
the  witness  appears  to  have  been  in  error:  it  is  shown  that  on  the 
date  of  this  interview  there  was  no  outstanding  unfulfilled  written 
contract  between  claimant  and  the  Government.  But  on  the  main 
controversy  here,  viz,  whether  or  not  there  was  an  oral  agreement  to 
purchase  additional  razors,  the  witnesses  are  in  conflict.  The  Board 
had  the  advantage  of  hearing  the  witnesses  and  observing  their  de- 
meanor on  the  stand.  Maj.  O'Neill  and  Mr.  B.  A.  Low,  who  sign 
the  Board's  report,  are  the  gentlemen  before  whom  the  testimony 
was  taken.  For  that  reason  I  am  not  inclined  to  recommend  that 
the  decision  of  the  Board  should  be  reversed. 

I  recommend  affirmance. 

September  28,  1920. 

E.  Hekry  Laoombe, 

Special  Adviser. 

September  24,  1920. 
I  concur  in  the  above  memorandum  and  recommendation. 

R.  C.  Goodale, 
Special  Adviser. 


September  80,  1920. 
Cases  Nos.  2448  and  2334. 

fn  re  CLAIKS  OF  LAFGROCK  BROTHERS  CO. 

ON  APPEAL  BETORE  THE  SECRETARY  OF  WAR. 

1«  CUilX  AND  BECISIOir. — These  cases  were  decided  adversely  to  the  claimant 
liy  the  Board  of  Contract  Adjustment  April  S,  1920.  TTpon  appeal  to  the 
Seeretary  of  War,  the  deoislon  In  both  oases  was  affirmed.  See  Volume 
4,  these  decisions,  pp.  1048  and  1045. 

Upon  consideration  of  the  record  in  these  matters,  it  is  directed 
that  the  decision  of  the  Board  of  Contract  Adjustment  be  affirmed 
in  each  case.  The  testimony  of  Capt.  Carpenter  and  the  informal 
statements  of  his  associates  are  conclusive  upon  the  point  that  the 
Government  explicitly  declined  to  agree  to  furnish  the  materials  in 
any  given  time,  and  that  the  contractor  so  understood,  and  accepted 
in  advance  the  consequences.  The  fact  that  the  contractor  sought 
further  contracts  on  the  same  terms,  without  then  urging  any  claim 
for  delay,  is  also  significant.  The  express  provisions  of  the  contract 
under  v«rhich  the  claim  of  Gray  &  Davis  (No.  160-C-2657)  arose, 
distinguishes  that  claim  from  those  now  under  consideration. 

Newton  D.  Baker, 
Secretary  of  War, 
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September  1,  1920. 
Cass  No.  2856. 

fn  re  CLAIM  OF  WESTERN  KIVEES  CO. 

1.  jriTBlSDICTION— COMPENSATION  FOR  DREDQINQ  OPERATIONS. — ^Where  a 

contract  for  dredglnsr  provided  that  the  Ooverament  should  tow  the  con- 
tractor's dredge  boats  to  the  scene  of  operations  and  should  compensate 
the  contractor  at  a  fixed  rate  for  time  lost  through  breakdowns  in  opera- 
tion, the  contractor  is  entitled  to  have  all  towing  of  its  boats  essential 
to  the  expeditious  commencement  of  operations  performed  by  the  Govern- 
ment free  of  charge  to  the  contractor,  and  is  entitled  to  compensation  for 
all  time  lost  through  breakdowus  not  reasonably  attributable  to  the  fault 
of  the  contractor. 

2.  CLAIM  AND  DECISION.— Appeal  from  decision  of  the  Ordnance  Claims  Board 

on  a  claim  under  0.  0.  103  for  $1,787.50  damages  in  connection  with  a 
purchase  order  contract  for  dredging.    Held,  claim  allowed  in  part. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  G.  O.  103,  to  adjust  a  dispute  under  the 
terms  of  a  formal  contract  between  the  claimant,  the  Western  Eivers 
Co.  and  the  United  States,  acting  through  the  Thompson- Starrett 
Co.  agent,  before  this  section,  on  appeal  from  the  Ordnance  Claims 
Board. 

FINDINGS  or  FACJT. 

1.  On  December  12,  1918,  the  Thompson- Starrett  Co.,  acting  as 
agent  for  the  United  States  Government,  issued  a  purchase  order, 
under  the  terms  of  its  contract  with  the  Government,  whereby  the 
Western  Eivers  Co.  contracted  for  services  of  the  dredge  Western^ 
two  dump  scows  and  coal  flat  with  crew,  for  dredging  work,  both 
of  earth  and  rock,  at  intake  near  Lock  7,  Nitro,  W.  Va.  This  pur- 
chase order  at  the  end  thereof  was  signed  by  the  Thompson-Starrett 
Co.  as  agent  of  the  United  States  and  accepted  by  the  Western 
Rivers  Co. 

2.  Under  this  purchase  order  the  Government  agreed  to  furnish  a 
tow  boat  and  tender  service  and  to  bring  the  dredge  and  accompany- 
ing boats  of  the  claimant  from  Louisville,  Ky.,  to  Nitro,  W.  Va., 
free  of  charge. 

3.  The  claimant,  under  this  purchase  order,  was  to  receive  $150 
per  day  of  10-hour  shifts,  one  or  two  shifts  per  day  as  required,  and 
proportionate  parts  of  day  to  be  paid  at  the  same  rate.  Compensa- 
tion was  to  start  when  the  dredging  began. 
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4.  This  contract  also  contains  the  following  clause: 

"  Compensation  for  time  lost  due  to  breakdowns  incident  to  dredg- 
ing operations  or  river  conditions  shall  be  paid  for  at  the  rate  of 
one  10-hour  shift  for  each  day  dredge  is  so  laid  up.  No  time  is  to  be 
<;harged  for  Sundays  or  legal  holidays,  unless  work  is  performed  on 
said  days. 

."Payments  are  to  be  made  monthly  for  work  during  preceding 
<^lendar  month." 

0.  The  claim  as  presented  by  the  claimant  is  for  the  sum  of  $1,- 

757.50,  and  may  be  properly  divided  into  three  items : 

(1)  The  first  item  is  for  $190  charged  claimant  by  the  Government 
for  certain  towing  done  by  the  Government  towboat  Winifred. 

(2)  The  second  item  is  for  $180  charged  the  Government  by  claim- 
ant for  removing  certain  spare  parts  of  the  dredge  away  from  the 
point  of  operation,  Nitro,  W.  Va. 

(3)  The  third  and  main  item  of  the  claim  for  time  lost  due  to 
dredge  breakdowns  for  which  claimant  was  not  paid. 

6.  The  first  item  of  $190  was  deducted  from  payments  due  the 
claimant  because  the  Winifred^  the  Government  towboat,  which 
under  the  terms  of  the  purchase  older  was  to  tow  claimant's  fleet  of 
dredge  boats  to  the  point  of  operation,  did  some  towing  for  the 
Western  Eivers  Co.  while  the  outfit  of  the  Western  Bivers  Co.  was 
held  up  for  repairs.  This  towing  done  by  the  Winifred  was  to  help 
claunant's  steamboat  to  Ashland  with  a  derrick  boat  which  was  to 
lower  the  A-frame  on  the  dipper  dredge.  This  towing  expedited  the 
repairs  to  the  A-frame  and  hastened  the  arrival  of  claimant  at  Nitro, 
the  scene  of  operations. 

7.  Claimant's  second  item  is  for  $1 80,  charged  the  Government  by 
claimant  for  removing  certain  spare  parts  of  the  dredge  away  from 
the  point  of  operation,  Nitro,  W.  Va.,  and  arose  as  follows : 

Upon  the  completion  of  the  work  at  Nitro  the  Western  Eivers  Co. 
proceeded  to  Charleston  to  do  certain  private  dredging  at  that  place. 
Upon  their  departure  from  Nitro  it  was  uncertain  as  to  whether 
there  would  be  further  work  upon  their  return  from  Charleston.  '  On 
their  removal  from  Nitro  up  the  river  to  Charleston,  claimant  left 
certain  extra  parts  lying  on  the  bank  with  the  intention  of  having 
such  parts  on  hand  upon  their  return  for  further  work.  On  their 
return  from  Charleston  there  was  no  further  work  to  be  done.  The 
river  being  low  at  that  time  they  were  compelled  to  proceed  to  Point 
Pleasant,  lower  down  the  river,  and  could  not  stop,  on  account  of 
the  low  water,  to  pick  up  such  extra  parts  as  had  been  left.  This 
necessitated  an  extra  trip  from  Point  Pleasant  to  Nitro  to  get  this 
material.  Claimant  sent  their  derrick  boat  after  this  material,  and 
the  charge  of  $180  is  for  that  trip. 

8.  Claimant's  third  and  main  item  of  claim  is  for  time  lost  due  to 
dredge  breakdowns  for  which  claimant  was  not  paid.  It  is  stated 
by  Mr.  Meyers,  who  was  in  charge  of  this  dredging  work  for  the 
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Thompson- Starrett  Co.,  agents  for  the  Government,  that  no  allow- 
ance was  made  claimant  for  breakdowns  which  he  did  not  consider 
due  to  the  incidents  of  the  work ;  that  he  did  not  approve  payment  for 
time  lost  through  breakdowns  which  he  considered  due  to  the  poor 
condition  of  the  machinery  rather  than  incident  to  the  dredging 
operations.  From  the  evidence  presented  it  appears  that,  although 
the  delays  which  occurred  due  to  breakdowns  w.ere  more  than  ex- 
pected, such  delays  as  occurred  were  reasonable  with  a  floating  dipper 
dredge  and  not  due  to  negligence  or  lack  of  care  on  the  part  of  claim- 
ant. It  is  clearlv  shown  that  when  such  breakdowns  occurred  claim- 
ant  used  every  possible  effort  to  repair  and  cut  down  the  idle  time 
due  to  such  mishaps. 

DECISION. 

1.  This  purchase  order  signed  at  the  end  thereof  by  both  parties 
is  a  formal  contract  within  the  provisions  of  section  3744,  Revised 
Statutes. 

2.  It  is  the  opinion  of  this  section  that  the  amount  of  $190  which 
was  deducted  in  the  settlement  with  claimant  should  not  have  been 
so  deducted.  The  purchase  order  of  December  10, 1918,  provided  that 
the  Government  would  furnish  "towboat  and  tender  service  and 
bring  the  dredge  and  accompanying  boats  from  Louisville,  Ky.,  to 
Xitro,  W.  Va.,  free  of  charge."  The  towing  done  by  the  Winifred 
was  proper  and  its  only  purpose  was  to  expedite  the  arrival  of  claim- 
ant's fleet  upon  the  ground  of  operations. 

3.  It  is  the  opinion  of  this  section  that  the  claim  for  $180  for  towing 
the  material  away  from  the  point  of  operation  was  not  covered  by 
the  purchase  order  and  is  not  an  item  for  which  claimant  is  entitled 
to  payment  under  the  purchase  order.  This  part  of  the  claim  should 
be  denied. 

4.  It  is  the  opinion  of  this  section  that  the  main  item  of  the  claim 
which  is  for  time  lost  due  to  dredge  breakdowns  is  properly  charge- 
able within  that  clause  of  the  contract  which  provides  that  "com- 
pensation for  time  lost  due  to  breakdowns  incident  to  dredging 
operations  or  river  conditions  shall  be  paid  for  at  the  rate  of  one 
10-hour  shift  for  each  day  dredge  is  so  laid  up."  This  board  has  not 
sufficient  evidence  before  it  to  determine  the  exact  amount  of  time 
which  was  lost  by  claimant  due  to  breakdowns  for  which  it  was  not 
paid. 

DISPOSITION. 

The  appeal  section,  War  Department  Claims  Board,  transmits  its 
decision  to  the  Ordnance  Claims  Board  to  determine  the  amount  due 
claimant  in  accordance  with  the  above  decision. 

I^ieut.  CoL  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section:  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


September  1,  1920. 
Case  No.  2756. 

In  re  CLAUC  OF  CLAIBORNE,  JTOHKSTON  A  CO.  (INC.). 

1.  EHTEBTAINXENT  FOR  LABORERS  AT  CAHP.—Where  claimant  while  doing 
Government  work  as  a  subcontractor  was  authorized  by  the  constracting 
quartermaster  in  chargre  of  the  work  at  Camp  Eustis  to  install  a  moving- 
picture  machine  for  the  purpose  of  providing  entertainment  for  its  labor- 
ers, upon  the  theory  that  some  entertainment  was  necessary  to  retain 
laborers  in  the  isolated  part  of  the  country  where  such  camp  was  located, 
and  where  such  construction  quartermaster  represented  to  the  claimant 
that  such  installation  would  be  beneficial  to  the  Government  by  insuring 
completion  of  the  work  under  construction,  there  arose  under  the  cir- 
cumstances in  the  case  an  implied  agreement  within  the  purview  of  the 
act  of  Xarch  8,  1919,  under  which  the  Government  is  obligated  to  reim- 
burse the  claimant  for  its  loss  sustained  in  connecrtion  with  such  enter- 
tainment. 

1  BEGLIGEHT  BESTRtJCTIOH  OF  PROPERTY— METHOD  OF  SETTLEMENT.-- 
Where  such  moving-picture  equipment,  after  same  ceased  to  be  used  for 
the  purpose  for  which  it  was  purchased  was  destroyed  by  fire  through  the 
negligence  of  claimant,  the  value  of  such  equipment  at  the  time  of  its 
destruction  should  be  deducted  from  the  amount  found  due  the  claimant 
by  reason  of  the  implied  agreement. 

1.  CLAIM  ANB  BECISION. — This  claim  for  $762.07  arises  under  the  act  of 
March  2,  1919,  and  is  presented  upon  the  theory  that  the  Government  is 
obligated  under  an  implied  agreement  to  reimburse  claimant  for  loss 
sustained.    Held,  claimant  is  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FIN1>1KGS  OF  FACT. 

The  Poard  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919,  is  for  $762.07, 
«iid  was  originally  presented  by  Claiborne,  Johnston  &  Co.  (Inc.) 
to  W.  R.  Richards,  major.  Quartermaster  Corps,  United  States 
Army,  constructing  quartermaster,  Camp  Eustis,  Va.,  on  September 
17, 1918,  and  subsequently  to  the  Board  of  Contract  Adjustment  on 
June  16,  1920,  on  petition.  Form  B,  under  Purchase,  Storage  and 
Traffic  Division  supply  circular  No.  17,  1919.  It  arises  under  an 
Agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States  and  under  the  following  circumstances : 

2.  On  and  prior  to  October  14,  1918,  the  claimant  was  a  subcon- 
tractor of  Winston  &  Co.,  of  Richmond,  Va,,  general  contractors 
for  the  construction  work  at  Camp  Eustis,  Va.    The  claimant  was 
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engaged  at  that  camp  under  this  subcontract  in  building  a  woodea 
pier  and  wharf  at  Mulberry  Island.  A  great  deal  of  difficulty  was 
experienced  by  the  claimant  in  securing  and  keeping  sufficient  work- 
men and  laborers  at  the  camp.  This  was  due  to  the  fact  that  the 
camp  was  situated  at  an  isolated  point  in  Virginia,  about  14  miles 
from  the  nearest  town  of  any  considerable  size.  Transportation 
facilities  were  very  poor  and  there  were  no  amusements  of  any  sort 
or  character  located  at  the  camp.  Thp  result  was  that  laborers  who- 
were  engaged  to  perform  work  under  the  subcontract  remained  for 
only  short  periods  of  time,  thereby  causing  considerable  delay  in 
the  prosecution  of  the  work  and  entailing  great  expense  to  the  Gov- 
ernment in  paying  the  transportation  of  new  laborers  to  the  camp. 

It  was  deemed  advisable  to  resort  to  some  method  of  keeping  the 
men  in  a  satisfied  and  contented  state  of  mind.  This  resulted  in  a 
conference  between  Maj.  J.  B.  Coleman,  constructing  quartermaster 
in  charge  of  this  work,  and  the  claimant.  At  this  conference  it  waa 
concluded  that,  for  the  best  interests  of  both  the  United  States  and 
the  claimant,  and  to  furnish  diversion  and  amusement  for  the  camp 
laborers,  a  moving-picture  machine,  screens,  and  the  necessary  cur- 
tains be  purchased  and  installed,  films  leased,  and  help  employed  to 
operate  the  same.  It  was  the  opinion  of  both  Maj.  Coleman  and  the 
representative  of  claimant  at  the  time  of  this  conference  that  the 
amount  expended  in  and  about  the  installation  of  the  moving-picture 
machine  could  be  recouped  by  voluntary  subscriptions  from  the  men 
who  patronized  the  picture  shows.  Accordingly,  a  complete  moving- 
picture  apparatus  was  installed  and  certain  skilled  operators  were 
brought  to  the  camp  for  the  purpose  of  giving  moving-picture  ex- 
hibitions to  the  camp  laborers.  This  resulted  in  a  marked  improve- 
ment in  the  morale  of  the  laborers  and  in  the  expediting  of  the  work,, 
as  well  as  a  great  saving  to  the  United  States  in  replacements.  TKe 
total  outlay  in  and  about  the  installation  of  the  picture  machine  was 
$969.26.  By  the  voluntary  subscriptions  from  the  men  only  $206.54 
was  recouped. 

3.  The  purchase  and  installation  of  the  moving- picture  machine 
and  the  hiring  of  operators  to  run  it  was  at  the  instance  and  under 
the  authorization  of  Maj.  J.  B.  Coleman,  constructing  quartermaster, 
in  charge  of  work  at  Camp  Eustis,  Va.  In  response  to  questions 
propounded  to  him  by  Capt.  Frazer,  Government  attorney,  his  testi- 
mony on  this  point  is  as  follows : 

"  Captain  Frazer.  When  Mr.  Johnston  proposed  this  (the  instal- 
lation of  the  moving-picture  machine)  to  you  in  August  as  a  solu- 
tion for  the  difficulties  that  you  were  having  at  the  camp,  you  au- 
thorized him  to  procure  this  machine  ? 

'*Mr.  CoLEMAX.  Yes,  sir. 

"  Captain  Frazer.  Did  you  authorize  him  to  purchase  this  machine 
or  to  lease  it? 
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"Mr.  CoiiB^iAN.  I  authorized  him  to  lease  it  if  he  possibly  could 
and  purchase  it  if  he  could  not  lease  it. 

"  Captain  Frazer.  You  felt  it  was  necessary  and  of  material  finan- 
cial benefit  to  the  Government  ? 

"Mr.  Coleman.  Yes,  sir.  In  fact,  if  I  had  had  time  earlier  and 
had  realized  the  actual  condition  I  think  I  would  have  been  justified 
in  spending  a  thousand  dollars  a  month  for  entertainment  of  labor, 
because  it  would  have  saved  $10,000  a  month  for  transportation  ex- 
penses.   •     *     * 

"  Captain  Frazer.  Was  it  in  your  mind  when  you  had  this  con- 
versation with  Mr.  Johnston  and  authorized  him  to  purchase  or  to 
lease  this  machine  that  the  Government  should  bear  the  loss,  if  any  ? 

"Mr.  Uoleman.  Yes,  sir.  I  figured  that  whatever  it  would  cost 
it  would  be  more  than  repaid  by  the  men  that  we  would  keep  who 
would  otherwise  leave  the  camp.^' 

4.  After  the  completion  of  the  work  the  moving-picture  machine 
was  stored  in  the  offices  of  the  claimant  at  Camp  Eustis.  On  March 
30, 1919,  this  office  building  was  destroyed  by  fire.  It  appears  from 
the  affidavits  of  J.  B.  Lee,  Bartlett  F.  Johnston,  vice  president  of 
claimant  company,  and  Newton  Lockwood,  office  manager  of  claim- 
ant company,  that  the  fire  was  caused  by  back-fire  from  a  Keo  auto- 
mobile owned  by  claimant,  and  under  the  following  circumstances : 
A  mechanic  employed  by  the  claimant  was  repairing  the  automo- 
bile near  the  office  building.  A  bucket  of  gasoline  had  been  left  on 
the  ground  immediately  in  the  rear  of  the  car,  and  the  back-fire 
through  the  exhaust  caused  the  bucket  of  gasoline  to  explode.  The 
flame  spread  so  rapidly  that  it  w^s  impossible  to  save  the  building, 
despite  the  efforts  of  the  camp  fire  company,  and  practically  all  the 
records  and  furniture  contained  in  the  building,  together  with  the 
moving-picture  machine,  were  destroyed. 

5.  An  itemized  statement,  which  is  supported  by  various  receipts, 
is  filed  with  the  petition,  and  shows  the  following : 

1  motion-picture  machine $340.00 

RoUer  and  screen 32.  32 

Rental  of  films 374. 99 

Expense  for  operators 221. 95 

969. 26 
Cash  received  from  collections 206.54 

Balance  due : 762.  72 

DECISION. 

1.  In  the  interest  of  clarity  it  is  thought  advisable  to  consider  the 
instant  claim  as  being  divided  into  two  parts,  the  first  of  which 
covers  those  items  of  expense  incurred  in  the  purchase  of  the  mov- 
ing-picture machine,  rolls,  and  curtain;  the  second  embracing  the 
operating  costs  and  film  rentals. 
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2.  Unquestionably  the  authorization  to  claimant  by  the  supervis- 
ing constructing  quartermaster  at  Camp  Eustis,  Va.,  to  purchase  and 
install  a  moving-picture  machine,  and  to  secure  and  pay  such  neces- 
sary help  to  operate  the  same,  created  an  implied  contract  within 
the  meaning  of  the  act  of  March  2,  1919,  between  the  United  States 
and  the  claimant  whereby  claimant  should  be  reimbursed  its  losses 
actually  suffered. 

3.  It  remains,  therefore,  to  inquire  what,  if  any,  is  the  measure 
of  recovery  to  which  the  claimant  would  be  entitled  under  these 
circumstances. 

4.  The  fact  of  the  machine  having  been  destroyed  by  fire,  through 
i^egligence  of  the  claimant,  does  not  alter  the  ultimate  result  nor  does 
it  affect  the  amount  which  the  United  States  should  pay  under  this 
contract.  If  the  machine  were  in  existence,  two  courses  of  settlement 
would  be  open  to  the  parties.  Claimant  could  credit  the  United  States 
at  the  day  of  settlement  with  the  fair  market  value  of  the  machine, 
retain  same,  and  receive  in  money  the  difference  between  the  market 
value  and  the  actual  cost  of  the  machine ;  or  the  United  States  could 
take  over  the  machine  and  pay  the  claimant  either  the  full  cost 
thereof  or  whatever  sum  would  be  satisfactory  to  the  parties.  Pro- 
ceeding to  an  adjustment  on  a  fair  and  equitable  basis,  the  United 
States  should  pay  claimant  the  difference  between  the  purchase  price 
and  such  amount  as  may  be  determined  to  be  the  fair  market  value 
of  the  machine  at  the  time  it  was  destroyed  by  fire,  claimant  retain- 
ing the  machine  as  its  property;  but,  the  machine  having  been  de- 
stroyed by  "fire  as  the  result  of  claimant's  own  negligence,  it  must 
bear  that  loss. 

5.  Under  the  second  part  of  the  claim,  for  operating  expenses  and 
film  rentals,  the  United  States  is  entitled  to  be  credited  with  the 
amount  received  by  claimant  in  volimtary  contributions,  and  the 
measure  of  recovery  of  the  claimant  should  be  the  actual  expendi- 
tures incurred,  less  the  amount  credited. 

6.  Kelief  should,  therefore,  be  granted  in  accordance  with  the  fore- 
going decision. 

DISPOSITION. 

The  Vv  ar  Department  Claims  Board,  appeal  section,  will  make  and 
transmit  a  statement  setting  forth  the  nature,  terms,  and  conditions 
of  the  agreement,  and  certificate  C,  to  the  constructjon  section,  for 
action  in  the  manner  provided  in  subdivision  (e),  section  5,  Supply 
Circular  No.  17,  Purchase,  Storage  and  Traffic  Division,  1919,  to- 
gether with  a  copy  of  this  decision,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


September  1,  1920. 
Case  No.  1931. 

In  re  CLAIM  OF  WALXEB  A  JOHNSON. 

1.  CLAIM  AND  DECISION. — This  olaim  was  heard  by  the  Board  of  Contract 
Adjustment  on  February  19,  1920,  and  was  decided  adversely  to  the 
claimant.  On  appeal  to  the  Secretary  of  War  the  decision  was  reversed. 
Upon  reconsideration  as  directed  by  the  Secretary  of  War  the  Appeal 
Section  of  the  War  Department  Claims  Board  transmits  this  claim  to  the 
Air  Service  section,  War  Department  Claims  Board,  for  appropriate  action. 
Tor  statement  of  facts  and  decisions,  see  Decisions  of  Board  of  Contract 
Adjustment,  Volume  S,  page  S77. 

Maj.  O^Neill  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  ease  was  decided  by  the  Board  of  Contract  Adjustment  in 
a  decision  dated  February  19, 1920,  and  was  adverse  to  the  daimant. 

2.  From  this  decision  the  claimant  appealed  to  the  Secretary  of 
War,  and  the  Secretary  of  War,  upon  consideration  of  the  petition 
for  appeal  and  the  original  papers  and  evidence  filed  in  the  case 
under  date  of  August  18, 1920,  returned  the  same  to  this  Board  with 
the  following  order: 

"August  13,  1920. 

"  In  the  matter  of  the  claim  of  Walker  &  Johnson.  Board  of  Con- 
tract Adjustment.  Case  No.  150-C-1931.  On  appeal  before  the 
Secretary  of  War. 

"  Durmg  the  war  the  statutory  requirements  of  express  authoriza- 
tion by  Congress  as  a  prerequisite  to  the  validity  of  a  lease  to  the 
Government  of  land  in  the  District  of  Columbia,  as  well  as  the  re- 
quirement as  to  the  manner  of  execution  of  such  leases  was  disre- 
garded in  making  provision  for  the  imperative  needs  of  the  various 
bureaus  of  the  War  Department.  Delay  while  awaiting  express 
legislative  authority  and  affirmative  action  on  the  part  of  the  Secre- 
tary of  War  would,  in  many  instances,  have  been  disastrous.  The 
war  powers  of  the  t^resident  were  relied  upon,  and  I  think  rightly 
relied  upon,  as  justifying  and  protecting  the  agreements  and  under- 
takings which  the  war  emergency  rendered  necessary.  With  regard 
to  agreements  for  the  leasing  of  such  lands,  I  am  satisfied  that  under 
the  act  of  March  2,  1919,  the  statute  referred  to  has  no  greater  effect 
than  has  the  statute  requiring  that  all  contracts  of  the  United  States 
be  executed  in  a  prescribed  manner,  and  that  the  purpose  of  Con- 
gress, as  expressed  in  the  Dent  Act,  can  not  be  effectuated  without  the 
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recogmition  and  adjustment  of  such  agreements  on  a  fair  and  equit- 
able  basis. 

"  The  decision  of  the  Board  of  Contract  Adjustment  is  reversed, 
and  it  is  directed  that  further  proceedings  be  had  in  the  usual  manner 
with  a  view  to  effecting  a  proper  adjustment  of  petitioner's  claim. 

"(Sgd.)  Newton  D.  Baker^ 

"  Secretary  of  WaarP 

3.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  fore- 
going order,  the  decision  rendered  by  this  Board  on  February  19, 
1920,  is  hereby  set  aside  and  vacated,  and  the  case  is  transmitted  to 
the  Air  Service  section  of  the  War  Department  Claims  Board  for 
appropriate  action  in  accordance  with  the  decision  of  the  Secretary 
of  War. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  and  the 
original  order  of  the  Secretary  of  War  to  the  Air  Service  section, 
War  Department  Claims  Board,  for  action  in  the  manner  provided 
in  subdivision  C,  section  5  of  Supply  Circular  17,  Purchase,  Storage 
and  Traffic  Division,  1919. 

Lieut.  Col.  McKeeby  and  Capt.  Low  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


S£F1'£MH£R   1,  1920. 

Case  No.  2434. 

Jn  re  CLAIM  OF  J.  &  7.  GOLBSTONE  A  CO. 

1.  CLAIX  AHD  DECISION. — IMS  oase  was  decided  by  the  Board  of  Coatraot 
Adjustment  April  1,  1920.  On  appeal  to  the  Secretary  of  War  the  ded- 
lion  was  modified  by  allowing  claimant  relief  on  additional  items.  By 
direction  of  the  Secretary  of  War  the  former  decision  was  modified  to 
conform  to  such  modification.  For  statement  of  facts,  see  Decisions  of 
Board  of  Contract  Adjustment,  Volume  4,  page  803. 


Mr.  Smith  writing  the  opinion  of  the  Board. 


ON  RECONSIDERATION. 

• 

1.  This  case  was  decided  by  the  Board  of  Contract  Adjustment 
April  1, 1920,    The  decision  was  in  part  favorable  to  claimant. 

2.  From  that  decision  claimant  noted  an  appeal  to  the  Secretary 
of  War.  The  Secretary  of  War,  upon  a  consideration  of  the  record 
and  the  recommendations  of  special  advisers  under  date  of  August 
3, 1920,  returned  the  record  to  this  Board  with  the  following  order : 

^  This  claim  comes  to  me  on  appeal  from  a  decision  of  the  Board 
of  Contract  Adjustment  denying  claimant  a  portion  of  the  relief 
demanded. 

"Upon  consideration  of  the  record  presented,  it  is  directed  that 
further  proceedings  be  had  in  accordance  with  the  attached  recom- 
mendation of  the  special  advisers.  Allowance  under  item  8  will 
be  in  accordance  with  my  order  in  Pa.  Tank  Car  Co,,  claim  No. 
1829." 

The  recommendation  of  the  special  advisers  referred  to  in  said 
order  is  as  follows : 

"  Memorandum  for  the  Secretary  of  War : 

"In  this  case  the  manufacture  and  delivery  of  the  articles  con- 
tracted for  was  not  completed,  but  was  finally  suspended  at  the 
request  of  the  Government  when  only  seventy-seven  (t7%)  per  cent 
complete.  An  adjustment  is  to  be  made  for  the  balance  of  the  con- 
tract. The  Board  of  Contract  Adjustment  allowed  a  portion  of 
the  claim,  but  totally  disallowed  an  item  of  damage  alleged  to  have 
been  suffered  through  the  Government's  failure  to  furnish  material 
and  inspection,  giving  as  its  reason  for  such  action  (in  effect)  that 
the  contractor  assumed  the  risk  of  delay  under  the  conditions  pre- 
vailing during  the  war.    In  this  we  think  the  Board  was  in  error, 
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and  that  there  was  an  implied  obligation  on  the  part  of  the  Gov- 
ernment to  furnish  the  material  promptly,  having  regard  for  the 
rate  of  deliveries  required  of  the  contractor  under  the  terms  of 
the  contract.  The  contract  was  drawn  by  the  Government  on  printed 
forms  and  could  easily  have  been  made  to  contain  a  clause  absolving 
the  Government  from  responsibility  in  case  of  unforeseen  delay  in 
furnishing  the  material,  if  such  an  exception  to  the  general  rule  of 
law  had  been  intended. 

"  The  claimant  also  takes  exception  to  the  language  of  the  Board 
of  Contract  Adjustment  in  stating  that  under  item  3  th^  claimant 
may  be  entitled  to  payment  for  '  a  small  amount.'  While  we  do  not 
think  this  language  necessarily  intends  any  arbitrary  limitation 
upon  the  claimant's  allowance,  it  is,  nevertheless,  possible  that  the 
Claims  Board  would  take  it  as  more  than  an  expression  of  opinion 
or  a  guide.  Clearly  the  claimant  should  be  offered  in  settlement 
the  amount  of  the  actual  additional  expenses  proved,  in  so  far  as 
they  are  the  probable  and  natural  consequences  of  the  suspension  of 
the  contract,  not  including,  however,  any  loss  of  profits. 

"It  is  therefore  recommended  that  the  action  of  the  Board  of 
Contract  Adjustment  on  items  2  and  3  of  this  claim  be  modified  as 
herein  indicated  and  that  the  claim  be  returned  to  the  Purchase  Sec- 
tion, War  Department  Claims  Board,  with  instructions  to  allow  items 
2  and  3  of  the  claim  to  such  an  amount  as  may*  be  determined  by  a 
rigid  examination  and  audit. 

"(Sgd.)  Robert  McC.  Marsh, 

*'' Special  Adviser  to  the  Secretary  of  War. 

"  I  join  in  the  above  recommendation  as  to  item  2.  I  think  that 
the  allowance  of  item  3  is  covered  by  your  decision  in  the  case  of 
the  Pennsylvania  Tank  Car  Company,  No.  150-C-1829. 

"(Sgd.)  E.  C.  Goodale, 

'^  Special  Adviser  to  the  Secretary  of  War. 

The  order  in  the  Pennsylvania  Tank  Car  Co.  claim,  No.  1829, 
referred  to  in  the  order  of  the  Secretary  of  War,  is  as  follows: 

"The  claimant  here  received  a  definite  order  from  the  Govern- 
ment for  660  tank  cars  for  delivery  in  January,  February,  and 
March,  1919,  for  prices  which  aggregated  upon  the  entire  order  about 
a  million  and  a  half  dollars.  The  order  was  accepted  and  a  con- 
tract thereby  made  on  October  21,  1918.  On  November  26,  1918, 
the  armistice  having  intervened,  further  performance  on  the  con- 
tract was  suspended  at  the  request  of  the  Government.  No  deliv- 
eries had  been  made,  but  the  claimant  clearly  had  made  expendi- 
tures and  was  entitled  to  the  benefit  of  a  fair  adjustment  of  them 
under  the  Dent  Act.  Agencies  of  the  War  Department  have  satis- 
factorily disposed  of  the  questions  involved  except  the  claim  for 
that  part  of  its  '  general  plant  overhead '  for  the  months  of  January, 
February,  and  March,  1919,  which  would  have  been  met  out  of  pay- 
ments under  the  Government  contract  had  it  not  been  suspended, 
and  which  claimant  was  unable  to  absorb  by  other  obtainable  com- 
mercial work. 

"  The  Board  of  Contract  Adjustment,  by  its  decision,  returns  the 
claim  to  the  Chief  of  Engineers  for  further  proceedings,  recognizing 
a  certain  propriety  in  the  general  plant  overhead  item,  but  express- 
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ing  the  opinion  that  the  allowance  upon  it  should  be  limited  to  the 
losses  incurred  in  the  month  of  January,  1919.  This  limitation  seems 
to  me  to  be  arbitrary.  It  will  be  difficult,  and  maybe  impossible,  to 
determine  what  the  claimant's  losses  on  this  account  actually  were. 
The  contract  was  in  force  about  36  days.  During  that  time  had  the 
Government  to  the  extent  of  this  contract  not  preempted  the  manu- 
facturing capacity  of  the  claimant,  it  is  possible  that  other  work 
would  have  been  secured  which  would  have  fully  occupied  its  facili- 
ties. It  is,  of  course,  possible  that  no  other  work  could  have  been 
secured  and  claimant's  facilities  would,  therefore,  have  been  idle. 
It  is  not  just  to  the  Government,  nor  does  justice  to  the  claimant 
require  it,  that  this  doubt  be  resolved  by  mere  guess  in  favor  of  the 
claimant.  The  Government  will  have  done  its  full  duty  if  it  pays 
what  can  reasonably  be  supported  as  due  after  considering  the  nature 
of  the  claimant's  business,  its  past  experience  in  securing  orders  dur- 
ing the  month  of  November  for  deliveries  in  the  subsequent  Janu- 
ary-March periods,  the  condition  of  the  market  in  November,  1918, 
and  the  subsequent  months  for  wares  of  the  kind  the  claimant  was 
equipped  to  make,  and  any  other  facts  which  made  it  more  or  less 
probable  that  losses  sustained  by  the  claimant  were  caused  by  the 
existence  and  suspension  of  the  Government  contract.  Whatever  can 
be  thus  fairly  shown  should  be  awarded,  whether  occurring  in  Janu- 
ary, 1919,  or  later.  If  none,  or  only  a  part  of  the  amount  of  the 
claim  can,  by  proof  or  reasonable  inference,  be  found  to  have  been 
so  caused  the  Government  and  the  claimant  equally  face  a  case  in 
which  neither  is  to  blame,  and  both  law  and  equity  are  better  satis- 
fied by  the  negative  justice  resulting  from  the  insusceptibility  of 
proof  than  they  could  be  by  any  positive  injustice  done  by  baseless 
assumption  of  facts  or  chance. 

"The  decision  of  the  Board  of  Contract  Adjustment  is  therefore 
affirmed,  to  be  applied  as  here  modified  and  interpreted." 

3.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  order 
above  recited,  the  decision  rendered  by  the  Board  of  Contract  Ad- 
justment April  1,  1920,  is  hereby  modified  so  as  to  conform  to  the 
order  of  the  Secretary  of  War. 

DisPOsrnoN. 

1.  The  appeal  section  hereby  transmits  the  decision  of  the  Board 
of  Contract  Adjustment,  rendered  April  1,  1920,  as  herein  modified, 
to  the  purchase  section.  War  Department  Claims  Board,  for  appro- 
priate action. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Seftembjbr  1, 1920. 
Case  No.  2879. 

In  re  CLAIM  OF  CHICAGO,  MILWAUKEE  &  ST.  PATTL  EAILWAY  CO. 

1.  HO  IICPLIED  CONTRACT— RAILROAD  CONSTRTJCTION.— Where  a  railroad 
company  offered  to  build  a  connecting:  track  from  its  main  line  to  a 
camp  site  5^  miles  distant,  over  Ctovernment-owned  land,  provided  the 
Government  wonld  give  the  railroad  company  the  necessary  right  of  way, 
and  such  connecting  track  was  partially  built  but  never  finished,  in  the 
absence  of  an  agrreement  that  the  Government  would  pay  therefor  there 
was  no  obligation  on  the  part  of  the  Government  to  compensate  the  rail- 
road company  for  the  expense  of  such  construction,  irrespective  of 
whether  or  not  the  Intervening  land  between  the  main  line  and  the  camp 
site  was  Government  owned  or  not  and  irrespective  of  whether  or  not 
such  connecting  line  was  completed. 

8.  CLAIM  AKD  DECISION. — Appeal  under  Supply  Circular  No.  46,  1919,  from  a 
decision  of  the  Claims  Board,  Transportation  Service,  on  a  class  B  claim 
under  the  act  of  March  2,  1919,  for  $9,567.28,  cost  of  constructing  a  spur 
track  over  Government-owned  land  to  a  camp  site.  Held,  claimant  not 
entitled  to  relief. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

1.  This  is  an  appeal  under  the  provisions  of  Supply  Circular  No. 
46,  Purchase,  Storage,  and  Traffic  Division,  General  Staff,  1919,  from 
the  decision  of  the  Claims  Board,  Transportation  Service,  denying 
claimant  any  relief  on  a  class  B  claim  under  the  act  of  March  2, 1919, 
for  reimbursement  in  the  sum  of  $9,567.28  for  expenditures  made  in 
partially  constructing  a  spur  track  from  the  main  line  of  the  Tacoma 
Eastern  Railroad  for  the  accommodation  of  Camp  Lewis,  Wash. 
The  Tacoma  Eastern  Railroad  Co.  is  a  subsidiary  of  the  claimant 
company. 

2.  Early  in  the  summer  of  1917  the  General  Staff  of  the  War  De- 
partment decided  to  establish  an  Infantry  division  training  camp  at 
American  Lake,  Wash.  The  county  of  Pierce,  State  of  Washington, 
offered  to  donate  to  the  United  States  approximately  70,000  acres  of 
land  near  the  city  of  Tacoma  as  a  military  reservation  and  training 
area,  one  condition  of  the  gift  being  that  the  United  States  would 
maintain  thereon  at  all  times  a  certain  unit  of  troops.  This  proposi- 
tion was  accepted  and  condemnation  proceedings  were  begun  against 
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the  individual  landowners  during  the  summer  of  1917.  However,  it 
was  not  until  November  15,  1919,  that  the  deed  conveying  the  title 
to  the  land  included  within  the  boundaries  of  the  reservation  to  the 
United  States  was  placed  on  record. 

The  Northern  Pacific  Railroad,  the  Portland-Tacoma  branch  of 
the  Great  Northern  and  the  Tacoma  Eastern  Bailroad  lines,  passed 
through  the  proposed  reservation.  It  was  decided  to  locate  the  camp 
site  on  the  Northern  Pacific  Railroad  inunediately  east  of  the  station 
then  known  as  Dupont,  which  was  about  &i  miles  from  Greendale, 
the  nearest  convenient  station  on  the  Tacoma  Eastern  branch  of  the 
claimant  company. 

Col.  David  L.  Stone,  then  captain,  Quartermaster  Corps,  was  the 
officer  in  charge  of  construction  at  the  camp,  and  practically  all  ne- 
gotiations with  the  railroad  officials  relative  to  railroad  facilities 
at  the  camp  were  conducted  by  him.  The  location  of  the  camp  site 
on  the  Northern  Pacific  Railroad  was  undoubtedly  influenced  by 
the  fact  that  it  was  a  bond-aided  road.  We  assume  that  this  road 
was  expected  to  furnish  the  necessary  transportation  facilities  for 
iht  camp.  Finally,  on  authority  from  Washington,  Col.  Stone  en- 
tered into  a  contract  with  the  Northern  Pacific  Railroad  for  the  con- 
struction of  6J  miles  of  track  within  the  camp,  which  was  paid  for 
by  the  Government  at  cost  price,  the  Northern  Pacific  paying  for 
connecting  tracks  laid  on  its  own  property. 

Col.  Stone  states  that  the  connection  of  the  tracks  in  the  camp 
with  claimant's  line  was  very  desirable,  but  not  absolutely  neces- 
sary in  the  construction  of  the  camp.  He  states  that  he  did  not 
request  the  officials  of  claimant  company  to  construct  the  track,  but 
that  they  informed  him  that  they  would  build  the  line  if  they  were 
given  the  right  of  way  on  the  Government  land  and  could  arrange 
with  the  Great  Northern  for  crossing  the  tracks  of  the  latter  road. 
Claimant  company  does  not  insist  that  an  express  agreement  was 
entered  into  between  the  officials  and  Col.  Stone  to  the  effect  that 
the  Government  would  pay  the  cost  of  building  the  track  in  ques- 
tion. Claimant  relies  upon  an  implied  agreement  arising  out  of 
all  of  the  facts  and  circumstances  as  giving  rise  to  an  implied  agree- 
ment by  which  the  Government  is  obliged  to  reimburse  claimant 
for  the  expenditures  made.  It  is  insisted  by  the  claimant  that  its 
officials  were  justified  in  believing  that  the  Government  would  pay 
for  all  the  tracks  built  on  land  owned  by  the  Government,  and  that 
although  the  land  within  the  military  reservation  was  not  owned 
by  the  Government  at  the  time  work  was  begun  on  the  track,  yet 
officials  of  claimant  company  had  been  advised  that  title  thereto 
was  ultimately  to  be  conveyed  to  the  United  States  and  that  the 
track  was  to  be  for  the  exclusive  use  and  benefit  of  the  United  States, 
and  that  therefore  this  claim  should  be  considered  as  if  the  track 
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had  been  built  on  land  which  was  owned  by  the  Government  at  that 
time. 

Work  on  the  proposed  spur  was  begun  by  claimant  during  Septem- 
ber, 1917,  and  while  condemnation  proceedings  were  pending  against 
the  property  owners.  The  work  continued  until  the  latter  part  of 
November,  1917,  but  under  unfavorable  conditions.  The  property 
owners  along  the  proposed  line  gave  considerable  trouble,  and  as  it 
was  apparent  that  the  construction  of  this  line  was  not  absolutely 
essential,  officials  of  claimant  company  advised  Col.  Stone  that 
owing  to  the  difficulties  that  were  being  encountered  with  the  prop- 
erty owners  and  also  to  the  fact  that  the  track  was  not  absolutely 
necessary  to  the  camp  that  they  would  prefer  to  suspend  construction 
of  the  line  until  such  time  as  officials  of  the  War  Department  de- 
sired them  to  complete  it.  Col.  Stone  gave  his  assent  to  this 
arrangement,  and  on  December  1,  1917,  construction  of  the  line  was 
discontinued.  It  does  not  appear  that  it  has  ever  been  resumed  or 
that  the  War  Department  has  ever  requested  claimant  company  to 
finish  the  construction  of  the  line. 

3.  In  order  for  us  to  determine  whether  or  not  the  facts  and 
circumstances  under  which  claimant  made  the  expenditures  were 
sufficient  to  give  rise  to  an  implied  agreement,  as  insisted  by  claim- 
ant, it  will  be  necessarj'  for  us  to  go  into  the  history  of  the  ques- 
tion of  whether  the  Government  or  the  railroads  were  to  pay  the 
expenditures  of  building  tracks  to  and  within  the  various  canton- 
ments during  the  summer  of  1917.  During  the  time  the  cantonments 
were  being  constructed  some  railroads  were  going  ahead  with  the 
building  of  tracks  to  and  within  the  camp  sites,  with  the  express 
understanding  that  the  question  of  reimbursement  sh6uld  be  left  to 
future  determination.  On  June  16,  1917,  The  Adjutant  General  of 
the  Army  telegraphed  all  department  commanders  as  follows : 

"  It  has  recently  come  to  the  attention  of  the  War  Department  in 
connection  with  the  selection  of  sites  for  divisional  training  camps 
that  certain  railways  have  expected  to  charge  the  Government  cost 
plus  ten  per  cent  for  constructing  railway  tracks  and  switches  con- 
necting suitable  points  on  their  lines  with  proposed  camp  sites.  In 
the  establishment  of  similar  camps  heretofore  it  has  been  customary 
for  railways  to  so  extend  their  lines  and  switches  free  of  cost  to  the 
Government  in  consideration  of  the  profit  derived  from  the  greatly 
increased  traffic  incidental  to  the  location  of  such  camps.  No  au- 
thority has  been  given  to  anyone  to  offer  or  give  compensation  to 
railways  for  said  service.  You  will  without  delay  make  the  contents 
of  this  message  known  to  the  controlling  officials  of  all  railways  con- 
cerned in  your  department,  informing  them  that  no  authonty  has 
been  or  will  be  given  contemplating  payment  for  such  facilities  in 
any  case  whatever.  Where  such  payment  is  demanded  you  will  pro- 
ceed to  hunt  for  suitable  camp  sites  having  other  railway  f acihties 
and  make  no  agreement  to  pay  for  facilities  of  above  type." 
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On  the  same  date,  in  response  to  the  telegram  from  The  Adjutant 
General  of  the  Army,  Gen.  Thomas  H.  Barry,  commanding  the  Cen- 
tral Department,  wired  The  Adjutant  General  as  follows : 

"  Bef erence  your  telegram  June  fifteenth,  I  know  of  no  railways 
in  this  department  that  expect  to  charge  the  Government  cost  plus 
ten  per  cent  for  construction  railway  tracks  and  switches  connecting 
suitable  points  on  their  lines  with  proposed  camp  sites.  No  such 
authority  has  been  given  by  me  or  anyone  connected  with  these  head- 
quarters, nor  have  the  railway  officials  throughout  this  department 
requested  any  such  concession.  It  is  my  understanding  that  the 
Government's  policy  is  to  pay  for  and  control  all  trackage  on  mili- 
tary reservations,  and  this  seems  to  be  the  case  at  Fort  Sheridan, 
Fort  Snelling,  and  partiallv  so  at  Fort  Benjamin  Harrison,  the  rail- 
way companies  meeting  all  expense  for  additional  trackage  off  the 
reservations,  and  this  in  substance  has  been  the  recommendation  of 
these  headquarters  in  all  requests  for  additional  trackage  forwarded 
to  the  War  Department  for  camp  sites  in  this  department.  In  con- 
ference with  Mr.  Aishton,  president  Chicago  and  North  Western 
Kailroad,  who  is  chairman  transportation  committee,  Council  of 
Defense,  and  who  represents  the  railroads  throughout  this  depart- 
ment, he  concurs  in  this  view  as  to  the  general  policy  in  respect  of 
additional  trackage.  Copies  of  your  telegram  and  tnis  reply  have 
been  furnished  Mr.  Aishton,  who  will  furnish  copies  to  the  control- 
ling officials  of  all  railways  concerned  in  the  Central  Department." 

The  contents  of  these  telegrams  were  communicated  to  the  officials 
of  the  claimant  company  through  Mr.  William  Sproule,  chairman 
of  the  western  department  of  the  American  Railway  Association, 
special  committee  on  national  defense. 

On  June  20,  1917,  at  a  meeting  of  the  railroads  of  the  Eastern 
Department  and  of  the  Central  Department  east  of  Chicago  the  fol- 
lowing resolution  was  adopted : 

^^Resolved^  That  in  order  not  to  delay  the  construction  of  the  can- 
tonment camps,  the  railways  commence  work  at  once  of  constructing 
tracfa  to  the  cantonment  camp  now  under  consideration,  not  exceed- 
ing eight  miles,  and  that  the  question  of  who  shall  pay  for  the  tracks 
in  the  cantonment  camps  be  referred  to  the  railway  war  board  of 
presidents,  it  being  the  concensus  of  opinion  of  this  meeting  that  the 
tracks  within  the  cantonment  camps  be  paid  for  by  the  Government." 

This  resolution  was  on  the  same  day  approved  by  the  executive 
committee  of  the  American  Railway  Association,  representing  all 
railways,    (The  camp  above  referred  to  was  Camp  Meade.) 

On  June  28,  1917,  the  executive  committee  wrote  the  Secretary  of 
War  with  reference  to  the  construction  of  trackage  for  cantonments 
as  follows : 

"  In  the  interest  of  expedition  of  the  requirements  of  the  Govern- 
ment, this  committee  has  recommended  to  the  railroads  of  the  coun- 
try that  they  proceed  to  meet  the  Government's  requirements,  what- 
ever they  may  be,  in  the  matter  of  construction  of  trackage  for  the 
cantonments. 
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"  The  committee  knows  that  you  will  realize  that  the  investment  in 
this  respect  will  run  to  large  figures.  We  do  not  feel  that,  consider- 
ing the  temporary  nature  of  these  camps,  there  will  be  profits  from 
transportation  in  connection  with  them  sufficient  to  justify  the  in- 
vestment on  a  commercial  basis.  We  agree,  however,  that  within 
reasonable  limits  the  railroads  should  provide  rail  connections  to  the 
limits  of  the  camp  sites.  We  urge,  however,  that  the  Government 
should  reimburse  the  railroads  for  the  costs  of  all  railroad  construc- 
tion required  within  the  camp  sites,  including  temporary  tracks  for 
contractors,  if  any. 

"  We  make  this  statement  to  protect  our  rights  in  the  premises  and 
will  be  glad  to  have  an  opportunity  to  discuss  the  question  on  its 
merits  with  whomever  you  may  designate  in  the  effort  to  reach  a 
fair  settlement." 

On  June  30,  1917,  the  Secretary  of  War  acknowledged  receipt  of 
this  letter  and  replied  to  the  effect  that  he  would  be  glad  to  take  up 
the  question  at  any  time.  However,  no  agreement  was  ever  reached, 
and  the  question  remained  open  at  the  time  of  the  passage  of  the  act 
of  March  2,  1919. 

On  August  31,  1917,  Col.  I.  W.  Littell,  Quartermaster  Corps,  in 
charge  of  cantonment  construction,  wrote  the  construction  quarter- 
master, Camp  Lewis,  Wash.  (Col.  Stone),  as  follows: 

"  1.  Acknowledgment  is  made  of  the  receipt  of  your  letter  of  Au- 

Sist  24,  1917,  enclosing  a  letter  to  you  from  the  Greater  Des  Moinea 
ommittee,  of  Des  Moines,  Iowa,  dated  August  20,  1917,  in  which 
inquiry  is  made  as  to  the  policy  to  be  adopted  at  your  cantonment  in 
reference  to  payment  for  temporary  tracks  and  construction  tracks 
on  the  cantonment  grounds. 

"2.  You  are  advised  that  it  is  the  policy  of  the  Government  to 
require  the  railroads  to  furnish  the  facilities  necessary  for  hauling 
persons  and  freight  to  and  from  the  cantonments.  This  includes  the 
building  of  the  necessary  tracks  and  sidings.  These  are  permanent 
in  character  and  are  intended  for  the  life  of  the  cantonment. 

"  3.  Purely  construction  tracks  of  temporary  nature  within  the 
cantonment  reservations  will  be  paid  for  by  the  Government  where 
the  railroads  are  unwilling  to  construct  such  temporary  facilities,  and 
payment  therefor  will  be  made  from  the  allotment  for  barracks  and 
quarters. 

"  4.  You  will  answer  the  letter  from  the  Greater  Des  Moines  Com- 
mittee accordingly.    Their  letter  is  returned  to  you  herewith." 

The  contents  of  the  above  letter  were  communicated  to  the  officials 
of  claimant  company. 

4.  The  above-quoted  communications  between  the  railroad  officials 
and  the  War  Department  are  interdepartmental  correspondence  and 
show  the  attitude  both  of  the  railroad  officials  and  of  the  War 
Department  with  reference  to  the  question  of  who  was  to  pay  the 
expense  of  building  tracks  to  and  within  the  cantonments.  Can  it  be 
said  that  officials  of  claimant  company  were  reasonably  lead  to  believe 
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tliat  the  Government  would  pay  the  cost  of  building  the  spur  track 
in  qu^tion? 

The  situation  at  American  Lake  was  peculiar.  It  was  one  of  the 
largest  military  reservations  acquired  by  the  Government  during 
the  recent  World  War.  It  was  to  be  permanent.  The  camp  site  was 
on  the  Northern  Pacific  Bailroad.  A  spur  track  from  claimant's 
Tacoma  Eastern  branch  would  pass  over  Government  land  for  a 
distance  of  6J  miles  before  reaching  the  camp  site.  The  construc- 
tion of  this  spur  track  was  not  necessary  in  order  to  afford  ample 
railroad  facilities  for  the  camp.  However,  it  was  desirable.  Col. 
Stone  did  not  request  officials  of  claimant  company  to  construct  the 
spur,  but  they  offered  to  do  so  if  he  would  give  them  the  right  of 
way.  It  may  reasonably  be  presumed  that  the  fact  that  the  camp  was 
to  be  a  permanent  institution  was  sufficient  inducement  to  claimant 
company  to  undertake  the  construction  of  the  line  with  the  expecta- 
tion of  bearing  all  of  the  expense  thereof.  The  free  right  of  way 
was  also  an  added  inducement. 

5.  The  telegram  of  June  15,  1917,  from  The  Adjutant  General  to 
the  department  commanders  refers  to  "  constructing  railway  tracks 
and  switches  connecting  suitable  points  on  their  lines  with  proposed 
camp  sites."  Clearly  this  can  only  be  interpreted  as  meaning  that 
the  War  Department  expected  the  railroads  to  pay  the  cost  of  con- 
structing tracks  and  switches  from  the  main  line  to  the  camp  sites 
regardless  of  whether  or  not  the  spur  would  pass  over  Government- 
owned  or  leased  land  before  reaching  the  camp  site.  The  telegram 
of  Gen.  Barry  to  The  Adjutant  General  states : 

"It  is  my  understanding  that  the  Government  policy  is  to  pay 
for  and  control  all  trackage  on  military  reservations,  *  ♦  *  and 
this  in  substance  has  been  the  recommendation  of  these  headquarters 
in  all  requests  for  additional  trackage  forwarded  to  the  War  De- 
partment." 

Assuming  that  Gen.  Barry's  understanding,  as  stated  by  him,  was 
correct,  yet  it  is  subject  to  the  qualification  that  such  was  the  policy 
of  the  Government  under  ordinary  circumstances,  viz,  (1)  the 
trackage  was  necessary;  (2)  the  War  Department  requested  the  rail- 
road company  to  construct  it. 

The  resolution  adopted  by  the  executive  committee  of  the  Ameri- 
can Railways  Association  June  20,  1917,  clearly  indicates  that  the 
railroads  were  contending  that  they  should  have  reimbursement  only 
for  the  tracks  within  the  cantonment  camp,  and  in  their  letter  of 
June  28, 1917,  to  the  Secretary  of  War,  they  say : 

"We  agree,  however,  that  within  reasonable  limits  the  railroads 
should  provide  rail  connection  to  the  limits  of  the  camp  sites?'^ 
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This  letter  clearly  indicates  that  the  railroads  were  willing  to  build 
tracks  from  the  main  line  to  the  camp  site,  and  this  regardtes  of 
whether  the  tracks  passed  over  privately  owned  property  or  Grovern- 
ment  owned  property. 

In  view  of  the  above  and  in  view  also  of  the  statement  by  Col. 
Stone  that  "it  was  understood  by  me  and  by  the  officials  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad  that  the  cost  of  laying 
their  tracks  from  the  Tacoma  &  Eastern  road  to  the  camp  would  be 
borne  by  the  railway  company,"  can  we  conclude  that  the  officials 
of  claimant  company  expected  or  were  reasonably  justified  in  expect- 
ing that  the  Government  would  reimburse  claimant  for  the  cost  of 
this  line? 

DECISION. 

1.  The  facts  and  circumstances  relied  upon  by  the  claimant  to 
establish  an  implied  agreement  by  the  terms  of  which  the  United 
States  is  obligated  to  reimburse  claimant  for  expenditures  made  in 
partially  constructing  the  spur  track  from  its  Tacoma  Eastern 
branch  to  Camp  Lewis  are  insufficient  to  give  rise  to  any  such  im- 
plied agreement.  It  is  quite  apparent  that  the  claimant  company 
undertook  the  construction  of  this  track  without  any  hope  or  ex- 
pectation of  being  reimbursed  therefor  by  the  Government. 

2.  There  is  an  additional  reason  why  we  feel  that  claimant  is  not 
entitled  to  a  recovery  in  this  case,  viz,  claimant  agreed  to  build  the 
track  if  given  the  right  of  way  over  the  Government-owned  land 
and  the  right  of  way  was  given  free  of  charge  and  construction  work 
was  begun,  then  claimant  voluntarily  abandoned  the  work  before  it 
was  finished.  It  has  never  been  finished.  The  United  States  has 
derived  no  benefit  from  the  expenditures  made  by  claimant,  there- 
fore no  recovery  can  be  had  on  the  theory  of  quantum  valebat. 

3.  For  the  reasons  stated,  therefore,  the  decision  of  the  Claims 
Board,  Transportation  Service,  denying  relief  is  hereby  affirmed. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Seftemder  2,  1920. 
Case  No.  2099. 

In  re  CLAIM  07  EMPLOYEES  MINNEAPOLIS  STEEL  MAGHINEB7  GO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

1.  CLAIM  AND  DECISION.— This  claim  was  heard  by  the  Board  of  Contract  Ad- 
justment on  June  3,  1920,  which  granted  claimant  relief.  On  appeal  to 
the  Secretary  of  War  the  decision  was  reversed.  On  reconsideration 
according  to  direction  of  the  Secretary  of  War  the  former  decision  was 
set  aside  and  vacated.  For  statement  of  facts,  see  Decisions  of  the  Board 
of  Contract  Adjustment,  Volume  6,  page  S35. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  case  was  decided  by  this  Board  on  the  date  of  June  3, 1920, 
and  relief  was  granted. 

2.  Upon  consideration  of  the  opinion  and  the  record,  the  standing 
committee  of  the  War  Department  Claims  Board  was  of  opinion 
that  relief  should  be  denied.  The  matter  was  referred  by  that  com- 
mittee to  the  War  Department  Claims  Board,  and  was  returned  to 
the  standing  committee  with  instructions  to  transmit  the  record  to 
the  Secretary  of  War  either  with  or  without  recommendation.  The 
standing  committee  transmitted  the  record  to  the  Secretary  of  War 
with  a  recommendation  that  relief  be  denied. 

3.  The  Secretary  of  War  submitted  the  record  to  the  assistant  to 
the  Judge  Advocate  General,  who  rendered  the  following  opinion : 

"1.  You  have  informally  referred  to  me  for  opinion  the  matter 
of  the  claims  of  certain  employees  of  the  Minneapolis  Steel  Machin- 
ery Company  and  others  for  amounts  representing  an  increase  of 
wages  awarded  by  the  National  War  Labor  Board.  The  ultimate 
facts  are  that  the  War  Department  had  certain  contracts  for  war 
supplies  with  the  employers  of  the  claimants  upon  a  fixed-price  basis ; 
that  a  representative  of  the  National  War  Labor  Board,  unconnected 
with  the  War  Department,  represented  to  the  claimants  that  if  they 
would  remain  at  work  the  Government  would  enforce  the  provisions 
of  any  award  of  increased  wages  which  that  board  should  make ; 
that  the  employers  protested  against  any  action  by  the  National  War 
Labor  Board,  claiming  that  there  existed  no  dispute,  and  thereafter 
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refused  to  pay  to  the  employees,  the  claimants,  the  increase  in  wages 
awarded  by  tiie  board;  that  another  representative  of  the  National 
War  Labor  Board  was  then  sent  to  Minneapolis,  whence  he  tele- 
graphed to  the  chief  administrator  of  the  Board  that  the  employers 
would  be  willing  to  act  as  paymasters  in  case  the  United  States  paid 
the  increase,  wnereupon  the  chief  administrator  called  upon  the 
agent  of  the  Ordnance  Department  in  charge  of  labor  disputes  about 
the  middle  of  June,  1919,  and  inquired  if  the  War  Department  had 
any  means  of  making  sucn  payment,  to  which  reply  was  made  in  the 
negative ;  and  that  later,  about  August  8,  1919,  formal  claims  were 
filed  by  the  employees  for  adjustment  and  payment  under  the  provi- 
sions of  the  Dent  Act  of  March  2, 1919. 

"  The  Board  of  Contract  Adjustment  entertained  these  claims  upon 
the  theory  that  the  conversation  between  the  chief  administrator 
of  the  National  War  Labor  Board  and  the  aeent  of  the  Ordnance 
Department  amounted  to  a  presentation  of  flie  claims  within  the 
meaning  of  the  provision  of  the  Dent  Act  that  claims  not  presented 
before  June  30, 1919  should  not  be  considered ;  and  further  upon  the 
theory  that  the  original  assurance  given  to  the  employees  by  the 
representative  of  the  National  War  Labor  Board  amounted  to  such 
an  informal  agreement  as  the  Secretary  of  War  was  authorized  by 
that  act  to  adjust.  Accordingly  the  Board  of  Contract  Adjustment 
certified  that  the  Government  was  under  obligation  to  compensate 
the  claimants  for  the  increase  of  wages  to  the  extent  that  the  labor 
of  such  employees  was  engaged  and  went  into  the  performance  of 
contracts  between  their  employers  and  the  United  States  for  war 
supplies. 

"  The  case  was  then  considered  by  the  standing  conmiittee  of  the 
War  Department  Claims  Board,  which  reached  the  opinion  that  the 
representative  of  the  War  Labor  Board  was  unauthorized  to  make 
contracts  for  the  United  States,  that  no  informal  agreement  was  in 
fact  made,  and  there  had  been  no  timely  presentation  of  the  claims 
as  required  by  the  Dent  Act,  and  recommended  that  the  decision 
of  the  Board  of  Contract  Adjustment  be  revoked. 

"  Your  attention  was  called  to  the  fact  that  the  claimants  were 
working  upon  contracts  for  the  Navy  Department  and  the  Shipping 
Board  as  well  as  for  the  War  Department,  and  the  standing  com- 
mitte,  War  Department  Claims  Board,  suggested  that  the  Navy  De- 
partment and  Shipping  Board  be  invited  to  cooperate  with  the  War 
Department  in  this  matter. 

"  2.  The  cooperation  of  the  Navy  Department  and  the  Shipping 
Board  would  1^  particularly  helpful  only  in  case  the  award  of  the 
Board  of  Contract  Adjustment  could  be  sustained  and  ascertainment 
and  payment  of  the  claims  were  to  be  undertaken.  I  have  none  the 
less  made  informal  inquiries  of  the  Navy  Department  and  the  Ship- 
ping Board.  The  latter,  I  am  convinced,  would  be  wholly  unaffected 
by  any  action  taken  by  the  War  Department  in  the  premises.  The 
Navy  Department  has  made  most  or  its  contracts  upon  a  cost-plus 
basis,  under  which  it  has,  of  course,  paid  as  a  part  of  the  cost  of 
production  any  increase  of  wages  allowed  by  the  War  Labor  Board 
and  actually  paid  by  the  contractor.  A  few  cases  somewhat  similar 
to  the  present  situation  have  arisen  in  the  Navy  under  fixed-price 
contracts,  and  in  these  cases  the  Comptroller  has  uniformly  held  that 
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Syment  of  the  increase  of  wages  might  not  lawfully  be  made.  The 
:est  of  those  decisions  is  that  of  June  26, 1919,  referring  to  the  case 
of  employees  of  the  Mead-Morrison  Company.  There  the  employees 
threatened  a  strike  unles  panted  an  increase  of  pay,  which  the  con- 
tractor asserted  was  not  justified  by  the  margin  of  profit  upon  the 
contract.  In  order  to  keep  the  men  at  work  upon  a  very  important 
contract,  an  officer  of  the  Navy  Department  promised  the  men  that  he 
would  recommend  to  the  Secretary  of  the  Navj^  the  pajment  of  this 
increase  by  the  Government.  That  recommendation  having  been  made 
and  approved  by  the  Naval  Bureau  of  Ordnance,  the  Secretary  of  the 
A'avy  submitted  to  the  Comptroller  the  question  of  his  authority  to 
make  this  payment  to  the  contractor.  The  comptroller  replied  in  the 
negative,  following  his  own  precedent  in  the  case  of  the  American  and 
Bntish  Manufacturing  Company  (25  Comp.  Dec.  759,  April  10, 
1919).  *In  that  case,'  said  the  comptroller,  *it  was  held  that  an 
increase  in  wages  occurring  after  a  contract  at  a  fixed  price  is  made 
does  not  furnish  a  basis  for  a  claim  by  the  contractor  for  damages, 
nor  does  decrease  in  wages  require  a  reduction  in  price.'  Of  course, 
the  question  there  was  necessarily  between  the  Navy  and  the  con- 
tractor, because  there  is  no  such  statute  as  the  Dent  Act  which  au- 
thorizes the  Navy  Department  to  adjust  informal  agreements.  But 
these  cases  establish  the  principle  that  an  award  of  increase  of  wages 
by  the  National  War  Labor  Board,  itself  a  Governmental  agency, 
does  not  raise  an  obligation  ujpon  the  Government  to  make  payment 
of  that  increase  under  fixed-price  contracts. 

"This  being  the  situation,  it  is  apparent  that  the  Navy  Department 
can  not  be  affected  by  any  action  of  the  War  Department  in  this 
matter. 

"  3.  I  am  of  the  opinion  that  the  findings  and  awards  of  the  Board 
of  Contract  Adjustment  can  not  be  sustained  in  law.  It  is  very  clear 
that  there  were  no  presentations  of  those  claims  within  the  time  re- 
quired by  the  Dent  Actj  and  so  the  Board  of  Contract  Adjustment 
was  wholly  without  jurisdiction  to  entertain  them.  The  mere  visit 
of  the  chief  administrator  of  the  National  War  Labor  Board  to  the 
agent  of  the  Ordnance  Department  for  the  purpose  of  informing  the 
latter  of  promises  made  to  the  employees  and  of  inquiring  whether 
the  War  Department  had  means  of  paying  the  increased  wages  can 
in  no  sense  be  regarded  as  a  presentation  to  the  War  Department  of 
claimed  breaches  of  informal  agreements.  To  do  so  would  be  to 
divest  the  representative  of  the  National  War  Labor  Board  of  his 
character  as  a  Government  official  and  clothe  him  with  that  of  an 
agent  or  attorney  for  claimants  against  the  Government.  But  if 
jurisdiction  could  be  conceded,  there  was  here  certainly  no  agreement 
whatever  which  the  Secretary  of  War  is  authorized  to  adjust  and 
settle.  What  promises,  if  any,  were  made  were  made  by  the  agent  of 
a  board  which  had  no  authority  to  make  any  agreement,  however 
informal,  or  to  bind  the  War  Department  in  any  way.  The  Dent 
Act  limits  the  authority  of  the  Secretary  of  War  to  adjust  and  pay 
claims  thereunder  to  cases  of  agreements  entered  into  in  good  faith 
*by  any  officer  or  agent  acting  under  his  authority,  direction,  or  in- 
struction, or  that  of  the  President.'  I  can  not  consider  the  statements 
made  to  these  claimants  by  the  representative  of  the  Board  as  con- 
stituting an  agreement  under  any  circumstances,  but  if  they  could  be 
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SO  considered  such  agreement  was  not  one  authorized  by  the  Secre- 
tary of  War  or  by  the  President. 

"4.  For  the  foregoing  reasons  I  am  compelled  to  agree  with  the 
standing  committee  of  the  War  Department  Claims  Board,  and  there- 
fore recommend  that  the  action  of  the  Board  of  Contract  Adjust- 
ment be  disapproved  and  that  these  claims  be  disallowed. 

"(Sgd.)  E.  A.  Kreger, 

^^ Assistant  to  the  Judge  Advocate  Oeneraiy 

4.  On  August  11, 1920,  the  Secretary  of  War  addressed  the  follow- 
ing letter  to  the  standing  committee,  War  Department  Claims  Board : 

"I  return  herewith  the  papers  in  the  matter  of  the  Minneapolis 
Steel  Machinery  Company,  claim  of  employees  for  increased  wages. 
You  will  find  among  the  papers  a  memorandum  made  for  me  by 
Colonel  E.  A.  Kreger,  assistant  to  the  Judge  Advocate  General,  i 
feel  obliged  to  follow  the  law  as  he  has  stated  it,  and  therefore,  hav- 
ing approved  his  memorandum,  I  return  the  papers  to  you  for  fur- 
ther procedure  in  accordance  therewith. 

"  It  is  very  difficult  to  say  just  what  understanding  the  various  em- 
ployees who  were  present  at  the  meetings  addressed  by  the  represent- 
atives of  the  War  Labor  Board  carried  away  from  those  meetings. 
Indeed,  it  is  impossible  to  say  in  what  state  of  mind  any  particular 
individual  went  to  those  meetings ;  some  of  them  may  have  gone  with 
the  idea  of  leaving  the  job  unless  an  increase  in  wages  was  assured; 
others  may  have  had  no  such  idea.  There  was  undoubtedly  a  dis- 
turbed state  of  feeling  and  a  desire,  if  not  a  determination,  on  the 
part  of  the  men  to  secure  an  increase  in  their  pay.  My  first  impres- 
sion was  that  it  would  be  possible  to  find  an  informal  agreement  in 
favor  of  the  men  out  of  these  circumtsances.  On  mature  reflection,  I 
regretfully  come  to  the  other  conclusion." 

6.  On  August  17,  1920,  the  War  Department  Claims  Board  made 
the  following  order: 

"  The  papers  in  the  above  case  are  returned  herewith,  together  with 
memorandum  of  August  11  from  the  Secretary  of  War  to  the  stand- 
ing committee,  transmitting  a  memorandum  of  Col.  E.  A.  Kreger, 
assistant  to  the  Judge  Advocate  General. 

"  The  decision  of  the  appeal  section,  dated  June  3,  1920,  is  disap- 
proved, and  you  will  notify  claimant  accordingly." 

6.  Accordingly  the  decision  rendered  by  this  Board  June  3,  1^20, 
is  hereby  set  aside  and  vacated  and  all  relief  asked  for  by  claimant 
is  denied.  The  document  setting  forth  the  nature,  terms,  and  condi- 
tions of  an  agreement  and  certificate  form  C  are  canceled,  revoked, 
recalled,  and  for  naught  hold. 

Lieut.  Col.  jNfcKeeby  and  (^ipt.  Frazer  concurring  for  the  Appeal 
Section:  ^Ir.  Steever  conrurring  for  the  War  Department  Claims 
Hoard. 


Septekbeb  4, 1920. 
Case  No.  2902. 

In  re  CLAIK  07  ATLAHTIO  COAST  LUIS  BAII.BOAB  GO. 

1  KO  IKPUED  COKTBACT— RAILEOAB  CONSTRUCTIOK.— Where  the  Gorern- 
ment  leased  ground  for  use  as  an  aviation  station  with  the  provision 
that  the  lessor  was  to  prepare  roadbed  for  a  railroad  siding,  and  the  lessor 
enters  into  negotiations  with  a  railroad  company  regarding  the  laying 
of  tracks  thereon,  but  without  the  participation  of  the  Ctovemment 
therein  or  orders  from  the  Oovemment  for  the  laying  of  such  traoki 
there  is  no  obligation  on  the  part  of  the  Oovernment  to  compensate  the 
railroad  company  for  such  track  construction. 

1  CIAIM  AND  DECISION. — Class  B  claim  under  the  act  of  Harch  2,  1919,  for 
cost  of  construction  of  railroad  siding  at  a  GoTernment  aviation  ileld. 
Held,  claim  denied. 

Maj.  Hill  writing  the  opinion  pf  the  Board. 

This  is  a  class  B  claim  under  the  act  of  March  2, 1919,  for  the  con- 
struction of  3,600  feet  of  railroad  track  constructed  within  the  limits 
of  Carlstrom  Field,  Fla. 

FIKDINOS  OP  PACT. 

1.  On  November  30,  1917,  the  United  States  Government  entered 
into  a  contract  with  the  Arcadia  Commercial  Club  for  the  lease  of 
certain  grounds  near  Arcadia,  Fla.,  to  be  used  as  an  aviation  station. 
Under  this  agreement  the  Arcadia  Commercial  Club  agreed  to  con- 
struct the  proper  roadbed  for  railroad  siding,  not  to  exceed  3,600 
feet  on  the  property  thereby  leased. 

2.  It  appears  that  the  Arcadia  Commercial  Club  also  entered  into 
some  indefinite  arrangement  with  the  claimant  to  furnish  certain 
labor  and  materials  for  the  construction  of  the  railroad  track.  The 
Arcadia  Commercial  Club  did  not  comply  with  that  feature  of  its 
agreement  with  the  claimant  providing  for  the  furnishing  of  labor 
and  material. 

3.  It  does  not  appear  that  there  was  ever  any  agreement  of  any 
kind,  either  express  or  implied,  between  the  railroad  company  and  any 
agent  of  the  Secretary  of  War  or  of  the  President.  Capt.  Harold  R, 
Eyrick,  Air  Service,  who  was  in  charge  of  construction  at  Carlstrom 
Field,  testified  that  he  looked  to  the  Arcadia  Conmiercial  Club  to 
comply  with  its  contract  with  the  Government;  that  so  far  as  he 
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knew  the  construction  was  done  at  the  direction  of  the  Arcadia  Com- 
mercial Club;  and  that  at  no  time  did  he  enter  into  any  contract 
or  agreement  of  any  sort  with  the  railroad  whereby  the  Goyernment 
would  bear  the  expense  of  any  part  of  such  construction. 

DECISION. 

1.  This  section  is  of  the  opinion  that  there  was  no  agreement, 
express  or  implied,  on  the  part  of  any  authorized  agent  of  the  Sec- 
retary of  War  or  of  the  President,  and  that  claimant  constructed 
the  3,600  feet  of  track  under  an  arrangement  with  the  Arcadia  Com- 
mercial Club. 

2.  Claimant  has  failed  to  show  any  obligation  on  the  part  of  the 
Government  to  reimburse  it  for  the  expenditures  made,  and  it  is 
therefore  necessary  to  deny  the  relief  sought  by  claimant. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Seftembeb  4,  1920.    . 
Case  No.  1986. 

In  re  CLAIM  07  THS  BIGGAX  TKATLZB  COBPOKATION. 

1.  nPUSS  COHTKACT— CHANGES  IN  SPECIFICATIOV.— Where  tpeetfleatioiis 
of  a  formal  contract  are  later  changed  by  an  ofBcer  or  agent  of  the  Oot- 
emment,  involylng  the  substitntion  of  new  parts  in  maohlnery  for  whioh 
the  materials  and  parts  have  been  ordered,  and  conteqnent  loss  on  parts 
discarded  to  comply  with  such  changes,  the  claimant  is  entitled  to  be 
reimbursed  its  loss  incurred  on  the  parts  so  discarded. 

1  CLAIX  AKB  BECISIOK. — ^Appeal  from  a  decision  of  the  Air  Bervice  Claims 
Board  on  a  claim  under  the  prorisions  of  Supply  Circular  No.  17  for 
113,026.54  loss  on  contracts  for  the  manufacture  of  aviation  trailers, 
which  claim  was  denied  in  toto  by  the  Board  of  Contract  Adjustment  on 
June  80,  1920.  On  reconsideration,  Held,  claim  allowed  as  to  item  of 
$881.23  loss  on  obsolete  parts. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

ON  R£CX)NSIDERATION. 

1.  The  Board  of  Contract  Adjustment  having  rendered  a  decision^ 
on  the  above-styled  claim  under  date  of  June  30,  1920,  denying 
relief,  the  claimant  again  presents  its  case  to  this  Board  on  petition 
for  rehearing. 

2.  At  a  meeting  of  the  standing  committee  on  rehearings  of  the 
appeal  section  held  August  13,  1920,  a  rehearing  of  this  claim  was 
denied  but  a  reconsideration  of  the  decision  in  the  case  was  recom- 
mended. 

3.  On  reconsideration  this  Board  adheres  to  the  findings  of  the 
Board  of  Contract  Adjustment  on  all  matters  under  consideration, 
except  as  to  the  item  of  $381.23  for  obsolete  material  left  in  the 
hands  of  the  claimant  due  to  the  change  in  specifications  of  the  origi- 
nal contract.  This  item  does  not  appear  to  have  been  fully  con- 
sidered in  the  previous  decision. 

4.  The  facts  with  reference  to  this  claim  are  all  fully  §et  out  in 
the  former  decision,  except  as  to  the  item  of  obsolete  material ;  it  is 
therefore  mmecessary  to  restate  the  facts,  except  as  to  that  item. 

5.  Under  the  original  contract  of  February  8,  1918,  the  specifica- 
tions called  for  a  1-ton  light  aviation  trailer,  while  under  the  con- 
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tradb  as  changed,  under  dates  as  referred  to  in  the  previous  decision, 
the  specifications  called  for  a  l^-ton  heavy  cargo  trailer,  and  it 
appears  that  much  of  the  materials  to  be  used  in  the  manufacture 
of  the  light  aviation  trailer,  as  called  for  under  the  original  speci- 
fications, had  beei\  purchased  by  the  claimant  and  were  either  in 
stock  or  in  transit  at  the  time  the  changes  were  made  by  the  Gov- 
ernment. The  following  materials  so  purchased  for  the  manufacture 
of  the  light  trailer,  and  which  could  not  be  used  in  the  manufacture 
of  the  heavy  trailer  under  the  changed  specifications,  were  left  on 
the  claimant's  hands,  becoming  obsolete  material : 

Obsolete  spring  clips $201,00 

Obsolete  lock  washers 11.00 

Stove  bolts 75. 07 

Obsolete  lateral  stlU  flbctures 70. 00 

Snbframe  fixtures 11.00 

A  carriage  bolt,  obsolete 12.50 

Total 381. 23 

6.  It  is  on  account  of  the  loss  incurred  on  this  material  made 
obsolete  by  reason  of  the  changes  in  specifications  by  the  Government, 
that  claim  for  this  item  is  made  in  the  sum  of  $381.23,  that  being  the 
cost  of  this  material  to  the  claimant. 

DECISION. 

1.  It  is  the  opinion  of  the  Board  that  this  obsolete  material,  on 
account  of  which  claim  is  made,  was  not  taken  into  consideration 
in  the  increased  price  of  the  trailers  under  the  changed  specifica- 
tions, and  the  loss  resulting  therefrom  to  the  claimant  was  occasioned 
by  the  order  of  the  Government's  representatives  changing  the 
specifications  under  the  original  contract. 

2.  When  the  Government  to  its  own  advantage  changed  the  specifi- 
cations  of  the  contract  which  it  had  with  the  claimant,  thereby  caus- 
ing some  of  the  materials  purchased  by  the  claimant  for  the  fulfiU- 
ment  of  the  contract  under  the  original  specifications  to  become 
obsolete,  and  no  allowance  having  been  made  to  the  claimant  for  this 
loss  on  material  in  the  changed  price  under  the  new  specifications, 
there  arose  an  implied  promise  on  the  part  of  the  United  States  to 
reimburse  the  claimant  company  in  a  sum  equal  in  amount  to  the 
loss  it  incurred  by  reason  of  such  materials  becoming  obsolete. 

3.  For  the  reasons  stated  it  is  the  opinion  of  £he  appeal  section, 
on  reconsideration,  that  the  claimant  is  entitled  to  be  reimbursed  the 
cost  of  the 'parts  which  became  obsolete  by  reason  of  changes  in 
specifications,  less  the  salvage  value  thereof. 
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DISPOSITION. 

The  appeal  section  of  the  War  Department  Claims  Board  adheres 
to  the  decision  of  the  Board  of  Contract  Adjustment  under  date  of 
June  30,  1920,  in  all  particulars  except  as  to  the  claim  on  the  item 
for  obsolete  materials,  and  as  to  this  item  relief  is  granted.  This 
Board  will  make  and  transmit  a  statement  of  the  nature,  terms,  and 
conditions  of  the  agreement  and  certificate  C  to  the  Air  Service 
Section  of  the  War  Department  Claims  Board,  Supply  Division, 
for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Ap- 
peal Section ;  Mr.  Steever  concurring  for  the  War  Deparment  Claims 
Board. 
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Seftembee  7, 1920. 
Case  No.  2852. 

In  re  CLAIM  OF  W.  D.  HAM. 

1.  COKTBACtS,    IMPLIED  ~  OUK8T0GX    TIlGBEa.— Wbere   olaimant  was  in- 

structed by  a  Oovemment  officer  to  buy  walnut  timber  as  fast  as  possible, 
and  acting  in  good  faith  on  said  instructions,  devoted  his  time  and  atten- 
tion to  procuring  such  timber,  incurring  traveling  and  other  necessary 
expenses  incident  thereto,  the  Government  became  obligated  to  repay 
claimant  such  expenses  plus  reasonable  compensation  for  his  services 
during  the  time  so  employed.  An  equitable  settlement  in  this  case  will 
be  limited  to  the  basis  of  compensation  proposed  by  claimant. 

2.  CLAIM  AKB  DECISION.-— Claim  under  the  act  of  March  2,  1919,  for  |2,715.12 

arising  out  of  oral  instructions  for  the  procurement  of  walnut  timber. 
Held,  claim  allowed,  award  not  to  exceed  $2.50  per  thousand  feet  of 
timber  committed  for. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FIKDINOS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919,  and  is  for 
$2,715.12  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  In  the  spring  of  1918  there  was  an  urgent  demand  for  walnut 
lumber  to  be  used  in  the  manufacture  of  rifle  stocks  for  the  Army. 
An  appeal  was  made  to  the  public  through  the  Forestry  Division  in 
an  effort  to  obtain  walnut  wood  for  the  purpose  mentioned  above. 

This  appeal  came  to  the  notice  of  Mr.  W.  D.  Ham,  who  conceived 
the  idea  of  obtaining  walnut  through  appeals  to  the  school  children 
in  various  communities.  He  approached  Mr.  Wyckliffe,  of  the  Air- 
craft Division,  and  Capt.  Oakley,  of  the  Ordnance  Department,  and 
discussed  with  them  his  plans.  These  gentlemen  encouraged  him 
and  urged  him  to  undertake  the  work  of  buying  walnut  for  gun- 
stock  manufacture.  At  their  suggestion  claimant  made  a  contract 
with  the  Williamson  Veneer  Co.,  of  Baltimore,  Md.,  to  furnish  said 
company  with  1,000,000  feet  of  walnut,  which  walnut  was  for  the 
use  of  the  Grovernment. 

Claimant  proceeded  to  lay  out  a  campaign  of  advertising  and  per- 
sonal appeal,  devoting  his  time  and  attention  to  the  work,  and  soon 
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succeeded  in  obtaining  the  whole  amount  of  walnut  called  for  by 
his  contract  with  the  Williamson  Veneer  Co. 

3.  On  October  4,  1918,  the  claimant  was  invited  to  a  conference 
with  Capt.  Oakley  in  Washington.  Capt.  Oakley  informed  him 
that  the  Ordnance  Department  was  receiving  complaints  as  to  short- 
age of  walnut  lumber  and  asked  for  a  statement  as  to  ^^  the  walnut 
situation."  Claimant  stated  that  he  had  contracted  for  more  than 
1,000,000  feet  of  walnut  wood,  and  his  fear  was  at  that  time  that 
the  Williamson  Veneer  Co.  would  not  be  able  to  cut  the  lumber  as 
fast  as  he  could  deliver  it.  Capt.  Oakley  then  urged  Mr.  Ham  to 
buy  walnut  as  fast  as  possible^  and  stated  that  if  the  Williamson 
Veneer  Co.  could  not  cut  it  the  Government  would  either  compel 
them  to  increase  their  capacity  or  divert  the  liunber  obtained  by 
him  to  other  cutters.  Acting  upon  this  assurance  and  the  urgent 
solicitation  of  Capt.  Oakley,  Ham  proceeded  to  contract  for  addi- 
tional walnut  lumber,  devoting  his  time,  attention,  and  energy  to 
the  work,  making  expenditures  and  incurring  obligations  in  the 
prosecution  thereof. 

4.  At  the  time  the  armistice  was  signed  claimant  had  made  com- 
mitments for  1,823,850  feet  of  walnut  lumber  on  the  faith  of  the 
agreement  entered  into  between  him  and  Capt.  Oakley.  The  evi- 
dence shows  that  the  Ordnance  Department  undertook  to,,  and  did, 
effect  cancellation  of  these  commitments  with  the  producers  of  the 
timber  direct  for  the  account  of  claimant.  The  present  claim  is  for 
expenditures  made  by  claimant  in  contracting  for  the  lumber,  to- 
gether with  a  reasonable  remuneration  for  his  services  rendered  in 
that  undertaking. 

DEOISION. 

1.  In  the  opinion  of  the  Board,  the  assurance  made  by  Capt. 
Oakley  to  claimant  at  the  conference  on  October  4, 1918,  constituted 
an  informal  agreement  within  the  terms  of  the  act  of  March  2, 1919, 
whereby  the  Government  became  obligated  to  reimburse  him  for  ex- 
penditures made  upon  the  faith  of  same  in  securing  contracts  for 
1,823,850  feet  of  walnut  lumber. 

2.  The  claim  as  originally  presented  was  in  the  form  of  a  state- 
ment of  items  for  expenditures  made  and  services  rendered,  which 
statement  was  audited  by  an  auditor  for  the  Government  and  ap- 
proved by  Capt.  J.  W.  Powell,  Ordnance,  in  charge  of  the  settle- 
ment of  these  claims.  The  claimant  has  submitted  an  offer  to  settle 
the  claim  on  the  basis  of  $2.50  per  thousand  feet  for  the  lumber  for 
which  he  was  committed  at  the  time  of  the  armistice.  This  method 
of  settlement  apparently  has  been  practiced  by  the  Ordnance  De- 
partment in  settling  claims  of  a  similar  nature.  The  offer  of  claim- 
ant reduces  the  amount  of  the  claim  from  $2,996.41  to  $2,715.12 
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(exclusive  of  interest).  This  maimer  of  adjustment  is  therefore 
advantageous  to  the  Government,  and  it  is  recommended  that  the 
settlement  be  made  on  this  basis. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Ordnance  Section  for  action  in  accordance  with  this  decision. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Ap- 
peal Section ;  Mr.  Steever  concurring  for  the  War  Department  Claims. 
Board. 


Sbftbmber  1,  1920. 
Case  No.  1887. 

In  re  CLAZK  OF  8AZ0H  MAHTTFACTUBIHG  CO. 

1.  PRESEHTATIOJT  OF  CLAIM. — Where  olalm  is  presented  under  the  act  of 
Karch  2,  1919,  and  it  develops  that  same  arises  under  a  formal  contract 
this  section  will  retain  jurisdiction  and  treat  the  claim  as  having  been 
presented  under  G.  0.  103. 

S.  SXrSPEKSIOJr  of  C0HTRACT--MATERIAL8  OH  HAHD.--Where  claimant's 
formal  contract  for  the  manufacture  of  600  sets  of  metal  parts  for  air- 
planes was  changed  in  specifications  by  substituting  vanadium  steel  in 
place  of  cold  rolled  steel,  and  where  claimant  had  prior  to  such  change 
proceeded  to  perform  the  contract  under  the  original  specifications  and 
had  on  hand  at  the  time  of  the  suspension  of  such  contract  a  quantity 
of  completed  parts  and  parts  in  process,  the  United  States  (Government  is 
obligated  to  compensate  claimant  for  its  loss  by  reason  thereof. 

8.  CLATHE  AND  DECISION. — This  claim  for  |2,578  arises  under  O.  O.  108  and  is 
presented  upon  the  theory  that  claimant  is  entitled  to  the  relief  sought 
by  reason  of  the  suspension  of  a  formal  contract.  Held,  claimant  is 
entitled  to  relief. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  claim  was  presented  under  the  act  of  March  2,  1919.  State- 
ment of  claim  has  been  presented  by  informal  petition  for  the  sum  of 
$2,578  by  reason  of  an  alleged  informal  agreement  between  claimant 
and  the  Chief  Signal  Officer.  The  claim  comes  to  this  section  by  ref- 
erence from  the  Air  Service  Claims  Board  as  a  class  B  claim  under 
the  act  of  March  2, 1919.  It  has  been  developed  by  investigation  and 
testimony  that  the  claim  should  be  treated  as  arising  under  G.  0. 103. 

Two  hearings  have  been  had  on  this  claim. 

FINDINGS  OF  FACT. 

1.  TTnder  date  of  April  17, 1919,  claimant  entered  into  a  formal  con- 
tract, No.  3632,  with  the  United  States  through  First  Lieut.  F.  B. 
Schnacke,  acting  under  the  authority  of  the  Chief  Signal  Officer,  for 
the  manufacture  of  500  sets  of  metal  parts  for  Handley-Page  aero- 
planes. Claimant  had  started  production  under  this  contract  and 
prior  to  November  12,  1918,  had  completed  certain  parts.  Contract 
was  suspended  on  or  about  November  29,  1918. 

2-  Negotiations  were  entered  into  with  the  contractor  with  a  view 
to  an  adjustment  by  a  settlement  contract.    A  settlement  contract, 
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» executed  on  April  26,  1919,  provided  for  the  payment  to  claimant  of 
a  certain  sum  without  prejudice  "  to  claim  amounting  to  $2,578  which 
is  submitted  under  Dent  law  and  for  which  payment  has  not  been  re- 
ceived." This  is  the  $2,578  covered  by  this  claim  and  represents  the 
claimed  value  of  certain  parts,  completed  and  uncompleted,  which 
claimant  had  on  hand  at  suspension  and  which  were  not  taken  into 

-consideration  in  the  settlement  contract. 

3.  The  formal  contract,  dated  April  17, 1918,  provided  that  claim- 
ant should  furnish  to  the  Government  the  material  described  in 
Order  No.  DO-2095^.  This  order,  dated  April  13,  1918,  called  for 
the  delivery  of  500  sets  of  metal  parts  as  per  list  and  prints  for  the 
Handley-Page  plane,  to  be  made  in  accordance  with  process  and 
material  specifications  issued  by  the  Signal  Corps. 

Capt.  Thomas  J.  Kehoe,  Air  Service,  testified  that  he  was  in 

-charge,  under  Maj.  Sheplar,  Air  Service,  of  production  of  metal 
parts  for  the  Handley-Page  plane ;  that  he  had  located  claimant  a« 
a  source  of  supply,  and  that  about  two  or  three  months  before  the 
issuance  of  the  formal  order  he  had  instructed  claimant  to  proceed 
to  manufacture  from  cold-rolled  steel  the  500  sets  of  parts  covered 
by  the  contract  dated  April  17,  1918.  Claimant  made  by  hand  and 
delivered  two  sets  of  parts  and  then  prepared  dies  and  proceeded 
upon  the  manufacture  of  the  balance  of  the  order.  At  a  later  date 
Capt.  Kehoe  visited  claimant's  factory  and  instructed  claimant  that 
the  specifications  as  to  material  had  been  changed,  that  it  should 
discontinue  at  once  all  -wor^  on  cold-rolled  steel,  and  that  it  should 

-manufacture  the  entire  order  from  vanadium  steel.  The  testimony 
as  to  the  date  when  this  change  was  ordered  is  not  clear.  Capt. 
Kehoe  testified  that  immediately  after  ordering  the  change  he  went 

.to  Pittsburgh,  ordered  on  .the  part  of  the  Government  300  tons  of 
vanadium  steel  to  be  sent  to  various  manufacturers  of  these  parts, 

.and  arranged  for  an  immediate  delivery  of  some  vanadium  steel  to 

-claimant.  It  appears  from  the  claimant's  original  receiving  records 
that  it  received  10  pounds  of  vanadium  steel  on  March  28,  1918;  3 
boxes  on  April  15,  1918 ;  and  large  quantities  on  June  4  and  5  and 
later.     It  would  appear  clear,  therefore,  that  the  instructions  to 

^ change  the  vanadium. steel  were  given  claimant  about  the  middle  of 
March,  1918. 

5.  Claimant  proceeded  to  manufacture  parts  from  vanadium  steel 
until  the  contract  was  suspended  and  has  received  settlement  for  all 
work  done  upon  vanadium  steel. 

6.  Other  than  the  two  sets  made  by  hand,  none  of  the  parts  upon 
which  work  had  been  done  previous  to  Capt.  Kehoe's  instructions 
to  discontinue  work  on  cold-rolled  steel  parts  were  delivered  to  the 
Government,  and  this  claim  is  for  the  value  of  such  parts  then  on 

"hand,  completed,  or  in  process. 
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DECISION. 

1.  It  is  the  opinion  of  this  section  that  claimant  is  entitled  to  pay- 
ment for  such  parts,  completed  or  in  process,  as  have  passed  inspec- 
tion, which  claimant  had  on  hand  at  the  time  of  Capt.  Kehoe's  in- 
structions to  discontinue  work  on  cold-rolled  steel  parts  and  make 
the  entire  order  from  vanadium  steel.  . 

2.  It  is  recommended  that  a  supplemental  settlement  contract  be 
prepared  providing  for  payment  to  claimant  for  such  parts,  in  no 
event,  ho^^ever,  to  exceed  the  sum  of  $2,678  reserved  in  the  original 
settlement  contract. 

DISPOSITION. 

The  Appeal  Section  hereby  transmits  its  decision  to  the  Air  Service 
Section  for  action  in  accordance  with  the  decision. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Septembeb  8,  1920. 
Case  No.  2697. 

In  re  CLAIM  OF  F.  J.  LEWIS  MANTTFACTURDTa  CO. 

1.  JlTRISDICtlON^LiairiDATED    DAMAGES.^Where    a   contract   contained  a 

provision  for  the  payment  of  liquidated  damages  for  delay  in  completing 
the  work,  the  Secretary  of  War  is  not  authorized  to  waive  said  provision 
after  the  delay  has  occurred  and  the  United  States  has  acquired  a  vested 
right  to  the  damages  specified  in  the  contract.     (See  Comp.  Dec,  113.) 

2.  CLAIM  AND  DECISION. — Appeal  from  a  decision  of  the  Ordnance  Claims 

Board  on  a  claim  under  the  act  of  March  2,  1919,  for  |499.39  liquidated 
damages  withheld  in  payment  under  a  proxy-signed  contract.  Held, 
claim  denied. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

■ 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts. 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  Claims  Board 
on  a  claim  for  $499.39,  in  which  claimant  asks  for  refund  of  liqui- 
dated damages  assessed  on  accoimt  of  delayed  deliveries. 

2.  On  October  6,  1917,  the  Equipment  Division  of  the  Ordnance 
Department  issued  a  procurement  order  to  the  claimant  (War-Ord- 
EP-61),  calling  for  the  delivery  of  381,560  pounds  of  naphthaline 
at  8^  cents  per  pound,  specifying  "flake  naphthaline,  M  grade." 
Deliveries  were  specified,  both  as  to  quantity  and  time.  The  con- 
tractor did  not  make  deliveries  in  accordance  with  the  schedule  of 
deliveries,  and  liquidated  damages  in  the  sum  of  $499.39  were  de- 
ducted from  moneys  paid  to  the  claimant. 

3.  It  appears  that  the  negotiations  leading  up  to  the  issuance  of 
the  above-mentioned  order  were  had  between  Mr.  J.  L.  Hagaman, 
general  sales  manager  of  the  claimant  company,  and  Lieut.  Lyman 
N.  Hine,  of  the  Ordnance  Department.  It  further  appears  that  Mr. 
Hagaman,  as  a  representative  of  the  claimant,  came  to  Washington 
at  the  direction  of  claimant  for  the  purpose  of  negotiating  a  contract 
with  the  United  States  Government  for  naphthaline.  The  record  also 
shows  that  the  claimant's  company,  at  the  time  of  Mr.  Hagaman's  visit 
to  Washington  for  the  purpose  of  procuring  a  contract,  was  in  receipt 
of  a  circular  "  Inquiry  for  quotations,"  which  was  sent  promiscuously 
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to  manufacturers  of  naphthaline  by  the  Ordnance  Department  for 
the  purpose  of  apprising  the  trade  of  the  fact  that  the  Ordnance  De* 
partment  required  certain  quantities  of  flake  naphthaline  and  for 
the  further  purpose  of  soliciting  quotations  for  the  same  (see  claim- 
ant's Exhibit  56,  Tr.  p.  136). 

At  the  time  of  the  issuance  of  the  purchase  order  by  Lieut.  Hine 
to  Mr.  Hagaman,  representing  the  claimant,  it  Ttrould  appear  that  it 
was  mutually  understood  by  both  parties  that  the  purchase  order 
was  to  be  confirmed  by  a  formal  contract  as  soon  as  the  Ordnance 
Department  could  draft  same  and  present  it  for  execution  by  both 
parties.  On  October  6,  1917,  Lieut.  Hine  addressed  a  letter  to  the 
claimant  company  (claimant's  Exhibit  No.  12,  Tr.,  p.  77),  in  which 
he  inclosed  order  No.  EP-61  for  381560  pounds  of  naphthaline, 
dated  October  6, 1917,  which  letter  further  recites — 

"It  is  to  be  expressly  understood  that,  irrespective  of  the  terms 
contained  in  the  contractor's  proposals,  the  contract  to  be  entered 
into  will  contain  such  other  and  usual  terms  and  conditions  as  may 
be  required  by  the  Ordnance  Department,  as  suggested  by  the  in- 
closed analysis  of  contents  of  standard  form  of  contract,  and  if  there 
is  any  doubt  in  the  contractor's  mind  as  to  the  acceptability  of  these 
terms  he  should  at  once  make  inquiry  with  regard  thereto  to  the 
contracting  officer ;  and  his  failure  to  ao  so,  or,  when  ascertained,  to 
object  to  any  of  said  terms,  will  be  taken  to  constitute  a  complete 
and  binding  acceptance  of  .such  terms  not  so  inquired  for  ana  ob- 
jected to." 

The  claimant  has  produced  as  its  Exhibit  No.  12-a  a  copy  of  the 
analysis  of  contents  of  standard  form  of  contract,  which  apparently 
is  at  least  similar  to,  if  not  the  same,  paper  which  is  referred  to  in 
claimant's  Exhibit  No.  12  as  having  been  inclosed  by  Lieut.  Hine, 
the  writer  thereof.  The  witness  Hagaman,  on  behalf  of  the  claim- 
ant, has  not  been  able  to  definitely  inform  the  Board  as  to  the 
manner  in  which  this  paper  (Exhibit  No.  12-a)  came  into  the  pos- 
session of  the  claimant  company.  However,  it  appears  that  such 
paper  was  sent  to  the  claimant  upon  October  6, 1917. 

4.  On  October  5, 1917,  the  claimant  received  the  following  telegram 
(claimant's  Exhibit  No.  13) : 

"Please  wire  Hine  specifications  on  M  grade  naphthaline  such  as 
you  will  furnish  the  department. 

"  Crozier." 

On  October  8,  1917,  the  claimant  telegraphed  to  Lieut.  Hine 
(claimant's  Exhibit  No.  14)  as  follows: 

"  Specifications  '  M '  grade,  melting  point  seventy-nine  degrees 
centigrade,  color  white,  acid  test  standard. 

"  F.  J.  Leavis  Mpo.  Co." 

This  wire  was  confirmed  by  letter  of  October  8,  1917,  from  claim- 
ant to  Lieut.  Hine  (claimant's  Exhibit  No.  15).    In  this  letter,  and 
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in  a  subsequent  letter  of  October  15,  1917  (claimant's  Exhibit  No. 
16),  the  claimant  requested  information  as  to  when  formal  contract 
would  issue  and  a^o  advice  as  to  whether  it  should  await  receipt  of 
formal  contract  or  whether  the  purchase  order  was  sufficient  to  coyer 
the  order  satisfactorily.  On  October  17, 1917,  Lieut.  Hine,  on  behalf 
of  the  Ordnance  Department,  Equipment  Division,  addressed  a  letter 
(claimant's  Exhibit  No.  17)  to  the  claimant  in  which  he  stated  that 
a  contract  would  be  forwarded  to  the  claimants  for  signature  in  the 
near  future,  and  stated : 

"  The  formal  contract  consists  merely  of  the  substance  of  the  for- 
mal order  which  you  have  received,  together  with  the  regular  stand- 
ard clauses,  which  form  a  part  of  all  contracts  made  by  this  depart- 
ment." 

On  October  19, 1917,  claimant  addressed  a  letter  to  the  Equipment 
Division  of  the  War  Department,  Office  of  the  Chief  of  Ordnance 
(claimant's  Exhibit  No.  18),  in  which  it  stated  that  as  soon  as  the 
formal  contract  was  prepared  it  would  be  glad  to  execute  same,  and 
requested  instructions  regarding  shipments  of  naphthaline,  stating 
that  it  could  ship  one  car  of  40,000  or  50,000  pounds  upon  instruc- 
tions so  to  do.  On  October  23,  1917,  Lieut.  K.  B.  Lamb  addressed 
a  letter  to  the  claimant  (claimant's  Exhibit  No.  19)  directing  claim- 
ant to  hold  naphthaline  pending  inspection  by  a  Government  in- 
spector. 

5.  On  November  6, 1917,  Capt.  R.  C.  Low,  Ordnance,  United  States 
Reserve,  directed  a  letter  to  the  claimant  (Claimant's  Exhibit  No. 
20)  inclosing  the  contract  in  quintuplicate  and  penal  bond  in  dupli- 
cate for  performance  of  same,  requesting  execution  of  both  instru- 
ments by  claimant  and  the  immediate  return  of  same  to  the  Equip- 
ment Division  of  the  Ordnance  Department.  Claimant  apparently 
retained  in  its  possession  the  copies  of  this  contract  and  did  not 
execute  same  until  the  month  of  April,  1918.  Not  until  December  24. 
1917,  did  claimant  advise  the  Government  of  its  unwillingness  to 
execute  the  contract  and  the  reasons  for  its  nondesire  so  to  do. 
(Claimant's  Exhibit  32,  Tr.,  p.  102,  same  being  a  letter  from  claimant 
to  the  Equipment  Division,  Office  of  the  Chief  of  Ordnance,  dated 
December  24, 1917.) 

6.  It  appears  that  both  the  original  purchase  order,  dated  October 
6,  1917  (Claimant's  Exhibit  58,  Tr.,  p.  171),  and  the  contract  which 
was  transmitted  to  the  claimant  on  November  6,  1917,  specified  that 
the  deliveries  of  flake  naphthaline,  M  grade,  were  to  be  as  follows : 

110,000  pounds  to  be  delivered  on  or  before  October  16, 1917. 
58,710  pounds  to  be  delivered  during  October. 
58,710  poimds  to  be  delivered  during  November. 
154,140  pounds  to  be  delivered  during  December. 
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The  actual  deliveries  as  made  by  the  claimant  i^ere  as  follows: 

Pounds. 

Mar.  15,  1918 28, 937 

Apr.  10,  1918 30, 134 

May  11,  1918 38, 142 

July  18,  1918 44,208- 

Aug.  6,  1918 6,007 

Oct  26,  1918 25,150^ 

Total 170,  57a 

(See  Claimant's  Exhibit  No.  54,  Tr.,  p.  131.) 

7.  Deliveries  on  the  part  of  the  claimant  were  so  much  delayed  that: 
the  Ordnance  Department  was  obliged  to  place  orders  in  England 
for  a  large  amount  of  flake  naphthaline  in  order  to  meet  its  immediate 
requirements.  These  delays  in  delivery  on  the  part  of  claimant  were 
due  to  the  fact  that  the  product  manufactured  by  the  claimant  did 
not  meet  the  requirements  of  the  specifications  embodied  in  both  the 
original  purchase  order  and  the  contract  as  transmitted  by  the  Gov- 
ernment to  the  claimant  upon  November  6, 1917. 

8.  Claimant's  Exhibit  No.  27  (Tr.,  p.  98) ,  same  being  a  letter  dated' 
December  12,  1917,  confirming  telegrams  sent  by  J.  L.  Hagaman, 
representative  of  the  claimant,  to  the  claimant  clearly  evidences  the- 
fact  that  the  claimant  had  knowledge  at  this  time  that  the  Govern- 
ment would  grant  no  extension  of  time  on  deliveries  and  that  the' 
liquidated  damage  clause  of  the  contract  would  be  invoked  against 
the  claimant,  and  further  that  the  naphthaline  manufactured  by  the" 
claunant  would  have  to  meet  the  Government  requirements  of  a  melt- 
ing point  of  79°  C.  This  fact  is  also  clearly  evidenced  by  the  tele- 
gram of  December  10,  1917,  from  Gen.  Crozier  to  the  claimant. 
(Claimant's  Exhibit  28,  Tr.,  p.  98.) 

9.  It  appears  from  Claimant's  Exhibit  No.  47  (Tr.,  p.  122),  same 
being  a  letter  dated  April  16,  1918,  from  the  ProcureAient  Division,. 
Office  of  the  Chief  of  Ordnance,  directed  to  the  claimant  and  signed' 
by  Capt.  A.  E.  Pinanski,  Ordnance,  National  Army,  that  the  Ord- 
nance  Department  received  on  April  10,  1918,  copies  of  the  contract 
transmitted  to  the  claimant  upon  November  6,  1917,  and  that  the 
same,  upon  receipt  by  the  claimant,  were  properly  executed  by  it  in 
due  form.  This  contract  was  subsequently  executed  on  behalf  of  the 
Government  by  Lieut.  Col.  Charles  N.  Black,  Ordnance  Department, 
National  Army,  for  Col.  Samuel  McRoberts,  Ordnance  Department, 
National  Army,  contracting  officer.  It  was  therefore  a  proxy-signed 
contract. 

10.  On  April  24, 1918,  the  following  letter  was  sent  to  the  claimant. 
(See  Claimant's  Exhibit  48,  Tr.,  p.  123.) 


566    DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

"  F.  J.  Lewis  Mfg.  Company, 

"  £600  So.  Robey  St,^  Uhicago^  Illinois. 

"  Gentlemen  : 

"  1.  I  am  directed  by  the  acting  chief  of  ordnance  to  advise  you  of 
the  contemplated  amendment  to  War  Order  E.  P.  61,  for  381,560 
pounds  of  naphthaline,  placed  with  you  on  Oct.  6th,  1917.  On  this 
order  you  have  delivered  to  date  59,()71  pounds,  and  this  section  con- 
templates the  cancellation  of  211,854  pounds  on  this  order,  making 
still  to  be  delivered  110,625  pounds. 

"  2.  This  contract  is  a  very  old  one,  and  there  has  been  considerable 
difficulty  in  filling  it.    Will  you  kindly  advise  this  division  if  you 
know  or  any  reason  why  211,864  pouncfs  of  naphthaline  on  this  con- 
tract should  not  be  cancelled? 
"  Respectfully, 

"Raw  Materials  Section, 
"R.  P.  Lamont, 

"i^.  Col.,  Ord.,  N.  A,, 
"  By  D.  C.  Arnold, 

''Lieut.,  Ord.,  R.  C:' 

On  May  1,  1918,  the  claimant  addressed  a  letter  to  the  raw  ma- 
terials section.  War  Department,  Procurement  Division,  Office  of 
the  Chief  of  Ordnance  (Claimant's  Exhibit  49,  Tr.,  pp.  124-126), 
in  which  it  stated  that  it  would  accept  cancellation  of  211,864  pounds 
naphthaline  and  asked  for  definite  advice  as  to  whether  such  can* 
•cellation  would  be  made.  On  May  8,  1918,  the  Ordnance  Depart- 
ment addressed  a  letter  (Claimant's  Exhibit  50,  Tr.,  p.  126  et  seq.),  in 
which  it  stated  that  an  amendment  to  War  Order  E.  P.  61  would  be 
immediately  issued,  requesting  delivery  of  169,696  pounds  of  naphtha- 
line, which  would  cancel  211,864  pounds  of  that  product  from  con- 
tract E.  P.  61.  On  May  16,  1918,  a  formal  contract  of  partial  can- 
cellation was  executed  between  the  claimant  and  the  United  States 
of  America  whereby  the  quantities  of  naphthaline  to  be  furnished  by 
the  claimant  to  the  Government  were  reduced  to  the  amount  of 
169,698  pounds.  This  contract  was  properly  executed  by  the  claim- 
ant and  properly  executed  on  behalf  of  the  Government  by  Lieut 
Col.  Robert  P.  Lamont,  Ordnance  Department,  United  States  Army, 
as  contracting  officer.  This  contract  recited  in  Article  III  thereof 
that ''  all  other  terms  and  conditions  of  the  above-mentioned  contract 
shall  remain  in  full  force  and  effect." 

DECISION. 

1.  The  purchase  order  of  October  6,  1917,  for  381,560  pounds  of 
naphthaline  was  issued  after  claimant  had  been  given  a  copy  of  the 
"  Inquiry  for  Quotations,"  which  inquiry  shows  that  the  order  would 
be  given  or  the  contract  issued  with  the  provision  for  liquidated  dam- 
Ages  of  one-thirtieth  of  1  per  cent  on  delayed  deliveries.    The  tjerms 
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of  the  purchase  order,  therefore,  include  the  provision  for  liquidated 
damages  amounting  to  one-thirtieth  of  1  per  cent  of  the  contract  price 
covering  delayed  deliveries,  and  it  is  clear  that  there  can  be  no  refund 
by  the  War  Department  of  liquidated  damages  ass&sed  under  this 
informal  agreement.  / 

2.  The  proxy  signed  contract,  dated  October  6,  1917,  but  finally 
signed  April  18,  1918,  provides  for  the  same  liquidated  damages, 
amounting  to  one-thirtieth  of  1  per  cent  for  liquidated  damages,  and 
no  refund  can  be  made  for  liquidated  damages  assessed  on  account  of 
delayed  deliveries  made  under  this  proxy-signed  contract. 

3.  The  supplemental  contract  formally  signed  May  18,  1918,  pro- 
vides for  liquidated  damages  in  the  same  amount  as  did  the  informal 
agreements;  that  is,  the  purchase  order  and  the  proxy-signed  con- 
tract. While  claimant  appears  to  have  made  some  objection  to  the 
provision  covering  liquidated  damages,  nevertheless  claimant  did 
sign  this  formal  contract  and  must  have  agreed  to  liquidated  dam- 
ages thereunder.  Therefore  no  refund  can  be  made  for  liquidated 
damages  assessed  on  account  of  delayed  damages  under  the  formal 
contract. 

^  Where  a  contract  contained  a  provision  for  the  payment  of  liqui- 
dated damages  for  delay  in  completing  the  work,  the  Secretary  of 
War  is  not  authorized  to  waive  said  provisi<m  after  the  delay  has 
occurred  and  the  United  States  has  acquired  a  vested  right  to  the 
damages  specified  in  the  contract."    (11  Comp.  Dec.,  113.) 

4.  For  the  reasons  above  stated  the  relief  prayed  for  is  denied. 

DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  Ordnance  Section, 
War  Department  Claims  Board,  for  its  information. 

Lieut.  Col.  McKeeby  and  Maj.  Reilly  concurring  for  the  Appeal 
Section;  Mt.  Steever  concurring  for  the  War  Department  Claims 
Board. 
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Seftekbes  8, 1920. 
Case  No.  2862. 

In  re  CUJM  OF  ATLANTIC  COAST  LINE  AAHAOAD. 

1.  JTTSISBICTION— PERSONAL  INJURIES. — The  Secretary  of  War  has  no  au- 

thority under  the  act  of  March  2,  1919,  to  make  adjustments  of  claims 
other  than  those  arising  out  of  contracts,  and  where  a  railroad  company 
claims  reimbursement  for  sums  paid  out  in  lettlemeat  of  personal-injury 
claims,  the  Secretary  of  War  has  no  authority  to  make  such  reimburse- 
ment in  the  absence  of  an  agreement  that  the  GoTcrnment  will  make 
such  reimbursement. 

2.  iRAILROADS,  PEDERAX  MANAGER  OP.— Where  a  claim  is  entitled  in  the 

name  of  a  railroad  company,  but  the  record  discloses  that  it  was  iOed  by 
the  Federal  manager  of  the  railroad,  and  the  testimony  shows  that  the 
sums  paid  out  by  the  railroad  company  for  which  it  seeks  reimbursement 
were  paid  out  of  Federal  administration  funds,  any  award  made  by  the 
Secretary  of  War  should  be  paid  for  the  account  of  Federal-  manager  of 
said  railroad  company  and  not  to  the  corporation, 
8.  CLAIM  AND  DECISION.--Claim  under  the  act  of  March  S,  1919,  for  |34,440.81^ 
for  maintenance  and  operation  of  a  railroad  from  Arcadia  to  Dorr  and 
Carlstrom  flelds,  Fla.,  and  for  repairs  to  a  QoYemment  loeomotive.  Held» 
an  agreement  within  the  act,  except  «s  to  a  personaMnJury  claim. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  aris^  under  the  act  of  March  2,  1919,  and  is  for 
$34,440.82.  Claimant  filed  its  statement  of  claim  informally  with 
the  Transportation  Claims  Board  June  27,  1919.  Formal  statement 
of  claim,  Form  B,  was  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  on  October  30, 1919,  by  reason 
of  agreements  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

The  claim  will  be  considered  as  composed  of  three  parts : 

(1)  Wages  of  train  crew,  rental  of  locomotive  and  cars,  and  sup- 
plies used  in  the  operation  of  the  trains  between  December  27, 1917^ 
to  June  1, 1919. 

(2)  Maintenance  of  the  entire  line  of  rjiilway  from  Arcadia,  Fla., 
to  Dorr  field  via  Carlstrom  field  and  Dorr  Junction  from  August  17> 
1918,  to  June  30, 1919. 

(3)  Repairs  to  a  locomotive  owned  by  the  Government. 

(4)  Sums  paid  in  settlement  of  two  personal-injury  claims  made 
by  employees. 
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For  convenience  the  items  will  be  referred  to  as  above  numbered. 

2.  In  the  latter  part  of  1917  the  War  Department  had  established 
flying  fields  at  Carlstrom  field  and  Dorr  field,  near  Arcadia,  Fla. 
The  Chamber  of  Commerce  of  Arcadia  had  agreed  with  the  Air 
Service  to  construct  and  operate  a  line  of  railway  from  Arcadia  to 
Carlstrom  field  for  the  benefit  of  the  Government.  The  road  was 
completed  about  December  27,  1917,  but  the  chamber  of  commerce 
was  unable  to  live  up  to  its  agreement  to  furnish  the  necessary  equip- 
ment and  trainmen  for  the  operation  of  the  line.  Subsequently  tte 
line  was  extended  from  Dorr  Junction,  adjacent  to  Carlstrom  field, 
to  Dorr  field.  This  extension  was  constructed  by  the  J.  G.  White 
Engineering  Co.  for  the  Government.  In  all,  about  18  miles  of 
track  were  constructed. 
Item  (1) : 

3.  About  December  30,  1917,  Capt.  Harold  R.  Eyrich,  Air  Serv- 
ice, then  in  charge,  as  constructing  quartermaster,  of  the  construc- 
tion work  being  done  by  the  Air  Service  at  Carlstrom  and  Dorr 
fields,  had  a  conference  with  J.  G.  Murchison,  general  superinten- 
dent of  the  Atlantic  Coast  Line,  and  Mr.  J.  F.  Council,  division 
superintendent  of  said  line,  wherein  it  was  agreed  that  claimant 
furnish  to  the  Air  Service  a  locomotive  and  cars  and  the  necessary 
supplies,  and  also  the  required  train  crew,  in  order  that  the  opera- 
tion of  the  road  from  Arcadia  to  Carlstrom  field  might  be  begun 
at  once.  The  understanding  was  that  the  Government  would  pay 
claimant  for  the  use  of  the  locomotive  and  equipment  the  standard 
rate  adopted  by  the  American  Railway  Association,  and  would  also 
reimburse  claimant  for  the  wages  of  the  train  crew  and  such  fuel 
and  supplies  as  should  be  furnished  by  claimant.  A  memorandum 
of  this  agreement  was  made  at  the  time  thereof  by  Capt.  Evrich. 
(Claimant's  Ex.  2.) 

4.  Although  at  the  time  the  agreement  was  entered  into  the  ex- 
tension from  Dorr  Junction  to  Dorr  field  had  not  been  constructed^ 
yet  it  was  the  understanding  of  the  parties  at  the  time  that  when  this 
extension  was  constructed  that  the  agreement  should  apply  thereto, 
as  well  as  to  the  operation  of  the  line  already  constructed. 

5.  On  December  31,  1917,  claimant  was  requested  by  Capt.  Eyrich 
to  furnish  the  locomotive  and  train  crew  as  agreed  upon.  The 
claimant  complied  with  the  request,  and  continued  thereafter  to 
furnish  the  service  as  required  by  the  Air  Service  until  June  30, 1918. 
A  portion  of  the  claim  under  consideration,  item  (1),  is  for  the 
rental  of  the  locomotive  and  cars  so  furnished,  the  wages  of  train 
crew,  and  for  supplies  used  in  operating  the  trains.  Similar  items 
of  expense  arising  out  of  the  same  agreement  were  paid  by  the  Gov- 
ernment for  the  months  of  January,  February,  March,  April,  and 
May,  1918. 
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6.  Claimant  paid  the  wages  of  train  crew  and  also  paid  for  the 
supplies  furnished  by  it  out  of  Federal  Railroad  Administration 
funds  arising  from  the  operation  of  the  Atlantic  Coast  Line  Rail- 
road under  Mr.  Lyman  Delano,  its  Federal  manager. 

Item  (2)  : 

7.  About  August  17,  1918,  Lieut  A.  G.  Jackson,  jr.,  Air  Service, 
by  direction  of  Maj.  C.  S.  Benton,  Air  Service,  conferred  with  Mr. 
Delano,  Federal  manager  for  claimant,  with  reference  to  the  main- 
tenance of  the  track  from  Arcadia  to  Carlstrom  and  Dorr  fields. 
At  this  conference  it  was  agreed  that  claimant  would  take  over  the 
maintenance  work  from  Arcadia  to  Carlstrom  and  Dorr  fields  about 
September  1,  1918,  and  would  bill  the  Government  therefor  on  the 
basis  of  actual  cost,  plus  10  per  cent  to  cover  supervision  and  depre- 
ciation. Memorandum  of  this  agreement  was  made  at  the  time  and 
is  contained  in  a  memorandum  furnished  by  Lieut.  Jackson  to  Maj. 
Benton,  dated  August  20,  1918.    (Government  Exhibit  No.  2.) 

Shortly  after  this  agreement  and  about  September  1,  1918,  claim- 
ant did  take  over  the  maintenance  work,  and  thereafter  bore  the 
expense^  of  such  track  maintenance.  The  expense  of  this  main- 
tenance was  paid  out  of  the  Federal  Railway  Administration  funds 
arising  from  the  operation  of  claimant's  line. 

Item  (3): 

8.  During  the  operation  of  this  line  of  railway  by  the  Air  Service, 
and  about  October  11,  1918,  a  locomotive  owned  by  the  Government 
was  derailed  and  badly  damaged.  Shortly  thereafter,  and  prior  to 
the  armistice  Lieut.  Norman  Lawson,  Air  Service,  requested  Mr.  J.  F. 
Council,  division  superintendent,  to  make  an  estimate  as  to  the  cost 
of  repairing  the  locomotive  in  claimant's  shops  at  Lakeland.  By 
direction  of  Mr.  Council,  an  estimate  of  the  expense  incident  to  the 
repairs  was  made  and  submitted  to  Lieut.  Lawson.  Shortly  after- 
wards, and  before  the  armistice,  Lieut.  Lawson  requested  Mr.  Coun- 
cil to  take  the  locomotive  to  claimant's  Lakeland  shops  and  have  it 
repaired,  and  stated  that  the  Government  would  pay  for  such  re- 
pairs. On  November  5,  1918,  Maj.  C.  S.  Benton,  Air  Service,  office 
of  the  Director  of  Military  Aeronautics,  addressed  a  letter  to  Mr. 
Delano,  Federal  Manager,  on  the  subject  of  repairs  to  the  locomotive. 
This  letter  is  as  follows : 

"  War  Depabtmbnt, 
"  Office  of  the  Director  of  Military  Aeronautics, 

"  Washington^  Nov.  5, 1918. 

*'  From :  The  Director  of  Military  Aeronautics. 

"  To :  Lyman  Delano,  Federal  Manager,  Atlantic  Coast  Line,  Wil- 
mington^. C. 

**  Subject :  Repairs  to  Florida  Air  Service  engine. 

"  1.  On  October  11th,  engine  No.  1,  used  in  connection  with  the 

Florida  Air  Service  Railway,  operating  between  Arcadia  and  Carl- 
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Strom  and  Dorr  fields  was  derailed,  causing  damage  of  approxi- 
jnately  $600, 
^2.  It  is  now  desired  to  have  this  engine  repaired  and  it  is  re^ 

Juested  that  you  advise  if  arrangements  can  be  made  with  the  Coaat 
<ine  Bailroad  to  make  the  necessary  repairs  at  their  shop  at  Way- 
cross,  Oeorgia,  on  the  basis  of  cost,  plus  ten  per  cent.    • 

^'3.  It  is  very  important  that  these  repairs  be  made  as  soon  as 
possible  and  engine  returned  for  service.  In  the  event  that  same  can 
be  handled  at  Waycross.  advise  to  whose  engine  should  be  consigned 
and  Oovemment  bill  oi  lading  will  be  issued  for  tibe  movement  to 
and  from  Waycross,  Georgia. 
^^By  direction  of  Major  General  Kenly. 

"  C.  S.  Benton, 

9.  Claimant  repaired  the  locomotive  and  now  seeks  reimbursement 
in  accordance  with  the  terms  of  the  letter.  The  amount  of  this  item 
is  $1,448. 

Item  (4) : 

10.  At  the  time  the  locomotive  was  derailed,  the  fireman  and  engi- 
neer engaged  in  its  operation  were  injured,  and  made  a  claim  against 
the  claimant  for  damages  on  account  of  such  injuries.  Claimant  made 
a  settlement  with  these  employees  in  order  to  avoid  litigation.  The 
total  amount  of  the  settlement  was  $1401.54.  This  amount  was  ar- 
rived at  by  allowing  the  injured  employees  the  amount  of  their  wages 
during  the  time  that  they  wejre  incapacitated  by  reason  of  their  in- 
juries. It  is  not  contended  by  claimant  that  there  was  any  express 
agreement,  either  oral  or  otherwise,  for  the  reimbursement  of  claim- 
ant on  account  of  these  items,  and  there  is  no  evidence  of  any  such 
agreement. 

DECISION. 

Item  (1) : 

1.  In  the  opinion  of  the  Board  the  testimony  establishes  an  oral 
agreement  on  December  30,  1917,  within  the  act  of  March  2,  1919, 
whereby  the  Government  was  to  pay  rental  for  the  locomotive  and 
cars  furnished  by  claimant  and  to  reimburse  claimant  for  the  wages 
of  the  train  crew  and  for  supplies  furnished  by  claimant. 

Item  (2) : 

2.  The  oral  agreement  between  Lieut.  Jackson  and  Mr.  Delano  for 
the  maintenance  of  the  track,  entered  into  August  17, 1918,  is  within 
the  act  of  March  2, 1919,  and  entitles  claimant  to  recover  such  sums 
as  claimant  may  have  actually  expended  in  reasonable  compliance 
with  the  terms  of  that  agreement,  plus  10  per  cent  of  such  cost  to  cover 
supervision  and  depreciation. 

Item  (8) : 

3.  The  testimony  with  reference  to  the  exact  date  that  claimant 
was  instructed  by  Lieut.  Lawson  to  take  the  locomotive  to  its  Lake- 
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land  shops  and  repair  it  at  Government  expense  is  not  definitely  estab- 
lished. The  teatamony  of  Mr.  Council  together  with  the  letter  from 
Maj.  Benton,  upon  which  letter  claimant  relies,  does  conclusively 
establish  that  the  agreement  was  entered  into  prior  to  November  12, 
1918,  and  it  is  reasonably  to  be  inferred  from  the  testimony  that 
claimant  had  entered  upon  the  performance  of  the  agreement  prior 
to  the  armistice.  The  agreement  comes  within  the  purview  of  the 
act  of  March  2, 1919,  and  claimant  is,  therefore,  entitled  to  an  allow- 
ance for  the  actual  cost  of  the  necessary  repairs  to  the  locomotive, 
plus  10  per  cent  thereof,  in  accordance  with  the  letter  of  November  5, 
1918. 
Item  (4) : 

4.  This  Board  has  no  jurisdiction  to  adjust  claims  other  than  those 
arising  out  of  contract.  As  to  the  amount  claimed  on  account  of  the 
sum  paid  in  settlement  of  the  personal-injury  claims,  there  is  no  ex- 
press agreement  to  reimburse  claimant  therefor.  This  item  can  not 
be  allowed  as  an  item  of  maintenance  expense  under  the  oral  agree- 
ment of  August  17, 1918,  nor  is  it  covered  by  any  of  the  terms  of  the 
oral  agreement  of  December  30,  1917.  This  item  not  arising  under 
any  agreement,  express  or  implied,  must,  therefore,  be  disallowed. 

5.  The  testimony  establishes  that  this  claim,  while  made  in  the 
name  of  the  Atlantic  Coast  Line  Railroad,  a  corporation,  is  properly  a 
claim  made  by  this  corporation  on  behalf  of  the  Federal  manager  of 
this  railroajd.  The  claim  is  verified  by  the  "  assistant  to  Federal  man- 
ager, Atlantic  Coast  Line  Railroad,  Federal  Administration."  The 
claim  is  in  effect  a  demand  for  an  accounting  between  two  agencies 
of  the  Government.  The  funds  paid  out  by  claimant  for  which  it 
asks  reimbursement  were  paid  from  the  Federal  Railroad  Adminis- 
tration funds  arising  from  the  operation  of  the  Atlantic  Coast  Line 
Railroad  under  Federal  control,  and  whatever  sum  may  be  allowed 
in  settlement  of  this  claim  should  be  allowed  in  favor  of  the  Federal 
manager  of  the  Atlantic  Coast  Line  Railroad,  rather  than  in  the 
name  of  the  Atlantic  Coast  Line  Railroad,  as  a  corporation. 

DiSFOsrnoN. 

1.  This  section  will  make  and  transmit  statements  of  the  nature, 
terms,  and  conditions  of  the  agreements  and  certificates  C  to  the  Air 
Service  Section  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring'  for  the  War  Department  Claims 
Board. 
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Case  No.  2789. 

In  re  CIAZK  OF  EIECTEIC  CONSTEUCTION  CO. 

1.  CLAIM  AJTD  BBGISIOK.---Clalm  under  the  act  of  Xareh  2,  1919«  for  |784,SI, 
oott  of  matorialt  and  labor  in  supplying  and  installing  temporary  eleo- 
tric  work  in  the  Lemon  Building,  Hew  York  Avenue,  Washington,  B*  C, 
on  oral  orders  of  Kr.  J.  B.  Daughton,  of  the  depot  quartermaster's  office, 
received  on  or  about  July  15,  1917,  and  not  covered  by  formal  purchase 
order.    Held,  claim  allowed. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Mr.  Milton 
Mantz,  doing  business  in  Washington,  D.  C,  under  the  firm  name  of 
the  Electric  Construction  Co.,  has  filed  a  class  B  claim  under  the 
provisions  of  Supply  Circular  No.  17,  Purchase,  Storage  and  Traflio 
Division,  General  Staff,  dated  March  26, 1919,  for  $784.81,  by  reason 
of  an  agi^eement  alleged  to  have  been  entered  into  between  claimant 
and  the  United  States. 

2.  During  the  summer  and  fall  of  the  year  1917,  great  strides  were 
being  made  toward  increasing  the  Army.  In  carrying  out  the  pro- 
gram, changes  were  necessarily  frequent,  especially  in  the  Lemon 
Building  where  very  important  offices  of  the  War  Department  had 
been  located.  The  changing  conditions  and  rapid  growth  of  the 
office  force  in  this  building  necessitated  changes  in  machine  connec- 
tions and  the  lighting  system.  Permanent  electrical  work  was  in* 
stalled,  but  it  also  became  necessary  to  make  connections  and  slight 
changes  of  a  temporary  nature.  Sometimes  orders  were  given  con- 
tractors in  advance  of  the  installation  of  the  electrical  work,  but  the 
urgency  of  the  situation  often  did  not  permit  time  in  which  to  pre- 
pare written  orders,  and  contractors  would  consequently  install  work 
of  a  temporary  nature,  submitting  bills  after  the  work  had  been 
completed. 

3.  On  August  23,  1917,  claimant  was  given  purchase  order  No. 
16756  for  the  furnishing  and  installation  of  40  drop-lights,  complete 
with  lamps  and  shades,  at  a  cost  of  $250,  and  for  the  furnishing  and 
installation  of  12  indirect  fixtures  at  a  charge  of  $259,  making  a 
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total  of  $509.  This  work  was  of  a  permanent  nature.  However, 
prior  t0  the  issuance  of  this  purchase  order,  claimant  had  done  con- 
siderable work  of  a  temporary  nature  from  July  20, 1917,  to  August 
8,  1917,  inclusive.  The  material  furnished  during  this  period 
amounted  to  $836.62,  while  the  labor  covering  301^  hours,  at  75  cents 
per  hour,  amounted  to  $226.12,  making  a  total  of  $562.74  for  this 
period.  Some  time  after  the  issuance  of  the  purchase  order  for  the 
$509  claimant  also  installed  temporary  work  between  September  26, 
1917,  and  October  2,  1917,  at  a  cost  of  $112.07  for  material  and  $60 
for  labor,  making  a  total  of  $172.07.  The  work  done  during  tiiese 
two  periods,  amounting  to  $784.81,  constitutes  the  present  claim. 

4.  It  appears  that  verbal  orders  for  this  temporary  work  were 
given  claimant*  by  Lieut.  Col.  L.  C.  Scherer,  of  the  depot  quarter- 
master's office,  who  was  in  direct  charge  of  the  installation  of  elec- 
trical work  in  the  Lemon  Building.  These  orders  were  issaed 
through  Mr.  J.  B.  Daughton  (now  Capt.  J.  B.  Daughton,  Quarter- 
master Corps),  who  was  at  that  time  purchase  and  contract  clerk  in 
the  office  of  the  depot  quartermaster  at  Washington,  D.  C,  and  in 
whose  section  contracts  were  made  and  authorizations  for  the  par- 
Chase  of  material  and  supplies  were  issued.  Mr.  Mantz  testified 
under  oath  at  the  hearing  before  this  Board  that  he  was  instructed 
by  Capt.  Daughton  to  install  such  temporary  work  as  directed  by 
officers  in  the  Lemon  Building,  and  that  he  followed  these  instruc- 
tions, making  the  connections  and  installing  the  lights  as  directed 
by  officers  in  the  building  (Transcript,  pp.  4, 6,  9).  Capt.  Daughton 
substantially  confirmed  the  testimony  of  Mr.  Mantz,  with  the  ex- 
ception that  he  could  not  recall  the  dates.  He  testified  that  Col. 
Scherer  had  instructed  him  from,  time  to  time  to  send  Mr.  Mantz  to 
the  Lemon  Building  with  reference  to  other  (temporary)  work. 
When  questioned  concerning  instructions  which  might  have  been 
issued  him  by  Col.  Scherer  to  send  Mr.  Mantz  to  the  Lemon  Build- 
ing with  reference  to  other  work  that  was  done  there,  Capt  Daugh- 
ton replied : 

"There  is  not  any  doubt  in  the  world  about  it,  but  I  couldn't 
swear  to  specific  dates." 

Capt.  Daughton  did  not  certify  to  the  voucher  covering  the  serv- 
ices presented  in  this  case  for  the  reason  that  he  "  had  no  knowledge 
of  either  the  labor  or  the  material."  However,  he  testified  that  the 
material  for  which  payment  is  asked  in  this  claim  is  not  covered  by 
the  purchase  order  issued  this  claimant  under  date  of  August  23, 
1917.     (Transcript,  pp.  48-50.) 

5.  No  one  doubts  that  the  services  presented  in  this  claim  have  been 
performed.    This  temporary  work  was  installed  on  the  various  floors 
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of  the  Lemon  Building.    Maj.  T.  F.  Powell,  Quartermaster  Corps, 
has  furnished  the  Board  a  statement,  in  which  he  toys  that — 

^'The  work  was  authorized  by  the  depot  quartermaster." 

and 

"The  lights  were  actually  installed  on  the  third  and  fifth  floors 
of  the  Lemon  Building,  which  were  under  my  supervision  at  that 
time." 

It  seems  to  be  impossible  to  secure  statements  from  the  officers 
who  were  in  charge  of  the  other  floors  of  this  building  in  view  of  the 
fact  that  practically  three  years  have  expired  since  the  work  was 
done.  However,  the  testimony  of  other  witnesses  is  to  the  effect 
that  this  work  was  performed  on  the  various  floors  of  the  building 
and  that  the  entire  amount  presented  in  this  claim  is  due  claimant. 
Mr.  Mantz  kept  an  accurate  record  of  the  material  delivered  to  the 
building  and  of  the  services  performed  there  by  men  in  his  employ. 
In  testifying  concerning  the  itemized  statement  he  says : 

'*Yes;  I  am  familiar  with  all  these  amounts  because  I  handled 
this  material  myself  as  it  went  to  the  job ;  and  as  for  the  labor,  I 
kept  track  of  that  and  paid  for  the  labor." 

In  fact,  he  took  the  material  to  the  Lemon  Building  in  his  own 
machine  and  assisted  in  carrying  it  into  the  building.  He  also  visited 
the  building  each  day  during  which  these  services  were  being  per- 
formed and  is  absolutely  certain  as  to  the  particular  days  on  which 
each  electrician  worked.  He  testified  that  he  is  positive  that  this 
material  was  delivered  to  the  Government  and  that  the  labor  covered 
by  the  claim  was  performed.    (Transcript,  pp.  9-13.) 

6.  Mr.  Frank  B.  Clarkson,  jr.,  now  residing  at  Silver  Springs, 
Md.,  a  former  employee  of  claimant,  testified  that  the  articles  car- 
ried on  the  itemized  bill  were  installed  in  the  Lemon  Building. 
Replying  to  a  question  as  to  the  nature  of  the  work  performed,  Mr. 
Clarkson  testified  as  follows : 

"  Putting  lights  over  the  desks,  file  cases,  and  some  machines  there. 
I  believe  they  were  typewriting  machines.  I  am  not  positive  just 
what  those  machines  were  used  for,  but  there  was  one  light  over  each 
machine,  one  light  over  each  file  case,  and  three  lights  over  each  desk. 
That  was  in  the  main  room  downstairs,  where  the  most  of  it  was 
done.  There  were  two  low  lights  and  one  high  light."  (Transcript, 
pp.  17, 18.) 

Mr.  William  Acton,  of  616^  Eleventh  Street  SW.,  Washington, 
D.  C,  also  testified  that  he  assisted  in  handling  all  the  material  con- 
tained on  the  itemized  statement  of  this  claim,  and  that  same  was  in- 
stalled in  the  Lemon  Building. 

7.  AH  of  the  witnesses  testifying  before  this  Board  stated  that 
practically  "all  of  the  material  itemized  on  the  statement  of  claim  is 
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easily  distinguishable  from  the  material  that  would  be  used  in  ful- 
filling the  purchase  order  dated  August  23, 1917,  for  $509.  Claimant 
has  furnished  an  itemized  statement  of  the  material  used  in  purchase 
order  No.  16756,  which  shows  that  the  work  performed  on  this  pur- 
chase order  was  of  a  different  nature  from  that  covered  by  this 
claim. 

8.  Invoices  covering  this  work  were  first  presented  by  the  claimant 
to  the  Government  on  April  10,  1918.  On  July  22,  1919,  the  zone 
supply  officer  issued  instructions  that  purchase  order  No.  16756, 
dated  August  23,  1917,  amounting  to  $509,  should  be  increased  to 
$1,243.81,  giving  as  a  reason  therefor  ^  difference  in  price  allowed  for 
extra  time  and  work."  However,  on  October  1, 1919,  the  same  office 
requested  that  this  purchase  order  be  changed  from  $1,243.81  to 
$499.99,  stating  that  "  when  evidence  covering  performance  of  the 
extra  services  for  which  the  dealer  claims  payment  is  obtained,  a  new. 
purchase  order  will  be  drawn  covering  same."  The  evidence  cover- 
ing performance  of  the  extra  services  has  now  been  produced.  The 
testimony  of  Mr.  Mantz,  showing  that  this  work  was  ordered  by  the 
Government  and  installed,  and  that  of  Messrs.  Clarkson  and  Acton, 
showing  that  the  installation  was  made,  has  not  been  refuted  by  Gov- 
ernment witnesses,  but  has  been  confirmed  practically  throughout  by 
various  officers  each  of  whom  has  been  familiar  with  some  of  the 
facts  covering  the  claim. 

DECISION. 

1.  The  evidence  shows  that  there  was  an  agreement  within  the 
purview  of  the  act  of  March  2,  1919,  on  claimant's  part  to  furnish 
electrical  material  and  labor  in  connection  with  the  installation  of 
same  in  the  Lemon  Building,  Washington,  D.  C,  and  on  the  part  of 
the  United  States  to  pay  the  reasonable  cost  of  such  material  and 
labor,  which  agreement  can  be  paid  or  discharged  by  the  Secretary  of 
War.  Claimant  installed  the  material  and  furnished  the  labor  cov- 
ered by  its  itemized  statement  of  claim  amounting  to  $734.81. 

DISPOSITION. 

The  appeal  section,  War  Department  Claims  Board,  will  make  and 
transmit  to  the  purchase  section.  War  Department  Claims  Board,  a 
statement  of  the  nature,  terms,  and  conditions  of  the  agreement  and 
certificate  Form  C,  for  action  in  the  manner  provided  in  subdivision 
c,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division,  General  Staff,  War  Department,  1918. 

Lieut.  Col.  McKeeby  and  Maj.  Keilly  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


SUTBMBBB  9,  1920. 

Ca4M  No.  2867. 

In  re  CLAIM,  OF  XnaXEB  STATS8  BAILEOAD   ADKOTIST&ATIOV  07  TEB 

ATGHISOK,  TOPEXA  &  SANTA  7£  BAILEOAD. 

1.  TiTATITTiTTT  07  PAXTXEfl — QVABAVTT. — Where  the  Ocrernnieiit,  through  a 

branch  of  the  military  serriot,  gmaraateed  payment  by  a  local  chamber 

of  commerce  of  the  cost  of  oonstmoting  a  oonntotlng  line  to  a  training 

*  field,  there  was  no  primary  liability  on  the  part  of  the  Government  to 

bear  snoh  expense. 

1  OUAEAKTT— VALIDITY  07  OBLIGATION.— Where  the  United  States  guar- 
anteed an  obligation  of  a  private  agency,  which  obligation  later  proved 
to  be  nonexistent,  such  guaranty  had  no  binding  force  against  the  Gov- 
ernment, since  without  a  principal  primarily  liable  for  an  obligation 
there  can  be  no  surety  or  guarantor. 

3.  CLAIK  AND  DECISION. — Appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  under  the  act  of  Xarch  2,  1919,  for 
135,859.65,  cost  of  construction  and  maintenance  of  connecting  track  at 
Xaroh  71eldy  Calif.    Held,  claim  denied. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $85,859.65  by  reason  of  an  agree- 
ment alleged  to  hare  been  entered  into  between  the  claimant  and  the 
United  States  within  the  purview  of  the  act  of  March  2, 1919. 

2.  The  claim  is  for  the  construction  and  maintenance  of  approxi- 
mately  8,000  feet  of  track  to  serve  the  United  States  Aviation  School, 
March  Field,  Alessandro,  Calif.  The  construction  was  begun  March 
25,  1918,  and  completed  May  27,  1918.  The. maintenance  charged 
for  is  from  September  1, 1918,  to  October,  1919. 

3.  The  entire  expenditures  alleged  were  made  during  the  period 
of  Federal  control  and  none  of  said  expenditures  were  made  by  the 
Atchison,  Topeba  &  Santa  Fe  Railroad  in  its  corporate  capacity. 

4.  The  site  selected  for  the  camp  was  situated  on  the  eastern  side 
of  the  main  line  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  and 
the  west  line  of  the  Government  reservation  was  approximately  3,345 
feet  from  the  railroad  right  of  way,  and  the  right  of  way  over  the 
intervening  lands  between  the  property  of  the  railroad  and  the  west 
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line  of  the  Government  reservation  was  secured  by  the  Riverside 
Chamber  of  Commerce  and  leased  to  the  Government  in  the  lease 
hereinafter  fully  described.  It  was  necessary,  in  order  that  railroad 
tracks  should  reach  and  serve  the  aviation  iGield,  that  approximately 
253  feet  of  track  should  be  constructed  on  the  railroad  right  of  way, 
3,346  feet  over  the  intervening  property,  and  4,542  within  the  limits 
of  the  reservation  and  upon  land  controlled  by  the  Government. 

5.  Under  date  of  January  18,  1918,  the  Biverside  Chamber  of 
Commerce,  of  Eiverside,  Calif.,  entered  into^  and  executed  through 
its  president,  a  formal  lease  with  the  United  States  Government,  the 
said  lease  being  signed  by  C.  G.  Edgar,  colonel.  Signal  Corps,  United 
States  Army,  contracting  officer,  for  and  in  behalf  of  the  United 
States  of  America.    This  lease  provided  briefly  as  follows : 

The  Riverside  Chamber  of  Commerce,  the  lessor,  for  and  in  con- 
sideration of  the  sum  of  $1,  leased  to  the  Government  640  acres  of 
land,  and  the  chamber  of  commerce  further  agreed  to  make  the 
following  improvements  and  complete  the  same  in  the  manner  and 
on  the  dates  specified  at  no  expense  to  the  Government : 

**(a)  Said  lessor  shall  construct  a  railroad  siding  on  the  property 
hereby  leased,  said  siding  to  be  located  as  designated  by  lessee,  to  be 
one  mile  long,  connected  to  railroad  right  of  wa}|^,  and  shall  have  the 
same  ready  for  use  on  February  10,  1918 ;  and  if  a  special  train  is 
desired  by  the  lessee  for  the  benefit  of  the  workmen  employed  at  the 
camp  during  construction  period,  the  lessor  shall  provide  a  special 
train,  with  such  equipment  as  designated  by  the  lessee,  that  shall 
leave  and  return  to  the  city  of  Eive^de  at  hours  desWted  by  said 
lessee,  and  also  agrees  to  furnish  an  engine  for  switching  purposes 
for  the  convenience  of  lessee  in  the  handling  of  its  cars  on  the  ffround 
during  construction.  The  charges  per  day  for  either  or  both  serv- 
ices, including  necessary  crews,  supplies,  and  use  of  equipment,  shall 
not  exceed  the  schedule  hereto  attached,  marked  ^  Exhibit  A.'  '^ 

The  lease  further  provided  that  the  lessor  should  furnish  electrical 
power  and  light  connections  and  provided  a  schedule  of  rates  which 
should  be  charged  for  power  and  light.  It  also  provided  that  the 
lessor  should  furnish  telegraph  connections,  also  telephone  service 
with  Riverside,  and  provided  a  schedule  of  prices  for  such  services. 
The  lessor  also  agreed  to  deliver  100,000  gallons  of  water  per  day 
at  a  cost  of  not  over  $1,200. 

6.  The  above  lease  was  approved  March  1,  1918,  by  authorization 
of  the  Chief  Signal  Officer,  by  A.  C.  Downey,  major.  Signal  Corps. 
Immediately  upon  the  approval  of  the  lease  Capt.  William  H.  Car- 
ruthers,  Air  Service,  was  instructed  to  proceed  to  Riverside  and  des- 
ignated as  the  officer  in  charge  of  construction  and  directed  to  take 
steps  to  have  the  necessary  railroad  connections,  telephone,  telegraph, 
water,  highway,  and  electric-power  facilities  installed,  so  that  the 
work  of  construction  might  proceed  with  all  possible  speed.    This 
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officer  arrived  on  March  10,  1918,  and  immediately  called  upon  the 
Riverside  Chamber  of  Commerce  to  start  the  work  provided  for  in 
the  lease,  and  the  chamber  of  commerce  at  once  proceeded  to  have 
the  necessary  telegraph,  telephone,  power,  highway,  and  water  fa* 
eilities  and  connections  started.  But  the  chamber  of  commerce 
advised  Capt.  Carruthers  that  the  construction  of  the  necessary  rail- 
road connections  and  siding  could  not  be  started  until  authority  was 
given  by  the  Director  of  Inland  Transportation,  located  in  Wash- 
ington, and  on  March  11,  1918,  after  an  interview  with  Mr.  A.  G. 
Wells,  the  general  manager  Atchison,  Topeka  A  Santa  Fe  Railroad, 
at  which  interview  Arthur  Sweet,  secretary  of  the  Riverside  Cham- 
ber of  Commerce,  was  present,  Capt  Carruthers  addressed  the  follow- 
ing letter  to  the  said  general  manager : 

"  1.  In  connection  with  the  aviation  field  to  be  constructed  adjoin- 
ing the  Southern  California  Railroad  at  Alessandro,  it  is  requested 
that  vour  company  construct  a  siding  approximately  a  mile  long  into 
this  field  and  forty  feet  from  the  north  section  line  of  same. 

"2.  This  siding  to  run  parallel  to  and  forty  feet  south  of  the 
above-mentioned  boundary  line  and  to  have  a  passing  track  to  accom- 
modate not  less  than  ten  cars,  connecting  into  the  main  siding  at  a 
point  to  be  designated.  This  siding  also  to  come  off  the  main  line 
at  two  points,  forming  a  wye  in  connecting  to  same. 

*'3.  If  it  meets  witn  your  approval,  it  is  further  requested  that 
orders  be  given  for  this  work  to  start  immediately,  so  that  the  lar^ 
amount  ox  freight  cars  can  be  handled  expeditiously  and  so  that  m 
no  way  work  in  connection  with  this  field  shall  be  delayed. 

^^  4.  Full  information  of  this  track  layout  is  in  the  nands  of  your 
engineers,  and  I  believe  I  am  correct  in  stating  that  they  are  ready  to 
go  ahead  with  their  end  of  ihe  work  at  once." 

7.  At  the  same  time  Capt.  Carruthers  wired  Col.  C.  G.  Edgar,  officer 
in  charge  supply  section,  Signal  Corps,  Washington,  explaining  to 
him  the  situation  and  urging  that  inmiediate  action  be  taken  to  ob- 
tain the  required  authority  from  the  director  of  inland  transporta- 
tion. Col.  Edgar  thereupon  instructed  Maj.  C.  S,  Benton  to  confer 
with  Mr.  H.  M.  Adams,  director  of  inland  traffic  service,  and  ar- 
range for  the  necessary  instructions,  and  in  an  affidavit  filed  in  this 
case,  Maj.  Benton  details  as  follows  the  negotiations  with  the  chief 
of  inland  traffic  service : 

"Acting  under  instructions  from  Colonel  C.  G.  Edgar,  the  writer 
took  up  with  Mr.  H.  M.  Adams,  chief  of  inland  traffic  service,  the 
necessity  for  immediate  construction  of  this  siding.  The  lease  be- 
tween the  RiveTside  Chamber  of  Commerce  and  the  contracting  officer 
of  the  supply  section  of  the  Signal  Corps  contemplated  construction 
of  sufficient  trackage  facilities  to  meet  the  requirements  and  needs  of 
the  March  Field,  both  during  construction  and  continuing  during  the 
life  of  said  lease,  which  provided  that  the  chamber  of  commerce 
would  bear  all  expense  incidental  thereto.  The  chamber  of  commerce 
not  being  in  a  position  to  have  this  work  carried  out  at  the  time  the 
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siding  was  mostly  needed,  authority  was  given  to  the  director  of  in- 
land traffic  service  to  instruct  the  Santa  Fe  Eailroad  to  construct 
the  sidmg  with  the  least  possible  delay,  settlement  of  the  costs  to  be 
guaranteed  by  the  Government,  if  the  Riverside  Chamber  of  Com- 
merce would  not  assume  the  payment  of  said  contract." 

And,  in  order  to  reduce  the  matter  to  writing,  Maj.  Benton  testi- 
fies that  he  prepared  for  Col.  Edgar's  signature  the  following  letter, 
dated  March  19,  1918,  which  the  evidence  shows  was  signed  by  Col. 
Edgar  and  transmitted  to  the  director  of  inland  transportation : 

"  1.  In  reference  to  telephone  conversation  with  Captain  Bailey,  of 
your  office,  be  advised  that  the  Signal  Corps,  U.  S.  A.,  willguarantee 
the  payment  for  constructing  the  sidings  from  Riverside,  Cal.,  to  the 
Government  aviation  field  at  Mills,  Cal. 

"  2.  It  is  requested  that  you  wire  A.  G.  Wells,  general  traffic  agent 
Santa  Fe  Railroad,  Los  Angeles,  Cal.,  to  commence  constructing  the 
siding  from  Riverside  to  AJessandro  and  that  W.  R.  Scott,  general 
manager  Southern  Pacific,  San  Francisco,  Cal.,  be  also  advised  to 
commence  constructing  the  siding  from  Sacramento  to  Mills  im- 
mediately." 

8.  Thereupon,  under  date  of  March  21,  1918,  H.  M.  Adams,  direc- 
tor of  inland  transportation,  wrote  the  following  letter  to  Edward 
Chambers,  director  division  of  traffic.  United  States  Railroad  Ad- 
ministration : 

"  1.  In  your  letter  of  March  16th  you  referred  to  request  from 
Captain  Carruthers  upon  the  Santa  Fe  Railway  for  the  construction 
of  certain  side  tracks,  to  the  amount  of  8,000  leet,  estimated  to  cost 
$36,000,  to  serve  the  new  aviation  camp  near  Alessandro,  Riverside 
County,  California. 

"2.  There  is  attached  hereto  a  letter  dated  Washington,  March 
19th,  from  the  officer  in  charge  Supply  Division,  Signal  Corps,  guar- 
anteeing payment  for  the  sioing  in  question. 

"  3.  This  letter  also  contains  a  similar  guarantee  with  respect  to 
certain  sidings  required  to  serve  the  Government  aviation  field  at 
Mills,  Cal.,  near  Sacramento. 

"  4.  It  is  requested  that  the  necessary  authority  be  extended  to  the 
Santa  Fe  road  in  connection  with  the  track  serving  the  Allesandro, 
Cal.,  field,  and  to  the  Southern  Pacific  Co.  as  to  the  mills,  CaL,  field. 

"  5.  I  am  advised  that  the  development  and  construction  work  is 
being  delayed  pending  construction  of  sidetracks  at  both  places; 
therefore  it  is  requested  that  the  instructions  be  given  by  telegraph. 
Your  advice  as  to  when  this  is  done  will  be  appreciated." 

And  on  March  25,  1918,  R.  H.  Aishton,  regional  director.  United 
States  Railroad  Administration,  Chicago,  wrote  the  following  letter 
to  W.  B.  Storey,  vice  president  Atchison,  Topeka  &  Santa  Fe  Rail- 
road: 

"  For  your  information,  I  attach  herewith  copy  of  letter  from  Mr. 
H.  M.  Adams,  Director  of  Inland  Transportation,  War  Department, 
dated  March  21st,  and  letter  from  C.  G.  Ed^ar,  colonel.  Signal  Corps, 
in  which  payment  for  construction  of  siding  from  Riverside,  Cal.,. 
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to  the  Government  aviation  field  at  Allesandro,  CaL,  is  guaranteed 
by  the  Signal  Corps,  U.  S.  A, 

"  Will  you  please  proceed  with  this  work  as  rapidly  as  possible,  so 
tiiat  there  will  be  no  delay  in  opening  this  aviation  jSeld?. 

9.  Mr.  Storey,  who  was  Federal  manager  for  the  Atchison,  Topeka 
&  Santa  Fe  Sailroad,  upon  receipt  of  the  above  letter,  instructed 
A.  6.  Wells,  general  manager  of  the  Atchison,  Topeka  &  Santa  Fe 
Railroad,  to  go  ahead  with  the  construction  desired. 

10.  While  the  above  negotiations  were  being  conducted  by  the 
Government,  A.  G.  Wells,  general  manager  of  the  Atchison,  Topeka 
&  Santa  Fe  Railroad,  was  also  handling  the  matter  through  his 
superiors,  and  in  his  affidavit  filed  in  this  case  refers  to  the  letter 
of  March  11, 1918,  from  Capt.  Carruthers,  and  states : 

"  Immediately  upon  receipt  of  said  letter  affiant  communicated  the 
same  to  Federal  Manager  Story  at  Chicago  and  requested  him  to 
advise  what  answer  should  be  made  thereto.  Mr.  Storey  wired 
affiant  that  before  trackage  constructed  understanding  should  be  had 
as  to  apportionment  of  cost.  Upon  receipt  of  this  information,  Cap- 
tain Carruthers  wrote  affiant,  under  date  of  March  12,  as  follows : 

"'1.  Supplemental  of  letter  from  this  office  dated  March  11th  on 
the  above  subject,  wish  to  advise  you  that  all  expense  incident  to  the 
construction  of  this  siding  will  be  borne  by  the  Chamber  of  Commerce 
of  Eiverside.  California,  in  compliance  with  the  terms  of  the  lease 
entered  into  oetween  the  U.  S.  Signal  Corps  and  the  Riverside  Cham- 
ber of  Commerce  whereby  the  chamber  of  commerce  leased  to  the 
United  States  that  particular  site  near  Alessandro,  California,  to 
be  used  as  the  location  for  the  Signal  Corps  Aviation  School. 

" '  2.  Acknowledgement  of  your  receipt  of  this  letter  is  requested.^ 

"Upon  receipt  of  said  letter  of  March  12  from  Captain  Carruth- 
ers affiant  communicated  the  same  to  Federal  Manager  Storey  at 
Chicago  and  requested  instructions  in  connection  therewith.  Under 
date  of  March  22  affiant  was  instructed  by  Federal  Manager  Storey 
to  proceed  with  the  construction  of  the  track,  as  per  telegram  reaa- 
ing  as  follows  : 

" '  The  track  at  Alessandro  for  aviation  field  may  be  built  at  once 
according  to  plans  asked  for  by  officer  in  charge,  not  necessary  make 
any  requirements  or  agreements  relative  payment  for  same  with  local 
parties.' 

'*  Under  date  of  March  23  Federal  Manager  Storey  wrote  affiant  as 
follows : 

" '  I  wired  you  yesterday  in  regard  to  the  track  at  Alessandro  avia- 
tion field.  I  am  now  giving  you  copy  of  telegram  received  from 
regional  director  in  order  that  your  records  may  be  complete.' 

"  The  telegram  referred  to  in  Federal  Manager  Storey's  letter  reads 
as  follows : 

"' W.  B.  Storey,  V.  P.  A.  T.  &  S.  F.  Ey.,  Chicago. 

" '  Confirming  phone  conversation  to-day.  .  Following  is  quoted 
message  from  Mr.  Chambers  with  reference  to  construction  of  sid- 
ing from  Riterside,  California,  to  aviation  field,  Alessandro,  Cali- 
fornia, also  from  Sacramento  to  the  aviation  field  at  Mills,  Cal. : 
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" « «  Your  message  fifteenth  to  Mr.  Hines.  We  have  letter  from 
Signal  Corps,  War  Department,  ^aranteein^  the  payment  for  con- 
struction siding  from  Riverside,  Calif.,  to  aviation  field,  Alessandro, 
Calif.,  also  from  Sacramento  to  the  aviation  field  at  Mills,  CaL 
Please  see  that  the  work  is  started  immediately,  advising.'' 

^'  ^  Will  you  please  go  ahead  with  the  construction  of  ttie  track  re- 
ferred to  ? 

«*(Sgd.)  R.  H.  AisKTON.'" 

11.  Thei-e  is  also  in  evidence  the  following  letter : 

(United  States  Railroad  Administration,  W.  Q.  McAdoo.  Director  General;  DiTision  of 

Traffic,  Edward  CbanberB.  Dir.] 

41 

Interstate  Commerce  Blog., 
Washington^  March  16^  1918. 

Mr.  H.  M.  Adams, 

Manager  of  Inland  Traffic^ 

War  Vepartment^  nashington^  D,  C, 

Dear  Sir:  Santa  Fe  Ry.  advise  they  have  letter  from  Captain 
Carruthers  making  request  for  the  construction  of  certain  sidetracks 
to  the  amount  of  8,000  feet,  estimated  cost  $36,000,  to  serve  the  new 
aviation  camp  near  Alessandro,  Riverside  County,  California,  stat- 
ing the  chamber  of  commerce  of  Riverside  will  bear  the  cost  of  con- 
structing the  tracks.  I  understand  material  to  build  the  camp  is 
now  en  route  and  that  it  is  necessary,  in  order  to  avoid  delay  unload- 
ing, to  have  the  tracks  constructed  at  once.  On  the  assurance  of  the 
War  Department  that  payment  will  be  made  of  the  amount  above,  I 
will  instruct  the  Santa  Fe  Ry.  to  proceed  immediately  to  build  the 
tracks  as  requested  by  Captain  Carruthers. 
Yours,  very  truly, 

Edward  Chambers. 

12.  At  the  hearing  before  this  Board  the  Government  introduced 
as  a  witness  the  president  of  the  Riverside  Chamber  of  Commerce, 
who  testified  that  at  tfee  time  of  the  making  of  the  lease  with  the 
(jovernment  a  meeting  of  the  chamber  of  commerce  was  held,  at 
which  meeting  there  were  present  representatives  of  the  telephone  and 
power  companies,  the  county  officials  in  charge  of  highways,  and  the 
local  agent  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad,  who  was 
also  a  member  of  the  chamber  of  commerce ;  that  during  the  discus- 
sions on  the  first  day  the  said  agent  of  the  railroad  company  stated 
that  he  did  not  have  authority  to  agree  on  behalf  of  the  railroad  to 
construct  the  tracks  desired,  but  that  he  would  communicate  with  his 
superiors  and  advise  what  the  railroad  would  do;  that  on  the  fol- 
lowing morning  an  adjourned  meeting  was  held,  at  which  meeting 
the  agent  of  the  railroad  company  stated  that  he  had  communicated 
with  his  superiors  and  that  he  was  authorized  to  say  that  the  railroad 
would  construct  the  tracks  without  expense  to  the  chamber  of  com- 
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merce;  that  after  this  assnrance  bad  been  given,  and,  with  the  fall 
knowledge  of  the  said  agent  as  to  the  terms  of  the  lease,  he,  the  presi- 
dent of  the  chamber  of  commerce,  executed  the  said  lease  on  behalf 
of  the  chamber  of  commerce. 

13.  Seven. affidavits  were  also  introduced  by  the  Government  from 
business  men  of  Riverside  who  were  present  at  the  meeting  of  the 
chamber  of  commerce,  and  all  of  whom  make  oath  to  the  following 
fact : 

**  Before  ly e  agreed  to  sign  this  contract  with  the  Government  we 
had  a  conference  with  Frank  Herkelrath,  representative  of  the  l^anta 
Fe  Bailroad  in  Riverside,  who  thfen  and  there  stated  that  he  had 
taken  the  matter  of  constructing  the  sidings  to  the  field  from  the 
main  line  up  with  the  authorities  of  his  company  and  was  authorised 
by  them  to  say  to  us  that  the  Santa  Fe  Railroad  Cojupany  would 
construct  the  Work  provided  for  in  the  lease  in  the  way  of  sidings, 
work  train,  etc.,  without  expense  to  the  Riverside  Chamber  of  Com- 


merce." 


DBCXSrON. 


1.  The  claim  is  based  on  the  theory  that  the  word  "  guarantee  "  as 
used  in  the  letter  of  CoL  C.  G.  Edgar  was  not  used  advisedly,  b\rt 
was  intended  and  constituted  a  prime  obligation  upon  the  part  of  the 
War  Department  to  reimburse  tlie  Federal  Railroad  Administration. 
for  the  expenses  incurred  in  constructing  the  tracks  for  which  cla.im 
is  made.  It  is  further  claimed  that  a  "  guaranty  "  is  a  contract  by 
which  one  person  is  bound  to  another  for  due  fulfillment  of  a  promise 
or  engagement  of  a  third  party,  and  that  in  the  negotia,tion8  between 
the  railroad  and  the  War  Department,  the  Riverside  Chamber  of 
Commerce  had  no  part,  and  that  as  there  was  at  no  time  any  cqn- 
tractural  relation  between  the  railroad  and  the  Riverside  Chamber 
of  Commerce  that  the  undertaking  of  the  War  Department  should 
not  be  construed  as  a  guaranty  but  should  be  construed  as  a  primary 
obligation  on  the  part  of  the  War  Department. 

2.  The  claimant  also  strenuously  denies  that  its  agent  at  Riverside 
entered  into  any  agreement  with  the  chamber  of  commerce. whicH 
would  obligate  the  railroad  to  construct  the  tracks  in  question,  and 
introduces  an  affidavit  from  the  said  agent,  Frank  Herkelrath,  in 
which  affidavit  the  affiant  denies  having  made  any  such  promise.  The 
claimant  also  strenuously  contends  that  even  if  the  said  agent  had 
made  the  promises  attributed  to  him  that  he  had  no  authority  to  bind 
the  railroad,  and  that  therefore  said  promises,  if  made,  were  null 
and  void. 

3.  In  the  opinion  of  this  Board  the  evidence  shows  clearly  that 
the  word  "  guarantee "  was  not  used  ill-advisedly,  was  not  hastily 
used,  but  was  used  with  full  knowledge  of  the  circumstai^ces.    It 
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was  clearly  intended  to  be  a  promise  on  the  part  of  the  War  Depart- 
ment to  stand  security  for  an  obligation  supposed  to  have  been  in- 
curred by  the  Riverside  Chamber  of  Commerce  to  the  railroad,  and 
if  there  was  no  contract  resulting  in  obligation  on  the  part  of  the 
Riverside  Chamber  of  Commerce  to  the  railroad,  then  the  guaranty 
fails,  because  without  a  principal  there  can  be  no  accessory,  and  by 
the  extinction  of  the  former  the  latter  becomes  extinct.  It  is  of 
the  essence  of  the  contract  of  suretyship  that  there  should  be  a  sub- 
sisting  valid  obUgation  of  a  principal  valid  debt. 

4.  The  War  Department  had  every  reason  to  believe  that  the  rail- 
road had  entered  into  contractual  relations  with  the  Riverside  Cham- 
ber of  Commerce  and  it  was  fully  brought  home  to  the  railroad  offi- 
cials. On  March  12, 1918,  Capt.  Carruthers  in  writing  notified  A.  G. 
Wells,  claimant's  general  manager,  that  ^'all  expense  incident  to 
the  construction  of  this  siding  will  be  borne  by  the  Chamber  of  Com- 
merce of  Riverside,  Calif.,  in  compliance  with  the  terms  of  the  lease 
entered  into  between  the  United  l^ates  Signal  Corps  and  the  River- 
side Chamber  of  Commerce."  This  information  was  also  in  the 
possession  of  Mr.  Edward  Chambers,  director  of  the  Division  of 
Traffic,  United  States  Railroad  Administration,  as  is  made  clear  in 
Mr.  Chambers's  letter  of  March  16,  1918,  to  H.  M.  Adams,  manager 
of  inland  traffic.  The  fact,  as  set  up  in  affidavit  of  A.  G.  Wells, 
claimant's  general  manager,  that  he  had  instructions  under  date  of 
March  22,  1918,  from  Federal  Manager  Storey  advising  him  that 
"  it  was  not  necessary  to  make  any  requirements  or  agreements  rela- 
tive to  payment  for  same  with  local  parties  "  in  no  way  changes  the 
situation  as  far  as  the  War  Department  is  concerned.  The  fact 
that  the  management  of  the  railroad  did  not  intend  to  look  to,  or 
make  any  arrangements  with,  the  Riverside  Chamber  of  Commerce 
was  not  communicated  to  the  War  Department  and  could  not  in  any 
way  affect  the  guaranty  which  the  War  Department  had  given.  It 
is  therefore  clear  that  if  the  Riverside  Chamber  of  Commerce  were 
under  no  obligation  to  the  management  of  the  railroad,  then  the 
War  Department's  guaranty  of  that  obligation  fails,  as  there  was 
nothing  to  guarantee. 

5.  The  entire  evidence  indicates  no  idea  that  the  War  Department 
at  any  time  contemplated  assuming  a  primary  obligation  to  the 
United  States  Railroad  Administration. 

6.  For  the  reasons  above  and  from  the  facts  established  by  the 
evidence  this  Board  is  of  the  opinion  that  no  agreement,  either  ex. 
press  or  implied,  was  entered  into  between  the  War  Department  and 
the  United  States  Railroad  Administration  of  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  whereby  the  War  Department  became  primarily 
liable  to  the  claimant.    The  decision  of  the  Claims  Board,  Transpor- 
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tatioB  Service,  is  hereby  affirmed  and  relief  must  be  denied.    A  final 
order  denying  relief  will  issue. 

DISFOSmON. 

A  copy  of  this  decision  will  be  transmitted  to  the  Transportation 
Section  for  its  information  and  guidance. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Seftembeb  9, 1920. 
Case  Ko.  2806. 

In   re  CLAIM   OF   UNITED   STATES   EAILEOAD   ADKINISTEATION   OF  THE 

SOtTTHEEK  PAGHTG  CO. 

1.  EVIDENCE. — Where  the  chamber  of  oommeroe  of  the  olty  of  BaorameAto, 

Calif.,  contraoted  with  the  GoTerament  to  bear  the  cost  of  oonstmcfliLg 
certain  sidetracks  connecting  the  claimant's  right  of  way  with  an  avia- 
tion field  established  at  that  point,  the  United  States  OoTcrnment  is  under 
no  obligation  to  pay  any  part  of  such  expenses  in  the  absence  of  cTidence 
showing  an  agreement  with  the  claimant  so  to  do. 

2.  CLAIH  AND' DECISION.— This  claim  for  |9,892.75  is  an  appeal  from  the  de- 

.  cision  of  the  Claims  Board,  Transportation  Service,  disallowing  same  and 
arises  under  an  alleged  agreement.  Held,  claimant  is  not  entitled  to 
relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

riNDINGS  OF  FACT. 

• 

1.  This  claim  comes  before  this  Board  on  appeal  from  the  decision 
of  the  Claims  Board,  Transportation  Service,  and  is  for  $9,392.75, 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

2.  On  February  7,  1918,  the  Consolidated  Chamber  of  Commerce 
of  the  city  and  comity  of  Sacramento,  Calif.,  hereinafter  called  the 
chamber  of  commerce,  entered  into  a  lease  with  Col.  C.  G.  Edgar, 
Signal  Corps,  United  States  Army,  for  approximately  786.73  acres 
of  land  near  Mills,  Calif.,  for  the  establishment  of  an  aviation  train- 
ing camp.  Subparagraph  (a)  of  paragraph  1  of  said  lease  reads,  in 
part  as  follows : 

"  That  said  lessor  shall  construct  a  railroad  siding  on  the  property 
hereby  leased,  said  siding  to  be  located  along  the  north  line  where 
designated  by  lessees,  to  be  3,600  feet  long,  connected  to  railroad  right 
of  way    *    *    *." 

The  chamber  of  commerce  entered  into  a  contract  with  the  Federal 
administration  of  the  Southern  Pacific  Railroad  to  lay  the  necessary 
trackage  to  connect  the  camp  site  with  the  railroad  right  of  way,  to- 
gether with  the  siding  on  the  property  leased.  An  estimate  of  the 
cost  of  the  work  was  at  that  time  made  up  by  the  railroad,  which 
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^id  estimate  amounted  to  $21,068,  and  on  or  about  March  8, 1918,  the 
chamber  of  commerce  paid  that  amount  to  the  claimant. 

3.  It  appears  that  some  correspondence  was  indulged  between 
William  Sproule,  district  director  of  railroads  of  the  United  States 
Railroad  Administration ;  W.  B.  Scott,  Federal  manager  of  Southern 
Pacific  lines ;  H.  M,  Adams,  Director  of  Inland  Transportation  of  the 
War  Department,  and  C.  G.  Edgar,  colonel.  Signal  Corps.  On 
March  19,  1918,  Col.  Edgar  addressed  the  following  letter  to  H.  M. 
Adams,  Director  of  Inland  Transportation : 

"1.  In  reference  to  telephone  conversation  with  Captain  Bailey, 
of  your  office,  be  advised  that  the  Signal  Corps,  U.  S.  A.,  will  guar- 
antee  the  pa^onent  for  constructing  the  sidings  from  Riverside,  Cal.^ 
to  the  Government  aviation  field  at  AUessandro,  Cal.,  and  from 
Sacramento,  Cal.,  to  the  Government  aviation  field  at  Mills,  Cal. 

"  2.  It  is  requested  that  you  wire  A.  G.  Wells,  general  traffic  agent 
Santa  Fe  Railroad,  Los  Aiigeles,  Cal.,  to  commence  constructing  the 
siding  from  Riverside  to  AUessandro,  and  that  W.  R.  Scott,  general 
manager  Southern  Pacific,  San  Francisco,  Cal.,  be  also  advised  to 
commence  constructing  the  siding  from  Sacramento  to  Mills  imme- 
diately." 

On  March  25  Mr.  William  Sproule  addressed  the  following  letter 
to  W.  R.  Scott : 

^  Following  my  memo,  March  10th,  regarding  tracks  for  aviation 
school  near  Mills  Station : 

"  Have  the  ToUowing  telegram  from  Regional  Director  dated 
March  23rd : 

" '  Your  wire  13th  and  my  reply  16th,  relative  aviation  school  near 
Mills  Station.  Am  is  receipt  of  following  message  from  Mr.  Cham- 
bers :  "  Your  message  fifteenth  to  Mr.  Hmes.  We  have  letter  from 
Signal  Corps,  War  Bept.,  guaranteeing  the  payment  for  construction 
siding  from  Sacramento  to  the  aviation  field  at  Mills,  CaUfomia. 
Please  see  that  the  work  is  started  immediately,  advising."  Will  you 
please  go  ahead  with  the  construction  of  the  track  referred  to  ? ' 

"  When  the  work  is  done,  please  arrange  to  submit  bill  to  local 
officers  of  the  Signal  Corps,  u.  S.  War  Department,  for  payment  of 
actual  cost  of  the  work  not  assumed  by  the  city  of  Sacramento." 

4.  The  work  continued  to  completion,  the  Southern  Pacific  install- 
ing the  trackage  necessary  to  serve  the  needs  of  the  camp.  The  differ- 
ence between  the  estimate  as  given  to  the  chamber  of  commerce, 
$21,068,  and  the  actual  cost  of  the  construction  amounted  to  $9,392.75, 
the  amount  for  which  the  railroad  now  seeks  recovery  from  the  War 
Department. 

DECISION. 

1.  In  the  opinion  of  the  Board,  the  facts  outlined  gave  birth  to  no 
agreement,  express  or  implied,  whereby  the  United  States  Govern- 
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ment  became  obligated  to  pay  any  part  of  the  cost  of  construction 
of  trackage  at  Mills,  Calif.  That  the  chamber  of  commerce  was 
obligated  to  bear  the  expense  of  this  construction  is  clear  from  the 
provisions  of  the  lease  as  cited  above ;  that  the  Southern  Pacific  had 
an  agreement  with  the  chamber  of  commerce  for  said  constmetion 
is  admitted  by  claimant;  that  representatives  of  the  railroad  dis- 
cussed the  matter  with  members  of  the  chamber,  at  which  time  the 
question  of  responsibility  for  the  cost  was  clearly  understood  be- 
tween the  parties,  is  revealed  in  the  affidavit  of  Mr.  McCormack, 
assistant  division  engineer  of  the  Sacramento  division  of  the  South- 
ern Pacific.  The  railroad  made  an  estimate  of  the  cost  and  sub- 
mitted the  biU  to  the  chamber  of  commerce,  which  paid  the  price 
without  demurring.  This  estimate  was  made  and  bill  presented  to 
and  paid  by  the  chamber  of  commerce  before  the  work  was  under- 
taken by  the  Southern  Pacific.  No  evidence  has  beem  adduced  to 
indicate  that  payment  for  any  further  amount  has  ever  been  sought 
by  the  railroad  from  the  chamber  of  commerce. 

2.  It  is  the  contention  of  claimant  that  the  Icftter  of  March  19, 
1918,  from  Col.  Edgar  to  Mr.  Adams  created  a  direct  obligation  on 
the  part  of  the  Government  to  pay  any  additional  cost  of  the  con- 
struction of  tracks.  To  this  view  the  Board  can  not  subscribe.  It 
is  ingenious  but  not  ingenuous  and  is  negatived  by  all  the  evidence 
in  the  record.  It  is  clear  that  the  Southern  Pacific  had  full  knowl- 
edge of  the  obligation  of  the  chamber  of  commerce.  The  letter  of 
March  25, 1918,  from  Mr.  Sproule  to  Mr.  Scott  distinctly  states — 

"When  the  work  is  done  please  arrange  to  submit  bill  to  local 
officers  of  the  Signal  Corps,  U .  S.  War  Department,  for  payment  of 
the  actual  cost  of  the  work  not  assumed  by  the  city  of  Sacraniento.^^ 

The  whole  cost  of  construction  had  been  assumed  by  the  chamber 
of  commerce,  as  shown  by  the  lease,  and  the  letter  from  Col.  Edgar 
was  simply  intended  to  guarantee  the  payment  of  the  liability  as- 
sumed by  the  chamber  of  commerce. 

3.  The  theory  of  the  claimant  that  the  term  "  guarantee ''  as  used 
in  Col.  Edgar's  letter  was  used  inadvisedly  is  not  supported  by  the 
evidence.  On  the  other  hand,  an  examination  of  the  correspondence 
in  the  files  leads  conclusively  to  the  conviction,  which  is  strength- 
ened by  the  testimony  of  Col.  Edgar  on  the  stand,  that  the  term 
"guarantee''  was  used  advisedly,  with  full  knowledge  of  its  legal 
application  and  with  a  clear  intention  not  to  create  a  primary  obli- 
gation on  the  part  of  the  Government.  The  Board  does  not  deem 
it  necessary  in  this  opinion  to  engage  in  any  discussion  of  the  legal 
application  of  the  word  "  guarantee "  as  used  in  said  letter. 
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4.  For  the  reasons  set  forth,  this  Board  concurs  in  the  decision  of 
the  Claims  Board,  Transportation  Service,  and  hereby  affirms  same, 
and  the  relief  prayed  for  in  the  appeal  most  be  denied. 

DISPOSITION. 

This  Board  hereby  transmits  its  decision  to  the  Transportation 
Section  for  action  it  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Ap- 
peal Section ;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board* 


September  9, 1920. 
Case  No.  2903. 

In   re  CLAIM   OF   TTlflTED   STATES   E^fLELEOAD   ADMIVISTllATIOlf   07  THE 

ATLAin?I(r  COAST  IIKE  EAILEOAB. 

1.'  IMPIIED  OOlfTEACT. — Wlierd  th«  olalmant  at  the  request  of  the  constmetiiLsr 
quartermaster  at  Camp  Abraham  Eustls,  Va.,  famished  an  engine  and 
orew  for  the  ezolusive  use  of  the  Government  in  operating  a  grayel  pit, 
there  arose  under  the  circumstances  an  implied  contract  within  the  pur- 
view of  the  act  of  March  2,  1919,  under  which  the  OoTomment  is  obli- 
gated to  pay  the  claimant  the  reasonable  value  of  the  services  so  rendered. 

8.  CLAIM  AND  DECISION. — This  claim  for  f  1J77.19  is  an  appeal  from  the 
Claims  Soard,  Transportation  Service,  disallowing  same  and  arises  under 
the  act  of  March  8,  1919,  on  an  alleged  Informal  agreement.  Held,  claim- 
ant is  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACTT. 

The  Board  finds  the  following  to  be  the  facts ; 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  arising  under  the  act  of  March  2, 1919^ 
for  $1,777.19  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  The  claim  is  for  rent  of  an  engine  and  the  wages  of  crew,  and 
coal,  oil,  and  waste  used  in  the  operation  of  said  engine  while  in  the 
service  of  the  Government. 

3.  It  appears  from  the  evidence  that  in  June,  1918,  the  construct- 
ing quartermaster,  Camp  Abraham  Eustis,  Va.,  desired  gravel  for 
Government  use,  and  the  Government  made  arrangements  to  secure 
this  gravel  from  a  gravel  pit  at  EUerslie,  Va.,  on  the  line  of  the 
Atlantic  Coast  Line  Railroad,  then  being  operated  under  Federal 
control ;  that  in  order  to  obtain  the  gravel  it  was  necessary  for  the 
constructing  quartermaster  to  have  the  exclusive  use  of  a  locomotive 
for  the  economical  and  successful  operation  of  this  gravel  pit;  and 
that  on  June  26,  1918,  the  following  letter  was  addressed  to  the 
superintendent  of  the  claimant : 

"Please  furnish  an  engine  and  crew  for  us  in  connection  with 
gravel  loading  at  EUerslie,  Va.  You  will  invoice  this  service  to  U.  S. 
constructing  quartermaster,  Camp  Abraham  Eustis,  Va.,  account  of 
Winston  &  Co." 
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4.  It  appears  from  the  record  that  the  engine  and  crew  were  fur- 
nished and  the  service  as  requested  was  performed.  It  also  appears 
from  the  record  that  Winston  &  Co.  were  the  general  contractors 
engaged  in  the  construction  work  of  the  camp,  but  that  the  said  con- 
tractors had  nothing  whatever  to  do  with  the  arrangements  made  by 
the  railroad  for  the  use  of  the  locomotive  and  crew,  and  that  no  bill 
was  ever  rendered  by  the  claimant  to  Winston  &  Co.  and  no  payment 
was  made  by  them,  and  in  a  letter,  which  is  a  part  of  the  record, 
Maj.  R.  H.  Lloyd,  the  constructing  quartermaster,  states: 

'^  If  the  invoice  had  been  rendered  it  would  have  been  approved 
and  paid  at  once." 

5.  The  file  discloses  a  bill  dated  September  26,  1918,  against  the 
United  States  Government,  care  of  constructing  quartermaster,  Camp 
Abraham  Eustis,  Ya. 

DECISION. 

1.  The  claim  is  based  on  an  agreement,  either  express  or  implied, 
having  been  entered  into  between  the  claimant  and  the  Government, 
as  is  contemplated  by  the  act  of  March  2,  1919.  The  record  shows 
that  the  constructing  quartermaster  requested  in  writing  the  serv- 
ices of  the  engine  and  crew  and  instructed  tliat  bill  be  rendered  for 
same.  The  record  also  clearly  establishes  the  fact  that  the  services 
were  rendered.  It  also  appears  that  there  was  no  definite  under- 
standing as  to  the  exact  amount  to  be  paid  for  said  services. 

2.  The  Board  is  of  the  opinion,  from  the  f^cts  and  circumstances 
of  the  case,  that  an  implied  agreement  was  entered  into  between  the 
claimant  and  the  War  Department  whereby  the  Government  became 
obligated  to  pay  the  claimant  a  fair  and  reasonable  amount  as  com- 
pensation for  the  services  rendered. 

3.  The  decision  of  the  Claims  Board,  Transportation  Service,  is 
hereby  reversed. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  trans- 
portation section  for  action  in  accordance  with  this  decision. 

Lieut.  Col.  McKeeby  and  Capt.  Wpodfin  concurring  for  the  Ap- 
peal Section ;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


Sbftembibr  10, 1920. 
Case  No.  2842. 

In  re  CLAHC  07  8WIET  A  CO. 

1.  DATE  OF  AOBSEUBNT.— A  claimant  ii  xLot  entitled  to  relief  tnder  tiie  act 

of  ICarch  8,  1919,  where  the  agreement  was  not  made  prior  to  Hovember 
18,  1918. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Karoh  %,  1919,  for  |41,678J>1, 

based  npon  an  oral  agreement  for  the  deliTery  of  bacon.  This  claim  is 
supplemental  to  claim  No.  1697  (same  claimant)  and  the  decision  deny- 
ing relief  in  the  case  is  controlling  in  this.  Tor  the  facts,  see  the  de- 
cision in  case  No.  1697,  nnder  date  of  Xareh  88,  1980. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS   or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  supply  circular  No.  17,  1919,  for  the  sum  of  $41,672.91,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  On  June  23, 1920,  Swift  &  Co.  wrote  the  Board  of  Contract  A.d- 
justment  as  follows : 

"  SwiFr  &  Company,  Munsey  Building. 

"  Washington,  D.  (7.,  June  23, 1920, 

"  Board  of  Contract  Adjustment, 

"  War  Department,  Washington,  D.  C. 

"  Gentlemen  :  In  the  claim  of  Swift  &  Company^  No.  150-C-1697, 
for  loss  on  manufacture  of  Army  bacon  for  delivery  during  the 
month  of  March,  1919,  which  was  rejected  by  the  Board  in  an  opinion 
dated  March  23,  1920,  was  included  an  item  of  $8,959.27  for  loss  on 
supplies  purchased  in  connection  with  that  claim. 

"  At  the  same  time  that  claim,  No.  1697,  was  filed  with  the  Depot 
Quartermaster  in  Chicago,  an  additional  claim  for  $41,672.91  for  loss 
on  supplies  purchased  in  connection  with  the  same  allotment  was 
filed.    The  date  on  which  both  claims  were  filed  was  June  28, 1919. 

"  We  have  made  inquiries  at  the  office  of  the  Depot  Quartermaster 
in  Chicago  and  at  the  office  of  two  or  three  boaras  of  the  War  De- 
partment in  Washington,  but  no  trace  of  the  papers  filed  in  the  claim 
for  $41,672.91  can  be  found.    I  am,  therefore,  forwarding  herewith 
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carbon  copies  of  the  papers  filed  on  June  28. 1919,  together  with  the 
affidavits  of  Stanley  M.  Weir,  clerk  in  the  office  of  G.  F.  Swift,  jr.,  to 
the  effect  that  he  filed  the  papers  in  both  claims  on  June  28, 1919. 

^  The  claim  for  loss  on  supplies,  amounting  to  $41,672.91,  is  de- 
{wndent  upon  the  same  evidence  as  claim  No.  1697,  as  far  as  lurisdic- 
tion  under  the  Dent  Act  is  concerned.  The  only  effect  it  could  have  in 
case  we  are  ultimately  successful  in  prosecuting  the  bacon  claim 
would  be  to  increase  the  item  of  loss  on  supplies. 

**  We  therefore  request  that  the  papers  in  this  claim  be  received  by 
tbe  Board  and  that  the  Board  take  whatever  steps  it  deems  advisable 
to  assure  itself  that  the  original  papers  were  nled  within  the  time 
specified  in  the  statute. 

'*  If  the  Board  is  satisfied  that  it  was  seasonably  filed  we  should 
prefer  to  have  it  treated  as  an  amendment  to  claim  No.  1697.  You 
can  readily  see  that  this  manner  of  treating  it  will  greatly  simplify 
procedure  for  us  because  we  will  have  only  one  appeal  where  other- 
Wise  we  would  have  two. 

^  Please  acknowldege  receipt  and  advise  what  action  is  taken. 
"  Respectfully,  yours. 

"Swift  &  Company, 
Per  "Connor  B.  Shaw. 

3.  Attached  to  the  above-quoted  letter  is  a  carbon  copy  of  a  state- 
ment of  claim.  Form  B,  wherein  Swift  &  Co.  ask  for  reimbursement 
in  the  sum  of  $41,672.91  for  expenditures  made  in  the  purchase  of 
paper,  solder,  and  other  materials.  Claimant  states  that  these  ex- 
penditures were  made  for  the  purpose  of  filling  an  oral  agreement 
entered  into  on  November  9,  1918,  whereby  the  Government  agreed 
to  purchase  from  the  claimant  17,500,000  pounds  of  bacon,  to  be 
delivered  in  January,  February,  and  March,  1919.  The  affidavit  of 
Mr.  Stanley  M.  Weir,  above  referred  to,  is  also  attached. 

DECISION. 

1.  The  alleged  agreement  upon  which  this  claim  is  based  was  ex- 
haustively consadered  by  the  Board  of  Contract  Adjustment  in  con- 
nection with  claim  No.  150-C-1697.  Issue  was  joined  upon  the 
question  as  to  whether  or  not  at  a  meeting  held  on  November  9, 1918, 
between  Maj.  Skiles,  depot  quartermaster,  and  representatives  of 
various  packing  houses,  including  the  claimant,  an  agreement  arose 
obligating  the  Government  to  purchase  various  quantities  of  meat 
for  delivery  in  January,  February,  and  March,  1919,  and  said  Board 
found  that  no  agreement  arose  (U  that  time;  that  the  agreement  for 
January,  February,  and  March  meat  was  not  Tnade  prior  to  November 
J2, 1918^  and  accordingly  relief  under  the  Dent  Act  could  not  be 
granted. 

2.  The  claimant  perfected  its  appeal  to  the  Secretary  of  War.  On 
consideration  of  the  appeal  the  Secretary  confirmed  the  decision  of 
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the  Board  of  Contract  Adjustment    The*  original  decision  of  the 
Secretary  is  filed  in  the  case  of  Armour  &  Co.,  No.  160-C-1165- 

3.  In  the  present  case  the  claimant  admits  that  this  claim — 

'^  is  dependent  upon  the  same  evidence  as  claim  No.  1697  as  far  as 
jurisdiction  under  the  Dent  Act  is  concerned." 

4.  Following  the  decision  of  the  Secretary  of  War  in  case  No.  1697, 
and  for  the  reasons  stated  in  that  decision  and  in  the  opinion  of  the 
Board  of  Contract  Adjustm^ot  in  that  case,  relief  to  daimant  is 
denied. 

5.  This  Board  expresses  no  opinion  as  to  whether  or  not  the  pres- 
ent claim  was  filed  prior  to  June  30,  1919,  but  denies  relief  upon 
the  grounds  above  stated. 

DISFOSmOK. 

Final  order  will  issue  denying  relief. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


I^FTEMBER   14,   1920. 

Case  No.  2870. 

In  re  CLAIX  01"  F.  H.  &  A.  H.  CEAPPELI. 

1.  C0H8T&XTCTI0N — BEICVBEAGE  CLATTSB. — Whett  a  0«T«Ya]iient  contract  for 

the  dellTcry  of  coal  proylded  that  demnxrage  accruing  on  account  of  the 
inability  of  the  receiving  olllcer  to  unload  9ame  promptly  at  destination 
should  not  be  charged  against  the  contractor^  and  delivery  was  delayed 
by  the  uncompleted  condition  of  a  coal  hoist  owned  by  the  Oov«rnment, 
which  claimant  was  permitted  to  use  and  had  depended  upon,  the  Gov- 
emment  became  obligated  to  pay  the  demurrage  arising  from  the  unavail- 
ability of  such  hoist. 

2.  JT7&ISDICTI0N.— In  the  absence  of  specific  provision  in  the  contract,  the 

War  Department  Claims  Board  is  without  jurisdiction  to  settle  a  claim  for 
the  towing  of  a  coal  barge  rendered  necessary  by  the  failure  of  Oovem- 
meiit-<ywned  unloading  apparatus  to  operate,  since  if  the  Government  was 
obligated  to  supply  such  apparatus  its  failure  of  operation  constituted  a 
breach,  and  if  not  obligated  to  supply  such  apparatus,  no  agreement  can 
be  act  up. 

3.  JTTBISBICTIOK. — Where  the  Government  permitted  the  use  of  its  coal  un- 

loading apparatus  by  the  claimant,  without  contractual  obligation  to  do 
to,  and  in  the  oourse  of  such  use  the  apparatus  collapsed,  causing  damage 
to  the  contractor's  barge,  the  War  Department  Claims  Board  is  without 
Jurisdiction  to  allow  claim  for  such  damage,  since  under  the  above  cir- 
cumstances such  claim  lies  in  tort. 

4.  CIAHC  AHD  decision. — Claim  under  G.  0.  103  for  $664.61  damages  in  con- 

nection with  two  contracts  for  the  delivery  of  coal.  Held,  no  jurisdic- 
tion, except  as  to  one  item,  which  is  allowed. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  informal  claim  filed  October  21,  1919,  for  reimburse- 
ment in  the  sum  of  $654.61,  the  itemized  statement  of  claim  being  as 
follows : 

56  hours,  engineers,  at  $0.80 $44.  80 

45  hours,  firemen,  at  $0.70 31.  50 

220  hours,  trimmers,  at  $0.60 132.00 

Towing  790  tons  to  Fort  Terry  and  return,  at  $0.18 142.20 

Demurrage,  5  days,  932  tons,  at  $0.25 233.00 

Repairs  for  damage  to  barge  Harrismi 71. 11 

654. 61 

and  has  been  treated  as  having  been  filed  under  General  Orders,  No. 
102,  War  Department,  1918. 
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The  facts  with  reference  to  this  claim  are  as  follows :  In  response 
to  advertisements  and  ^^Specifications  and  proposals  for  bids  for 
coal  for  Army  stations  in  the  United  States"  issued  by  the  Baw 
Materials  Division,  office  director  of  purchase,  Washington,  D.  C, 
claimant,  a  corporation  organized  under  the  laws  of  the  State  of 
Connecticut  and  located  at  New  London,  Conn.,  executed  two  formal 
contracts,  No.  757  and  No.  882,  under  dates  of  July  3,  1919,  and 
July  8,  1919,  respectively,  for  supplying  coal  at  Fort  Terry,  N.  Y., 
the  coal  to  be  delivered  in  bins  as  called  for  by  the  supply  officer 
at  Fort  Terry  before  June  30, 1920. 

2.  Paragraph  21  of  the  specifications  and  proposals  for  coal  for 
the  Army  stations  in  the  United  States  of  America  provided : 

^'  Where  there  are  special  facilities  at  the  post  for  unloading  and 
storing,  such  as  wharves,  siding,  etc.,  the  contractor  shall  have  free 
use  of  same  under  reasonable  rules  of  the  post  commander." 

It  further  appears  from  the  record  that  before  submitting  bids  for 
the  supply  of  coal  at  Fort  Terry,  claimant  made  inquiry  as  to  whether 
or  not  the  apparatus  for  unloading  coal  at  that  post  would  be  avail- 
able, and  was  advised  that  it  could  use  same.  The  circular  proposal 
stated  that  such  hoisting  apparatus  was  available  at  Fort  Terry  for 
the  use  of  the  contractor. 

3.  On  July  24,  1919,  claimant  was  informed  that  it  would  be  im- 
possible to  accept  deliveries  of  coal  at  Fort  Terry  "  until  the  coal 
hoist,  now  under  construction,  is  completed,  which  will  be  about  the 
latter  part  of  September."  It  was  not  until  September  15, 1919,  that 
claimant  was  notified  by  the  supply  officer  at  Fort  Terry  that  the 
hoisting  apparatus  would  be  installed  and  ready  for  use  by  October 
1, 1919,  at  which  time  he  could  proceed  with  deliveries  of  coal  under 
the  contract.  The  barge  Harrison  proceeded  from  New  London, 
Conn.,  to  Fort  Terry,  N.  Y.,  arriving  there  on  October  1,  1919,  with 
932  tons  of  coal.  On  October  2,  when  the  barge  had  been  placed  in 
position  to  be  unloaded,  it  developed  that  the  installation  of  the  new 
hoisting  apparatus  had  not  been  completed.  At  the  request  of  First 
Lieut.  Harry  Kirsner,  Quartermaster  Corps,  then  supply  officer  at 
Fort  Terry,  claimant  and  members  of  the  barge  crew  performed  serv- 
ices in  attempting  to  perfect  the  installation  of  the  hoisting  appa- 
ratus. The  first  three  items  of  the  claim  are  for  services  actually 
rendered  by  the  claimant  and  the  men  in  its  employ  to  the  Govern- 
ment at  the  request  of  First  Lieut.  Kirsner. 

4.  During  the  time  that  claimant  was  attempting  to  get  the  hoist- 
ing apparatus  in  operation  the  demurrage  charges  were  accruing  on 
the  barge  load  of  coal  which  was  waiting  to  be  unloaded.  The  efforts 
to  put  the  hoisting  apparatus  in  operating  condition  were  only  par- 
tially successful.  About  150  tons  of  coal  had  been  unloaded  when  the 
apparatus  completely  collapsed.    Thereupon  the  barge  returned  to 


DECISIONS  AFPBAI.  SECTION  WAR  DSPABTMENT  GloAIMS  BOABD.    597 

New  London.  The  towing  charges  to  Fort  Terrj  and  return 
amounted  to  $142.20.  The  demurrage  charges  for  five  days  amounted 
to  $288.  While  the  barge  was  lying  in>  wait  to  be  unloaded,  the  grab 
backet  dropped  from  the  hoist  to  the  barge  and  damaged  it,  thus 
necessitating  repairs  which  claimant  alleges  amounted  to  $71.11. 

5.  Paragraph  (&)  of  article  14  of  the  '^Specifications  and  pro- 
posals for  coal  for  the  Army  stations  in  the  United  States  of  Amer- 
ica,"  March,  1919,  provided  as  follows : 

"  Demurrage  accruing  on  coal  accumulated  at  destination  through 
the  failure  of  the  carrier  to  make  deliveries  to  conform  with  the  rfU;e 
of  shipments  as  directed  by  the  supply  officer  or  on  account  of  the 
reoeivmg  officer  to  unload  same  promptly  at  destination  shall  not  be 
charged  against  the  contractor.^' 

DECISION. 

1.  There  is  only  one  item  of  this  claim  which  can  be  construed  as 
being  covered  by  the  provisions  of  the  contract,  this  being  the  item 
for  five  days'  demurrage  on  932  tons  of  coal,  at  $0.25=$283.  Neither 
does  the  contract  expressly  provide  nor  do  the  specifications  and 
proposals  expressly  provide  for  the  payment  of  demurrage  charges 
by  the  Government  where  these  charges  accrue  "  on  account  of  the 
inability  of  the  receiving  officer  to  handle  them  promptly  at  destina- 
tion," but  the  necessary  implication  is  that  such  charges  will  be  paid 
by  the  Government,  and  as  these  charges  did  accrue  because  of  the 
defective  condition  of  the  hoisting  apparatus,  the  claimant  is  entitled 
to  be  reimbursed  for  this  item  of  the  claim  as  a  proper  charge  under 
the  provisions  of  the  formal  contract.  Under  the  contract  he  is  as 
much  entitled  to  be  paid  this  demurrage  as  he  was  to  be  paid  for  the 
coal  actually  delivered.  He  has  been  paid  for  the  coal  he  delivered, 
but  has  not  been  paid  the  demurrage. 

2.  The  services  of  the  engineers,  firemen,  and  trimmers  were  fur- 
nished by  the  claimant  at  the  request  of  the  supply  officer  at  Fort 
Terry.  No  formal  contract  was  entered  into  between  the  supply 
officer  and  the  claimant  for  the  performance  of  these  services.  Hence 
the  claim  for  reimbursement  of  these  three  items  is  based  on  an 
informal  contract  entered  into  subsequent  to  November  12,  1918. 
This  portion  of  the  claim,  therefore,  does  not  come  within  the  pro- 
visions of  the  act  of  March  2,  1919,  giving  the  Secretary  of  War 
authority  to  settle  informal  contracts  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918,  and  for  this  reason  the  War 
Department  Claims  Board  can  not  consider  these  three  items  of  the 
claim.  However,  it  appears  to  be  a  proper  case  for  the  issuance  of  a 
"  Certificate  of  fair  value  "  on  a  quantum  meruit  basis. 

3.  The  item  for  towing  the  loaded  barge  from  New  London,  Conn., 
to  Fort  Terry,  N.  Y.,  and  return  can  not  be  construed  as  falling 


L. 


598    DECISIONS  APPEAL  SECTION  WAK  DEPARTMENT  CLAIMS  BOABD. 

within  the  provisions  of  the  formal  contracts.  If  the  contracts 
between  the  claimant  and  the  Government  obligated  the  Government 
to  furnish  an  unloading  apparatus  at  Fort  Terry,  there  was  a  breach 
of  this  obligation  by  the  Government,  and  the  Secretary  of  War  is 
without  authority  to  adjust  a  claim  arising  out  of  a  breach  of  con- 
tract by  the  Government.  If  the  Government  was  under  no  obliga- 
tion to  furnish  the  unloading  apparatus  for  the  use  of  the  claimant, 
then  the  claimant  is  not  entitled  to  have  reimbursement  for  these 
expenses.  In  our  opinion  this  item  of  the  claim  is  a  proper  one 
for  the  claimant  to  present  to  the  Treasury  Department  or  to  a  court 
of  competent  jurisdiction. 

4.  The  item  for  expenses  incurred  in  repairing  the  barge  can  not 
be  construed  as  falling  within  any  of  the  provisions  of  the  contract. 
This  is  a  claim  sounding  in  tort,  and  the  Secretary  of  War  has  no 
authority  to  adjust  claims  of  this  nature.  (George  B.  Marx,  case 
No.  1962,  Vol.  IV,  Decisions  of  the  War  Department  Board  of  Con- 
tract Adjustment,  p.  696.)  We  therefore  decline  to  go  into  the 
question  of  who  was  responsible  for  the  alleged  damages. 

DisposmoK. 

A  copy  of  this  decision  will  be  transmitted  to  the  purchase  section, 
War  Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Maj.  Miller  concurring  for  the  Appeal 
Section;  Mr.  Steever  concurring  for  the  War  Department  Claims 
Board. 


September  14,  1920. 
Case  No.  2844. 

In  re  CLAHC  OF  TH0XA8  A.  XoDOHAlD. 

L  SSVOBXATZON  07  COHTEACT— JiniISI>ZCTIOH.-<T]ifl  8eor«t«ry  of  War  has 
Ao  jurladlotioa  to  reform  a  formally  ezeontod  oontraot  in  the  abpeaoe  of 
evldeaoe  ihowinff  that  same  was  ezeonted  by  reason  of  fraud  or  mistake. 

1  CIAIX  AHD  DECISION. — This  claim  for  |4,519.80  is  an  appeal  ftom  tke  de- 
cision of  the  Construction  Biylsion  arising  out  of  a  formal  oontraet  and 
is  presented  under  0.  0.  108.  Held,  claimant  is  not  entitled  to  the  relief 
sought. 

\fa].  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Construction  Division 
in  accordance  with  General  Orders  No.  103,  War  Department,  1918, 
on  a  claim  for  $4,519.80  for  a  fee  alleged  to  be  due  under  a  formal 
contract. 

2.  Under  date  of  June  13,  1918,  Mr.  Thomas  A.  McDonald,  the 
claimant  herein,  referred  to  in  the  contract  as  the  contractor,  and 
tfaj.  H.  E.  Kebbon,  Quartermaster  Corps,  acting  by  authority  of  the 
Secretary  of  War,  entered  into  and  signed  a  formal  contract  for 
the  operation  of  a  commissary  at  Camp  Humphreys,  Accotink,  Va., 
from  June  13,  1918,  to  December  13,  1918.  Under  Article  III,  the 
fee  of  the  contractor  is  fixed  at  7  per  cent  of  the  cost  of  the  work 
if  said  cost  is  $100,000  or  under.  The  following  provision  was  in- 
serted in  typewriting  at  the  conclusion  of  Article  II : 

^^  {n)  The  cost  of  the  work  shall  be  taken  as  ten  per  cent  (10 
per  cent)  of  the  gross  disbursements  of  the  contractor  for  the  pur- 
pose of  computing  his  fee  thereon  and  for  no  other  purpose." 

The  contract  further  provides  that  the  contracting  officer  shall  pay 
to  the  contractor  on  or  about  the  ninth  day  of  each  month  $350,  "  or 
so  much  thereof  as  may  have  been  earned,"  and  contains  the  follow- 
ing provision: 

"  TTie  total  fee  io  the  contractor  hereunder  shall  m  no  event  exceed 
the  sum  of  $2,500,  anything  in  ihia  agreement  to  the  contrary  not- 
withstanding." 
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3.  It  had  been  estimated  by  Maj.  Kebbon  and  the  contractor  that 
the  gross  disbursements  under  this  contract  would  amount  to  about 
$40,000  a  month.  The  contract  was  suspended  by  the  Government 
on  July  24, 1918,  and  thereafter  the  contractor  performed  no  services 
under  the  contract.  The  gross  disbursements  for  the  period  of  about 
six  weeks,  running  from  June  13  to  July  24,  amounted  to  $64,568.66. 

4.  When  the  contractor  submitted  his  claim  to  the  Construction 
Division  for  settlement  under  the  terms  of  the  contract,  that  division 
determined  that  the  fee  amounted  to  $451.98.  This  amount  was 
reached  through  taking  7  per  cent  of  the  gross  disbursements  as  pro- 
vided under  Article  III  of  the  contract,  and  then  taking  10  per  cent 
of  this  7  per  cent  of  the  gross  disbursements  in  accordance  with 
"  (ii) "  under  Article  II  of  the  contract.  It  was  also  found  that  ^he 
contractor  owed  the  Government  a  balance  of  $38.34,  which  should 
be  deducted  from  the  fee  of  $451.98,  leaving  the  sum  of  $413.64  now 
due  the  contractor. 

5.  As  soon  as  the  Construction  Division  advised  the  contractor 
as  to  the  amount  of  the  fee  determined  under  the  terms  of  the  con- 
tract, the  contractor  immediately  objected  to  the  amount  of  the 
award  as  being  insufficient  and  appealed  to  the  appeal  section,  War 
Department  Claims  Board,  asking  for  a  settlement  on  the  basis  of 
7  per  cent  of  the  gross  disbursements.  The  contractor  contends  that 
under  negotiations  had  by  him  with  Maj.  Kebbon  and  discussed  by 
Maj.  Kebbon  and  himself  with  Maj.  Arthur  S.  Luria,  Quartermaster 
Corps,  just  prior  to  the  time  that  the  contract  was  prepared,  there 
was  no  agreement  or  understanding  that  there  should  be  inserted  in 
the  contract  the  clause  "  {ii) "  under  Article  II,  which  provides  that 
the  cost  of  the  work  shall  be  taken  as  10  per  cent  of  the  gross  dis- 
bursements of  the  contractor  for  the  purpose  of  computing  the  con- 
tractor's fee.  He  insists  that  the  contract  entered  into  by  and  be- 
tween himself  and  Maj.  Kebbon  provided  that  his  fee  should  be 
7  per  cent,  not  10  per  cent  of  7  per  cent,  of  the  gross  disbursements. 
In  other  words,  he  saj^s  that  the  written  contract  which  is  signed 
by  both  himself  and  Maj.  Kebbon  does  not  correctly  state  the  a^ee- 
ment  orally  made  on  the  same  date  and  prior  to  the  signing  of  the 
contract.  He  alleges  a  mutual  mistake  and  asks  that  the  terms  of  the 
contract  be  changed  to  conform  to  the  intention  of  the  parties,  which 
he  alleges  was  to  provide  for  a  fee  of  7  per  cent  of  the  gross  dis- 
bursements. 

6.  The  evidence  shows  that  prior  to  negotiations  relative  to  this 
contract  claimant  was  working  for  P.  F.  Gormley  for  a  salary  of 
$10  per  day.  He  and  Maj.  Kebbon  discussed  the  matter  of  giving 
claimant  a  contract  for  the  operation  of  the  conmiissary  at  Camp 
Humphreys,  and  thereafter  they  came  to  Washington  and  appeared 
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at  the  office  of  Maj.  Arthur  S.  Luna,  Quartermaster  Corps,  who  was 
on  duty  with  the  contract  branch  of  the  Construction  Division. 
After  a  discussion  of  the  terms  of  the  contract,  the  contract  was 
drawn  up  under  the  supervision  of  Maj.  Luria.  In  the  meantime 
Maj.  Kebbon  returned  to  Camp  Humphreys.  When  the  contract  had 
been  prepared,  triplicate  copies  were  delivered  to  Mr.  McDonald, 
^ho  signed  same  and  took  the  three  copies  of  the  contract  to  Maj. 
Kebbon  at  Camp  Humphreys. 

7.  At  the  hearing  held  before  this  Board  Mr.  McDonald  testified 
that  it  was  his  understanding  that  he  had  reached  an  agreement 
with  Maj.  Kebbon  in  the  presence  of  Maj.  Luria  to  the  effect  that  he 
should  be  paid  7  per  cent  of  the  gross  disbursements  arising  from 
the  operation  of  the  commissary;  that  the  matter  was  thoroughly 
discussed  prior  to  the  time  that  the  terms  of  the  agreement  were 
reduced  to  writing,  and  that  he  did  not  agree  to  a  fee  based  on  10 
per  cent  of  7  per  cent  of  the  gross  disbursements ;  that  he  did  not 
agree  to  a  maximum  fee  of  $2,500  for  the  period  of  six  months; 
and  that  he  signed  the  three  copies  of  the  contract  before  he  noticed 
the  provision  for  the  maximum  fee  and  the  clause  which  fixed  that 
fee  at  10  per  cent  of  7  per  cent  of  the  gross  disbursements. 

8.  Maj.  Kebbon,  who  was  stationed  at  Camp  Humphreys  as  con- 
structing quartermaster,  could  not  recall  the  terms  of  the  agreement 
as  entered  into  between  himself  and  Mr.  McDonald,  especially  as 
concerned  the  fee  of  the  contractor.  He  testified  that  it  was  his  im- 
pression that  the  contractor's  compensation  should  be  in  excels  of 
the  amount  granted  by  the  contract,  but  that  he  did  not  believe  that 
he  would  have  agreed  to  fixing  the  contractor's  fee  on  a  percentage 
basis  which  would  amount  to  about  $2,100  per  month.  He  did  re- 
member, however,  that  Mr.  McDonald  had  complained  about  the 
amount  of  the  fee  after  ^e  contract  had  been  signed. 

9.  It  appears  that  Maj.  Kebbon  and  Mr.  McDonald  went  to  the 
office  of  Col.  G.  B.  Walbridge  just  before  negotiations  were  concluded 
in  the  office  of  Maj.  Luria.  Col.  Walbridge  has  advised  the  board 
that  "the  written  contract  *  *  *  is  exactly  my  understanding 
of  the  matter." 

10.  The  contract  was  discussed  with  Maj.  Luria  after  Maj.  Kebbon 
and  Mr.  McDonald  saw  Col.  Walbridge  and  Maj.  Luria's  testimony 
^ves  greater  detail  as  to  the  manner  in  which  the  agreement  was 
reached.  Maj.  Luria  testified  that  he  recalled  the  terms  of  the  agree- 
ment entered  into  just  prior  to  the  time  that  the  written  contract  was 
prepared,  and  that  the  written  agreement  properly  recites  the  terms 
of  the  contract  entered  into  between  Maj.  Kebbon  and  Mr.  McDonald. 
The  following  excerpts  taken  from  Maj.  Luria's  testimony  show  the 
intention  of  the  Government  in  drawing  up  this  contract,  which  are 
quoted  in  view  of  the  fact  that  Maj.  Kebbon  could  not  recall  the 
particular  fee  ngre^d  to: 
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"  Question.  Will  you  state  whether  or  not  that  contract  is  in  con- 
formity with  the  agreement  entered  into  by  Mr.  McDonald  with  the 
contracting  officer  here? 

"  Mr.  LuRiA.  Yes,  sir ;  it  is. 

^^  Question.  Will  you  state  to  the  board  what  conversation  was  had 
respecting  this  contract  at  the  time  it  was  signed,  and  if  the  agree- 
ments as  reached  at  that  time  were  included  in  this  contract,  and  state 
who  was  present  ? 

"  Mr.  LuRiA.  Mr.  McDonald  and  Major  Kebbon  came  into  my  office 
the  morning  that  was  signed,  and  Major  Kebbon  introduced  Mr. 
McDonald  to  me  and  told  me  that  Mr.  McDonald  had  been  working 
for  the  previous  contractor,  Gormley,  at  the  commissary,  who  had 
then  been  discharged.  Major  Kebbon  had  taken  over  the  construc- 
tion of  the  camp,  and  he  wanted  to  take  Mr.  Donald,  who  was  an 
employee  of  Gormley,  to  run  his  commissary  for  him ;  that  he  had 

been  getting  $10  a  day  and  was  willing  to  work  for  that  sum. 
j^  m  *  *  *  *  * 

"The  question  then  came  up  in  the  discussion  as  to  how  it  (the 
contractor's  fee)  should  be  fixed.  We  took  one  of  the  regular  forms 
of  contract,  and  after  some  discussion — ^the  exact  language  I  do  not 
remember — we  agreed  on  a  percentage  of  the  gross  estimated  ex- 

?mses  which  would  yield  Mr.  McDonald  his  $250  or  $300  a  month, 
hat  is,  instead  of  taking  the  gross  disbursements  which  were  esti- 
mated at  an  average  of  $40,000  a  month,  possibly  higher  and  possibly 
lower,  depending  on  the  business,  we  would  take  a  percentage  of 
that  which  would  yield  under  the  percentages  granted  by  the  con- 
tracting office— which  would  yield  Mr.  McDonald  $250  or  $300  a 
month. 

"  Then  the  question  came  up,  supposing  the  work  became  much 
more  laborious,  and  there  was  more  money  there,  would  not  Mr. 
McDonald  be  entitled  to  greater  compensation.  I  said  '  Yes ;  that 
might  be  fair.    We  will  give  you  a  maximum  of  $350  a  month.' 

°We  fixed  the  contract  on  the  basis  of  a  maximum  for  six  months 
at  $2,500,  which  is  over  $400  a  month,  and  so  that  he  could  draw  out 
$350  a  month  if  he  earned  that  much,  on  the  regular  basis. 

"  The  contract  was  then  dictated  by  me  to  Miss  Powell,  my  secre- 
tary, in  the  presence  of  Major  Kebbon  and  Mr,  McDonald.  After 
it  was  prepared  Major  Kebbon  had  some  other  work,  and  left.  Mr. 
McDonald  stayed  and  signed  the  contract." 

DECISION. 

1.  Claimant  has  been  offered  a  settlement  in  strict  accordance  with 
the  terms  of  the  written  contract.  This  is  all  that  can  be  paid  by  the 
Government  under  the  contract  as  it  now  stands.  Before  claimant 
could  receive  as  his  fee  more  than  10  per  cent  of  7  per  cent  of  the 
total  disbursements  made  during  the  period  that  he  operated  the 
commissary  it  would  be  necessary  to  reform  the  contract  to  show  a 

greater  fee. 

2.  It  appears  that  claimant  is  asking  for  a  reformation  of  this 
contract  on  the  ground  that  a  mutual  mistake  was  made  in  reducing 
the  agreement  to  writing,  alleging  that  the  contract  does  not  express 
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the  actual  agreement.  In  fact,  he  urges  that  he  and  Maj.  Kebbon, 
in  the  presence  of  Maj.  Luria,  reached  an  agreement  that  the  fee 
should  be  7  per  cent  of  the  gross  disbursements,  and  says  that  the 
written  instrument  does  not  show  the  real  intention  of  the  parties. 
In  order  to  prove  mutual  mistake  it  will  not  be  sufficient  to  show  that 
the  claimant  alone  intended  a  different  fee  from  that  expressed  in  the 
written  contract.  The  evidence  must  go  further  and  show  that  both 
parties  to  the  contract  intended  a  greater  fee.  Claimant  has  testified 
that  he  intended  a  fee  based  on  7  per  cent  of  the  gross  disbursements, 
but  the  repreesntatives  of  the  Oovemment  have  not  agreed  with  him. 
There  clearly  was  not  a  mutual  mistake. 

'^Mutual  mistake  for  the  purpose  of  reformation  consists  in  a 
misunderstanding  reciprocal  ana  common  to  both  the  contracting 
parties,  when  each  alike  labored  under  the  same  misconception  in 
respect  to  the  terms  of  a  written  instrument.  By  mutuality  is  not 
meant  that  both  parties  must  agree  on  the  hearing  that  the  mistake 
was  in  fact  made,  but  the  evidence  of  the  mutuality  of  the  mistake 
must  relate  to  the  time  of  the  execution  of  the  instrument,  and  show 
that  at  that  particular  time  the  parties  intended  to  say  a  certain 
thing  and  by  mistake  expressed  another." — (34  Cyc.  918.) 

While  Maj.  Kebbon's  testimony  was  indefinite,Maj. Luria  has  clearly 
shown  that  it  was  not  the  intention  of  the  contracting  officer  to  allow 
claimant  the  larger  fee.  Maj.  Luria's  testimony  as  to  the  intention 
of  the  Government  at  the  time  is  borne  out  by  the  fact  that  in  addi- 
tion to  inserting  the  statement  that  the  cost  of  the  work  shall  be  taken 
as  10  per  cent  of  the  gross  disbursements  of  the  contractor,  there  was 
also  placed  in  the  contract  a  clause  allowing  the  contractor  payment 
of  $350  per  month,  '^  or  so  much  thereof  as  may  have  been  earned," 
and  also  a  provision  to  the  effect  that  the  total  fee  of  the  contractor 
for  the  period  of  six  months  was  in  no  event  to  exceed  the  sum  of 
$2,500. 

3.  Furthermore,  the  evidence  fails  to  show  fraud  or  inequitable 
conduct  on  the  part  of  the  Government  officials. 

4.  For  the  reasons  above  stated  the  contract  can  not  be  reformed, 
and  claimant's  fee  is  limited  to  10  per  cent  of  7  per  cent  of  the  gross 
disbursements. 

DISPOSITION. 

This  decision  will  be  transmitted  to  the  Construction  Section,  War 
Department  Claims  Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


i:!>EPrEMB£R  15,  1920. 

Case  No.  2997. 

In  re  CLAIK  OF  8H0E1CAXEB  CO. 

1.  XURISDICTIOH. — ^Where  a  Government  contract  has  been  terminated  by 
breach  the  Secretary  of  War  and,  Ipso  f  a)cto,  the  appeal  section  of  the  War 
Department  Claims  Board  is  without  Jurisdiction  to  hear  or  determine 
doubts  or  disputes  arising  out  of  such  contract. 

8.  CLAIX  AKB  BECISION.—Clalm  under  Q.  0.  103  for  $464.55,  loss  arising  out 
of  a  contract  for  the  delivery  of  hay,  which  was  terminated  by  the 
Ooviernment  on  the  ground  of  breach.    Held,  no  Jurisdiction. 

Maj.  Taylor  writing  the  opinion  of  the  Board: 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  by  the  Shoemaker  Co.,  of  Oakwood. 
N.  Y.,  in  accordance  with  G.  O.  103,  War  Department,  1918,  and 
is  for  $464.55,  arising  from  the  following  circumstances: 

2.  It  appears  that  the  claimant  was  given  purchase  order  No. 
21714,  dated  June  28, 1919,  for  (6  cars)  72  tons  of  hay,  No.  2  timothy 
(old  hay),  at  a  unit  price  of  $34,  and  total  price  of  $2,448,  this 
hay  to  be  shipped  to  points  taking  22J  cent  rate  from  New  York 
and  deliveries  within  10  days.  The  hay  was  to  be  consigned  to 
the  supply  officer.  Fort  Oglethorpe,  Ga.  This  purchase  order  was 
signed  by  William  B.  Manchester,  first  lieutenant,  Quartermaster 
Corps,  purchasing  and  contracting  officer.  Paragraph  16  of  the 
contract  insert  sheet,  which  was  attached  to  and  make  a  part  of 
this  purchase  order,  provides  that — 

"All  articles  hereby  contracted  for  are  subject  to  inspection  and 
rejection  by  the  Government  in  case  same  fail  to  conform  to  specifi- 
cations." 

3.  On  July  7,  1918,  the  claimant  shipped  six  cars  of  hay  within 
the  10  days  as  required  by  said  purchase  order.  Part  of  this  hay, 
car  Soo  Line  105642,  containing  19,020  pounds,  and  car  P.  R.  K. 
617416,  containing  24,330  pounds  of  hay,  was  rejected  at  Fort  Ogle- 
thorpe, Ga.,  the  point  of  destination,  by  the  Government  inspectors, 
on  account  of  being  musty. 

604 
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4.  By  the  following  telegram,  addressed  to  the  Shoemaker  Co., 
Auburn,  N.  Y.  (now  Oakwood,  N.  Y.),  dated  July  22,  1919,  pur- 
chase order  No.  21714  was  terminated  by  the  Government : 

"Fort  Oglethorpe  rejects  cars  of  hay;  Penn,  five  seventeen  four 
sixteen;  Soo  Line,  ten  five  six  four  two ;  purchase  order  two  seventeen 
fourteen;  account  musty.    Three  cars  rejected. 

"  ISixteenth.  Do  not  replace  purchase  -order  terminated  account 
low-grade  hay. 

"KiNSKERN   (KnISKERN), 

5.  After  this  hay  was  rejected  by  the  Government  the  claimant 
had  it  reinspected  by  civilian  inspectors  and  contends  that  the  hay 
that  was 'rejected  by  the  Government  inspectors  did,  in  fact,  conform 
to  specifications  as  being  No.  2  timothy  hay  (old  hay.)  This  is 
certified  to  by  the  civilian  inspectors.  It  is  on  account  of  the  loss 
caused  by  this  rejection  of  the  two  cars  of  hay  that  claimant  is  asking 
reimbursement  in  the  sum  of  $464.55,  with  interest. 

DECISION. 

1.  This  claim  is  based  on  a  contract  which  was  terminated  by  the 
United  States  because  it  was  believed  it  had  been  breached  by  the 
contractor.  The  Secretary  of  War  is  without  jurisdiction  to  make 
an  adjustment  on  any  contract  which  has  been  fully  executed  by 
performance  by  the  contractor,  or  terminated  by  breach,  expiration 
of  time  of  performance,  or  otherwise.  Any  rights  the  claimant  may 
have  under  this  contract  can  only  be  determined  by  the  Secretary 
of  the  Treasury  (sec.  368,  U.  S.  Comp.  Stat.),  or  by  a  court  having 
jurisdiction.  It  would,  therefore,  be  useless  for  the  appeal  section  to 
consider  this  claim  on  its  merits. 

2.  For  the  reasons  stated,  the  relief  prayed  for  should  be,  and  the 
same  is  hereby,  denied. 

DispoernoN. 

A  final  order  denying  the  relief  prayed  for  by  the  claimant  will 
be  made. 
Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Ap- 
d  Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 


peal  »€ 
Board. 


Seftehher  15, 1920. 
Case  No.  2833. 

In  re  OLAZX  OF  ALEXAHHSB  BIOTH  *  80H8  (TABPn  CO. 

1.  JITBXSBXOTIOH. — Where  a  formal  eontraot  contains  the  proTiiion  that  donbta 
or  ditpntei  arising  under  it  may  be  submitted  to  the  Seoretary  of  War 
for  final  determination^  the  Secretary  of  War,  and  by  analogy  the  War 
Department  Claims  Board  as  his  agent  for  such  purpose,  has  Jurlidietian 
to  settle  claims  arising  thereunder  from  causes  prior  to  full  performance 
irrespective  of  whether  the  contract  has  been  terminated  by  performance 
or  not;  the  authority  for  such  settlement  arises  from  an  express  agree- 
ment between  the  contracting  parties.  (See  Xorgan  Engineering  Co., 
case  Ho.  9454,  these  Decisions,  Yol.  6,  part  1,  p.  41.) 

9.  SBTTLEXSirT— LZaVIDATED  DAMAaSS.— Where  claimant  was  delayed  in 
deliTcry  of  war  material  by  Tarious  actions  of  the  QN>Temment,  such  as 
changing  specifications,  altering  process  of  manufacture,  failing  to  allo- 
cate necessary  coal,  and  ordering  part-time  nonuse  of  coal,  and  by  un- 
usual weather  conditions  impeding  the  delivery  of  component  materials, 
and  the  contract  contains  provisions  permitting  the  waiver  of  delays 
arising,  whether  from  Ckrrernment  action  or  from  causes  not  the  fault  of 
the  contractor,  the  contractor  is  entitled  to  time  allowanoe  for  delays  in 
deliveries  arising  from  suoh  causes  as  a  matter  of  right,  and  will  not  be 
subject  to  imposition  of  damages  therefor. 

S.  COlTOTKirCTIOH— DAMAGES  FOR  DELAY.— Where  by  the  time-penalty  clause 
of  a  formal  contract  deductions  are  provided  for  d^Uy  in  delivery,  no 
vested  right  inheres  in  the  TTnited  States  to  deduct  damages  where  the 
delays  complained  of  arose  solely  from  actions  of  the  United  States  and 
frpm  causes  not  the  fault  of  the  contractor  in  a  case  where  the  centract 
expressly  authorizes  the  exemption  of  such  delays  from  the  imposition  of 
liquidated  damages. 

4.  CLAIM  AND  DECISION. — Appeal  ftom  a  decision  of  the  Ordnance  Claims 
Board  on  a  claim  under  G.  0.  108  for  $10,666.16  liquidated  damages  with- 
held from  payment  for  delay  in  delivery  of  saddle  blankets  under  a 
formal  contract.    Held,  claimant  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Ordnance  Qaims 

Board  on  a  claim  for  $10,666.16  on  an  alleged  informally  executed 

contract.    The  claim  was  originally  filed  with  the  Ordnance  Claims 

Board,  Washington,  D.  C,  on  Form  A  in  accordance  with  Purchase, 
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Storage  and  Traffic  Division,  Supply  Circular  No.  17,  1919.  It  Ik, 
in  reality y  one  which  arises  under  6.  O.  103,  1918,  and  will  be  so 
treated.  A  hearing  has  been  conducted  by  this  Board  at  which 
claimant  was  present.  The  facts  upon  which  this  claim  is  predi- 
cated are  as  follows : 

2.  On  July  24, 1917,  the  claimant,  Alexander  Smith  &  Sons  Carpet 
Co.,  a  corporation,  received  from  the  United  States  a  purchase  order 
designated  as  War-Ord-ET-70  for  108,000  saddle  blankets.  The 
contract  price  stipulated  in  the  purchase  order  was  $9.17  per  blanket. 
Deliveries  under  this  purchase  order  were  to  be  as  follows: 

"3/)00  in  August;  16.000  in  September;  20,000  in  October;  20,000 
in  November;  25,000  m  December,  1917;  and  26,000  durmg  the 
month  of  January,  1918." 

The  date  when  the  full  number  of  saddle  blankets  required  under 
the  purchase  order  was  to  have  been  delivered  was  January  31,  1918. 
Accompanying  the  purchase  order  was  a  letter  from  W.  D.  Coriell, 
captain,  Ordnance  Department,  United  States  Reserves,  dated  July 
24, 1917,  paragraph  2  of  which  is  as  follows : 

"  2.  It  is  to  be  expressly  understood  that,  irrespective  of  the  terms 
contained  in  the  contractor's  proposals,  the  contract  to  be  entered 
into  will  contain  such  other  and  usual  terms  and  conditions  as  may 
be  required  by  the  Ordnance  Department,  and  if  there  is  any  doubt 
in  the  contractor's  mind  as  to  the  acceptability  of  these  terms,  he 
should  at  once  make  inquiry  with  regard  thereto  to  the  contracting 
officer ;  and  his  failure  to  do  so  or,  when  ascertained,  to  object  to 
any  of  said  terms  ^ill  be  taken  to  constitute  a  complete  and  binding 
acceptance  of  such  terms  not  so  inquired  for  and  objected  to." 

3.  On  December  24,  1917,  five  months  subsequent  to  the  date  of 
the  purchase  order,  a  formally  executed  contract,  No.  E-723,  was 
prepared  and  forwarded  to  the  claimant.  This  formally  executed 
instrument  bore  the  date  of  December  5,  1917,  and  on  the  first  page 
thereof  reference  was  made  to  purchase  order  ET-70.  This  instru- 
ment contained  a  liquidated-damage  clause,  which  was  set  out  as 
**  Special  sheet— Liquidated  damages  on  final  delivery,"  as  follows : 

"Articub  4.  In  the  event  of  the  failure  of  the  contractor  to  deliver 
any  or  all  of  the  equipment  contracted  for  by  the  date. stipulated 
in  schedule  1  of  this  contract  for  the  final  delivery  of  all  the  equip- 
ment contracted  for,  the  contracting  officer,  or  his  successor,  in  lieu 
of  proceeding  as  provided  for  in  article  5  of  this  contract,  may 
waive  the  time  limit,  and  the  contractor  shall  complete  the  delivery 
within  a  reasonable  time,  and  there  will  be  deducted  as  liquidated 
damages  from  any  payment  to  be  made  thereafter  one-thirtieth  of 
one  (1)  per  cent  of  the  contract  price  of  any  equipment  delivered 
thereafter  for  each  and  every  day  of  delay  m  its  delivery  beyond 
the  date  stipulated  in  this  contract  for  completion  of  the  final 
delivery,  it  oeing  agreed  that  such  damages  will  accrue  and  be 
deducted  only  on  account  of  delays  in  delivery  occurring  after  the 


Seftember  15, 1920. 
Case  No.  2833. 

In  re  CLAZX  OF  ALEXAHDEB  BIOTH  *  80H8  (TABPBT  CO. 

1.  JtrEIBBXCTIOH. — Where  a  formal  eontraot  contains  the  proTiiion  that  doaMi 
or  dlepntei  arising  under  it  may  be  submitted  to  the  Seoretaxy  of  War 
for  ilnal  determination,  the  Seeretary  of  War,  and  by  analogy  the  War 
Department  Claims  Board  as  his  agent  for  sueh  purpose,  has  jarisdietioB 
to  settle  claims  arising  thereunder  from  causes  prior  to  full  performaaee 
irrespeetiye  of  whether  the  contract  has  been  terminated  by  performance 
or  not;  the  authority  for  sueh  settlement  arises  ftom  an  express  agree- 
ment between  the  contracting  parties.  (See  Morgan  Bngineering  Co., 
case  Ho.  9454,  these  Decisions,  Yol.  6,  part  1,  p.  41.) 

9.  SBTTLEXEirr— LZairiDATED  DAMAaES.— Where  claimant  was  delayed  is 
dellTcry  of  war  material  by  Tarious  actions  of  the  QN>Temment,  such  as 
changing  specifications,  altering  process  of  manufacture,  failing  to  allo- 
cate necessary  coal,  and  ordering  part-time  nonuse  of  coal,  and  by  un- 
usual weather  conditions  Impeding  the  delivery  of  component  materials, 
and  the  contract  contains  provisions  permitting  the  waiyer  of  delays 
arising,  whether  from  Gorernment  action  or  from  causes  not  the  faalt  of 
the  contractor,  the  contractor  is  entitled  to  time  allowaaoe  for  delays  la 
deliveries  arising  from  suoh  causes  as  a  matter  of  right,  and  will  not  be 
subject  to  imposition  of  damages  therefor. 

S.  COirSTBirCTIOH— DAKAGES  FOB  DEIAT.— Where  by  the  time-penalty  oUuse 
of  a  formal  contract  deductions  are  provided  for  delay  in  delivery,  no 
vetted  right  inheres  in  the  Dnited  States  to  dednot  damages  where  the 
delays  complained  of  arose  solely  from  actions  of  the  Dnited  States  aad 
ftpm  causes  not  the  fault  of  the  contractor  in  a  case  where  the  oontraet 
expressly  authorizes  the  exemption  of  such  delays  from  the  imposition  of 
liquidated  damages. 

4.  CIAHC  and  decision. — Appeal  firom  a  decision  of  the  Ordnance  Clalmi 
Board  on  a  claim  under  0.  0.  108  for  $10,666.16  liquidated  damages  with- 
held from  payment  for  delay  in  delivery  of  saddle  blankets  under  s 
formal  contract.    Held,  claimant  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board, 

FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Ordnance  Claims 
Board  on  a  claim  for  $10,666.16  on  an  alleged  informally  executed 
contract.  The  claim  was  originally  filed  with  the  Ordnance  Claims 
Board,  Washington,  D.  C,  on  Form  A  in  accordance  with  Purchase, 
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Storage  and  Traffic  Division,  Supply  Circular  No.  17,  1919.  It  it;, 
in  reality,  one  which  arises  under  G.  O.  103,  1918,  and  will  be  so 
treated.  A  hearing  has  been  conducted  by  this  Board  at  which 
claimant  was  present.  The  facts  upon  which  this  claim  is  predi- 
cated are  as  follows : 

2.  On  July  24, 1917,  the  claimant,  Alexander  Smith  &  Sons  Carpet 
Co.,  a  corporation,  received  from  the  United  States  a  purchase  order 
designated  as  War-Ord-ET-70  for  108,000  saddle  blankets.  The 
contract  price  stipulated  in  the  purchase  order  was  $9.17  per  blanket. 
Deliveries  under  this  purchase  order  were  to  be  as  follows: 

"3,000  in  August;  16.000  in  September;  20,000  in  October}  20,000 
in  November;  25,000  m  December,  1917;  and  25,000  during  the 
month  of  January,  1918." 

The  date  when  the  full  number  of  saddle  blankets  required  under 
the  purchase  order  was  to  have  been  delivered  was  January  31, 1918. 
Accompanying  the  purchase  order  was  a  letter  from  W.  D.  Coriell, 
captain,  Ordnance  Department,  United  States  Reserves,  dated  July 
24, 1917,  paragraph  2  of  which  is  as  follows : 

**2.  It  is  to  be  expressly  understood  that,  irrespective  of  the  terms 
contained  in  the  contractor's  proposals,  the  contract  to  be  entered 
into  will  contain  such  other  and  uusual  terms  and  conditions  as  may 
be  required  by  the  Ordnance  Department,  and  if  there  is  any  doubt 
in  the  contractor's  mind  as  to  the  acceptability  of  these  terms,  he 
should  at  once  make  inquiry  with  regard  thereto  to  the  contracting 
(^ccr;  and  his  failure  to  do  so  or,  when  ascertained,  to  object  to 
any  of  said  terms  will  be  taken  to  constitute  a  complete  and  binding 
acceptance  of  such  terms  not  so  inquired  for  and  objected  to." 

3.  On  December  24,  1917,  five  months  subsequent  to  the  date  of 
the  purchase  order,  a  formally  executed  contract,  No.  E-723,  was 
prepared  and  forwarded  to  the  claimant.  This  formally  executed 
instrument  bore  the  date  of  December  5,  1917,  and  on  the  first  page 
thereof  reference  was  made  to  purchase  order  ET-70.  This  instru- 
ment contained  a  liquidated-damage  clause,  which  was  set  out  as 
"Special  sheet— Liquidated  damages  on  final  delivery,"  as  follows: 

"AKncixB  4.  In  the  event  of  the  failure  of  the  contractor  to  deliver 
any  or  all  of  the  equipment  contracted  for  by  the  date -stipulated 
in  schedule  1  of  this  contract  for  the  final  delivery  of  all  the  equip- 
ment contracted  for,  the  contracting  officer,  or  his  successor,  in  lieu 
of  proceeding  as  provided  for  in  article  5  of  this  contract,  may 
waive  the  time  limit,  and  the  contractor  shall  complete  the  delivery 
within  a  reasonable  time,  and  there  will  be  deducted  as  liquidated 
damages  from  any  payment  to  be  made  thereafter  one-thirtieth  of 
one  (1)  per  cent  oi  the  contract  price  of  any  equipment  delivered 
thereafter  for  each  and  every  day  of  delay  in  its  delivery  beyond 
the  date  stipulated  in  this  contract  for  completion  of  the  final 
delivery,  it  oeing  agreed  that  such  damages  will  accrue  and  be 
deducted  only  on  account  of  delays  in  delivery  occurring  after  the 
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final  date  of  delivery  for  all  the  equipment  contracted  for,  and  from 
that  date  only  and  not  from  the  dates  of  delivery  named  for  the 
corresponding  separate  lots  or  installments.  It  is  hereby  mutually 
agreed  that  any  deduction  so  made  is  not  imposed  as  a  penalty  but 
represents  the  liquidated  damages,  and  is  based  upon  a  careful  and 
reasonable  estimate  of  the  loss  which  would  actually  be  sustained 
by  the  United  States  if  deprived  of  the  use,  as  a  public  utility,  of 
the  equipment  in  question  during  the  period  of  delay  for  which 
deduction  is  made.  In  addition  to  the  liquidated  damages  herein- 
before specified  there  shall  also  be  deducted  from  any  payments 
made  the  contractor  all  additional  expenses  for  inspection  and  super- 
intendence incurred  during  any  period  for  which  liquidated  damages 
are  deducted. 

''  In  making  settlements  in  which  such  charges  are  involved,  the 
contractor  shall  receive  credit  for  all  delays  which  the  contractiiyi: 
officer,  or  his  successor,  may  determine  to  have  been  due  to  action 
of  the  United  States,  and  for  such  other  delays  as  the  same  authority 
may  decide  to  have  been  due  to  such  unavoidable  causes,  including 
fires,  unseasonably  severe  storms,  and  labor  strikes  in  the  works  oi 
the  contractor,  as  occurred  before  the  date  upon  which  final  delivery 
is  due  under  the  provisions  of  schedule  1,  or  before  the  expiration 
of  the  time  thereafter  for  which  credit  is  allowed  under  this  article; 
and  the  date  of  final  delivery  shall  be  considered  for  the  purpose 
of  settlement  as  the  date  of  actual  final  delivery  less  the  delays  for 
which  credit  has  been  allowed ;  but  none  of  the  above  causes  shall 
constitute  a  basis  for  action  against  the  United  States  for  damages: 
Provided  further^  That  in  the  event  of  no  deliveries  being  made  on 
or  before  the  date  by  which,  under  the  provisions  of  this  contract, 
all  the  equipment  herein  contracted  for  should  be  delivered,  the  con 
tracting  officer,  or  his  successor,  majr,  in  his  discretion,  with  the  ap- 
proval of  the  Chief  of  Ordnance,  United  States  Army,  terminate  tms 
contract,  and  in  that  event  all  costs  of  inspection  or  other  expenses 
actually  incurred  by  the  United  States  under  the  contract  up  to  and 
including  the  date  of  its  termination  will. become  a  charge  against 
the  contractor  immediately  due  and  collectible." 

This  contract  also  contained  the  following  clause : 

"Article  14. — If  any  doubts  or  disputes  shall  arise  as  to  the  mean- 
ing or  application  of  any  of  the  terms  of  this  contract,  the  matter 
shall  be  referred  to  the  Chief  of  Ordnance,  United  States  Army,  for 
determination.  If,  however^  the  contractor  shall  feel  aggrieved  at 
any  such  decision  of  the  Chief  of  Ordnance  he  shall  have  the  right 
to  submit  the  same  to  the  Secretary  of  War,  whose  decision  shall  in 
all  things  be  final." 

4.  The  final  and  completed  deliveries  of  blankets  under  the  pur- 
chase order  were  not  made  until  April  23,  1918.  The  apparent  de- 
linquencies were  occasioned  by  certain  contingencies  which  arose 
after  the  claimant  was  in  production,  which  will  be  set  out  more 
fully  in  these  findings  of  fact. 

5.  After  all  the  blankets  in  question  were  delivered  and  the  claim- 
ant had  presented  to  the  United  States  its  vouchers  for  payment,  the 
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United  States,  under  and  by  virtue  of  the  liquidated-damage  clause 
in  the  contract  of  December  6,  1917,  declared  the  claimant  to  be  in 
default  in  its  deliveries,  and  deducted  from  the  full  contract  price 
the  sum  of  $10,666.16  as  liquidated  damages  for  such  nondelivery. 
This  deduction  was  in  the  first  instance  made  by  a  Government  dis- 
bursing officer,  which  action  was  sustained  by  the  Auditor  for  the 
War  Department,  and  was  subsequentlj'^  aiSrmed  by  the  Comptroller 
of  the  Treasury  by  decision  of  April  10, 1918.  Thereafter  the  claim- 
ant filed  its  statement  of  claim  on  Form  A  in  accordance  with  Pur- 
chase, Storage,  and  Traflic  Division  Supply  Circular  No.  17,  1919, 
with  the  Ordnance  Claims  Board  at  Washington,  D.  C,  setting  up 
and  basing  such  claim  upon  the  agreement  and  purchase  order  dated 
July  24,  1917.  The  Ordnance  Claims  Board,  after  considering  the 
matter,  found  an  agreement  within  the  provisions  of  section  1  of  the 
act  of  March  2,  1919,  and  issued  its  certificate  C  thereon  on  June  20, 
1919.  This  certificate  C  was  accepted  and  approved  by  the  claim- 
ant on  June  28,  1919.  The  New  York  Ordnance  District  Claims 
Board,  on  April  19,  1920,  made  a  statutory  award  to  claimant  on 
Form  1,  in  which  reference  was  made  to  the  contract  of  December  5, 
1917.  This  award  was  in  the  amount  of  $10,666.16.  The  Ordnance 
Claims  Board,  at  Washington,  D.  C,  however,  on  May  9,  1920,  dis- 
allowed the  claim  on  the  grounds  that  the  claimant  had  failed  £o 
furnish  sufficient  evidence,  and  the  appeal  to  the  Appeal  Section, 
War  Department  Claims  Board,  is  from  that  action. 

6.  After  claimant  received  the  purchase  order  under  date  of  July 
24, 1917,  it  immediately  proceeded  to  get  into  production,  and  saddle 
blankets  were  actually  being  turned  out  as  early  as  August  13  of  the 
same  year.  After  production  was  started,  Lieuts.  Squibbs  and 
Jacques,  of  the  Ordance  Department,  reported  to  the  plant  of  claim- 
ant, informing  claimant  that  they  had  been  sent  at  the  instance  of 
the  Government  to  aid  in  production,  that  they  were  experts  in 
blanket  manufacture,  and  that  the  purpose  of  their  being  stationed 
at  the  plant  was  to  assist  claimant  with  their  expert  advice.  Claim- 
ant began  the  manufacture  of  these  blankets  in  strict  accordance 
with  the  samples  and  specifications  which  had  been  furnished  by  the 
Ordnance  Department.  These  specifications  dealt  specifically  with 
the  tenure,  finish,  and  color  of  the  blankets  ordered.  Objections 
were  made  by  Lieuts.  Squibbs  and  Jacques  to  the  character  of  the 
blankets  then  being  manufactured.  According  to  the  testimony  of 
Mr.  Land,  secretary  and  treasurer  of  the  claimant  company,  "the 
blankets,  in  the  opinion  of  Lieuts.  Squibbs  and  Jacques,  were  either 
too  rough  or  too  smooth  and  were  oflF  color."  Mr.  Land's  further 
testimony  is  that  Lieuts.  Squibbs  and  Jacques  would  go  into  the  mill 
and  make  suggestions  as  to  how  to  mix  the  blend  of  wool,  and  while 
these  Government  experts  were  experimenting  in  order  to  arrive  at 
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a  different  blend  the  production  of  the  claimant  was  naturally  held 
up  for  that  period  of  time.  Subsequent  to  August  13  claimant  re- 
ceived a  communication  from  Col.  M.  Gray  Zalinski,  of  the  Phila- 
delphia zone  supply  depot,  which  called  its  attention  to  the  cdor 
of  the  blankets  and  cloth  for  the  use  of  the  United  States  Army.  The 
color  specified  in  Col.  Zalinski's  letter  was  different  from  that  which 
was  being  used  in  the  manufacture  of  these  blankets  under  the 
Ordnance  Department  purchase  order.  Not  being  advised  at  this 
time  that  Col.  Zalinski  had  nothing  whatsoever  to  do  with  its  oon- 
tract,  claimant  stopped  production  until  certain  experiments  in 
coloring  could  be  made  in  order  to  conform  to  the  Zalinski  letter. 
Claimant  subsequently  discovered  and  was  informed  by  the  Ord- 
nance Department  that  the  instructions  from  Col.  Zalinski  applied 
only  to  materials  which  were  being  woven  and  manufactured  for  the 
Quartermaster  Department,  and  had  no  relation  to  or  bearing  upon 
materials  which  were  intended  for  the  Ordance  Department. 

7.  In  the  early  winter  of  1917  the  claimant  was  further  delayed 
by  reason  of  the  severity  of  the  weather,  which  made  it  impossible 
for  the  manufacturers  of  cotton  yarns  in  the  South  to  ship  their 
product  to  this  plant.    Mr.  Land,  in  this  connection,  testifies : 

"  If  you  remember,  the  Hudson  River  was  so  badly  frozen  that 
the  United  States  Government  had  to  send  an  ice  breaker  up  there  to 
break  the  channel.  That  was  too  much  delay  for  us,  so  we  sent 
automobile  trucks  to  the  ocean  steamship  lines  in  New  York  and 
carted  the  yarn  up." 

This  occasioned  delays  in  production  for  another  considerable 
period  of  time.    Mr.  Land's  further  testimony  in  this  regard  is  that: 

"  Every  time  you  stop  (your  looms)  waiting  for  material,  it  re- 
flects back  from  department  to  department,  and  you  have  to  start 
all  over  again.  ♦  ♦  ♦  You  will  notice  from  our  report  where 
we  started  on  one  loonti  on  August  13th  and  worked  up  to  40  looms 
on  August  29th,  ♦  *  ♦  and  in  November  we  had  dropped  back 
again  to  11  looms." 

8.  A  further  delay  was  occasioned  by  a  shortage  in  fuel.  On 
July  1  claimant  had  on  hand  practically  4,000  tons  of  coal,  and  had 
contracted  in  the  open  market  for  sufficient  coal  to  have  kept  its 
plant  in  operation  for  a  period  of  time  equal  to  the  life  of  the  con- 
tract. The  United  States  Fuel  Administrator  assumed  control  of 
all  fuel,  and  the  dealers  with  whom  claimant  had  contracted  for 
coal  were  thereby  prevented  from  making  deliveries,  and  the  Fuel 
Administrator  failed  to  make  provision  for  supplying  the  needs  of 
claimant,  all  of  which  was  the  cause  of  claimant's  plant  being  forced 
to  suspend  operations  for  a  considerable  period  of  time. 

9.  Still  another  delay  was  occasioned  on  or  about  the  1st  day  of 
January,  1918,  by  the  action  of  the  Fuel  Administrator  in  ordering 
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the  plant  closed  down  for  the  purpose  of  conserving  coal.  Under 
this  order  operations  were  snspended  for  a  period  of  11  days  and  9 
nights.  The  testimony  of  Mr.  Land  in  this  connection  is  that  had 
the  claimant  been  permitted  to  operate  for  the  above  period  of  time, 
14,000  blankets  could  have  been  manufactured  under  this  order,  but 
because  of  the  temporary  suspension  of  its  operations  the  interme* 
diate  preparatory  process  of  manufacture  was  "thrown  out,'^  and 
this  occasioned  an  additional  production  loss  of  3,924  blankets. 

10.  Another  delay  in  production,  it  develops,  was  occasioned  by 
a  change,  under  the  direction  of  Lieuts.  Squibbs  and  Jacques,  from 
the  use  of  coal-tar  dyes  to  sulphur  dyes.  The  contract  specified  that 
coal-tar  dyes  would  be  used  in  and  about  the  manufacture  of  the 
blankets.  Claimant,  having  had  no  previous  experience  in  the  use 
of  sulphur  dyes,  was  obliged  to  change  the  entire  plan  of  its  dyeing 
operation  in  order  to  meet  the  new  conditions  imposed. 

11.  It  appears  from  the  testimony  that  during  the  period  of  time 
from  July  24,  1917,  until  the  date  upon  which  last  deliveries  were 
made,  the  claimant  company  manufactured  the  full  108,000  blankets 
as  per  its  contract,  and  that  at  no  time  during  this  period  was  the 
claimant  unable  to  fill  shipping  orders  whai  the  same  were  received 
from  the  inspectors. 

12.  According  to  the  testimony,  74  days,  exclusive  of  delays  caused 
by  the  freezing  of  the  Hudson  River,  were  lost  from  the  various 
causes  hereinabove  set  out,  which  loss  was  in  no  wise  due  to  any 
action  of  the  claimant  company. 

DECISION. 

1.  We  are  of  the  opinion  that  the  matters  in  dispute  between  the 
claimant  and  the  United  States  must  necessarily  be  determined  by 
the  terms  and  conditions  of  the  formal  contract  of  date  December  5, 
1917.  We  are  in  accord  witii  the  view  of  the  comptroller  expressed 
in  his  decision  in  this  case,  of  April  10, 1919,  "  that  the  agreement  is 
not  severable,"  but  we  are  wholly  unable  to  reach  the  conclusion  that 
the  facts  present  a  claim  arising  imder  the  act  of  March  2,  1919,  as 
suggested  in  the  comptroller's  decision.  It  is  our  view  that  the 
formal  contract  supersedes  the  purchase  order,  and  was  so  understood 
by  the  parties.  In  this  we  are  borne  out  by  the  fact  that  the  letter 
accompanying  the  purchase  order  date  of  July  24,  1917,  notified 
claimant  that  a  formal  contract  would  follow  containing  such  terms 
and  conditions  "  as  may  be  required  by  the  Ordnance  Department," 
by  the  further  fact  that  reference  to  the  purchase  order  appears  on 
the  contract,  and  by  the  further  fact  that  the  United  States  has 
made  final  settlement  with  claimant  under  and  in  accordance  with 
the  terms  of  the  formal  contract.    The  doctrine  of  the  merger  of  all 
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prior  negotiations  and  agreements  into  the  written  instrument  is  too 
well  settled  both  by  principle  and  precedent  to  hav«  its  application 
in  the  instant  case  doubted  or  questioned.  In  such  circumstances  the 
general  rule  is  well  stated  as  follows : 

"  The  execution  of  a  contract  in  writing  supersedes  and  merges  all 
the  oral  negotiations  or  stipulations  concerning  its  terms  and  subject 
matter  which  preceded  or  accompanied  the  instrument,  in  the  absence 
of  fraud  or  mistake  of  facts."  (4  Wimiore  on  Ev.,  sees.  2425- 
2443;  2  Elliott  on  Cont,  sees.  1620-1633 ;  Eeitz  v.  Brewers  Kef.  Mch. 
Co.,  141  U.  S.  510,  36  L.  Ed.  837 ;  Brawley  v.  United  States,  96  U.  S. 
173.) 

The  fact  that  a  substantial  portion  of  the  contract  period  stipu- 
lated for  full  performance  had  expired  at  the  time  the  formal  con- 
tract was  signed  does  not  alter  the  situation. 

2.  The  contract  having  expired  by  limitation  and  terminated  by 
full  performance,  and  the  United  States  having  deducted  the  amount 
here  claimed  as  liquidated  damages,  there  is  presented  the  question  of 
the  jurisdiction  of  the  Secretary  of  War  to  entertain  the  instant  case. 
The  matter  in  dispute  between  the  parties  having  arisen  from  causes 
transpiring  prior  to  full  completion  of  the  contract,  it  would  seem 
that  the  jurisdictional  question,  as  well  as  that  of  the  authority 
of  the  Secretary  of  War  to  adjust  the  matter,  is  settled  by  the  con- 
tract itself.    It  is  provided  in  article  44  of  the  contract  that — 

"  If  any  doubts  or  disputes  shall  arise  as  to  the  meaning  or  applica- 
tion of  any  of  the  terms  of  this  contract,  the  matter  shall  be  referred 
to  the  Chief  of  Ordnance,  U.  S.  Anny,  for  determination.  If. 
however,  the  contractor  shall  feel  aggrieved  at  any  such  decision  oi 
the  Chief  of  Ordnance,  he  shall  have  the  right  to  submit  the  same  to 
the  Secretary  of  War,  whose  decision  shall  in  all  things  be  final." 

Undoubtedly  this  power  of  final  determination  vested  in  the 
Secretary  of  War  as  to  doubts  and  disputes  arising  under  the  con- 
tract is  a  continuing  one,  and  is  not  extinguished  by  the  expiration 
of  the  contract  period  or  by  full  performance.  The  parties  having 
contracted  and  having  selected  the  Secretary  of  War  as  the  final 
arbiter,  certainly  the  claimant  is  well  within  its  legal  rights  in  ap- 
pealing to  the  Secretary  of  War  for  decision  in  the  maimer  as  pro- 
vided for  in  the  contract.  In  the  decision  of  the  comptroller  in  the 
Hydraulic  Pressed  Steel  Co.  case  (26  Comp.  Dec.,  at  p.  277)  it  is 
stated: 

"  It  is  well  settled  that  where  parties  to  a  contract  agree  upon  some 
one  to  determine  a  fact  and  provide  that  that  determination  shall  be 
final  and  conclusive,  such  determination  when  made  will  not  be  re- 
viewed in  the  absence  of  fraud  or  such  gross  mistake  as  to  imply 
fraud  appearing  in  the  decision  of  the  determining  officer." 

To  the  same  effect  are  the  cases  of  United  States  v.  Gleason,  175 
U.  S.,  588,  905;  Kihlberg  v.  United  States,  97  U.  S.,  398;  24  L.  Ed., 
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1106.   In  the  latter  case  it  was  said  by  Mr.  Justice  Harlan,  delivering 
the  opinion  of  the  court : 

"  Be  this  supposition  as  it  may,  it  is  sufficient  that  the  parties  ex- 
pressly agreed  that  distances  should  be  ascertained  and  fixed  by  the 
chief  quartennaster,  and  in  the  absence  of  fraud  or  such  gross  mis- 
take as  would  necessarily  imply  bad  faith  or  the  failure  to  exercise  an 
honest  judgment,  his  action  in  the  premises  is  conclusive  upon  the 
appellant  as  well  as  upon  the  Grovernment.  The  contract  being  free 
from  ambiguity,  no  exposition  is  allowable  contrary  to  the  express 
words  of  the  instrument." 

It  is  noted  that  in  the  decision  of  the  comptroller  in  this  case  of 
April  10,  1919,  it  is  stated : 

"  It  seems  clear  that  the  purchase  was  made  under  informal  agree- 
ment and  was  at  best  partly  completed  under  said  agreement,  and 
that  the  formal  written  contract  could  have  no  binding  force^  at  least 
as  to  so  much  of  the  informal  agreement  as  was  required  to  have  been 
executed  before  the  date  of  the  written  contract." 

And  in  the  same  decision  the  action  of  the  Auditor  for  the  War 
Department  in  sustaining  the  disbursing  officer  in  deducting  liqui- 
dated damages  under  the  terms  of  this  same  contract  is  affirmed. 
If  the  Oovernment  upon  final  settlement  with  claimant  asserts  the 
right  under  the  contract  to  deduct  liquidated  damages,  we  are  unable 
to  see  why  the  claimant  should  not  have  its  rights  measured  by  the 
same  yardstick  and  in  the  manner  as  is  stipulated  in  the  contract. 
This  Board  is  therefore  of  the  opinion  that,  acting  for  the  Secretary 
of  War  and  in  strict  accordance  with  article  14  of  the  contract  above 
set  out,  it  should  make  a  finding  and  decision  as  to  the  matters  in 
dispute. 

3.  The  first  question  presented  is  whether  or  not  there  was  sufficient 
cause  for  the  United  States  to  deduct  any  amount  as  liquidated 
damages  by  reason  of  the  alleged  delinquencies  in  delivery.  While 
it  is  true  that  there  was  a  vested  right  in  the  United  States  growing 
out  of  the  contract  to  have  made  certain  deductions  as  a  fixed  damage 
in  event  of  the  claimant's  being  in  default  in  its  deliveries  beyond 
the  31st  day  of  January,  1918,  yet  this  right  was  not  absolute  until 
it  should  have  clearly  appeared  that  the  delinquencies  and  delays 
were  occasioned  by  causes  other  than  those  enumerated  in  section  4 
of  the  contract,  as  is  set  forth  in  the  findings  of  fact.  The  language 
of  this  clause  makes  it  mandatory  upon  the  contracting  officer  to 
grant  to  the  contractor  credit  for  all  delays  which  come  within  its 
terms,  and  leaves  it  to  the  discretion  of  the  contracting  officer,  or 
his  successor,  to  determine  which  of  the  delays,  if  any  occurred, 
were  occasioned  by  the  enumerated  causes.  Thus,  a  discretionary 
power  having  been  conferred  upon  the  contracting  officer,  the  rule 
of  reason  should  have  been  resorted  to  in  making  the  application. 
That  the  claimant  should  have  been  in  arrears  in  its  deliveries  at 
the  time  when  the  contract  expired  by  limitation  was  not,  pre  se^ 
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grounds  for  the  contracting  officer  to  have  arbitrarily  invoked  the 
liquidated-damage  clause,  but  it  was  the  duty  of  the  contracting 
officer  to  have  inquired  into  each  and  every  attendant  circumstance 
and  to  have  ascertained  whether  the  causes  for  these  delays  would 
not  have  entitled  the  claimant  to  its  credit  as  provided  for  in  the 
contract.  There  is  no  evidence  that  such  inquiry  was  ever  made;  but 
we  are  inclined  to  the  opinion  that  the  dednction  of  $10,666.16  from 
the  claimant  was  an  arbitrary  action  upon  the  part  of  the  United 
States,  and,  in  view  of  our  decision  in  this  case,  was  unwarranted 
both  in  point  of  fact  and  in  law.  It  was  said  in  Rock  Island  County 
V.  United  States,  4  Wall.,  435  : 

"Where  power  is  given  to  a  public  officer,  the  language  used, 
though  permissive  in  form,  is,  in  fact,  peremptory.  What  he  is 
empowered  to  do  for  a  third  person  the  law  requires  shall  be  done. 
♦  ♦  ♦  The  power  is  placed  with  a  depository  to  meet  the  demands 
of  right  and  to  prevent  a  failure  of  justice,  and  is  given  as  a  remedy 
to  those  entitled  to  invoke  its  ain  who  would  otherwise  remain 
remediless.^ 

It  seems  reasonable  to  state  that  if  the  alleged  delays  were  result- 
ant from  a  dilatory  manner  pursued  by  the  claimant  in  the  perfonn- 
ance  of  this  contract,  or  were  occasioned  by  circumstances  which  the 
claimant  could  have  circumvented  by  the  use  of  due  diligence,  there 
would  be  no  question  as  to  the  right  of  the  United  States  to  with- 
hold from  this  claimant  liquidated  damages.  If,  however,  the  delays 
were  occasioned  ''  by  the  action  of  the  United  States,  and  for  such 
other  delays  as  the  same  authority  (the  contracting  officer)  may 
decide  to  have  been  due  to  such  unavoidable  causes,  including  fires, 
imseasonably  severe  storms,  and  labor  strikes,"  then  in  that  event 
there  was  no  vested  right  in  the  United  States  to  liquidated  damages^ 
and  the  claimant  would  be  entitled  to  a  credit  of  time  extending 
beyond  the  date  of  final  delivery  coextensive  with  the  production 
time  lost  by  these  causes.  In  arriving  at  this  conclusion  we  have  not 
overlooked  the  holding  of  the  Comptroller  of  the  Treasury  in  Hofto- 
thome^s  case  (11  Comp.  Dec,  113),  in  which  it  was  held  that  the 
Secretary  of  War  was  without  authority  to  remit  liquidated  dam- 
ages when  once  deducted.  We  take  this  decision  to  refer,  however, 
to  the  rightful  deduction  of  liquidated  damages  as  distinguished 
from  damages  withheld  erroneously. 

4.  The  weight  of  the  evidence  in  this  case  establishes  the  fact  that 
all  of  the  delays  in  production  were  occasioned  either  by  the  action 
of  the  United  States  or  some  other  unavoidable  cause  over  which 
the  contractor  had  no  authority  or  control,  and,  further,  that  the 
delays  in  production,  and  consequently  in  delivery,  were  occasioned 
by  the  following : 

(1)  The  endeavor  of  Lieuts.  Squibbs  and  Jacques  to  change  the 
blend  of  wool  to  produce  a  different  colored  blanket. 
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(2)  The  letter  from  Col.  M.  Gray  ZaUnski,  of  the  Philadelphia 
2one  depot,  regarding  the  color  of  blankets  and  cloth  for  the  use  of 
the  United  States  Army. 

(3)  The  order  of  the  United  States  to  change  from  the  use  of 
coal-tar  dyes  to  sulphur  dyes. 

(4)  The  failure  of  claimant  to  receive  cotton  yam  because  of  un- 
seasonably severe  storms  and  severity  of  the  winter  weather. 

(5)  The  closing  down  of  the  plant  of  the  claimant  by  reason  of 
the  failure  of  the  Fuel  Administration  to  allocate  to  it  sidficient  coal. 

(6)  The  closing  down  of  claimant's  plant  for  11  production  days 
and  9  production  nights  by  order  of  the  Fuel  Administrator. 

5.  The  first  three  of  the  above  causes  of  delay  were  occasioned  by 
the  United  States  in  changing  the  specifications.  Article  9  of  the 
contract  provides: 

"That  the  contracting  officer  may  make  changes  in  the  specifica- 
tions forming  part  of  this  contract,  ♦  ♦  *  and  any  delays  in 
manufacture  attributable  to  changes  in  the  work  so  ordered  shall 
be  duly  kept  account  of  by  the  contracting  parties  and  a  correspond' 
ing  allowance  of  time  made  in  estimating  reductions  of  price  for 
delays  in  delivery y 

6.  The  production  time  lost  by  the  claimant  by  reason  of  these 
delays  incident  to  changing  the  specifications  should  be  accordingly 
credited  to  the  claimant. 

7.  The  freezing  of  the  Hudson  River  and  the  severity  of  the 
winter  weather  were  conditions  which  were  likely  to  occur  during 
any  winter  months,  and  it  will  be  presumed  that  the  contractor  took 
such  contingencies  into  account  at  the  time  of  entering  into  the  con- 
tract. That  they  did  occur  is  the  misfprStune  of  the  claimant  if  it 
was  thereby  delayed  in  production.  Such  causes  may  not  be  consid- 
ered of  the  same  kind  as  **  fires,  unseasonably  severe  storms,  and 
labor  strikes."  Certainly  the  freezing  of  the  river  in  the  wintertime 
was  not "  unseasonably,"  and  no  evidence  was  offered  of  any  "  severe 
storms."  Claimant  is  not  entitled  to  any  time  credit  due  to  these 
alleged  causes.    (Hydraulic  Pressed  Steel  Co.,  26  Comp.  Dec.,  277.) 

8.  In  regard  to  the  last  two  causes  of  delay,  the  testimony  dis- 
closes that  on  and  prior  to  July  24,  1917,  the  claimant  had  on  hand 
at  its  factory  approximately  4,000  tons  of  coal;  that  thereafter  it 
contracted  in  the  open  market  for  sufficient  coal  to  have  maintained 
its  factory  in  operation  throughout  the  life  of  this  contract.  How- 
ever, owing  to  the  fact  that  the  Fuel  Administration  assumed  con- 
trol of  all  the  fuel  of  the  United  States,  the  dealers  from  whom  claim- 
ant had  contracted  for  its  coal  were  unable  to  make  deliveries,  and  it 
being  impossible  to  obtain  coal  except  through  allocations  emanating 
from  the  office  of  the  Fuel  Administrator,  the  impending  shortage 
of  fuel  was  brought  to  the  attention  of  that  official.    No  relief  was 
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afforded  the  claimant.  Accordingly,  because  of  lack  of  fuel,  claim- 
ant's factory  was  forced  to  close  down,  and  loss  in  production  natu- 
rally resulted. 

9.  In  January,  1916,  the  Fuel  Administrator,  by  an  order,  caused 
certain  of  the  industries  in  certain  zones  within  the  United  States 
to  close  down  and  cease  operations  on  certain  dates  in  order  that  the 
then  existing  fuel  supply  might  be  conserved.  This  order  affected 
the  claimant.  Eleven  production  days  and  nine  production  nights 
were  thus  lost.  The  actions  of  the  Fuel  Administration  in  inter- 
rupting the  claimant's  source  of  fuel  supply  and  not  causing  claim- 
ant to  be  supplied  with  sufficient  fuel  to  keep  its  plant  in  opera- 
tion, and  in  causing  it  to  remain  idle  on  certain  days,  known  as 
^'  heatless  days,"  are  such  as  to  entitle  it  to  dispensation  under  the 
express  terms  of  a  contract  which  provides  "the  contractor  shall 
receive  credit  for  all  delays  •  ♦  ♦  due  to  the  action  of  the  United 
States."  The  Littauer  case  (Vol.  IV,  Pt.  II,  p.  420,  Decisions  of 
the  War  Department  Board  of  C!ontract  Adjustment)  may  be  easily 
distinguished  from  the  instant  case,  because  the  facts  in  that  case 
are  so  vastly  different  from  those  presented  in  the  one  under  con- 
sideration. We  are  therefore  of  the  opinion  that  the  claimant  is 
entitled  to  be  credited  with  the  number  of  production  da]^  lost  as 
the  direct  result  of  actions  and  orders  of  the  Fuel  Administration. 

10.  The  disposition  of  this  case  has  been  complicated  by  the  fact 
that,  after  the  action  of  the  disbursing  officer  in  deducting  liquidated 
damages,  the  case  was  taken  to  the  accounting  officer  of  the  Treas- 
ury instead  of  to  the  Secretary  of  War  for  his  action  as  specified 
in  the  contract.  Good  administration  requires  that  where  a  case  is 
before  one  department  of  the  Government  no  formal  action  should 
be  taken  by  any  other  department  of  the  Government  that  would 
hinder  or  embarrass  the  ultimate  solution  of  the  question  presented. 
The  War  Department  Claims  Board  has  knowledge  that  recently 
there  has  been  interchange  of  communications  between  the  Comp- 
troller of  the  Treasury  and  the  Secretary  of  War  regarding  situa- 
tions of  this  character,  and  in  accordance  with  the  understanding 
reached  in  those  communications  it  is  clear  that  this  case  should  be 
certified  to  the  accounting  officer  of  the  Treasury  for  disposition. 

DISPOSITION. 

The  War  Department  Claims  Board,  appeal  section,  will  transmit 
this  decision  to  the  Auditor  for  the  War  Department  for  his  in- 
formation and  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 
Board. 


Sbftbmbeb  16,  192a 
Case  No.  2921. 

In  re  CLAIM  07  DOEEIS  XOTOE  CAR  CO. 

1.  XSTHOB   OF   SETTLXmiHT. — ^Where   olaimant   had   two   oontracti  for   the 

manufaoture  of  oompound  olutohes,  and  where  it  had  oonunenced  opera- 
tion on  only  one  when  tnoh  contraott  were  suspended,  in  computing 
elaiatant's  loss  it  was  proper  to  take  into  eonsideration  the  overhead 
expenses  in  eonneotion  with  both  contracts  without  prorating  between 
them,  and  where  it  is  shown  that  the  allowance  made  claimant  on  such 
contracts  was  fair  and  equitable  further  relief  will  be  denied. 

2.  CLAIM.  AUB  DECZ8I0H. — This  claim  for  |88,489.66  arises  under  the  act  of 

Xaroh  2,  1919,  and  is  an  appeal  from  the  decision  of  the  Ordnance  Claims 
Board  disallowing  same.  Held,  that  olaimant  is  not  entitled  to  the  relief 
sought. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  the  act  of  March  2,  1919,  before  this  section 
on  appeal  from  the  disallowance  by  the  Ordnance  Claims  Board  of 
an  item  of  its  Form  A  claim  of  $83,489.55  for  unabsorbed  overhead. 

riNDINOS  OF  FACT, 

1.  Under  date  of  June  17, 1919,  the  Ordnance  Claims  Board  issued 
its  certificate  Form  C,  based  upon  a  contract,  No.  P  18776-2767  ME, 
written  but  not  executed,  for  the  furnishing  by  claimant  of  1,450 
clutches  at  $151  each,  a  total  of  $218,950.  Under  date  of  July  28, 
1919,  a  partial  statutory  award  was  issued  in  favor  of  the  claimant 
for  $10,839.71,  covering  special  facilities  in  the  shape  of  machinery, 
tools,  jigs,  dies,  and  patterns  and  cost  of  installing  machinery.  A 
final  statutory  award  was  prepared,  allowing  claimant  the  further 
sum  of  $586.20,  covering  10  per  cent  of  the  cost  of  making  the  dies, 
jigs,  and  tools  and  10  per  cent  of  the  cost  of  installing  the  machinery. 
Claimant  refused  to  accept  this  proposed  final  award  and  appealed 
to  this  section  from  the  disallowance  of  the  item  of  $83,499.55  foi 
unabsorbed  overhead. 

2.  No  work  was  done  by  claimant  upon  this  contract  for  1,450 
clutches.  Claimant  arrives  at  this  item  by  estimating  that  the  total 
amount  of  labor  required  to  manufacture  1,450  clutches  under  this 
contract  would  be  $43,500.  Since  none  of  this  labor  was  expended 
no  claim  was  made  therefor,  but  claimant  charges  against  this  un- 
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expended  labor  its  average  rate  of  overhead  at  191.93  per  cent  and 
arrives  at  the  amount  of  $83,489.55. 

3.  It  appears  that  claimant  executed  a  contract  with  the  Ordnance 
Department,  No.  P  15839-2648  ME,  dated  October  3, 1918,  for  1,500 
compound  clutches  at  $127  each,  a  total  of  $190,500,  and  proceeded 
to  manufacture  the  clutches*  Claimant  completed  a  number  of 
clutches  under  this  contract  before  suspension  of  both  contracts,  but 
had  performed  no  work  under  No.  P  18776-2767  ME.  It  appears 
that  the  contract  No.  P  18776-2767  ME  was  substantially  a  reorder, 
and  that  production  would  not  have  started  under  it  imtil  three 
months  after  suspension,  and  not  until  contract  No.  P  15839-2548  ME 
was  completed.  Although  this  settlement  contract  does  not  specify 
that  the  amount  of  $75,000  covers  items  under  any  other  contract, 
it  is  clear  from  the  correspondence  in  the  file  that  it  was  the  in- 
dention pf  the  Ordnance  Claims  Board  to  allow  this  amount  in  set- 
tlement on  this  contract  as  reimbursement  for  unabsorbed  overhead 
and  covering  all  of  claimant's  losses  and  expenses  incident  to  the 
transition  period  following  suspension  on  all  suspended  contracts 
of  this  claimant.  It  appears  that  this  entire  allowance  was  made  in 
the  settlement  of  this  contract  because  of  practical  difficulties  in 
attempting  to  prorate  the  amount  over  claimant's  various  contracts. 
This  amount  of  $75,000  was  allowed  as  representing  claimant's 
average  monthly  overhead  for  a  period  of  three  months. 

4.  In  claimant's  claim  No.  150-C-2473  before  the  Board  of  Con- 
tract Adjustment  for  liberty  motor  petrol  air  pmnps  a  similar  item, 
among  others,  claimed  for  overhead  was  disallowed  on  the  ground 
that  the  payment  of  $75,000  in  settlement  of  contract  No.  15839-2548 
ME  included  overhead  on  all  of  claimant's  suspended  contracts. 
Upon  claimant's  appeal  to  the  Secretary  of  War  the  decision  of  the 
Board  was  affirmed. 

DECISION. 

It  is  the  opinion  of  this  section  that  the  allowance  of  $75,000  in 
settlement  under  contract  No,  P  15889-2648  ME  to  cover  three 
months'  overhead  following  the  suspension  was  a  fair  and  equitable 
amount  in  settlement  of  all  overhead  on  claimant's  suspended  con- 
tracts. It  follows  that  the  disallowance  in  this  claim  of  the  item 
of  $83,489.55  for  overhead  was  properly  made,  and  this  disallowance 
is  affirmed. 

DISPOSITION. 

A  final  order  denying  relief  on  this  item  will  issue  and  the  claim 
will  be  transmitted  to  the  ordnance  section  for  completion  of  settle- 
ment. 

Lieut,  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  16,  1920. 
Case  No.  1726. 

In  re  CLAHC  OF  DAYTOH  imCBEK  ft  XAKUFACTTTBIHa  CO. 

1.  BASIS  OF  SETTLEKEKT — ^BISCOUKTS. — Where  invoices  received  by  a  con- 

tractor are  tnbject  to  discount,  and  the  contractor  fails  to  avail  hlnaelf 
thereof,  the  amount  of  tuch  dltoonnts  may  properly  be  charged  against 
the  eontraetor,  provided  the  failure  to  avail  himself  of  them  wai  due  to 
no  fault  of  the  Government. 

2.  BASIS  OF  SETTLEMENT — DISCOUNTS.— Where  discount  has  been  deducted 

by  the  contractor  on  invoices  not  properly  subject  to  discount,  and  such 
deductions  are  later  recovered  against  the  contractor  by  his  material  men, 
their  amount  may  be  allowed  the  eontrabtor  in  the  pending  settlement  of 
his  Oovemment  claim. 
S.  CIAHC  and  decision. — Clalm  under  G.  0.  108  for  loss  on  a  formal  contract 
for  construction  work  at  Wilbar  Wright  field,  decided  by  the  Board  of 
Contract  Adjustment  Kay  27,  1920,  and  returned  by  the  Claims  Board, 
Air  Service,  for  reconsideration  of  decision.  Held,  claim  returned  to 
Claims  Board,  Air  Service,  for  audit  and  award  in  accordance  with  sup- 
plemental opinion.  (For  facts  and  first  opinion,  see  these  Decisions, 
Vol.  6,  p.  817.) 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  On  May  27,  1^0,  the  Board  of  Contract  Adjustment  rendered 
a  decision  in  the  above  claim  growing  out  of  contract  No.  7866, 
entered  into  on  May  27, 1917,  between  claimant  and  Col.  C.  G.  Edgar, 
of  the  Signal  Corps,  United  States  Army,  covering  work  at  Wilbur 
Wright  field.  The  claim  was  then  returned  to  the  Claims  Board,  Air 
Service,  for  adjustment  in  accordance  with  that  decision. 

2.  After  having  audited  the  claimant's  accounts,  the  Air  Service 
section  reached  the  conclusion  that  the  decision  of  the  Board  of  Con* 
tract  Adjustment  with  reference  to  item  No.  7  of  the  claim  had 
been  rendered  under  a  misapprehension  as  to  the  facts.  The  claim 
was  accordingly  returned  to  the  appeal  section  with  the  request  that 
that  portion  of  the  decision  with  reference  to  item  No.  7  be  recon* 
sidered  and  that  the  error  be  corrected,  if  one  in  fact  had  been  made. 
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8.  Item  No.  7  of  the  claim  is  as  follows : 

7-a.  Discount  deducted  by  field  auditor  on  invoices  already  paid  by 
claimant  without  any  deductions  for  discount f428. 28 

7-b.  Discount  deducted  by  field  auditor  on  invoices  before  being  paid 
by  claimant.  Vendors  declined  to  allow  the  discount  and  are 
demanding  a  refund  of  same 3,995.72 

7-c.  List  submitted  to  claimant  by  field  auditor  of  additional  dis- 
count that  should  have  been  deducted 5, 764. 67 

Total 10, 148.67 

At  the  hearing  on  this  claim  on  March  16, 1920,  Mr.  J.  K.  Grammis, 
superintendent  of  operations  at  the  field,  testified  (tr.,  pp.  473  to 
478),  that  after  the  chief  field  auditor  had  submitted  to  the  con- 
tractor a  list  of  additional  discounts  that  should  have  been  deducted, 
amounting  to  $5,764.67,  he  made  an  investigation  of  them,  made  a 
r^ort  thereon,  to  Lieut.  Boche,  superintendent  of  operations,  show- 
ing items  of  discount  that  had  been  improperly  deducted,  and  direct- 
ing a  revision  of  the  auditor's  report  on  cash  discounts.  The  audi- 
tor's final  report,  which  was  approved  by  Mr.  Grammis,  was  intro- 
duced in  evidence  at  the  hearing  and  marked  "Exhibit  G,  Claim 
1726."    The  summary  of  this  report  was  as  follows: 

Discount  deducted  on  original  analysis $5, 761 67 

Refund  allowed  to  date 1. 2,388.80 

Balance  to  be  deducted  to  date 8,376.87 

American  District  Steam  Go.  and  Dayton  Lumber  &  Manufacturing  Co.  dis- 
counts still  await  decision  of  chief  accountant  at  Washington. 

4.  The  original  report  of  the  auditor  showed  that  the  total  cash 
discounts,  which  the  contractor  should  have  taken  advantage  of  and 
which  he  did  not  take  advantage  of,  was  $5,764.67.  The  revised  re- 
port showed  that  this  amount  should  be  reduced  by  $2,38S.80  because 
of  improper  deductions  by  the  auditor,  leaving  to  be  deducted  a 
balance  of  $8,375.87,  and  two  accoimts  yet  to  be  determined.  The 
decision  of  the  Board  of  Contract  Adjustment  plainly  intended  to 
adopt  the  final  report  of  the  field  auditor  as  approved  by  Mr. 
Grammis,  but  the  last  clause  of  the  decision  on  item  No.  7  (p.  7)  is  as 
follows : 

"The  claimant  has  not  satisfied  us  that  this  recommendation  is 
not  a  just  one,  and  in  the  absence  of  evidence  to  the  contrary  the 
judgment  of  this  Board  is  that  the  recommendation  should  stand, 
and  that  the  sum  of  $3,375.87  be  allowed  claimant  in  respect  of  these 
discount  items  in  accordance  therewith." 

This  clearly  was  an  error,  as  the  report  referred  to  made  an  allow- 
ance, that  is,  a  refund  of  $2,388.80,  leaving  a  net  deduction  to  be 
made  in  the  sum  of  $3,375.87,  and  also  stating  that  the  American 
District  Steam  Co.  discounts  (which  amounted  to  $1,057.01)  and  the 
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Dayton  Lumber  &  Manufacturing  Co.  discounts  (amounting  to  about 
$1,800)  were  still  awaiting  decision  of  the  chief  accountant  at 
Washington* 

5.  The  decision  of  the  Board  of  Contract  Adjustment  does  not 
refer  to  item  7-a  or  item  7-b ;  therefore,  with  respect  to  these  two 
kerns  there  was  no  adjudication  by  the  Board  of  Contract  Adjust- 
ment in  its  decision  of  May  27,  as  the  final  report  of  the  field  auditor 
as  approved  by  Mr.  Grammis  did  not  touch  upon  these  two  items, 
but  only  had  reference  to  discounts  which  should  have  been  taken 
advantage  of  by  the  contractor  and  which  were  not  taken  advantage 
of,  viz,  item  7-c, 

6.  Item  7-a^  $i£8M. — ^This  item  represents  discounts  on  invoices 
which  were  paid  in  full  by  the  contractor  after  reviewing  the  cash 
discount  privilege  and  definitely  deciding  in  his  own  mind  that  the 
mvoices  did  not  carry  a  discount  privilege  under  any  conditions. 
After  the  invoices  had  been  paid  in  full  the  Government  auditor 
deducted  the  above  sum,  and  the  claimant  insists  that  this  action 
was  arbitral^  and  unjust,  and  that  this  amount  should  be  refunded. 

7.  Item  7-b^  $3^66  7£. — ^This  item  represents  discounts  which  were 
deducted  from  the  invoices  by  the  contractor  by  direction  of  the  field 
auditor,  regardless  of  whether  or  not  there  were  discount  privileges. 
The  vendors  insisted  and  still  insist  that  the  invoices  were  not  sub- 
ject to  discounts,  as  special  net  bids  had  been  submitted.  In  some 
instances  the  vendors  have  brought  suit  against  the  claimant  to 
recover  the  discotmts.    These  suits  are  still  pending. 

DEOISION. 

1.  As  the  former  decision  of  the  Board  of  Contract  Adjustment 
made  no  reference  to  items  7-a  and  7-b,  and  made  an  erroneous  deci- 
sion as  to  item  7~<;,  the  appeal  section  will,  on  reconsideration,  pass 
upon  each  subitem  of  item  7. 

2.  Item  7-a^  S4£8£8. — The  field  auditor  deducted  this  amount  from 
invoices  which  had  been  paid  in  full  by  the  claimant  after  it  had 
decided  that  the  invoices  were  not  subject  to  discount.  The  appeal 
section  holds  that  each  one  of  these  invoices  should  be  examined  and 
a  determination  reached  as  to  whether  or  not  it  did  carry  a  discount 
privilege.  If  it  did  carry  a  discount  privilege  and  the  claimant  did 
not  take  advantage  of  it,  and  the  failure  was  due  solely  to  the  fault 
of  the  contractor  and  not  to  the  fault  of  the  United  States,  the 
deduction  should  stand.  If,  however,  the  invoices  were  not  subject 
to  discount  or  if  the  failure  to  take  advantage  of  the  discount  was 
due  to  the  fault  of  the  United  States,  the  discount  should  be  refunded. 
This  investigation  can  be  conducted  and  a  determination  reached  by 
the  Air  Service  section. 
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3.  Item  7-b^  $S^66.7S. — ^This  item  represents  sums  which  the 
vendors  are  •  insisting  were  improperly  deducted,  either  because  the 
invoices  were  not  subject  to  discount  or  because  payment  was  not 
made  until  after  the  expiration  of  the  discount  period.  Any  refund 
on  these  it^ns  would  not  go  .to  the  daimant,  but  would  ultimately  go 
to  the  vendors.  However,  if  the  vendors  should  recover  from  the 
claimant  and  the  claimant  was  not  refunded  an  equal  amount  by  the 
United  States,  such  a  sum  would  represent  a  net  loss  to  the  claimant. 
The  decision  of  the  appeal  section  with  reference  to  this  item  is  the 
same  as  stated  in  item  7-a  above. 

4.  Item  7-<?,  $6^76^.67. — ^This  sum  represents  discounts  which  the 
contractor  did  not  take  advantage  of,  but  which  the  field  auditor 
thought  it  should  have  taken  advantage  of.  However,  on  review  by 
Mr.  Grammis,  this  amount  has  been  reduced  $2,388.80,  leaving  a 
balance  to  be  deducted  of  $3,375.87,  and  left  undetermined  the  dis- 
counts on  the  invoices  of  the  American  District  Steam  Co.  and  the 
Dayton  Lumber  &  Manufacturing  Co. 

On  reconsideration  the  appeal  section  is  of  the  opinion  that  the 
report  of  the  field  auditor,  which  was  approved  by  Mr.  Grammis, 
should  not  be  adopted,  but  that  each  invoice  should  be  examined  and 
a  determination  reached  as  stated  in  7-a  above.  However,  the  con- 
tractor will  not  be  charged  with  failure  to  take  discounts  in  any  case 
where  the  invoice  was  approved  for  payment  in  full  by  the  Govern- 
ment auditor. 

5.  So  much  of  the  decision  of  the  Board  of  Contract  Adjustment 
rendered  in  this  case  on  May  27,  1920,  as  is  in  conflict  with  this 
decision  on  reconsideration  is  hereby  vacated. 

DISPOSITION. 

This  claim  will  be  returned  to  the  Aix  Service  Section  for  adjust- 
ment in  accordance  with  this  decision. 

Lieut.  CoL  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  D^[>artment  Claims  Board. 


Septemkbr  16,  1920. 
Case  No.  1882. 

In  re  CLAIX  OF  THS  J.  O.  WHITE  EUGIVEEBIHG  CO. 

1.  CLAIX  AKD  BECISIOH.^This  claim  was  decided  partly  favorable  to  the* 
claimant  hy  the  Board  of  Contract  Adjustment  on  April  9,  1920.  On 
appeal  to  the  Secretary  of  War  the  decision  of  the  Board  of  Contract  Ad* 
juttment  was  modified.  For  fnll  statement  of  faots,  see  Decisions  of  the*. 
Board  of  Contract  Adjustment,  Volume  4,  page  1084,  Construction  work.. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

ON  BECX)NSID£RATIOX. 

1.  This  case  was  decided  by  the  Board  of  Contract  Adjustment 
April  9, 1920.    Decision  was  unfavorable  to  claimant. 

2.  From  that  decision  claimant  noted  an  appeal  to  the  Secretary 
of  War.  The  Secretary  of  War,  upon  consideration  of  the  record^ 
and  the  recommendations  of  the  special  advisers,  under  date  of  Sep- 
tember 2, 1920,  returned  the  record  to  this  Board  with  the  following^ 
order: 

"Upon  consideration  of  the  record  herein  it  is  ordered  that  the 
disposition  of  the  various  items  of  this  claim  be  modified  in  accord- 
ance with  the  accompanying  recommendation  of  the  special  advisers,, 
those  items  as  to  which  there  is  a  difference  of  opinion  among  the 
advisers  being  disposed  of  in  accordance  with  the  decision  ox  the 
Board.  Except  as  above  indicated,  the  decision  of  the  Board  of 
Contract  Adjustment  is  affirmed.'^ 

3.  The  recommendations  of  the  special  advisers  referred  to  in 
said  order  are  as  follows : 

"This  claim  is  based  on  a  ^cost  plus  contract'  and  is  concerned 
with  the  disallowance  by  the  accountants  of  the  Air  Service  Claims 
Board  of  items,  which  claimant  contends  should  be  included  in  the 
cost  for  which  it  is  to  be  reimbursed.  The  items  are  very  numerous,, 
arranged  in  different  groups,  and  the  opinion  of  the  Board  deals 
with  them  at  great  length.  So  far  as  may  be  possible,  repetition 
here  of  the  figures  and  statements  of  fact  found  m  the  opinion  will 
be  avoid^.  A  brief  has  been  filed  on  this  appneal  and  it  will  be  con- 
venient to  take  up  seriatim  the  criticisms  therein  of  the  action  of  the- 
Board. 
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^^  The  first  group  includes  various  deductions  for  discounts,  which 
the  contractor  did  not  secure  from  its  vendor,  but  which  it  should 
have  secured.    The  relevant  clause  in  the  contract  reads : 

'' '  The  contractor  shall  take  advantage,  to  the  extent  of  his  ability, 
of  all  discounts  available,  and  when  unable  to  take  such  advantage 
shall  promptly  notify  the  contracting  officer  of  his  inability  and  the 
reason  therefor.' 

''  Discounts  may  be  distributed  into  three  classes : 

''  A.  General  trade  discounts,  the  discount  for  spot  cash  is  a  con- 
spicuous example.  These  are  so  uniformly  allowed — ^they  are  al- 
most universal — ^that  they  may  be  considered  a  trade  custom,  which 
all  dealers,  sellers,  and  buyers  alike  are  presumed  to  know.  When 
litigation  between  them  suDsequently  arises,  courts  usually  give  much 
weight  to  this  presumption  in  disposing  of  the  controversy. 

"  IJ.  An  individual  aealer  may  offer  a  special  line  of  discounts  of 
his  own,  irrespective  of  those  generally  offered  in  the  trade.  They 
are  available  to  all  who  deal  with  him,  under  similar  conditions  an^ 
in  that  sense  are  general.  Frequently  he  announces  them  on  his  cir- 
culars, billheads,  or  letter  paper. 

"  C.  An  individual  dealer  may  also  sometimes  offer  some  specific 
discount  in  a  particular  transaction.  His  business  candition  may  be 
such  that  he  is  willing  to  reduce  his  price  in  order  to  keep  his  busi- 
ness organization  actively  employed  durinjj  a  dull  period;  or  he 
may  undertake  thus  to  underbid  his  competitors  in  order  to  secure 
a  contract  which  may  prove  to  be  the  opening  wedge  to  establishing 
continued  business  relations  with  a  desirable  customer. 

"  Many  of  the  items  in  this  group  were  of  class  A  and  were  lost 
through  delay  in  payment.  When  goods  were  ordered  f.  o.  b.  ship- 
ping point  and  paid  on  presentation  of  bill  of  lading  discounts  would 
be  allowed;  but  the  contractor  in  many  instances  did  not  pay  until 
goods  had  been  actually  received,  checked  over,  and  inspected; 
thereby  the  discount  was  lost. 

"  Claimant  contends  that  in  his  business  it  was  customary  to  pur- 
chase goods  f .  o.  b.  point  of  work,  and  that  the  Government's  insist- 
ence on  his  purchasing  f.  o.  b.  point  of  shipment  and  at  the  same 
time  paying  in  time  to  obtain  discount  deprived  him  of  his  practical 
remedy  in  case  of  defective  materials,  or  shortages,  because  it  would 
be  more  difficult  to  procure  from  a  vendor  reimbursement  for  the 
same  when  the  bill  had  been  paid. 

"  This  argument  is  not  persuasive.  The  Government  was  entitled 
to  have  the  work  (cost  of  which  it  paid)  done  as  it  chose,  whatever 
might  have  been  claimant's  practice  generally.  The  contract  ex- 
pressly required  him  to  buy  and  pay  in  such  way  as  to  secure  every 
possible  discount  and  by  signing  it  he  agreed  so  to  do, 

"If  any  of  these  items  are  in  class  B  the  same  rule  would  apply. 
If  the  dealer  published  these  discounts  on  his  letterheads,  claim- 
ant w  as  advised  of  them  when  he  was  negotiating  for  purchase.  If 
they  were  not  thus  published,  or  the  negotiations  were  oral,  it  must 
be  presumed  that  claimant  inquired  as  to  the  price,  and  price  would 
include  all  discounts  of  class  B  as  well  as  class  A. 

"A  few  items  appear  to  be  in  class  C.  They  were  disallowed 
because,  upon  enquiry,  the  accounting  officers  were  informed  by  let- 
ter from  the  seller  that  the  discounts  would  have  been  allowed  if  the 
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crmtractor  had  asked  for  them  at  the  proper  time.  I  am  not  inclined 
'o  attach  much  probative  value  to  unsworn  statements  of  this  sort 
made  long  after  the  event  as  to  what  would  have  been  done  had  the 
purchaser  (a  private  party)  then  asked  for  8i>ecific  discounts,  and 
would  be  inclined  not  to  cnarge  such  discounts  against  the  buyer 
unless  it  be  shown  that  the  seller  did  in  fact  at  the  time  in  question 
^ant  like  specific  discounts  to  other  buyers.  The  amount  of  these 
items  is  very  small ;  $375  is  the  sum  named  in  the  brief. 

"The  next  group  consists  of  various  pay-roll  deductions,  mainly 
for  board,  i.  e.,  meals  furnished.  The  largest  item  in  the  group  is 
for  errors  in  keeping  the  pay  rolls  and  making  timely  charges  for 
meals  eaten  against  work  done.  The  brief  contends  that  such  error 
is  practically  inevitable  and  unavoidable,  and  cites  various  decisions 
of  public  service  and  railroad  commissions  in  valuing  railroads 
where  some  percentage  was  allowed  for  unavoidable  error.  The 
conclusion  is  reached,  however,  that  the  Board  correctly  held  that  the 
results  of  careless  or  negligent  keeping  of  accounts  can  not  be  visited 
on  the  United  States  under  this  contract.  The  Board  did  approve  of 
deductions  where  a  man  did  not  earn  enough  money  to  pay  for  his 
meals. 

"In  the  case  of  certain  employees — foremen,  guards,  etc. — ^meals 
were  not  to  be  deducted  from  their  pay,  which  was  fixed  at  cash  plus 
meals.  I  am  inclined  to  think  that  tfiis  item  is  in  a  class  by  itself, 
and  that  no  deduction  for  meals  served  but  not  eaten  should  be  made. 
These  items,  as  the  brief  states,  aggregate  only  $62.50. 

"Another  set  of  items  deducted,  aggregating  $101.63,  is  for  the 
time  of  employees  who  lived  at  a  distance  and  had  to  travel  to  and 
from  the  work.  This  also  seems  to  be  a  part  of  the  price  which  had 
to  be  paid  to  get  the  labor;  if  not  allowed  to  him,  the  employee 
would  either  be  engaged  in  his  occupation  longer  or  would  be  paid 
less  than  resident  employees.  It  is  auite  conceivable  that  labor  con- 
ditions were  such  as  to  make  this  additional  allowance  a  legitimate 
expense  of  doing  the  work  promptly. 

"The  next  group  of  deductions  is  for  various  R.  R.  charges  for 
demurrage.  As  to  one  item  the  Board  states  that  the  claimant  was 
reimbursed  for  demurraore  on  all  cars  of  material  held  on  the  track 
at  Arcadia  before  the  railroad  to  the  fields  had  been  completed.  The 
brief  states  that  the  cars  held  at  Arcadia  prior  to  December  30  were 
held  on  order  from  Lt.  Col.  Edgar  pending  the  completion  of  the 
railroad  from  Arcadia  to  the  camps,  in  spite  of  the  fact  that  the 
claimant  requested  permission  to  haul  material  from  the  cars  by 
truck  or  to  unload  and  store  the  material.  The  amount  of  this 
demurrage  is  not  stated,  but  the  brief  assumes  that  it  was  deducted. 

"I  have  not  gone  into  the  mass  of  papers  found  in  the  record  to 
determine  whether  it  was  allowed  to  the  contractor  or  disallowed. 
Since  both  sides  ajrree  that  it  should  be  allowed,  that  may  be  left 
to  the  officers  or  tribunal  which  finally  adjusts  the  details. 

"As  to  all  other  demurrages  I  concur  with  the  Board. 

"The  next  ^oup  presents  the  question  of  insufficient  vouchers. 
The  brief  criticizes  the  auditing  officers  for  following  the  Army 
Regulations.  This  contract  was  a  validly  executed  contract;  it  was 
not  proxy  signed  and  it  would  seem  that  with  such  a  contract  the 
auditors  shomd  follow  the  regulations. 
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'^The  last  group  contains  various  miscellaneous  items  of  which 
two  only  are  referred  to  in  the  brief. 

''As  to  the  duplicate  set  of  waiter's  uniforms  the  brief  states  that 
toward  the  termination  of  the  work  all  commissary  supplies  were 
ordered  shipped  elsewhere;  that  these  were  loaded  among  the  equip- 
ment and  have  not  been  returned.  Had  claimant  promptly  returned 
the  duplicate  set  to  the  seller  (whose  delay  in  delivery  caused  the 
duplication),  it  would  not  have  been  at  the  field  when  the  Goyem- 
ment  packed  up  commissary  supplies.  For  that  delay  the  contractor^ 
not  the  Government,  should  be  responsible. 

''  The  other  item  is  payment  to  the  Simonds  Sanitarium  for  medical 
treatment  of  a  colored  laborer,  who  could  not  be  treated  at  the  ^ost 
hospital,  because  there  were  no  hospital  facilities  there  '  for  medical 
treatment  for  a  colored  laborer.'  This  was  under  the  direction  of 
the  post  surgeon.  Another  similar  item  is  referred  to  in  the  brief^ 
but  not  specmcally  identified. 

''  The  brief  refers  to  a  prior  decision  of  the  Board  in  the  case  of 
Fred  T.  Lay  &  Co»,  Inc.,  Case  No.  759.  asserting  that  it  was  therein 
held  that  under  a  cost-plus  contract  the  contractor  should  be  reim- 
bursed for  the  cost  of  maintaining  sick  and  injured  employees  in  a 
hospital^  operated  by  others,  by  direction  of  the  duly  appointed  rep- 
resentative of  the  contracting  officer.  As  this  memorandum  is  not 
written  in  the  office  where  my  file  of  Board  descisions  is  kept,  it  has 
not  been  possible  for  me  to  verify  this  assertion,  but  for  the  purposes 
of  this  memorandum,  it  will  be  assumed  to  be  accurate. 

''  One  may  infer  that  this  expense  was  made  necessary  because  the 
work  was  done  in  a  part  of  the  country  where  the  statute  law  pro- 
hibits the  treatment  of  colored  people  in  anv  hospital  which  has  not 
some  separate  ward  or  part  allotted  for  their  treatment.  If  this 
inference  be  correct,  it  would  follow  that  inasmuch  as  the  Govern- 
ment selected  that  part  of  the  country  as  the  place  where  work  was 
to  be  done^  it  may  fairly  be  held  responsible  for  the  result  following 
such  selection. 

"An  item  of  $346.17  for  rental  of  a  Ford  car  is  referred  to  in  the 
brief,  but  not  in  the  opinion.  The  brief  merely  refers  to  it  as  ^  Dow 
field  item  No.  5.'  The  record  contains  correspondence  and  memo- 
randa with  regard  to  it,  numbered  58, 59,  et  seq.  Apparently  no  appli- 
cation was  made  in  advance  for  permission  to  rent  it,  although  con- 
tractor has  been  informed  that  this  was  necessary. 

"  Except  as  above  indicated  I  recommend  that  the  decision  of  the 
Board  be  affirmed. 

"August  26, 1920. 

"(Signed)  E.  Henrt  Lagohbk. 

"  Special  Adviser,^ 

"  Seftbmber  2, 1920. 

"I  concur  in  the  foregoing  memorandum  with  regard  to  group 
No.  1,  which  concerns  charges  made  against  claimant  by  the  Govern- 
ment on  account  of  discounts  which  the  Board  has  found  could  have 
been  obtained  on  bills  for  material  and  the  like,  had  payments  been 
made  promptly  on  receipt  of  invoices.  Personally,  I  do  not  think  that 
any  hard  and  fast  rule  can  be  laid  down  as  to  whether  a  contractor, 
under  such  a  contract  as  this,  is  bound  to  pay  for  merchandise  in 
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adTance  of  its  arrival  and  inspection  in  cases  where  to  do  so  involves 
the  loss  of  a  cash  discount  which  would  otherwise  be  obtainable.  The 
contract  does  not  require  that  all  discounts  for  cash  be  taken  advan- 
tage of,  but  only  that  the^  shall  be  secured  when  available.  If  the 
dii[!ount  is  not  available  without  incurring  a  risk  of  loss  out  of  pro- 
portion to  the  saving  effected,  it  is  sound  business  judgment  on  the 
part  of  the  contractor  not  to  consider  it  as  available.  As  it  does  not 
appear,  however,  whether  the  discounts  in  question  could  have  been 
secured  without  an  unreasonable  risk  of  loss  through  defective  goods 
or  through  insolvency  or  unreliability  on  the  part  of  the  vendors,  I 
do  not  think  that  jou  are  justified  in  reversing  the  conclusions  of  the 
Board  as  to  these  items. 

"(Signed)  K.  C.  Goodals, 

"  Special  Adviser ?'^ 

4.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  order 
above  recited,  the  decision  of  the  Board  of  Contract  Adjustment, 
rendered  April  9,  1920,  is  hereby  modified  in  accordance  with  said 
order. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Air  Service  section 
for  its  information  and  guidance. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  20, 1920. 
Case  No.  2900. 

In  re  CLAIX  07  CHESAPBAJCE  4k  OHIO  &AIL&OAD. 

1.  EVIDENCE — IMPLIED  AOEEEMEHT. — ^Where  the  olaimant  seeks  to  reoofer 

for  the  Talue  of  a  quantity  of  wire  under  an  alleged  agreement  arising 
*  within  the  purview  of  the  act  of  March  2,  1919,  ohUgating  the  Ooveni- 
ment  to  pay  for  same,  it  is  essential  to  claimant's  right  to  reooTcry  that 
the  actual  receipt  of  the  wire  by  the  Government  be  afflrmatiyely  estab- 
lished, and  in  the  absence  of  cTidenee  establishing  such  aotual  reoelpt 
no  agreement  within  the  purview  of  said  act  is  established. 

2.  CLAIM  AND  DECISION.^Thls  claim  for  |2,615.20  arises  under  the  act  of 

March  2,  1919,  and  is  an  appeal  from  a  decision  of  the  appraisal  section. 
War  Department  Claims  Board,  denying  relief.  Held,  claimant  is  not 
entitled  to  the  relief  sought. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTS.   ' 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  comes  to  this  Board  on  an  appeal  from  a  decision  of 
the  appraisal  section,  War  Department  Claims  Board,  denying  relief, 
and  is  for  the  sum  of  $2,615.20  under  an  alleged  implied  agreement 
of  the  United  States  Government  under  the  following  circumstances : 

2.  On  or  about  August  3, 1917,  the  American  Electrical  Works,  of 
Phillipsdale,  R.  I.,  made  a  shipment  of  57  coils  of  copper  wire  con- 
signed to  the  Newport  News  &  Hampton  Railway  Gas  &  Electric  Co., 
at  Hampton,  Va.  The  wire  was  loaded  in  car  P.  L.  532163  at 
Waverly  Transfer,  N.  J.,  and  shipped  to  Potomac  Transfer,  Va., 
where  it  was  alleged  to  have  been  checked  and  reloaded  in  Southern 
car  35567,  together  with  machinery  consigned  to  Westinghouse, 
Church,  Kerr  Co.,  contractors,  engaged  in  construction  work, for  the 
Government  at  Camp  Stuart,  Newport  News,  Va. 

8.  The  car  arrived  at  Newport  News  on  or  about  September  24, 
1917.  It  was  there  turned  over  by  the  railroad  to  the  Westinghouse, 
Church,  Kerr  Co.  to  unload  the  machinery  consigned  to  them.  The 
contents  of  the  car  were  checked  by  a  Government  checker  before  un- 
loading, whether  by  the  card  or  by  inspection  of  the  contents  does  not 
appear.  The  records  show  that  the  machinery  was  unloaded  by  the 
contractors  on  September  25, 1917. 
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4.  The  car  was  never  sent  to  Hampton,  but  was  billed  out  from 
Newport  News  as  an  empty  and  forwarded  to  Crozet,  Va.,  where  it 
was  loaded  with  apples  for  Florida.  Claim  was  presented  by  con- 
signors to  the  railroad  company,  and  the  Chesapeake  &  Ohio  Bail- 
road  was  compelled  to  pay  the  full  value  of  the  wire,  $2,616.20,  which 
amount  it  now  seeks  to  recover  from  the  Government. 

DECISION. 

1.  Under  the  facts  set  out  above  no  a^^reement  arises  within  the 
purview  of  the  act  of  March  2,  1919,  obligating  the  Government  to 
pay  the  railroad  for  its  loss.  It  is  essential  to  claimant's  right  to 
recovery  that  the  actual  receipt  of  the  wire  by  the  Government  be 
affirmatively  and  conclusively  established.  Then,  and  then  only, 
could  there  be  an  agreement  implied  by  which  an  obligation  to  pay 
would  be  incurred  by  the  Government.  Such  receipt  the  company 
has  failed  to  show.  It  is  not  sufficient  to  show  that  it  is  possible, 
even. probable,  that  the  wire  was  taken  by  the  Westinghouse,  Church, 
Kerr  Co.  and  used  for  Government  purposes.  The  actual  taking  of 
the  wire  being  the  sole  ground  for  implying  an  agreement,  said  tak- 
ing must  be  conclusively  shown. 

2.  An  exhaustive  investigation  of  the  claim  has  heretofore  been 
made  at  Newport  News  under  the  direction  of  Maj.  H.  K.  Love,  who 
was  construction  quartermaster  at  Camp  Stuart.  This  examination 
failed  to  disclose  any  record  either  with  the  Government  or  the 
contractors  to  whom  the  machinery  in  the  car  was  consigned,  that  the 
wire  was  ever  unloaded  or  used.  The  only  evidence  concerning  it  is 
an  unsigned  checker's  sheet  under  date  of  September  25, 1917,  show- 
ing the  arrival  of  Southern  car  36567,  loaded  with  "  machinery  and 
wire.'' 

8.  The  claim  must  therefore  be  dismissed  and  relief  denied. 

DISPOSITION. 

This  Bottrd  will  transmit  a  copy  of  its  decision  to  the  Purchase 
Section  for  action  in  accordance  herewith. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  20, 1920. 
Case  No.  2886. 

In  re  CLAIIC  OF  THE  IDEAL  ELEOTEie  &  M AN^PACTUEIVG  CO. 

1.  COHTAACT  THE  BASIS  OF   KECOyEEY-— KEETINO  OF  KIHB8.— EecoYcry 

under  the  act  of  March  2,  1919,  must  be  based  upon  a  contract,  ezpresi 
or  implied,  and  where  the  evidence  shows  that  the  mlnd^  of  the  parties 
alleged  to  have  contracted  did  not  meet  on  the  substantial  features  of 
the  alleged  contract,  claimant  will  be  denied  relief. 

2.  CLAIM  ANP  l>£CISIOV.-.This  claim  for  |1,181^9  is  an  appeal  from  the 

Board  of  Contract  Aeview  and  Claims  Board,  Construction  Division,  and 
arises  under  the  act  of  March  2,  1919.  Held,  claimant  is  not  entitled  U 
relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  No  formal 
statement  of  claim  has  been  filed.  The  claim,  amounting  to  $1,626^, 
was  originally  presented  to  the  Board  of  Contract  Review  and 
Claims  Board,  Construction  Division  of  the  Army,  and  was  disal- 
lowed by  that  Board,  from  which  decision  claimant  appealed  to  the 
appeal  section,  War  Department  Claims  Board.  A  hearing  was  eon- 
ducted  by  the  appeal  section,  at  which  claimant  was  present  and  was 
also  represented  by  counsel. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows: 
The  Government  entered  into  a  contract  with  the  Selden-Breck  Con- 
struction Co.,  of  date  October  28, 1918,  for  certain  constroodon  work 
at  Camp  Benning,  Columbus,  Qa.  By  the  terms  of  tills  contract  the 
Government  was  obligated  to  reimburse  the  contractor  for  materials 
furnished  by  subcontractors  in  the  performance  of  the  prime  con- 
tract. The  procurement  section,  Construction  Division,  invited  pro- 
posals on  certain  electrical  equipment  for  Camp  Benning,  and  under 
date  of  June  19, 1919,  claimant  submitted  its  written  proposal,  naming 
price  and  time  of  delivery.  The  equipment,  however,  which  daimant 
offered  did  not  comply  with  the  Government  specifications. 

3.  On  June  27, 1919,  the  Chief  of  the  Construction  Division  issued 
to  claimant  Government  requisition  No.  43  for  said  electrical  equip- 

630 
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ment,  consisting  of  three  motor-generator  sets  and  three  switchboards, 
at  a  total  price  of  $1,875,  the  price  and  time  of  delivery  agreeing  with 
the  proposal  submitted  by  claimant.  It  is  stipulated  in  said  requisi- 
tion No.  43  that — 

"  The  award  is  made  upon  condition  that  the  Ideal  Electric  Com- 
pany furnish  the  apparatus  called  for  in  the  attached  specifications 
and  a  surety  bond  m  the  sum  of  $950.00  for  the  performance  of  all 
conditions  herein  set  forth." 

The  following  stipulation  also  appears  in  said  requisition : 

"Consign  to  U.  S.  Constructing  Quartermaster  for  account  of 
Selden-Breck  Construction  Company,  Camp  Benning,  Columbus, 
\ja» 

This  requisition  was  confirmed  by  the  Selden-Breck  Construction 
Co.  by  its  Order  No.  671.  The  specifications  referred  to  for  the 
motor-generator  sets  were  the  same  as  those  set  out  in  the  letter  of  the 
Procurement  Section  inviting  proposals^  and  were  as  follows : 


faul- 
tily. 


Name  of  item. 


9  lew.  motor  generator  sets  with  2a0-volt,  3-phase,  60<;yele  Indoction  motor  and 
no-volt  compound-wound  direot^orrent  generator.  Motor  to  be  furnished 
with  starter  equipped  with  self-contained  automatic  overload  and  no^voltage 
release  attachments.  Generator  to  be  furnished  with  "back  of  board  mount- 
ing" type  of  field  rheostat. 


Make  or 

similar. 


3  bearing  type. 


4.  The  claimant  acknowledged  receipt  of  this  requisition  by  letter 
addressed  to  the  Construction  Dirision  of  the  Army,  hearing  date  of 
July  2,  1919,  as  follows  : 

"  This  will  acknowledge  receipt  of  your  order  as  above  indicated, 
covering  8  motor  generator  sets  and  3  switchboards  as  per  our  quota- 
tion of  June  19th,  but  your  contract  is  made  to  read  that  these  sets 
are  to  be  in  accordance  with  the  attached  specifications,  dated  May 
5th.  1919,  but  we  would  like  to  refer  you  to  our  quotation  of  June 
19tn,  in  which  we  specifically  quoted  on  2-bearing  motor  generator 
sets,  whereas  your  quotation  calls  for  three ;  and  we  also  quoted  on 
compensators  equipped  with  no  voltage  release,  but  with  detachable 
overload  relay.  Now,  these  exceptions  should  be  noted  on  your 
order,  because  we  do  not  manufacture  3-bearing  motor  generator 
sets,  and  there  might  be  some  difficulty  in  having  the  2-bearing  sets 
accepted  on  delivery.  Will  you  please,  therefore,  supplement  your 
order  with  the  exceptions  above  noted,  so  that  when  inspection  is 
made  there  will  be  no  question  about  the  inspector  passing  on  2- 
bearing  sets  and  with  overload  relay  detachable  from  the  com- 
pensators? 

"Another  feature  on  which  we  should  have  information  is  that 
regarding  the  compounding  of  the  generators.  Specifications  call 
for  110- volt  compound  wound  direct-current  generator.  We  quoted 
on  110-126  volt  compound  woiind  generator,  but  in  order  to  properly 
specify  the  winding  to  the  windmg  dept.  it  is  desirable  that  we 

48090—21 41 


632    DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

have  information  from  you  as  to  the  exact  compomiding  required. 
We  can  supply  any  overcompounding  from  110  up  to  125  volts,  but 
we  should  know  just  what  overcompounding  is  required. 

"  Will  you  kinaly  put  us  clear  on  this  pomt,  in  order  that  we  may 
instruct  our  factory  now  to  proceed  in  the  matter,  and  awaiting  your 
immediate  reply,  we  remain,"  etc. 

The  Government  made  no  reply  to  this  letter,  and  on  July  8, 
1919,  claimant  wired  the  Construction  Division  as  follows : 

"  Please  reply  our  letter  of  July  2nd,  holding  up  work.  Matter 
urgent." 

No  reply  to  this  telegram  was  made,  and  the  original  requisition 
was  never  amended  in  accordance  with  claimant's  proposal  of  June 
19, 1919.    Claimant  was  not  equipped  to  furnish  a  3-bearing  machine. 

5.  Immediately  after  submiUing  its  proposal,  in  order  to  give  as 
quick  service  as  possible,  and  realizing  that  the  modifications  in 
specifications  requested  in  its  proposal  letter  were  of  only  a  minor 
nature  and  did  not  affect  the  characteristics  of  the  machines  or  the 
service  to  which  the  Government  wanted  to  put  them,  claimant 
ordered  the  material  in  advance  and  proceeded  with  the  making  of 
the  machines  of  the  2-bearing  type.  Claimant  had  dealt  with 
the  Government  frequently  in  this  manner  in  previous  transactions 
in  which  the  Government  had  accepted  changes  proposed  by  claimant 

6.  On  July  15, 1919,  requisition  No.  43  was  suspended  by  the  prime 
contractor,  the  Selden-Breck  Construction  Co.,  on  order  from  the 
Chief  of  Construction  Division,  which  was  in  compliance  with  an  act 
of  Congress  of  July  11,  1919  (Pub.  No.  7,  «6th  Cong.,  H.  R.  5227, 
Army  appropriations).  No  work  on  the  apparatus  was  done  by 
claimant  after  July  15, 1919,  the  date  of  the  suspension  of  the  requi- 
sition. About  August  22,  1919,  claimant  filed  statement  of  claim 
showing  partly  finished  production  on  hand,  labor,  overhead  engi- 
neering, and  drafting,  plus  10  per  cent  profit,  amounting  to  $1,626.24. 
On  this  a  salvage  allowance  of  $494.95  was  made,  making  the  net 
amount  of  claim  $1,131,29,  and  the  claim  as  presented  to  this  Board 
is  for  the  materials,  work  and  labor,  and  overhead,  as  above  set  out 

7.  It  was  deemed  to  be  to  the  best  interests  of  the  Government  that 
the  order  for  this  equipment  be  reinstated,  and  accordingly,  on 
January  28,  1920,  the  order  was  reinstated,  and  order  No.  15969,  of 
date  February  3, 1920,  was  sent,  to  the  claimant  direct  by  the  Govern- 
ment. Under  date  of  February  9,  1920,  claimant,  in  acknowledging 
receipt  of  the  reinstating  order,  wrote  the  Construction  Division  as 
follows :    • 

"  This  will  acknowledge  receipt  of  your  order  as  above  indicated 
under  date  of  Feb.  3rd,  1920,  reinstating  original  authorization  #43 
for  Camp  Benning  under  our  quotation  of  June  19, 1919,  except  that 
we  would  call  your  attention  to  the  fact  that  the  order  as  written  is 
not  quite  in  accordance  with  the  proposal  made  bv  ur,  and  therefore 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    633 

before  we  sign  and  return  the  contract  we  are  returning  it  herewith 
for  the  proper  correction  in  accordance  with  our  proposal  and  letter 
of  July  2na,  a  copy  of  which  is  hereto  attached,  in  which  letter  we 
brought  to  your  attention  the  fact  tiiat  instead  of  quoting  on  B-bear^ 
ing  motor  generator  set  as  covered  by  your  specifications  6022-2,  we 
have  qpioted  you  on  2-bearing  motor  generator  set.  •  ♦  •  So, 
you  will  please  make  the  proper  correction  in  the  contract  and  return 
it  to  us  promptly  for  signature,  so  that  we  can  place  the  same  in  your 
hands  along  with  surety  bond  as  called  for." 

Again  the  Government  did  not  change  the  specifications  to  meet 
the  proposal  of  claimant,  and  the  contract  was  never  accepted  or 
signed  by  claimant,  nor  did  the  Government  return  same  to  the  claim- 
ant. The  surety  bond  referred  to  was  never  executed  by  claimant. 
On  March  8,  1920,  notice  of  cancellation  of  the  reinstatement  order, 
No.  15969,  was  sent  to  claimant. 

8.  The  switchboards  were  to  have  been  furnished  by  the  Cleve- 
land Switchboard  Co.,  of  Cleveland,  Ohio,  and  in  a  letter  under 
date  of  February  23,  1920,  from  that  company  to  Government  In- 
spector M.  L.  Davis  it  is  stated : 

"  This  is  to  advise  you  that  the  order  for  the  Ideal  Elec.  &  Mfg. 
Co.;  their  order  #29328,  which  was  quoted  on  June  18,  was  closed 
out  by  us  on  Auc.  18,  as  we  were  advised  that  no  further  action  on 
this  material  had  been  taken.  We  therefore  wish  to  advise  that  no 
material  has  been  ordered  or  no  work  done  on  the  above  order." 

This  letter  had  reference  to  the  switchboards  for  which  claimant 
had  submitted  its  proposals.  No  item  for  the  switchboards  is  in- 
cluded in  the  claim. 

9.  Mr.  S.  Glen  Vinson,  secretary  and  general  manager  of  claim- 
ant, testifying  before  this  Board,  explained  the  differences  between 
the  Government  specifications  for  machines  and  the  proposal  of 
claimant  as  follows : 

"Mr.  Vinson.  The  only  difference  was  that  we  specified  the 
2-bearing  instead  of  a  3-bearing  machine ;  a  10  kw.  rating  instead  of 
a  9  kw.  rating,  and  that  our  overload  release  would  not  be  self- 
contained  within  the  compensator. 

"  Mr.  BowEN.  Those  were  the  three  differences  ? 

"  Mr.  Vinson.  They  were  separate  instead  of  being  self-contained. 

"Mr.  BowEN.  Those  were  the  three  differences? 

"  Mr.  Vinson.  Those  were  the  three  modifications  we  made  to  the 
specifications,  the  only  three. 

"Mr.  BowEN.  With  those  modifications  would  the  contract  com- 
ply with  the  Government  specifications? 

"Mr.  Vinson.  Absolutely." 

10.  Under  date  of  July  11,  1919,  Maj.  J.  L.  Hays,  of  the  electrical 
section,  Engineering  Division,  addressed  a  letter  to  Mr.  A.  B, 
Daniels,  principal  engineer,  Engineering  Division,  for  Mr.  II.  M. 
Smith,  chief  electrical  mechanical  unit,  in  whcih  it  is  stated,  among 
other  things,  as  follows : 
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"In  reply  to  your  memorandum  of  July  9th  and  the  attached 
letter  from  the  fdeal  Electric  Manufacturing  Co.,  dated  July  2nd, 
we  advise  you  that  the  apparatus  quoted  on  by  this  firm  satisfies 
the  requirements  of  the  service  for  wnich  the  equipment  is  intended. 
Specifically,  we  shall  state  that  the  equipment  must  be  in  accord- 
ance with  our  original  specification,  dated  5-7-19,  with  the  fol- 
lowing changes  and  additions,"  etc.    \ 

The  changes  and  additions  complied  with  the  modifications  in 
the  specifications  which  had  been  suggested  by  claimant  in  its 
proposal  of  June  19,  1919.  It  does  not  appear,  however,  that  this 
letter  ever  went  out  from  the  Engineering  Division.  Mr.  Vinson 
testified  that  claimant  never  received  any  such  letter,  nor  was  the 
information  contained  therein  ever  communicated  to  claimant. 

11.  At  the  hearing  it  was  agreed  between  the  parties  that  the 
claimant's  petition  might  be  amended  and  considered  as  amended 
so  as  to  show  that  the  claim  was  presented  by  the  Selden-Breck  Con- 
struction Co.,  the  prime  contractor,  for  and  in  behalf  of  claimant,  a 
subcontractor,  to  which  amendment  the  Selden-Breck  Construction 
Co.  has  consented. 

DECISION. 

i     .  '  ; 

1.  Before  there  can  be  any  field  for  operation  of  the  clause  in  the 
act  of  March  2,  1919,  authorizing  the  Secretary  of  War  to  make 
settlements  and  adjustments  on  a  fair  and  equitable  basis  there  must 
be  satisfactorily  established  an  agreement,  express  or  implied.  The 
oft-repeated  rule  that  a  contract  is  not  complete  until  the  minds  of 
the  parties  have  met  upon  all  the  terms  which  they  intend  to  intro- 
duce in  the  contract  is  determinative  of  the  issues  in  this  case.  It  is, 
of  course,  well  recognized  that  negotiations  which  finally  culminate 
in  a  contract  of  sale  may  be  carried  on  entirely  by  letter.  A  contract 
entered  into  by  means  of  such  agency  becomes  complete  when  the 
latest  proposition  on  the  part  of  one  is  assented  to  by  the  other  of 
the  parties.  Any  change  of  any  material  stipulation  or  the  injection 
of  new  stipulations  amounts  to  a  rejection  of  the  offer.  The  modi- 
fied acceptance  by  claimant  of  Government  requisition  No.  43  was 
nothing  more  than  a  new  offer,  which  must  have  been  accepted  by  the 
Government  before  there  could  have  been  any  binding  contract. 
Was  there  such  an  acceptance? 

2.  The  connecting  link  upon  which  acceptance  by  the  Government 
of  the  modifications  proposed  by  claimant  depends  is  the  letter  of 
July  11,  1919,  from  Maj.  Hays  to  Mr.  Daniels.  In  order  for  that 
letter  to  have  been  effective  as  an  acceptance  the  information  therein 
contained  must  have  been  communicated  to  claimant.  This  could 
have  been  done  orally,  or  in  writing,  or  by  the  use  of  the  mail,  or  by 
telegram.     Mr.  Vinson,  secretary  and  general  manager  of  claimant, 
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testified  that  no  such  information  was  ever  received  by  claimant  from 
any  source.  It  is  insisted  that  it  was  the  manifest  intention  x^f  the 
Government  to  accept  the  changes  offered  by  claimant.  This  may  be 
conceded,  but  it  requires  more  than  mental  operation  to  create  a  valid 
contract.  Assent,  in  the  eyes  of  the  law,  is  a  matter  of  overt  acts, 
which  must  be  of  such  nature  as  to  convey  the  information  to  the 
other  party.  Until  communicated  such  intention,  remaining  within 
the  breast  of  the  Government,  could  have  been  rescinded  or  modified. 
Mr.  Elliott,  in  his  work  on  Contracts,  states  the  general  rule  to  be  as 
follows : 

"In  the  absence  of  any  restriction  placed  by  the  offerer  on  the 
manner  of  communicating  or  indicating  acceptance  it  may  be  given 
by  any  means  competent  to  bring  knowledge  of  such  acceptance  to 
the  offerer.  But  it  is  essential  that  the  acceptance  be  evinced  by  some 
intelligent  conduct,  act,  or  sign  actually  communicated  to  the  offerer. 
[Italics  supplied.]  The  mere  intention  to  accept  is  not  sufficient  if 
no  notice  of  such  intention  is  sent  to  or  received  by  the  proposer 
^7ithin  a  reasonable  time  or  in  accordance  with  the  terms  of  the 
offer."     (Elliott  on  Contracts,  vol.  1,  sec.  43.) 

From  the  foregoing  the  conclusion  is  inevitable  that  there  was  no 
meeting  of  the  minds  of  the  parties  in  the  instant  case,  and  it  follows 
as  of  course  that  there  was  no  agreement.  We  are  therefore  of  the 
opinion  that  the  claimant  is  not  entitled  to  relief. 

DISFOSITIOK. 

A  final  order  denying  relief  will  be  entered. 
Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  20, 1920. 
Case  No.  2138. 

In  re  CLAIM  OF  ^ITTSBTTBQH  MODEL  ENGINE  CO. 

1.  SVBBOOATION. — Where  claimant's  contract  to  manufacture  certain  parts  tor 

airplane  eng^ines  was  suspended,  leaving  certain  material  on  its  hands 
the  title  of  which  under  the  contract  remained  in  claimant,  the  fact  that 
such  material  was  destroyed  by  fire  during  the  pendency  of  the  oontract 
settlement  and  was  paid  for  by  certain  insurance  companies  does  not 
obligate  the  Government  to  reimburse  such  insurance  companies  the 
amount  paid  out  by  them  as  insurance  on  such  material. 

2.  CLAIM  ANP  DECISION. — This  claim  for  |26,362.12  arises  under  a  formsUy 

executed  contract  suspended  by  the  Government.  Held,  claimant  only 
entitled  to  recover  that  portion  of  its  claim  which  might  be  designated 
as  overhead. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  is  a  claim  under  a  formally  executed  contract  in  the  sum  of 
$26,362.12  and  is  before  the  appeal  section  on  motion  of  the  Groveni- 
ment  for  reconsideration  and  interpretation  of  a  decision  of  the 
Board  of  Contract  Adjustment  dated  March  26,  1920.  Thereupon, 
after  due  notice  to  counsel  for  claimant,  the  case  came  on  to  be 
reheard  on  September  3,  1920,  at  which  hearing  Messrs.  George  A. 
King  and  William  ^E.  Harvey,  counsel  for  claimant,  appeared  and 
argued  the  case  before  the  Board. 

FINDING  OF  FACTS. 

1.  On  September  13, 1918,  the  claimant  was  awarded  contract  No. 
4837  of  the  Bureau  of  Aircraft  Production  for  4,000  airplane  engine 
cylinders.  At  the  time  of  the  armistice  deliveries  had  not  been  com- 
pleted under  said  contract.  On  December  12, 1918,  the  claimant  was 
notified  by  wire  from  the  contracting  officer  for  the  Bureau  of  Air- 
craft Production  to  stop  production  and  incur  no  further  expense 
upon  the  contract.  This  wire  was  followed  by  a  confirmatory  letter 
on  December  13,  1918. 

2.  The  claimant  promptly  complied  with  the  instructions  to  cease 
work  and  stop  all  production  under  the  contract  as  directed  by  said 
telegram  and  letter.  It  had  on  hand  at  that  time  1,311  completed 
cylinders  and  2,389  cylinders  in  various  processes  of  completion. 
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The  1,311  completed  cylinders  were  accepted  by  the  Govemment 
and  paid  for  at  the  contract  price  on  or  about  April  7, 1919. 

3.  The  claimant  thereupon  filed  claim  before  the  Claims  Board  of 
the  Air  Service  in  the  sum  of  $26,362.12  for  raw  material  and  mate- 
rial in  process  on  hand  at  the  time  the  contract  was  suspended,  to- 
gether with  other  expenditures  incurred  in  the  performance  of  said 
contract.  The  claim  was  denied  bv  the  Air  Service  Claims  Board 
and  appealed  to  the  Board  of  Contract  Adjustment. 

4.  Subsequent  to  the  filing  of  said  claim,  on  the  25th  day  of  Sep- 
tember, 1919,  a  fire  occurred  in  the  factory  of  the  Pittsburgh  Model 
Engine  Co.,,  and  the  raw  material  and  cylinders  in  process  of  manu- 
facture were  so  damaged  as  to  be  rendered  practically  valueless.  The 
loss  occasioned  the  engine  company  by  reason  of  the  fire  was  paid  by 
36  insurance  companies,  and  in  the  adjustment  the  sum  of  $22,709.49 
was  paid  by  said  insurance  companies  for  the  damage  to  raw  mate- 
rials and  cylinders  in  process  of  completion  on  this  contract.  At 
the  hearing  of  the  claim  the  Pittsburgh  Model  Engine  Co.  presented 
a  motion  asking  leave  to  make  the  aforesaid  insurance  companies  par- 
ties to  the  proceeding,  alleging  that  payments  had  theretofore  been 
made  by  the  fire  insurance  companies  in  the  sum  of  $22,709.49,  and 
prayed  that  the  said  insurance  companies  be  subrogated  to  the  extent 
of  that  amount  to  the  rights  of  the  claimant,  the  Pittsburgh  Model 
Engine  Co.    Permission  to  file  said  motion  was  granted. 

DECISION. 

1.  The  difficulty  here  experienced  has  arisen  from  the  rather  indefi- 
nite character  of  the  former  decision  of  the  Board  of  Contract  Adjust- 
ment. That  decision,  in  effect,  overrules  the  decision  of  the  Aircraft 
Board,  holds  that  the  action  of  Capt.  Schnacke  did  not  cancel  the 
contract,  and  declares  the  basis  on  which  the  Government  should 
originally  have  settled  the  contract  had  the  fire  not  occurred,  but 
leaves  to  the  bureau  board  the  duty  of  adjudicating  the  rights  of  the 
parites  under  the  conditions  as  they  existed  at  the  time  of  the  deci- 
sion. The  question  involved  in  that  decision  we  feel  it  unnecessary 
to  discuss.  The  fire  had  destroyed  the  material,  and  the  insurance 
companies  had  paid  to  the  engine  company  the  sum  of  $22,709.49  in 
satisfaction  of  their  loss.  The  sole  question  to  be  determined  is 
whether  or  not  the  claim  of  the  engine  company  for  raw  materials 
and  materials  in  process  survived  the  fire. 

2.  Claimants  seek  to  collect  the  above-mentioned  sum  from  the 
Government  for  the  use  and  benefit  of  the  insurance  companies  under 
the  doctrine  of  subrogation.  That  doctrine  may  be  broadly  defined 
for  present  purposes  as  the  principle  whereby  one  who  has  discharged 
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a  debt  for  which  another  is  primarily  liable  is  substituted  to  the 
rights  of  the  creditor  against  the  primary  obligee.  The  doctrine 
can  not  be  invoked  in  favor  of  a  principal  debtor. 

"  Subrogation  is  allowed  only  in  favor  of  one  who,  under  some  duty 
or  compulsion,  legal  or  moral,  pays  the  debt  of  another^  and  not  in 
favor  of  him  who  pays  a  debt  in  performance  of  his  own  covenants, 
for  the  right  of  subrog^ation  never  follows  an  actual  primary  liability, 
and  there  can  be  no  right  of  subrogation  in  one  whose  duty  it  is  to 
j)ay  or  in  one  claiming  under  him  against  one  who  is  secondarily 
liable  or  not  liable  at  aft.  In  such  cases  payment  is  extinguishment. 
(37  Cyc,  374.) 

3.  In  order,  therefore,  to  support  subrogation  there  should  have 
rested  upon  the  Government  an  actual  primary  obligation  to  pay  to 
the  Pittsburgh  Model  Engine  Co.  the  money  now  sought  to  be  re- 
covered. This  obligation  did  not  exist.  Coupled  with  the  right  of 
the  engine  company  to  seek  payment  from  the  Grovernment  was  the 
obligation  to  deliver  in  return  the  raw  materials  and  materials  in 
process.  The  fire  which  destroyed  the  latter  extinguished  the 
former  pro  tanto^  and  the  Government  was  no  longer  liable  for  pay- 
ment to  claimant  for  goods  which  could  not  be  delivered.  Claimant 
was  at  once  released  from  obligation  to  deliver  the  uncompleted 
cylinders  and  deprived  of  his  right  to  proceed  against  the  Govern- 
ment for  payment.  The  Government  was  in  no  way  responsible  for 
the  loss  by  fire;  it  had  not  taken  title  to  the  materials,  which  title 
remained  in  claimant  at  the  time  of  the  fire,  and  had  there  been  no 
insurance  the  engine  company  would  have  had  to  bear  the  loss. 

4.  This  contingency  claimant  foresaw,  and  against  the  possibility 
of  loss  it  very  properly  proceeded  to  protect  itself.  To  quote  from 
brief  of  counsel  for  claimant : 

"  3.  The  claimant  had  a  right  to  protect  itself  against  loss  by  fire. 
This  contract  of  assurance  has  no  relation  to  the  contract  between 
the  United  States  and  the  claimant.  It  was  an  independent  obliga- 
tion between  different  parties  whereby  the.  claimant,  for  a  separate 
consideration,  relieved  itself  from  possibility  of  loss." 

That  possibility  the  insurance  companies,  in  the  ordinary  pursuit 
of  their  business,  assmned  for  a  consideration.  Had  the  Government 
been  responsible  either  willfully  or  through  negligence  for  the  fire 
which  destroyed  the  factory  of  the  engine  company  the  right  of  sub- 
rogation would  unquestionably  have  arisen  in  favor  of  the  insurers. 
Otherwise  it  could  not  be  invoked. 

6.  The  instant  case  is  easily  distinguishable  from  that  of  American 
Tobacco  Co.  v.  United  States  (166  U.  S.  468),  cited  and  relied  upon 
by  counsel  for  claimant  in  their  brief.  In  that  case  there  was  a  pri- 
mary liability  upon  the  Government,  imposed  by  statute,  to  repay  to 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    639 

claimant  money  received  for  revenue  stamps  which  were  destroyed 
before  using. 

In  fact,  in  that  case,  the  existence  of  the  insurance  caused  the  con- 
troversy between  the  claimant  company  and  the  officers  of  the  Gov- 
ernment, which  would  otherwise  not  have  arisen.  In  that  case,  the 
court  said — 

"  The  Government  suffers  no  actual  loss  by  the  repayment,  while  it 
would  secure  an  unjust  and  inequitable  profit  by  its  refusal  to  pay." 

In  the  instant  case,  on  the  other  hand,  it  is  sought  to  place  upon  the 
Government  the  burden  of  paying  for  the  loss  of  the  goods  of  another, 
to  which  it  admittedly  had  no  title,  and  in  the  absence  of  any  liability 
for  such  loss  to  make  it  responsible  for  an  obligation  undertaken  by 
the  insurance  companies  for  a  consideration,  and  properly  paid  pur- 
suant to  their  contract. 

6.  For  the  reasons  stated  above  no  obligation  devolves  upon  the 
Government  to  pay  to  the  Pittsburgh  Model  Engine  Co.  or  to  the  in- 
surance companies,  the  whole  or  any  part  of  the  sum  of  $22,709.49 
heretofore  paid  by  the  said  insurance  companies  to  claimant  in  set- 
tlement of  insurance  on  raw  materials  and  materials  in  process  de- 
stroyied  by  fire. 

7.  Prior  to  the  fire  which  destroyed  the  factory  of  the  Pittsburgh 
Model  Engine  Co.,  said  company's  rights  against  the  Government 
under  its  contract  were  twofold ;  first,  it  had  the  right  to  deliver  to 
the  Government  upon  demand  the  raw  materials  and  materials  in 
process,  and  receive  settlement  therefor  on  the  basis  agreed  upon  at 
the  time  of  delivery  and  payment ;  second,  it  had  the  right  to  claim 
and  receive  from  the  Government  a  reasonable  remuneration  for  over- 
head and  incidental  expenditures  incurred  in  performing  its  contract 
up  to  the  date  of  suspension. 

8.  The  first  of  these  rights  was  extinguished  in  the  fire ;  the  second 
remained  unimpaired.  The  value  of  the  raw  materials  and  mate- 
rials in  process  was  determined  to  be  $22,709.49.  That  sum  having 
been  fixed  and  agreed  upon  by  the  engine  company  and  the  insurance 
companies  in  their  adjustment,  must  be  assumed  to  be  the  correct 
amount  of  the  loss  occasioned  by  the  fire,  nor  could  claimants  now  be 
heard  to  say  it  was  excessive. 

9.  As  to  the  second  right  of  the  claimant  mentioned  above,  this 
Board  conceives  that,  irrespective  of  the  destruction  of  materials  by 
fire,  the  Pittsburgh  Model  Engine  Co.  may  have  a  valid  claim  upon 
the  Government  for  overhead  and  incidental  expenses  properly 
chargeable  to  the  contract.  This  amount  must  be  fixed  by  the  excess, 
if  any,  of  the  whole  claim,  as  shown  by  a  proper  audit,  over  and  above 
the  $22,709.49  heretofore  paid  by  the  insurance  companies.     For 
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such  amount  when  properly  ascertained  the  Pittsburgh  Model  Engine 
Co.  is  entitled  to  payment. 

DifiPOSITION. 

The  claim  will  be  transmitted  to  the  Aircraft  Section  for  action 
in  accordance  with  this  decision. 

Lieut.  C!oL  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Qaims  Board. 


September  20,  1920. 
Case  No.  1901. 

In  re  CUUM  07  THE  BAYTOK  LTTHBEB  CO. 

1.  CLAIM  ASD  BEOISION* — The  Board  of  Contraot  Adjustment  rendered  a  de- 
diion  on  the  above  entitled  claim  under  date  of  Kay  28,  1920,  and 
referred  it  to  the  Claims  Board,  Air  Service,  for  adjustment  in  accordance 
therewith.  After  having  investigated  and  audited  this  claim  with  a 
view  of  such  adjustment  the  Air  Service  section,  War  Department  Claims 
Board,  reached  the  conclusion  that  the  deoislon  of  the  Board  of  Contract 
Adjustment  with  reference  to  the  item  of  claim  on  "  cash  discounts  "  as 
set  out  on  page  6,  paragraph  2, .  subparagraph  (b)  of  that  decision  had 
been  rendered  without  a  full  knowledge  of  the  facts,  and  the  claim  was 
accordingly  returned  to  the  appeal  section  with  the  request  that  that 
portion  of  the  decision  with  reference  to  **  cash  discounts "  be  recon« 
sidered.  On  reoonsideration  the  appeal  section  of  the  War  Department 
Claims  Board  modified  the  former  decision  as  to  amount  of  claimant's 
reimbursement.  For  full  statement  of  facts  and  legal  principles  involved, 
see  Decisions  of  Board  of  Contract  Adjustment,  Volume  6,  page  844. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

OK  B£COKSn>ERATIOK. 

1.  The  Board  of  Contract  Adjustment  rendered  a  decision  on  the 
above  entitled  claim  under  date  of  May  28,  1920,  and  referred  it  to 
the  Claims  Board,  Air  Service,  for  adjustment  in  accordance  there- 
with, 

2.  After  having  investigated  and  audited  this  claim  with  a  view  to 
such  adjustment,  the  Air  Service  section,  War  Department  Claim? 
Board,  reached  the  conclusion  that  the  decision  of  the  Board  of  Con- 
tract Adjustment  with  reference  to  the  item  of  claim  on  ^'cash  dis- 
counts ''  as  set  out  on  page  6,  paragraph  2,  subparagraph  (b)  of  that 
decision  had  been  rendered  without  a  full  knowledge  of  the  facts, 
and  the  claim  was  accordingly  returned  to  the  appeal  section  with  the 
request  that  that  portion  of  the  decision  with  reference  to  "  cash  dis- 
counts "  be  reconsidered. 

3.  That  part  of  the  Board  of  Contract  Adjustment's  decision  of 
May  28,  1920,  on  page  6,  paragraph  2,  subparagraph  (b),  which 
relates  to  the  item  of  "  cash  discounts  "  and  which  was  rendered 
without  a  full  knowledge  of  the  facts,  states  as  follows : 

"  There  is  in  evidence  a  Government  auditor's  report  on  this  sub- 
ject attached  to  the  claimant's  statement  of  claim,  purporting  to 
allow  claimant  a  net  amount  of  $424.18  on  this  item  of  the  claim. 
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This  is  the  best  evidence  in  connection  with  the  item  that  has  been 
presented  to  this  Board  and  claimant  has  not  shown  us  that  it  is  in- 
correct. It  should,  therefore,  be  accepted  as  stating  the  maximum 
amount  allowable  on  this  item,  and  any  allowance  made  claimant 
in  respect  to  cash  discounts  on  this  claim  should  not  exceed  the  sum 
of  $424.18." 

4.  The  Government  auditor's  report  referred  to  in  the  above  quota- 
tion is  Exhibit  1-B.  This  report  shows  that  the  Government  errone- 
ously deducted  from  amounts  due  the  claimant  as  "cash  discounts" 
$666.94,  and  from  this  amount  there  has  been  deducted  $242.76, 
which  amount  was  underdeductions  which  the  claimant  failed  to 
take  advantage  of  and  were,  therefore,  due  the  Government.  The 
Board  of  Contract  Adjustment  in  its  previous  decision  adhered 
strictly  to  this  auditor's  report  covering  erroneous  deductions  which 
amount  to  $666.94,  but  only  allowed  the  claimant  the  maximum 
amount  of  $424.18,  which  represents  the  amount  due  contractor 
($666.94)  less  the  $242.76,  the  net  amount  that  the  report  shows  the 
claimant  failed  to  take  advantage  of  as  deductions  and  which  the 
Government  was  entitled  to. 

5.  It  appears,  however,  that  in  a  settlement  under  date  of  October 
2,  1919,  which  the  Air  Service  Claims  Board  had  with  the  claimant 
this  amount  of  underdeductions  of  $242.76,  which  the  claimant  failed 
to  take  advantage  of,  was  deducted  from  the  balance  due  it.  The 
Board  of  Contract  Adjustment  was  not  aware  of  the  fact  that  the 
Government  had  collected  this  sum  at  the  time  it  rendered  its  decision 
on  May  28,  1920. 

DECISION. 

1.  The  appeal  section  finds  on  reconsideration  of  the  decision  of 
the  Board  of  Contract  Adjustment  that  the  Dayton  Lumber  ft 
Manufacturing  Co.  is  entitled  to  be  reimbursed  the  full  amount  of 
$666.94,  and  that  the  Board  of  Contract  Adjustment  was  in  error 
in  limiting  the  amount  due  claimant  at  $424.18.  The  amount  of 
$242.76,  which  represents  underdeductions  which  the  claimant  failed 
to  take  advantage  of,  as  shown  bj*^  the  auditor's  report,  has  already 
been  deducted  from  the  amount  due  the  claimant  and  should  not  be 
again  deducted  in  this  adjustment. 

2.  For  the  reasons  stated  so  much  of  the  decision  of  the  Board 
of  Contract  Adjustment  rendered  in  this  case  on  May  28,  1920,  as 
is  in  conflict  with  this  decision  on  reconsideration  is  hereby  vacated. 

DISPOSITION. 

This  claim  will  be  returned  to  the  Air  Service  Section  for  adjust- 
ment in  accordance  with  this  decision. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon,  jr.,  concurring  for  the 
Appeal  Section;  Col.  Hull  concurring  for  the  War  Department 
Claims  Board. 


September  20,  1920. 
Case  No.  2809. 

In  re  CLAIM  07  C.  A.  SAKOSTS&. 

1.  JTT&ISDICTIOK— THUS  LIKIT  S'OB  FILZITO  CLAIMS.— The  Secretary  of  War 

has  no  Jurisdiction  to  determine  the  merits  of  a  claim  arising  under  the 
act  of  March  2,  1919,  where  claimant  has  failed  to  present  same  within 
the  time  provided  for  in  said  act. 

2.  CLAIM  AlTD  DECISION.— This  claim  for  |3$6.8S  arises  under  the  act  of  March 

t,  1919,  on  an  alleged  informal  agTeem«nt.  Held,  Secretary  of  War  with- 
out Jurisdiction. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  supply  circu- 
lar No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March  26, 
1919,  for  $388.22,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  Claimant  is  a  woolgrower.  He  alleges  that  on  or  about  July  11, 
1918,  he  delivered  3,304  pounds  of  wool  to  Bond-Baker  Co.,  of  Ros- 
well,  N.  Mex.,  which  this  firm  shipped  to  Hallowell,  Jones  &  Donald, 
of  Boston,  Mass. ;  that  this  wool  was  delivered  for  the  use  of  the  Gov- 
ernment in  accordance  with  the  terms  of  the  Government  regula- 
tions for  handling  the  wool  clip  of  1918,  as  established  by  the  Wool 
Dimion,  War  Industries  Board,  May  21, 1918 ;  that  the  Government 
valuation  committee  fixed  a  price  of  4:3J  cents  per  pound,  which  was 
much  lower  than  the -amount  that  should  have  been  paid  claimant 
under  the  said  Government  regulations  for  handling  the  wool  clip 
of  1918;  that  claimant's  wool  should  have  been  valued  at  65  cents 
per  pound*  and  that  by  reason  of  the  incorrect  valuation  there  is 
still  due  claimant  the  sum  of  $388.22.  The  principal  basis  of  claim- 
ant's contention  for  higher  valuation  is  the  fact  that  a  neighbor, 
George  Bobbins,  received  55  cents  per  pound  for  his  wool,  whereas 
claimant's  sheep  were  of  about  the  same  quality  as  those  of  his  neigh- 
bor, but  received  better  grazing  than  those  of  Mr.  Bobbins. 
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3.  The  statement  of  claim  was  signed  by  claimant  under  date  of 
June  9, 1920,  and  filed  with  the  War  Department  June  14, 1920.  This 
Board  requested  claimant  to  furnish  evidence  of  a  previous  presenta- 
tion to  a  department,  official,  or  agent  of  the  Government,  but  an 
affidavit  signed  by  claimant  September  8,  1920,  shows  that  the  claim 
was  first  presented  to  the  Government  on  June  14,  1920. 

DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,''  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918.  .  In  granting  the  Secretary  of 
War  this  special  authority  to  adjust  informal  agreements,  Congress 
placed  a  time  limit  on  the  period  during  which  such  claims  might  be 
presented,  inserting  a  provision  in  the  act  reading  as  foUows: 

"  Provided  further^  That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  30, 1919." 

2.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  definite.  This  Board  is  authorized  to  adjust  such  claims  in 
accordance  with  the  terms  of  the  act  of  March  2, 1919,  and  in  so  doing 
must  comply  strictly  with  every  provision  of  the  act.  Therefore,  it 
can  not  take  jurisdiction  of  this  claim  which  was  present  long  after 
June  80, 1919. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  20,  1920. 
Case  No.  2912. 

In  re  CLAIX  OF  ALGOMA  PAHEI  CO. 

1.  C0HTEACT8,  IXPLIED — STTSPENSION. — ^Where  claimant  reeeiyed  a  telegram 
from  a  QoTemment  offleer  ordering  work  to  be  started  on  a  oarload  of 
Teneer,  and  claimant  itarted  production,  whioli  was  later  suspended,  an 
obligation  arose  on  the  part  of  the  OoTernment  to  reimburse  claimant  the 
expense  incurred  by  claimant  in  preparation  for  performanoe  or  partial 
performance  of  such  order. 

1  CLAHC  AVB  decision. — Appeal  from  a  decision  of  the  Air  Service  section^ 
War  Department  Claims  Board,  on  a  claim  consisting  of  two  items,  one 
being  for  loss  sustained  by  suspension  of  formally  executed  procurement 
order  under  G.  0.  108  and  the  other  being  for  loss  sustained  through 
suspension  of  an  informal  order  under  the  act  of  Xaroh  2,  1919.  Held, 
claimant  is  entitled  to  be  reimbursed  the  actual  cost  of  the  material 
purchased  for  the  purpose  of  performing  both  the  formal  and  the  informal 
agreements,  less  its  salvage  value. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

BINDINGS  OF  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  before  the  appeal  section  on  an  appeal  from  the 
air  service  section.  The  claim  as  originally  filed  prior  to  June  30, 
1919,  was  for  reimbursement  in  the  sum  of  $1,054.90  for  loss  sus- 
tained by  reason  of  the  suspension  of  procurement  order  No.  720927, 
dated  November  8,  1918,  issued  by  the  Bureau  of  Aircraft  Produc- 
tion to  the  Ahnapee  Veneer  &  Seating  Co.,  of  Algoma,  Wis.  The 
corporate  name  of  that  company  has  since  been  changed  to  the  Algoma 
Panel  Co.  After  the  materials  had  been  checked  by  a  representa- 
tive of  the  Bureau  of  Aircraft  Production  the  amount  of  the  claim 
was  reduced  to  $1,028.51. 

2.  Procurement  order  No.  720927  was  issued  to  the  Ahnapee  Veneer 
&  Seating  Co.,  and  was  dated  November  8, 1918.  It  called  for  the  im- 
mediate delivery  of  certain  veneers  at  prices  stated  therein  to  be  used 
m  the  repair  of  de  Haviland  4  platies.  On  November  18,  1918,  the 
following  telegram  was  sent  claimant : 
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"  Washington,  D.  C, 

"  Noverriber  18, 1918. 

"Ahnapee  Veneer  &  Seating  Co., 

'^Algoma,  Wis,: 

"  Operations  on  all  contracts  on  which  no  work  has  yet  been  done 
should  be  suspended  and  held  up  for  final  adjustment. 

"  Shaw, 
^^ Aircraft  Executive!" 

3.  This  claim  was  originally  filed  in  the  form  of  a  voucher  for 
$1,054.90  for  material  prepared  under  order  No.  720927.  The  Claims 
Board,  Air  Service,  denied  claimant  any  relief  because  of  insufficient 
proof  that  claimant  had  actually  sustained  any  loss  by  reason  of  sus- 
pension of  the  order.  >  Claimant  thereupon  took  an  appeal  to  the 
appeal  section.  A  hearing  was  had  on  this  claim  on  August  16, 1920, 
and  Mr.  M.  W.  Perry,  secretary  and  general  manager  of  the  claim- 
ant company,  testified  that  immediately  upon  receipt  of  telegraphic 
instructions  from  the  Bureau  of  Aircraft  Production  on  November  8, 
1918,  his  company  began  to  cut  from  logs  in  stock  the  veneers  re- 
quired to  fill  the  order.  Production  was  suspended  upon  receipt  of 
the  telegram  of  November  18,  1918.  No  glueing  had  been  done  and 
no  finished  panels  produced,  nor  were  any  deliveries  made.  He  fur- 
ther testified  that  the  veneers  which  had  been  cut  were  still  at  the 
plant  and  that  they  were  of  unusual  size,  and  not  suitable  for  com- 
mercial purposes. 

Mr.  Perry  further  testified  that  all  of  the  material  listed  on  schedule 
A,  attached  to  the  claim,  could  not  have  been  used  in  filling  procure- 
ment order  No.  720927,  and  requested  to  be  allowed  to  submit  addi- 
tional data  upon  his  return  home. 

4.  By  ajfidavit  dated  August  27,  1920,  Mr.'  Perry  alleges  that 
claimant  company  was  given  an  additional  purchase  order,  namely, 
procurement  order  No.  720928,  November  8,  1918,  and  he  explains 
that  a  portion  of  the  material  listed  on  schedule  A  attached  to  the 
claim  was  cut  to  fill  this  order.  The  facts  with  reference  to  this 
order  are  as  follows:  On  October  21,  1918,  the  Bureau  of  Aircraft 
Production  requested  the  Ahnapee  Veneer  &  Seating  Co.  to  submit 
bids  for  certain  veneers  (these  are  not  veneers  covered  by  procure- 
ment order  No.  720927).  Bids  were  submitted  ajs  requested,  and  a 
short  time  thereafter,  while  Mr.  Perry  was  in  Washington,  he  left 
a  memo  of  his  bid  with  Mr,  E.  C.  Dawley,  of  the  hardwood  and  ply- 
wood section  of  the  Bureau  of  Aircraft  Production.  This  bid  cov- 
ered material  for  one  car  for  November  shipment  at  a  total  price  of 

(,464.63,  with  an  option  of  -placing  an  equal  amount  for  both 
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December  and  January  shipments.    On  October  31, 1918,  Mr.  Daw- 
ley  wrote  Mr.  Perry  as  follows ; 

"  The  quotation  you  said  you  had  made  did  not  come,  so  I  used  the 
memo  you  left  and  have  asked  that  contract  be  awarded  to  you  for 
the  car  to  go  in  November ;  also  for  the  car  for  Decembe;*.  Will  do  all 
I  can  to  rush  through  the  order  so  vou  can  get  right  to  work  when 
order  comes.  Then  you  rush  out  the  November  car  and  get  right 
after  the  December  car.  Do  not  want  to  ask  you  to  get  to  work  until 
order  reaches  you,  but  be  ready  to  start  when  it  does.  I  enclose  copy 
of  memo  you  left  me." 

On  November  8,  1918,  claimant  received  the  following  telegram: 

"Ahnapee  Veneer  &  Seating  Co., 

^'Algoma^  Wis.: 

"Start  immediate  production  for  ply  wood  order  720928  about 
$44,866.20. 

"  SCHNACKE, 

'^Aircraft  OontracV^ 

It  is  apparent  that  the  above  telegram  was  intended  to  cover  one 
carload  shipment  for  November  and  one  for  December,  as  the  amount 
is  approximately  double  the  price  of  one  carload,  as  set  out  in  the 
claimant's  proposal,  and  is  in  confirmation  of  the  letter  of  October  31. 

Procurement  order  No.  720928  was  never  forwarded  to  claimant,  ' 
nor  was  any  formal  contract  covering  the  same  ever  executed.    So 
much  of  the  claim  therefore  as  is  based  on  procurement  order  No, 
720928  is  based  on  an  informal  agreement  and  comes  within  the 
provisions  of  the  act  of  March  2,  1919. 

Mr.  Perry  alleges  that  immediately  upon  receipt  of  the  telegram 
above  quoted  his  company  began  to  cut  the  veneers  necessary  to 
fill  the  order,  and  that  production  was  suspended  immediately  upon 
receipt  of  the  telegram  of  November  18,  1918. 

No  explanation  is  given  as  to  why  procurement  order  No.  720928 
was  not  mentioned  at  the  time  the  claim  was  originally  filed.  How- 
ever, a  request  has  not  been  made  to  amend  the  claim  by  increasing 
the  amount  thereof,  but  only  to  allocate  a  certain  part  of  the  loss 
sustained  to  another  purchase  order. 

DECISION. 

1.  Procurement  order  No.  7W9S7. — So  much  of  this  claim  as  is  for 
loss  sustained  by  reason  of  the  suspension  of  this  purchase  order 
will  be  treated  as  a  claim  based  on  a  formal  contract  which  is  before 
the  appeal  section  under  the  provisions  of  General  Order  103,  War 
Department,  1918.  The  evidence  clearly  shows  that  upon  receipt 
of  this  purchase  order  the  claimant  began  production  and  that  it 
continued  production  until  requested  to  suspend.  It  is  clearly  estab- 
48000—21 i2 
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lished  that  claimant  has  sustained  a  loss  by  reason  of  having  cut 
some  logs  into  veneers  of  unusual  sizes  which  are  not  suitable  for 
ordinarj^  commercial  purposes.  The  claimant  is  entitled  to  be  reim- 
bursed the  cost  of  the  material  produced  for  the  purpose  of  filling 
this  order,  less  its  salvage  value. 

2.  Procurement  order  No.  720928, — So  much  of  this  claim  as  is  for 
reimbursement  for  material  for  the  purpose  of  filling  this  order  will 
be  regarded  by  the  appeal  section  as  a  class  A  claim,  which  comes 
within  the  provisions  of  the  act  of  March  2,  1919. 

The  appeal  section  finds  that  (1)  there  was  a  sufficient  presenta- 
tion of  this  claim  prior  to  June  30,  1919;  (2)  that  an  informal 
agreement  was  entered  into  between  the  United  States  Government 
and  the  Ahnapee  Veneer  &  Seating  Co.;  (3)  that  said  company 
made  expenditures  and  incurred  obligations  upon  faith  thereof 
prior  to  November  12,  1918;  (4)  that  it  is  such  an  agreement  as 
the  Secretary  of  War  is  authorized  to  adjust,  pay,  or  discharge 
under  the  provisions  of  the  act  of  March  2,  1919;  (5)  claimant  is 
entitled  to  be  reimbursed  the  actual  cost  of  the  material  produced 
for  the  purpose  of  filling  said  agreement,  less  the  salvage  value 
thereof. 

DISPOSITIOK. 

A  copy  of  this  decision,  together  with  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  with  reference  to  procure- 
ment order  No.  720928  and  certificate  Form  C,  will  be  transmitted 
to  the  air  service  section,  War  Department  Claims  Board,  for  action 
in  the  manner  provided  in  subdivision  (c),  section  6,  supply  circular 
No.  17,  Purchase,  Storage  and  Traffic  Division,  1919. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board 


SEPTEMnER  20,  1920. 

Case  No.  2220. 

In  re  CLAHC  OF  SAGER  A  SIOTOKOFF. 

1,  CLAnc  AND  DECIStON. — This  claim  was  heard  April  1,  1980,  by  the  Board 
of  Contract  Adjufltment  and  was  decided  adversely  to  the  claimant.  On 
appeal  to  the  Secretary  of  War  the  decision  was  reversed.  Held,  an 
agreement  within  the  pnrview  of  the  act  of  March  2,  1919,  was  entered 
into  nnder  which  the  Government  is  obligated  to  compensate  claimant  in 
some  particnlars.  For  a  full  statement  of  facts,  see  Decisions  of  Board  of 
Contract  Adjustment,  Volnme  4,  page  788. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

ON    REGONSIDERATION. 

1.  This  claim  was  decided  adversely  to  claimant  by  a  decision  of 
the  War  Department  Board  of  Contract  Adjustment,  reported  in 
Volume  IV,  Part  II,  page  346,  whereupon  claimant  appealed  to  the 
Secretary  of  War. 

2.  On  August  19,  1920,  the  Secretary  of  War  directed  that  an 
agreement  be  established  under  which  claimants  were  instructed  to 
prepare  themselves  for  the  manufacture  of  96,000  overseas  caps,  and 
the  case  was  sent  to  this  section  for  action.  The  order  of  the  Secre- 
tary of  War  follows: 

"August  19,  1920. 

"  In  the  matter  of  the  claim  of  Sager  &  SlotorofF,  Board  of  Con- 
tract Adjustment,  Case  No.  150-C~2220.  On  appeal  before  the  Sec- 
retary of  War. 

"Upon  consideration  of  the  record  herein  and  the  recommenda- 
tions of  the  special  advisers,  it  is  directed  that  an  agreement  be 
established  under  which  claimants  were  instructed  to  prepare  them- 
selves for  the  manufacture  of  96,000  overseas  caps,  and  that  settle- 
ment be  effected  in  the  usual  manner.  No  compensation  is  to  be  paid 
the  contractors,  however,  under  items  I,  II,  and  III  of  petitioners^ 
claim,  except  insofar  as  the  same  may  be  allowable  under  my  de- 
cision in  the  matter  of  the  claim  of  the  Pennsylvania  Tank  Car 
Company,  Number  1829.  Nothing  will  be  allowed  in  items  I  and 
II  unless  clearly  proved  to  the  satisfaction  of  board  which  will  hear 
the  matter. 

"NE^VTON  D.  Baker, 

'' Secretary  of  WarS' 

649 
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•     3.  The  recommendations  of  the  special  advisers  are  quoted  in  full 
below : 

"  Claimant  had  manufactured  overseas  caps  for  the  Government 
imder  two  written  contracts.  The  Government  invited  bids  for  an 
additional  number  of  units,  somewhat  modified  in  type.  Claimant 
put  in  a  bid  for  the  same  and,  after  some  conversations  with  Mr. 
Wolf,  of  the  light  goods  section,  to  which  the  bids  came,  made  ex- 
penditures necessary,  as  it  sa^'s,  to  enable  it  to  do  the  work  in  the 
way  the  Government  wished  and  with  the  rapidity  which  was  to  be 
required.  Exactly  what  was  said  at  these  conversations  as  to  what  it 
would  be  necessary  for  claimant  to  do  in  the  way  of  improving  its 
plant  is  not  important,  because  there  is  no  contention  that  Wolf  ever 
agreed  on  behalf  of  the  (government  to  repay  those  expenditures. 
What  claimant  expected  was  that  it  was  to  have  the  new  contract, 
profit  on  which  would  make  it  whole.  The  only  question  is.  Was 
there  an  agreement  reached  by  both  parties  that  the  one  should  make 
the  overseas  caps  and  the  other  should  pay  for  them  ? 

"  There  is  conflict  between  the  witnesses  as  to  exactly  what  was 
said  by  each  negotiator.  Assuming,  for  the  purpose  of  this  memo- 
randum, that  the  claimant  was  told  that  some  one  had  recommended 
that  it  should  be  awarded  the  contract  it  had  bid  for  that  would 
obviously  inform  its  representative  that  some  one  else  would  have  to 
decide  whether  or  not  the  recommendation  should  be  approved. 

"  But  there  seems  to  be  more  than  this  in  the  case  and  one  may  well 
hesitate  to  advise  whether  or  not  there  was  an  agreement,  such  as  the 
Dent  Act  requires,  unless  information  be  given  as  to  what  happened 
to  the  recommendation.  Apparently  when  bids  came  in  some  investi- 
gations were  made  by  tlie  light-goods  section  and  the  bids,  presum- 
ably with  reports  thereon  and  possibly  with  some  recommendation, 
were  sent  to  what  is  referred  to  as  the  committee  on  awards  in  Wash- 
ington. That  committee  then  took  some  action  upon  the  bids,  and 
t)resuniably  selected  those  on  which  it  decided  that  contracts  should 
)e  awarded.  The  evidence  is  somewliat  obscure,  but  the  indications 
are  that  the  decisions  of  this  committee  on  awards  were  not  there- 
after revised  by  some  otlier  committee  or  officer;  that  from  that 
committee  tliey  went  direct  to  the  contract-drafting  office,  whatever 
its  name  was,  and  that  written  contract  followed  automatically.  If 
this  be  so  it  would  seem  tliat  the  minds  of  both  parties  met  on  an 
express  agreement,  within  the  meaning  of  tlie  Dent  Act  when  the 
committee  on  awards  made  its  selection.  I  can  not  advise  intelligently 
in  this  case,  without  infornnition  as  to  what  tliat  committee  did 
witli  tliis  bid  and  therefore  recommend  that  the  case  be  sent  bai^k  to 
tlie  Board  with  directions  to  ascertain  Avhat  took  place. 

''  July  24,  1920. 

•'  Ixespectfully  submitted. 

'^  (Signed)  E.  Henry  La  combe, 

''Special  Adviser.^'' 

"The  claimant  alleges  that  in  October,  1918,  he  was  informed  by 
Oapt.  A.  R.  Ridge  and  Mr.  Alfred  Wolf,  of  the  Light  Goods  Section, 
of  Xew  York  de[)ot  quartermaster's  office,  orally  that  he  had  l)een 
awardvHl  a  contract  for  9(),()(){)  overseas  caps,  and  that  he  would  re- 
ceive a  formal  contract  within  a  few  days,  and  that  these  officers  also 
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told  him  to  make  immediate  preparation  for  the  carrying  out  of  this 
contract. 

*'  The  claimant  alleges  that  on  the  strength  of  the  alleged  informa- 
tion and  instructions  from  the  foregoing  officers  he  proceeded  to 
equip  himself  with  the  necessary  machinery  and  a  proper  factory 
force  to  perform  the  expected  contract,  thereby  incurring  expenses 
and  obligations  on  account  of  which  claim  is  made. 

**  The  Board  of  Contract  Adjustment  has  refused  to  find  that  an 
agreement  existed  between  the  Government  and  the  claimant,  on  the 
ground  that  Mr.  Wolf's  recommendation  was  never  approved  by  his 
superior  officers,  and  that  no  award  was  made  or  contract  issued  to 
the  claimant. 

"Claimant  had  several  prior  contracts.  When  he  put  in  a  bid- 
which  would  be  passed  on  to  the  contracting  officer  or  the  Board  or 
Review,  he  had  been  told  on  previous  occasions  that  the  contract  had 
been  awarded  or  recommended,  and  on  such  prior  occasions  formal 
contracts  followed. 

"  Mr.  Wolf,  in  a  questionnaire  on  December  15th,  1919,  testified,  in 
part,  as  follows : 

"  Q.  Did  Mr.  Wolf  advise  Mr.  Sager  that  his  firm  had  been  awarded 
a  contract  for  96,000  overseas  caps  f 

"A.  No ;  I  never  told  Mr.  Sager  or  any  contractor  that  he  had  been 
awarded  a  contract.  Mr.  Sager  was  told  that  he  would  be  recom- 
mended for  this  contract,  and  no  assurance  was  guaranteed  him  be- 
yond this. 

''  Q.  Did  Mr.  Wolf  tell  Mr,  Sager  to  go  ahead  and  prepare  in  order 
to  carry  out  the  contract  which  was  to  be  given  to  him  ? 

"A.  My  recollection  is  that  Mr.  Sager  was  told  to  have  his  plant 
in  such  shape  that  nothing  was  to  stop  production  of  the  overseas  caps 
if  the  contract,  which  we  would  recommend,  should  be  awarded  to 
him. 

"Q.  Was  the  information  given  to  Mr.  Sager  by  Mr.  Wolf  and 
Capt.  Ridge  merely  that  he  had  been  recommended  for  a  contract,  or 
was  it  an  assurance  that  he  would  receive  a  contract? 

"A.  For  myself,  I  can  state  positively  that  Mr.  Sager  was  only 
told  that  he  had  been  recommended  for  the  contract. 

"  Q.  Was  such  assurances  as  were  given  by  Mr.  Wolf  and  Capt. 
Ridge  intended  as  statements  or  merely  as  matters  of  opinion? 

"A.  Any  assurances  that  I  had  given  to  Mr.  Sager  were  intended 
as  statements,  as  1  had  been  informed  by  Prince,  the  officer  in  charge, 
to  proceed  with  the  matter  of  the  overseas  caps,  and  recommend  Sager 
&  Slotoroff  and  other  contractors  for  an  award. 


"xVS    TO   THE    CX>NTRACT. 


"(Page  38)     Mr.  Weiss.  Well,  is  it  possible  you  told  them:  'You 
will  get  your  formal  contract  in  due  course '  ? 

"  Mr.  Woi^.  It  18  likely  that  I  said  that. 

"  Mr.  Howe.  Well,  if  you  did  say  that,  what  did  you  mean? 

"Mr.  Wolf.  Well,  I  mean  that  our  i^ecomrrhendations  have  never 
hem  held  up  and  contracts  came  through  from  our  reco77im^nd<i- 
tions. 

"  In  my  opinion,  the  question  as  to  whether  an  award  was  finally 
made  to  the  claimant  by  the  Board  of  Review  is  of  no  importance. 


652     DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

The  only  question  that  we  must  decide  is  whether  the  claimant  has 
shown  that  he  acted  in  good  faith  and  made  expenditures,  etc.,  on  the 
authority  of  an  officer  of  the  Government. 

"  Ordinarily,  contractors  had  no  means  of  judging  of  the  actual 
formal  authority  of  the  officers  with  whom  they  negotiated ;  they  had 
every  reason  to  believe,  particularly  in  a  case  where  prior  contracts 
had  been  issued,  that  officers  with  whom  they  negotiated  actually 
had  authority  to  bind  the  Government. 

"  This  seems  to  be  one  of  those  cases  Congress  had  in  mind,  where 
a  man  of  reasonable  prudence  was  being  misled  (unconsciously  by 
the  officer,  of  course),  as  to  the  interior  mechanism  of  the  bureau. 
There  was  no  reason  for  him  to  believe  that  Mr.  Wolf's  authority  to 
bind  the  Government  was  less  in  this  instance  than  in  the  case  of 
previous  contracts  which  were  awarded  to  him,  nor  could  he  differen- 
tiate between  an  award  and  a  recommendation  of  an  award. 

"  It  appears  clear  to  me  that  the  claimant  was  justified  in  believing 
that  the  (jovernment  had  entered  into  an  express  oral  agreement 
with  him  covering  the  manufacture  of  96,000  overseas  caps  as 
alleged. 

"So  far  as  compensation  to  the  contractor  is  concerned,  I  believe 
that  only  part  of  his  claim  can  be  substantiated. 

"  I  beg  <x)  take  the  claim  up  in  detail. 

"  Item  1.  Alleged  contract  with  nine  employees  agreeing  to 
emplov  them  for  a  period  of  three  months  from  Xov.  1st,  1918 — 
$2,5r)5;61. 

"The  contractor's  testimony  with  regard  to  these  employees  is 
very  hazy,  and  he  is  apparently  unable  to  give  their  names  and  ad- 
dresses, or  the  amount  alleged  to  have  been  paid  to  each  one  specifi- 
cally on  account  of  the  alleged  contract.  He  testifies  that  a  number 
of  these  men  were  retained  in  his  employ  later,  and  were  needed  by 
him  for  civilian  work.  He  has  not,  in  my  opinion,  shown  that  any 
of  these  men  were  specifically  employed  or  retained  in  his  employ 
for  this  contract. 

"  I  recommend,  therefore,  that  no  allowance  be  made  on  this  item. 

"  Item  2.  Contractors  alleged  withdrawal  from  capital  for  three 
months  commencing  Nov.  1st,  1918,  of  $2,100. 

"  This  does  not  appear  to  me  to  be  a  just  charge,  and  to  grant  it 
would  result  in  an  allowance  for  prospective  profits,  which  is  con- 
traiT  to  the  provisions  of  the  Dent  Act. 

"Item  3.  Contractors  alleged  payment  for  three  montlis  rent  at 
$167  per  month  for  loft,  $471. 

"The  contractor  has  not  shown  that  the  loft  was  rented  or  re- 
tained by  him  for  the  performance  of  this  specific  contract.  Loft 
is  still  occupied  by  the  contractor  and  has  been  so  occupied  by  him 
for  the  past  six  vears.  No  allowance  should  be  made  to  the  contrac- 
tor on  this  item.  \ 

"  Item  4.  Machinery  and  fixtures. 

"  This  item  should  be  investigated  by  the  Claims  Board  of  the 
Director  of  Purchase,  and  such  portion  of  the  cost  of  the  machinery 
procured  for  the  performan«^e  of  this  specific  contract  should  be 
allowed. 

"  To  summarize,  I  beg  to  recommend  the  following: 

"(1)  That  this  case  be  returned  to  the  Board  of  Contract  Adjust- 
ment bv  the  Secretary  of  War,  and  that  it  be  directed  to  find  that 
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an  agreement  was  entered  into  between  the  Government  and  the  con- 
tractor; 

'*(2)  That,  on  the  issuance  of  certificate  by  the  Board  of  Contract 
Adjustment,  setting  forth  the  nature,  terms,  and  conditions  of  the 
agreement,  the  claim  be  forwarded  to  the  Claims  Board  of  the  Di- 
rector of  ^Purchase  with  instructions  to  adjust  the  claim  in  the  usual 
manner,  but  that  no  compensation  be  paid  to  the  contractor  under 
items  one,  two,  and  three  of  this  claim. 

"(Signed)  Herbert  H.  Lehman, 

^^ Special  Adviser  to  the  Secretary  of  Tr  an" 

"The  statement  of  Mr.  Wolf  that  this  was  an  emergency  contra45t, 
taken  in  connection  with  the  known  methods  of  the  department  in 
relation  to  such  purchases,  and  in  the  light  of  the  testimony  of  Mr. 
Wolf  and  other  Government  representatives  in  former  controversies, 
tends  very  strongly  to  support  the  petitioners'  claim  that  they  were 
instructed  to  immediately  prepare  to  perform  the  contract.  The 
testimony  in  behalf  of  claimants  is  clear  and  explicit,  and  Mr.  Wolf, 
though  he  testifies  that  it  was  not  his  custom  to  tell  manufacturers 
to  go  ahead  and  prepare  to  perform  in  advance  of  a  formal  award  or 
contract '  with  the  exception  possibly  of  this  last  contract,  which  was 
an  emergency  contract,'  says  that  he  cannot  deny  that  he  told  the 
claimante  to  go  ahead  and  prepare  themselves  to  perform  the  con- 
tract as  alleged,  and  that  he  cannot  recall  definitely  what  he  said  in 
any  of  his  conversations  with  claimants'  representatives. 

"I  concur  in  the  recommendation  that  an  agreement  with  these 
claimants  be  established,  and  that  settlement  be  effected  in  the  usu«i 
manner.  ' 

"R.  C.   GOODALB. 

^^  Special  Adviser.^ 

4.  By  direction  of  the  Secretary  of  War  as  set  forth  in  the  fore- 
going order,  the  decision  of  the  War  Department  Board  of  Con- 
tract Adjustment  dated  April  1,  1920,  denjdng  relief  is  hereby 
vacated  and  set  aside. 

DISPOSniON. 

1.  The  appeal  section.  War  Department  Claims  Board,  hereby 
transmits  to  the  purchase  section.  War  Department  Claims  Board, 
the  decision  of  the  War  Department  Board  of  Contract  Adjustment 
dated  April  1,  1920,  hereby  vacated  by  order  of  the  Secretary  of 
War;  a  statement  of  the  nature,  terms,  and  conditions  of  the  agree- 
ment, and  certificate  C,  both  executed  by  direction  of  the  Secretary 
of  War,  for  action  in  the  manner  provided  in  subdivision  C,  sec- 
tion 6,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Di- 
vision, G.  S.,  subject,  however,  to  the  limitations  stated  in  the  order 
of  the  Secretary  of  War  dated  August  19, 1920. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  21, 1920. 
Case  No.  397. 

In  re  CLAIM  07  HYGRADE  BUTTON  WORKS  (INC.). 

1.  CLAIM  AND  DECISION.— This  case  was  decided  by  the  Board  of  Contract 
Adjustment  in  a  decision  dated  April  19|  1920,  and  was,  in  part,  adverse 
to  claimant.  Upon  appeal  to  the  Secretary  of  War  this  decision  was  re- 
Tersed.  The  decision  of  the  Secretary  of  War  has  been  transmitted  to  the 
purchase  section  for  appropriate  action.  For  full  statement  of  facts,  lee 
Decisions  of  the  Board  of  Contract  Adjustment,  Volume  5,  page  561. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  case  was  decided  by  the  Board  of  Contract  Adjustment  in 
a  decision  dated  April  19,  1920,  and  was  in  part  adverse  to  claimant. 

2.  From  this  decision  the  claimant  noted  its  appeal  to  the  Sec- 
retary of  War.  The  Secretary  of  War  upon  consideration  of  the 
record,  under  date  of  September  3,  1920,  returned  the  record  to  this 
Board  with  the  following  order :    • 

"Upon  consideration  of  the  record  in  this  matter,  it  is  directed 
that  the  decision  of  the  Board  of  Contract  Adjustment  be  set  aside, 
and  that  further  proceedings  be  had  in  accordance  with  the  accom- 
panying recommendation  of  the  special  advisers." 

3.  The  recommendation  of  the  special  advisers  referred  to  in  the 
above  order  is  as  follows : 

"Perusal  of  the  discussion  recorded  in  the  Sten.  Min.  indicates 
that  some  perplexity  resulted  from  the  circumstance  that  the  con- 
tract contains  the  word  'bonus,'  but  nowhere  contains  the  word 
'  penalty.'  Reference,  however,  to  the  reported  decisions  on  the  sub- 
ject of  time  clauses  and  their  enforcement  seems  to  clear  up  any 
obscurity.  Originally  when  parties  had  agreed  on  prices  and  times 
of  delivery  they  provided  that  in  the  event  of  delays,  the  seller  might 
be  countercharged  with  a  penalty,  naming  some  lump  sum  or  some 
specified  amount  for  specified  periods.  'The  courts  held  that  this 
fixed  the  highest  sum  which  could  be  charged  against  the  seller  in  any 
event ;  but  that,  in  the  event  of  default  the  other  party  could  recover 
only  such  sum  as  he  might  prove  represented  his  actual  loss.  To  do 
this  was  unusually  difficult,  sometimes  impracticable;  one  mi^ht  be 
satisfied  there  was  some  loss,  but  could  not  translate  it  into  dollars 
and  cents. 
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"  The  practice  was  then  adopted  of  agreeing  in  advance  what  the 
damages  would  be — in  gross,  or  for  specified  periods — and  then  in- 
serting in  the  contract  a  clause  providing  that  in  the  event  of  fault 
the  defaulting  party  should  be  countercharged  some  specified  sum 
or  sums  '  as  liquidated  damages,  not  as  penalty.'  In  many  cases, 
however,  this  advance  liquidation  was  wholly  disregarded.  Prob- 
ably in  no  branch  of  the  law  have  courts  been  so  keen  to  rewrite 
contracts  for  the  parties  who  came  before  them.  Some  idea  of  the 
situation  will  be  obtained  by  reference  to  Kemp  v.  Knickerbocker 
Ice  Company^  69  N.  Y.  57,  and  Sun  Printing  &  Pub.  Co,  v.  Moore^ 
183  U.  S.  660,  but  the  full  measure  of  uncertainty  will  be  appre- 
ciated only  upon  a  more  extensive  examination  of  the  decisions  in 
the  different  courts.  Such  an  examination  the  writer  of  this  memo- 
randum found  it  necessary  to  make  a  few  years  ago.  Even  when  it 
was  practicable  to  show  actual  damage,  the  burden  was  so  great  that  a 
defaulting  party  could  usually  extort  some  favorable  compromise. 

"  Then  some  ingenious  draughtsman  devised  a  new  plan.  The  par- 
ties having  agreed  upon  the  price  and  the  time  (or  times)  of  delivery 
and  the  contractor  having  agreed  to  covenant  that  he  would  make 
deliveries  as  specified,  the  price  was  stated  as  a  sum  somewhat  lower 
than  that  agreed  to,  but  it  was  provided  that,  if  the  contractor  deliv- 
ered in  accordance  with  his  covenant,  he  should  be  paid  a  bonus  (or 
bonuses)  which  were  specified  in  the  contract  and  which,  when  added 
to  the  price  stated  in  the  contract^  would  give  a  sum  exactly  equal  to 
that  at  which  the  parties  had  agreed  to  sell  and  biiy.  In  this  way 
it  wa,s  for  the  pecuniary  interest  of  the  contractor  to  live  up  to  the 
terms  of  the  contract,  and  if  he  did  default  his  chance  of  evading 
his  obligation  to  respond  for  consequent  loss  was  practically  elimi- 
nated. 

"  Examination  of  the  two  documents,  the  original  and  the  amended 
purchase  orders,  leads  to  the  conclusion  that  the  plan  above  set  forth 
for  ensuring  deliveries  as  specified  was  here  followed.  Giving- 
claimant's  construction  to  the  amended  order,  it  may  be  noted  that, 
if  its  terms  be  all  strictly  adhered  to,  the  total  sum  to  be  paid  for 
all  the  buttons  will  be  precisely  the  same  as  the  total  sum  which 
would  have  been  paid  under  the  original  order  had  it  never  been 
amended,  but  had  been  carried  out  in  strict  conformity  to  its  terms. 
By  the  amended  order  the  time  for  completion  of  deliveries  is 
doubled,  the  base  unit  price  is  lowered  five  cents,  and  the  unit  bonus 
is  raised  five  cents ;  in  that  way,  while  the  time  is  extended,  the  total 
price  remains  the  same.  It  may  further  be  noted  that  nothing  has 
been  found  in  the  testimony  to  indicate  that  during  the  period  of 
negotiation  there  was  dispute  or  controversy  between  the  negotiators 
as  to  the  actual  price — the  time  only  was  in  question. 

"By  the  amendment  there  was  added  at  the  close  of  the  delivery 
clause  the  words  '  March,  April,  and  May,'  and  the  same  words  are 
added  at  the  close  of  the  bonus  clause.  In  construing  written  con- 
tracts it  is  the  general  rule  to  give  effect  to  all  words  which  the 
parties  have  inserted,  upon  the  presumption  that  when  the  parties 
selected  such  words  they  did  so  with  the  intention  that  they  should 
express  some  meaning.  Such  presumption  will  be  a  bit  stronger 
when  the  words  are  introduced  as  an  amendment,  it  being  a  natural 
supposition  that  the  act  of  amending  called  attention  to  the  words. 
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"If  the  contract  be  construed  agreeably  to  claimant's  contention 
these  words  are  given  a  meaning ;  they  serve  some  purpose  in  the 
contract.  If  the  contract  be  construed  agreeably  to  the  Board's  con- 
clusion, the  words  are  practically  eliminated — are  regarded  as  mean- 
ingless surplusage. 

"An  attempt  was  made  to  prove  that  the  words  got  into  the 
amended  purchase  order  through  some  mistake  of  the  scrivener,  but 
the  evidence  wholly  failed  to  support  any  such  contention. 

"  I  concur  with  Major  O'Neill,  who  conducted  the  case  for  the  Gov- 
ernment at  the  hearing  before  tne  Board  (S.  M.,  p.  10,  second  hear- 
ing), that  if  the  contract  had  been  formally  executed  instead  of 
proxy  signed  so  that  the  controversy  would  come  before  the  Federal 
Courtis,  it  would  be  held  that  there  was  no  uncertainty  about  the 
language,  and  that  claimant  was  entitled  to  recover  the  bonus  he 
claimed. 

"  If  this  be  so,  I  fail  to  see  why  the  Secretary  may  not  so  construe 
the  proxy-signed  written  contract  when  it  comes  before  him  under 
the  Dent  Act.  That  act,  no  doubt,  provides  that  his  adjustments 
shall  be  '  upon  a  fair  and  eauitable  basis,'  but  one  would  ordinarily 
be  inclined  to  assume  that  tne  decision  of  the  Federal  courts  would 
be  on  a  similar  basis. 

"  I  recommend  that  the  decision  of  the  Board  be  reversed. 

"(Signed)  E.  Henry  Lacombe, 

^'Special  Adviser^ 
August  30, 1920. 

"I  join  in  the  above  recommendation. 

"(Signed)  R.  C.  Goodale, 

"  Special  Adviser.^^ 

4.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  order 
iibove  recited,  the  decision  rendered  by  the  Board  of  Contract  Ad- 
justment April  19, 1920,  is  hereby  set  aside  and  vacated,  and  the  case 
is  remanded  to  the  Purchase  Section,  War  Department  Claims 
Board,  for  appropriate  action  in  accordance  with,  the  decision  of  the 
.Secretary  of  War. 

DISPOSITION. 

A  copy  of  this  decision  will  be  furnished  the  Purchase  Section  for 
its  information  and  guidance. 

Lieut.  Col.  McKeeby  and  Capt  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  23,  1920. 
Case  No.  2827. 

In  re  CIAIK  OF  HEKRY  W.  PEABODY  &  CO. 

L  WAIVER. — ^Where  the  GoTernment  agreed  to  deliver  to  claimant  a  quantity 
of  wire  of  a  certain  kin^,  but  delivered  a  different  kind  instead,  the 
claimant  in  accepting,  without  protest,  the  wire  delivered  waived  the 
provisions  of  the  agreement  in  reference  to  the  particular  kind  of  wire, 
and  by  reason  thereof  is  not  entitled  to  damages  for  the  Government's 
failure   to   deliver   the   particular   kind    of   wire    contemplated    by   the 

■ 

agreement. 
2.  CIAIM  AKD  DECISION.— This  claim  for  $2,636.53  arises  under  the  act  of 
March  2,  1919.    Held,  that  claimant  is  not  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919,  and  is  for 
$2,636.53,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States.  Claim  was  origi- 
nally filed  with  the  Claims  Board,  Director  of  Purchase,  and  was 
forwarded  to  the  Board  of  Contract  Adjustment  on  June  18,  1920, 
for  consideration  as  a  class  B  claim. 

2.  In  June,  1918,  J.  K.  Larkin  &  Co.  had  in  their  warehouse  at 
Bush  Terminal,  New  York,  a  considerable  amount  of  galvanized 
barbed  wire.  Maj.  H.  D,  W.  Eiley  (then  captain)  visited  the  offices 
of  Larkin  &  Co.,  and  pursuant  to  some  negotiation  it  was  agreed 
that  Capt.  Kiley  should  take  over  for  the  United  States  Government 
all  of  said  wire  at  ^  price  of  $4.35  a  hundred  pounds.  At  that  time 
Capt.  Eiley  was  told  that  some  of  the  wire  was  being  held  "in 
storage  "  for  other  concerns,  but  was  not  advised  that  any  of  it  had 
been  actually  sold  and  paid  for  by  purchaser.  The  wire  was  taken 
by  the  Army  in  the  latter  part  of  June  or  the  first  part  of  July  and 
shipped  to  France,  and  purchase  order  issued  therefor  to  Larkin 
&Co. 

3.  Subsequently  it  developed  that  prior  to  the  negotiations  with 
Larkin  &  Co,  said  concern  had  sold  500  reds  of  the  wire  taken  by 
the  Government  to  Henry  W.  Peabody  &  Co.,  of  New  York,  at  a 
price  of  $7.60  per  hundred  pounds,  and  that  the  purchasers  had  actu- 
ally paid  for  the  wire,  which  at  the  time  of  taking  had  been  held  in 
storage  for  them  under  an  agreement  with  Larkin  &  Co. 

4.  Upon  being  advised  of  this  fact,  the  Government  issued  to  Pea- 
body  &  Co.  a  purchase  order  for  these  500  reels  at  $5.35  a  hundred. 
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This  the  company  refused  to  accept,  demanding  $7.50,  the  price  paid 
by  them  to  Larkin.  After  some  negotiation  it  was  agreed  between 
the  parties  that  instead  of  paying  for  the  wire  the  Government 
should  replace  it  with  500  reels  of  galvanized  barbed  wire  from  a 
'  shipment  which  was  then  expected.  Claimants  instructed  Govern- 
ment olEcers  to  consign  the  wire  to  Henry  W.  Peabody  &  Co.,  care  of 
Caldwell  &  Co.,  Chicago,  111. 

5.  The  wire  arrived  at  Camp  Kearny,  and  500  reels  shipped  to 
Chicago  by  the  Government,  pursuant  to  shipping  directions  from 
claimants.  Peabody  &  Co.  were  apprised  of  this  fact  by  letter  from 
the  Government  imder  date  of  September  13,  1918,  inclosing  bill  of 
lading  and  packing  list.  This  packing  list  showed  upon  its  face 
"  500  reels  barb  wire.  Mo.  A.  S.  &  W.  gauge  wire  with  4  pt.  barb  of 
13  A.  S.  &  W.  gauge  wire  set  approximately  3  in.  apart  dipped  in 
plain  asphaltum  paint."  Peabody  &  Co.  accepted  the  documents 
and  acknowledged  same  on  September  25, 1918. 

6.  The  wire  was  shipped  by  claimant's  forwarding  agents  to 
Singapore.  Upon  its  arrival  there  it  was  discovered  that  the  wire 
was  not  galvanized,  but  was  dipped  in  black  asphaltum  paint,  and 
the  consignee  refused  to  accept  this  shipment.  This  fact  was  com- 
municated to  claimants,  who  in  turn  immediately  apprised  the  Army 
officers  and  requested  instructions  as  to  what  to  do.  It  was  there- 
upon suggested  to  claimants  that  they  dispose  of  the  wii^e  at  the  best 
price  possible  in  Singapore  and  submit  sworn  statement  of  claim 
for  consideration  by  Board  of  Contract  Adjustment.  The  claim  as 
presented  is  for  cost  to  claimant  of  original  galvanized  wire  plus 
storage,  ocean  freight,  interest,  and  cost  of  cables,  amounting  to 
$3,731.73,  less  remittance  from  sale  wire  in  Singapore  of  $1,095.20, 
making  net  claim  $2,636.53. 

DECISION. 

1.  In  the  opinion  of  the  Board  the  facts  outlined  above  gave  rise 
to  no  agreement  within  the  purview  of  the  act  of  March  2.  1919, 
whereby  the  Government  becomes  obligated  to  pay  to  claimant  any 
part  of  the  sum  claimed. 

2.  The  original  taking  of  the  galvanized  wire  belonging  to  claim- 
ant gave  rise  to  an  implied  obligation  whereby  the  Government  was 
liable  to  claimants  for  the  value  of  the  wire.  Had  claimants  se^n  fit 
to  stand  upon  their  rights  they  might  have  recovered  the  amount 
paid  for  it.  This,  however,  they  elected  not  to  do.  They  consented 
with  representatives  of  the  Government  to  receive  replacement  in 
kind  rather  than  payment  in  cash.  The  implied  obligation  of  the 
Government  was  thereby  superseded  by  an  express  agreement 
whereby  the  (jovernment  undertook  to  deliver  and  claimant  to  ac- 
cept 500  reels  of  galvanized  barb  wire. 
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3.  The  Government  in  a  bona  fide  undertaking  to  fulfill  its  agree- 
ment shipped  500  reels  of  barb  wire  in  accordance  with  instructions 
received  from  claimants.  Coincidentally  with  the  shipment,  the 
Government  notified  claimants  and  with  that  notification  forwarded 
a  packing  list  which  showed  clearly  on  its  face  that  the  wire  was 
dipped  in  plain  asphaltum  paint.  There  was  no  fraud,  misrepre- 
sentation, or  deceit  practiced  by  the  Government  as  to  the  exact  char- 
acter of  the  wire  shipped.  Claimants  were  put  on  direct  notice  that 
the  wire  delivered  was  not  galvanized  but  dipped  in  asphaltum  paint. 
They  accepted  this  substitution^  and  were  thereafter  wholly  responsi- 
ble for  the  wire.  The  liability  of  the  Government  ceased  with  their 
acceptance.  Nor  can  they  evade  their  responsibility  by  pleading 
their  failure  to  note  the  substitution.  The  mistake  on  the  part  of 
Government  officers  was  inadvertent,  and  the  claimant  company  had 
the  last  chance  to  correct  the  error.  From  that  time  forward  their 
interests  alone  were  at  stake,  and  upon  them  must  rest  the  burden  of 
their  negligence. 

4.  Claimants  have  laid  great  stress  upon  the  trade  practice  where- 
by the  manufacturer  who  sells  goods  for  export  shipment  is  respon- 
sible for  the  character  of  goods  furnished.  It  may  equally  be  said 
that  it  is  a  trade  practice  to  so  advise  a  manufacturer  when  goods 
are  for  export.  In  that  event  a  greater  degree  of  care  is  expected 
and  exercised  in  filling  the  order.  In  the  present  case  the  Govern- 
ment was  not  notified  as  to  the  ultimate  destination  of  the  wire.  Maj. 
Kiley  testified  on  the  stand  that  he  was  not  so  informed,  and  that  the 
shipping  instructions  furnished  by  claimant  led  him  to  the  conclu- 
sion that  it  was  intended  for  domestic  disposition.  It  was  also  in  evi- 
dence that  the  value  of  the  asphalt  painted  and  galvanized  wire  on 
the  domestic  market  was  practically  the  same.  Under  such  circum- 
stances this  Board  conceives  that  a  lesser  degree  of  care  might  be  re- 
quired on  the  part  of  the  Government.  The  claimant,  on  the  other 
hand,  was  fully  acquainted  with  all  the  facts  as  to  the  point  to  which 
the  wire  was  destined  and  the  use  for  which  it  was  intended.  They 
were  therefore  charged  with  a  peculiar  duty  of  care  in  assuring  them- 
selves that  the  wire  furnished  by  the  Government  was  suited  for  their 
purpose. 

5.  For  the  reasons  assigned  above,  it  is  the  opinion  of  the  Board 
that  the  relief  sought  must  be  denied. 

DISPOSITION. 

This  Board  will  transmit  a  copy  of  its  decision  to  the  Purchase 
Section  for  action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  23, 192(). 
Case  No.  569. 

In  re  CLAIM  OF  JACOB  REED'S  SONS  (IHC). 

1.  CLAIM  AND  DECISION. — This  claim  was  heard  by  the  Board  of  Contract  Ad- 
Justment  on  Pebroary  20,  1820,  and  claimant  was  srranted  relief.  On 
appeal  to  the  Secretary  of  War  this  decision  was  reversed.  On  recon- 
sideration as  directed  by  the  Secretary  of  War  the  former  decision  of  the 
Board  of  Contract  Adjustment  was  set  aside  and  vacated  and  claimant 
denied  relief.  For  full  statement  of  facts,  see  Decisions  of  Board  of  Con* 
tract  Adjustment,  Volume  3,  page  828. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  By  decision  of  the  Board  of  Contract  Adjustment  dated  Feb- 
ruary 17,  1920,  claimant  was  granted  relief. 

2.  At  the  instance  of  the  special  member,  War  Department  Claims 
Board,  for  Claims  Board,  OfBce  Director  of  Purchase,  an  Appeal  was 
perfected  to  the  Secretary  of  War  on  behalf  of  the  Govenunent. 
The  Secretary  of  War,  upon  consideration  of  the  record,  imder  date 
of  September  10,  1920,  returned  the  record  to  this  Board  with  the 
following  order: 

"  The  uniform  course  of  decision  bv  the  Board  of  Contract  Adjust- 
ment has  required  that  there  should  Lave  been  apparent  authority  on 
the  part  of  the  officer  undertaking  to  bind  the  Government  and  a  be- 
lief on  the  part  of  the  claimant  that  such  authority  existed  before  an 
informal  contract  could  be  validated.  In  the  present  case  it  is  en- 
tirely clear  that  Mr.  Holden  did  not  have  authority  and  equally  clear 
that  Mr.  Wilson  did  not  believe  he  had  authority;  but  if  that  ques- 
tion be  waived  and  full  authority  assumed  in  Mr.  Holden,  the  fact 
remains  that  he  never  undertook  to  make  any  such  contract  as  is  here 
sought  to  be  set  up,  nor  did  the  claimant  believe  that  any  such  con- 
tract was  in  mind. 

"The  claimant  here  created  and  acquired  additional  facilities  in 
question  in  part  in  order  to  enable  it  to  comply  with  proper  and  rea- 
sonable requirements  on  contracts  already  received  from  the  Grovern- 
ment,  and  in  part  in  anticipation  of  future  contracts  which  would 
enable  it  to  amortize  the  expenditures  made.  The  future  contracts 
were  to  be  given  to  meet  additional  war  needs  or  postwar  needs  arls- 

eeo 
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ing  from  the  necessity  for  keeping  lar^e  bodies  of  men  in  the  Army 
for  a  long  time  after  the  cessation  of  hostilities.  There  is  no  claim 
that  the  claimant  was  to  be  reimbursed  in  any  events  but  only  by 
contracts  for  one  or  the  other  of  the  purposes  above  stated.  Neither 
of  these  needs  arose,  and  therefore  no  such  future  contracts  could  be 
awarded.  The  claimant  therefore  suffers  a  loss  of  its  anticipated 
reimbursement,  but  the  Government  has  never  promised  to  make  it 
in  any  other  contingency  than  as  its  needs  justified  further  contracts. 
In  other  words,  the  loss  which  has  occurred  is  one  which  the  Govern- 
ment never  undertook  by  contract  to  make  good. 

"  There  is  in  this  record  every  evidence  of  a  desire  on  the  part  of 
officers  representing  the  Government  to  stimulate  the  installation  of 
better  facilities  both  for  contracts  already  in  process  of  execution  and 
to  meet  the  future  needs  of  the  Government ;  but  there  is  no  evidence 
of  any  intention  on  the  part  of  the  Government  to  bear  the  cost  of 
these  facilities  in  any  other  way  than  by  making  use  of  them  as  its 
needs  arose. 

"An  order  should  be  entered  denying  relief." 

3.  By  direction  of  the  Secretary  of  War,  as  stated  in  the  foregoing 
order,  the  decision  rendered  by  the  Board  of  Contract  Adjustment 
February  17,  1920,  is  hereby  set  aside  and  vacated,  and  all  relief 
asked  for  by  claimant  is  denied. 

Certificate  C  and  the  document  setting  forth  the  nature,  terms, 
and  conditions  of  the  agreement  f  oimd  by  said  decision  to  have  been 
established,  each  dated  February  17,  1920,  are  hereby  recalled,  can- 
celed, and  naught  held. 

DISPOSniON. 

Final  order  denying  relief  will  be  issued. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  23, 1920. 
Case  No.  2920. 

In  re  CLAIH  OF  REDFIELD-KENDRICK-ODELL  CO.   (INC.}. 

« 

1.  ARBITHATION — LABOR  DISFITTES. — Where  claimant  agreed  to  submit  labor 

disputes  to  the  National  War  Labor  Board  and  submit  to  its  finding, 
labor  also  agreeing  to  the  same,  and  the  National  War  Labor  Board  ren- 
ders a  decision  granting  an  increase  in  wages,  and  claimant  jiays  the 
increase  according  to  such  decision,  there  is  no  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  for  wages  so  paid.  Eastern 
Malleable  Iron  Co.,  Case  No.  2047. 

2.  RECOUUENDATION  NATIONAL  WAR  LABOR  BOARD  TO  REIKBtTRSE  CON- 

TRACTORS FOR  INCREASED  LABOR  COST. — In  the  absence  of  an  express 
agreement  in  the  arbitration  agreement  requiring  such  reimbursement, 
and  in  the  absence  of  a  labor  clause  In  the  original  contract,  such  recom- 
mendation does  not  impose  any  liability  on  the  Government.  Eastern 
Malleable  Iron  Co.,  Case  No.  2047. 

3.  CLAIM  AND  DECISION.— This  claim  for  $1,400  arisei  under  G.  0.  108.    Held, 

claimant  is  not  entitled  to  relief. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDIXGS  or  FACT. 

1.  In  1918  the  War  Department  Commission  on  Training  Camp 
Activities  was  in  the  market  for  3,000,000  Army  song  books  and  the 
claimant  company,  along  with  two  other  companies,  was  awarded  a 
purchase  order  for  1,000,000  song  books.  This  purchase  order  is 
dated  December  10, 1918,  at  a  unit  price  of  $17.38  per  thousand  f.  o.  b. 
cars  New  York  City  or  Jersey  City.  This  purchase  order  was  signed 
by  Carl  W.  Bliss,  captain.  Quartermaster  Corps,  United  States  Army. 

2.  Negotiations  had  been  going  on  prior  to  this  date  through  the 
War  Department  Commission  on  Training  Camp  Activities  and  on 
the  19th  day  of  October,  1918,  J.  W.  Parker,  chief  clerk  of  the  Com- 
mission on  Training  Camp  Activities,  wrote  the  claimant  a  letter  as 
follows : 

"  *  ♦  *  with  reference  to  the  3,000,000  song  books  ordered  bv 
the  Commission  on  Training  Camp  Activities,  a  part  of  which  job 
for  printing  has  been  awarded  to  you,  that  a  contract  is  being  pre- 
pared by  the  depot  quartermaster  and  will  be  forwarded  to  you  in  a 
few  days.  In  the  meantime  you  are  instructed  to  proceed  at  once 
without  further  delay  with  the  printing  of  these  books. 
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"  We  are  sorely  in  need  of  the  books,  as  orders  are  coming  in  con- 
stantly for  large  quantities. 

"This  commission  will  stand  good  for  the  payment  to  you,  covering 
the  cost  of  printing  and  hereby  authorizes  you,  upon  the  basis  of  this 
promise,  to  proceed  with  the  carrying  out  of  your  contract. 

"The  delay  in  issuing  the  contract  has  been  due  to  a  change  in  the 
War  Department's  method  of  handling  printing  jobs. 

"  We  trust  that  you  will  not  delay  longer  in  carrying  out  this  con- 
tract, and  would  be  §lad  to  hear  from  you  definitely  that  this  letter, 
binding  tlie  commission  to  stand  good  for  the  payment,  is  sufficient 
to  enable  you  to  go  forward  with  the  work." 

3.  On  the  23d  day  of  October,  1918,  the  claimant  acknowledged  the 

foregoing  letter,  as  follows : 

"  *  *  *  a  contract  is  being  prepared  by  the  depot  quartermaster, 
and  that  the  same  will  be  forwarded  to  us  in  a  few  days. 

******* 

"  You  may  rest  assured  that  we  will  push  these  books  to  comple- 
tion as  rapidly  as  possible,  and  might  add  that  there  has  been  no 
holdup  at  all  due  to  the  fact  that  we  have  not  had  a  definite,  written 
authorization  from  the  depot  quartermaster.  We  have  felt  that  the 
word  of  the  gentleman  at  the  commission  was  satisfactory  to  us,  but 
we  have  also  felt  that  in  order  that  there  might  be  no  question  concern- 
ing it,  it  might  be  wise  to  have  same  covered  in  the  regular  govern- 
mental form,  as  the  payment  was  to  come  from  that  source. 

"A  matter  which  will  no  doubt  have  an  effect  upon  the  early  com- 

?letion  of  the  books  has  developed  through  the  press  feeders  striking, 
he  employing  printers  have  taken  the  matter  up  with  the  War 
Labor  Board  and  placed  the  matter  in  their  hands.  They  advised 
the  feeders  to  wait  a  few  days,  pending  a  decision  by  them,  but  they 
have  seen  fit  to  stop  work,  so  that  the  whole  matter  is  now  in  the 
hands  of  the  Labor  Board.  Of  course,  you  will  appreciate  that 
manufacturing  will  of  necessity  be  delayed  until  this  is  settled." 

4.  Thereafter  various  correspondence  occurred  between  the  claim- 
ant and  the  Commission  on  Training  Camp  Activities  as  to  the 
trouble  claimant  was  having  with  labor,  and  on  the  9th  day  of 
November,  1918,  claimant  addressed  the  following  letter : 

"  Confirming  our  conversation  yesterday,  I  am  enclosing  herewith 
copy  of  the  request  for  increase  on  various  printing  wage  scales  which 

fixes 

.„  ^ ^ ^ ,  _.  ^  .     issue 

the  confirmation  of  the  order  for  song  books  there  should  be  a  clause 
inserted  allowing  us  compensation  for  any  increase  that  the  War 
Labor  Board  may  see  fit  to  make  over  the  printing  wage  scale  in 
effect  at  the  time  of  awarding  the  song-book  contracts. 

"  Will  you  be  good  enough  to  go  into  this  matter,  as  you  so  kindly 
said  you  would,  and  advise  me  if  you  would  care  to  see  me  personally 
on  this  matter? 
"  I  am  enclosing  herewith  copy  of  the  wage  scales  in  question." 
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5.  The  purchase  order  of  December  10, 1918,  for  the  1,000,000  song 
books  at  a  price  of  $17.38  per  thousand,  or  the  total  price  of  $17,380, 
called  for  complete  delivery  in  30  days  from  the  date  of  the  order. 
Claimant,  under  date  of  December  27,  1918,  addressed  a  letter  to  the 
Director  of  Purchase,  Storage  and  Traffic  Division,  the  pertinent 
paragraphs  being  as  follows : 

"  *  *  *  This  is  not  practical,  as  the  press  work  will  not  be  fin- 
ished by  that  time.  We  would  appreciate  a  letter  from  you  or  an 
amendment  to  the  order  allowing  a  necessary  extension  of  time  for 
the  completion  of  this  work. 

"  The  writer  will  be  in  Washington  shortly  after  the  first  of  the 
year  and  expects  to  have  the  pleasure  of  seeing  you  at  that  time.*' 

6.  Under  date  of  February  14, 1919,  the  claimant  addressed  a  letter 
to  the  War  Department  Commission  on  Training  Camp  Activities 
requesting  that  an  amendment  be  issued  to  purchase  order  No. 
GSO-3537-N  of  the  G.  S.  Division,  Office  of  the  Director  of  Purchase, 
to  cover  certain  changes  in  specifications  made  after  the  award  of  the 
order  had  been  made,  its  allegations  being  that  the  award  of  the  order 
was  made  July  18,  1918.  In  this  letter  the  claimant  asked  that  it 
be  paid  the  difference  between  the  press  rate  at  date  of  bid  of  $3  per 
hour  and  the  press  rate  after  the  War  Labor  Board's  increase  of  25 
per  cent  of  $3.75  per  hour,  or  864  press  hours  required  to  produce  the 
books  at  the  price  of  75  cents  per  hour,  a  total  of  $640.50;  and,  in 
addition  to  this,  that  they  be  paid  the  difference  between  the  binding 
rate  of  $3.05  per  thousand  at  the  date  of  bid  and  the  binding  rate 
after  the  award  of  $3.81,  or  a  difference  of  76  cents  per  thousand,  a 
total  of  $760. 

7.  Thereafter,  on  March  20, 1919,  the  claimdht  received  from  Capt. 
C.  W.  Bliss,  Quartermaster  Corps,  United  States  Army,  a  letter  in- 
creasing the  price  to  be  paid  claimant  under  its  purchase  order  as 
follows : 

"  Subject :  Increase  in  price  on  order  GSO-3537-N. 

"  1.  Due  to  the  fact  that  certain  changes  were  made  on  your  order 
GSO-3537-N,  dated  December  10,  1918,  after  the  awardmg  of  the 
original  order,  you  are  informed  tnat  an  additional  sum  of '  two  hun- 
dred twenty-nine  dollars  and  thirteen  cents  ($229.13)'  is  to  be  added 
to  the  total  price  as  covered  by  paragraph  7,  and  which  now  reads 
'  $17,380.' 

"  2.  This  additional  sum  will  increase  the  total  price  to  '  seventeen 
thousand  six  hundred  nine  dollars  and  thirteen  cents  {$17^609 J3).^ 

"3.  AU  other  teimis  and  conditions  of  said  ord^r  are  to  remain 
unchanged^  and  you  are  requested  to  acknowledge  receipt  of  tfiis 
€07nmunication, 

"  By  authority  of  the  Director  of  Purchase." 

8.  The  sum  called  for  in  the  purchase  order  as  increased  has  been 
paid,  the  claim  here  presented  being  for  the  sum  or  sums  claimant 
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vas  compelled  to  pay  out  ^n  account  of  the  retroactive  increase 
allowed  the  printers  by  the  War  Labor  Board.  The  claimant  states 
the  following  as  the  theory  upon  which  his  claim  is  based : 

"The  award  of  informal  order  was  made  July  18,  1918.  After 
that  date  a  retroactive  increase  in  printing  labor  wages  was  made 
by  the  War  Labor  Board,  becoming  effective  September  21st  and 
October  21st,  1918.  Engraving  plates,  reading  proofs,  making  cor- 
rections, incorporating  new  material,  adjusting  copyrights,  and  put- 
ting all  material  in  final  form  for  printing  delayed  the  actual  print- 
ing of  the  song  books  until  about  November  1st,  1918.  Thus  all 
printing  and  binding  were  done  after  the  increase  in  the  labor  wage 
scale." 

DECISION. 

1.  The  claim  here  presented  is  for  the  sum  the  claimant  paid  out 
in  the  completion  of  its  contract  caused  by  the  increase  of  wages 
granted  the  printers  by  the  War  Labor  Board.  Said  board  was 
simply  a  board  for  arbitration  and  had  no  authority  to  bind  either 
expressly  or  indirectly  the  United  States  Government  by  any  award 
or  awards  it  might  make  in  any  labor  disturbance  or  wage  dispute. 
Xo  promise  was  ever  made  the  claimant  by  any  Government  officer 
or  official  that  any  additional  compensation  would  be  allowed  it  on 
account  of  the  increased  wage  to  its  printers  or  pressmen. 

2.  The  letter  of  March  20, 1919,  increasing  the  price  to  be  paid  the 
claimant  on  account  of  the  million  song  books  precisely  states  in 
paragraph  3  thereof: 

"3.  All  other  terms  and  conditions  of  said  order  are  to  remain 
unchanged^  and  you  are  requested  to  acknowledge  receipt  of  this 
communication.^^ 

This  indicates  that  at  the  time  the  increase  was  allowed  the  claim- 
ant in  response  to  its  letter  of  February  14,  1919,  the  only  relief 
granted  it  was  the  increase  of  $229.13  and  that  all  of  the  other  terms 
and  conditions  of  the  said  purchase  order  or  contract  were  to  remain 
as  first  written.  Before  this  Board  could  enter  any  award  for  this 
claimant,  it  would  be  necessary  for  it  to  say  that  some  agreement, 
express  or  implied,  had  been  entered  into  between  claimant  and  some 
officer  or  agent  acting  under  the  authority  of  the  Secretary  of  War 
or  the  President  whereby  the  increased  cost  to  it  of  the  printing  of 
the  books  in  question  caused  by  the  granting  of  increased  wages  by 
the  War  Labor  Board  would  be  paid  to  or  allowed  claimant.  The 
facts  presented  by  the  claimant  do  not  justify  any  such  decision. 
There  was  never  any  promise,  express  or  impiied,  made  to  the  claim- 
ant that  it  would  receive  any  additional  compensation  on  account  of 
the  extra  wages  it  was  compelled  to  pay  to  employees.  Similar  cases 
involving  the  increased  wages  granted  by  the  War  Labor  Board 
have  heretofore  been  referred  to  this  Board  for  decision.    In  the  case 
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of  the  Eastern  Malleable  Iron  Co.,  No.  2047,  and  the  cases  therein 
referred  to,  all  relief  was  denied  the  claimant  on  the  ground  that  there 
was  no  contractual  relation  or  agreement,  express  or  implied,  exist- 
ing between  the  claimants  and  the  United  States  Government.  These 
cases  are  practically  identical  with  the  case  here  presented  by  the 
claimant.  The  case  referred  to  was  appealed  to  the  Secretary  of 
War,  and  by  him  affirmed,  and  we  quote  as  especially  applicable  to 
this  case  the  following  closing  paragraph  of  the  opinion  of  one  of 
the  special  advisers  to  the  Secretary  of  War : 

"  Furthermore,  the  entire  argument  in  behalf  of  claimants  seems 
to  overlook  the  fact  that  the  request  of  the  Government  was  directed 
equally  to  the  two  parties  to  a  controversy,  the  employers  and  the 
employees.  Their  differences  threatened  the  public  interest.  The 
Government  requested  that  they  submit  their  differences  to  arbitra- 
tion. Obviously,  the  result  of  wage  arbitration  might  turn  out 
to  be  unsatisfactory  to  either  or  both  parties,  and  either  or  both  might 
consider  that  they  had  suffered  loss  through  compliance  with  the 
Government's  request.  It  may  well  be  contended  that  it  is  no  more 
reasonable  to  imply  a  promise  to  reimburse  the  employer,  in  case 
the  result  of  arbitration  turns  out  to  be  unsatisfactory  to  him,  than 
it  is  to  imply  an  agreement  to  compensate  the  employees  in  case  the 
result  of  the  arbitration  turns  out  to  be  unsatisfactory  to  them.  In 
my  opinion  no  such  implication  arises,  either  in  fact  or  in  law,  in 
favor  of  either  party  to  the  arbitration." 

3.  The  Board  is  further  of  the  opinion  that  there  is  no  merit  in  the 
contention  of  the  claimant  that  he  is  entitled  to  consideration  or  pay- 
ment of  the  sum  he  claims  to  be  due  because  he  was  delayed  in  getting 
out  the  songbooks  owing  to  certain  changes  made  by  the  Commission 
on  Training  Camp  Activities.  Claimant  has  produced  no  evidence 
that  he  could  have  or  would  have  completed  his  contract  before  the 
retroactive  wage  increase  became  effective,  nor  does  this  Board  be- 
lieve that  even  if  claimant  had  produced  such  evidence  the  same 
would  not  have  entitled  it  to  any  payment  on  account  of  the  increase 
it  was  compelled  to  pay  to  its  employees. 

4.  For  the  foregoing  reasons  all  relief  asked  for  by  the  claimant 
is  denied. 

DISPOSITION. 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the 
Appeal  Section.  Col.  Hull  concurring  for  the  War  Department 
Claims  Board. 


September  23,  1920. 
Case  No.  2839. 

In  re  CLAIM  OP  W.  G.  COBNELL  CO. 

1.  COHT&ACTS,    IMPXJED— CONSTBUCTION    WO&K.— Where    a    subcontractor 

liaving  a  cost-plus  contract  for  heating  installation  in  a  Government 
hospital,  which  contract  provides  a  fixed  fee  for  the  completion  of  specified 
work,  and  by  reason  of  subsequent  changres  in  the  plans  additional  heat- 
ing installation  not  contemplated  at  the  date  of  claimant's  contract  is 
ordered  by  a  Government  officer  in  charge  and  is  performed  by  claimant, 
an  implied  obligation  arises  on  the  part  of  the  Government  within  the 
purview  of  the  act  of  March  2,  1919,  to  pay  claimant  a  fair  and  reason- 
able fee  based  upon  the  cost  of  such  additional  work  so  performed  by 
claimant. 

2.  CLAIM  AND  BSCISIOK. — Appeal  from  a  decision  of  the  Board  of  Contract 

Review  and  Claims  Board,  Construction  Bivision,  United  States  Army,  on 
a  claim  under  the  act  of  March  2,  181^,  for  $11,861,  fee  for  additional 
services  under  a  cost-plus  fee  contract  for  construction  work.  Held, 
claimant  entitled  to  a  fair  and  reasonable  fee  for  all  additional  work 
performed  which  was  authorized  after  July  2,  1918,  and  not  contemplated 
In  claimant's  contract  of  that  date  with  Skinker  &  Garrett. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division,  Supply  Circular  No.  17,  1919,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States.  The  claim  was  originally  presented  to  the  Board 
of  Contract  Review  and  Claims  Board,  Construction  Division  of  the 
Army.  After  a  hearing  before  that  board  an  award  was  made  in  the 
sum  of  $499.03.  Claimant  appealed  from  that  award  to  the  Board 
of  Contract  Adjustment  by  letter  of  June  17,  1920,  in  which  claim- 
ant states : 

"This  appeal  is  made  because  of  our  belief  that  the  award  of 
$499.03  is  not  a  fair  compensation  for  the  amount  of  work  ordered 
done  after  the  date  of  our  contract.^' 
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A  hearing  was  conducted  by  this  Board,  at  which  claimant  was 
present,  and  a  representative  of  the  Board  of  Contract  Eeview  and 
Claims  Board,  Construction  Division,  was  also  present. 

2.  The  circumstances  out  of  which  the  claim  arises  are  as  follows: 
On  May  22,  1918,  a  contract  was  entered  into  between  the  Govern- 
ment and  Skiaker  &  Garrett,  of  Washington,  D.  C,  for  the  construc- 
tion by  the  contractor  of  "  additional  temporary  buildings,  Walter 
Reed  General  Hospital."  This  contract  was  what  is  termed  a  cost- 
plus  contract,  in  which  the  fee  is  determined  on  a  scale  of  percentages 
and  allowances.  The  extent  of  the  work  defined  in  Article  I  of  the 
contract  is  as  follows : 

"  The  contractor  shall,  in  the  shortest  possible  time,  furnish  the 
labor,  material,  tools,  macninery,  equipment,  facilities,  and  supplies, 
and  do  all  things  necessary  for  the  construction  and  completion  of 
the  following  work:  Building  construction  complete,  including 
plumbing,  electrical  work,  painting^  and  such  other  work,  except 
heating,  as  the  contractor  may  be  directed  in  writing  to  do  by  the 
contracting  officer,  for  the  temporary  buildings  at  Walter  Reed 
General  Hospital.  This  includes  the  removal  of  all  temporary  build- 
ings at  St.  Asaph,  Va." 

3.  The  above  contract  of  May  22,  1918,  was  amended  by  supple- 
mental contract  of  date  July  1, 1918,  in  which  supplemental  contract 
it  is  stipulated  as  follows : 

"  Contractor  shall,  through  subcontractors  approved  by  the  con- 
tracting officer,  construct,  furnish  labor,  material^  tools,  machinery, 
equipment,  facilities,  and  supplies,  and  do  all  thmgs  necessary  for 
the  construction  and  completion  or  the  heating  plant  excepted  from 
the  original  contract  to  the  same  extent  and  in  every  way  subject 
to  the  same  conditions  as  though  the  heating  plant  had  not  been 
excepted  from  the  contract  of  May  22d,  1918:  Provided^  however. 
That  no  fee  upon  the  cost  of  the  work  as  represented  by  payment  to 
any  subcontractors  for  this  heating  plant  shall  be  paid  to  the  con- 
tractor, and  such  cost  shall  not  be  included  in  estimating  contractors 
fee." 

4.  On  June  17, 1918,  the  depot  quartermaster  at  Washington,  D.  C, 
invited,  in  writing,  bids  for  the  installation  of  steam  heat  in  the  new 
buildings  under  construction  at  Walter  Reed  General  Hospital,  in 
which  the  following,  among  other  stipulations,  appear : 


(( 


CONDITIONS. 


*'  1.  The  work  is  to  be  done  on  basis  of  coat  plus  a  -fixed  fee.  For 
this  fee  the  contractor  shall  furnish  necessary  heating  engmeer  and 
draftsman  to  prepare  all  plans,  estimates  of  material,  etc.,  for  the 
work,  and  shall  also  furnish  a  general  superintendent,  who  shall  have 
charge  of  the  work  and  be  responsible  to  the  United  States  for  its 
proper  execution,  and  furnish  all  tools  and  equipment  required  in  the 
work.  The  contractor  shall  be  reimbursed  for  actual  net  expenai- 
tures  in  the  performance  of  said  work,  for  all  labor,  materials  p"r- 
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chased  for  the  work,  whether  the  same  are  purchasiBd  directly  by  the 
contractor  or  by  the  depot  quartermaster  for  use  of  the  contractor, 
and  shall  also  be  reimbursed  for  all  subcontracts  made  with  the 
approval  of  the  depot  quartermaster. 

^^2.  The  work  to  oe  done  consists  in  complete  installation  of  steam 
heatm^  vacuum  plant  for  the  following  buildings : 

"  12  two-story  ward  barracks  buildings. 

^^  4  curative  shops. 

"  1  physical  therapy  building. 

"  1  school  building.    * 

« 1  two-stoiT  physiatric  ward. 
^'The  above  buildings  are  all  of  concrete  and  tile  construction. 


(( 


FBAME   BUn^DINGS. 


^  2  nurses'  quarters. 

"Addition  of  three  wings  to  present  nurses'  quarters. 

"  1  quartermaster's  storehouse. 

"  Portion  of  medical  storehouse. 
"3.  Contractor's  work  shall  consist  of  the  complete  equipment  of 
all  the  above  buildings,  together  with  any  changes  required  in  the 
present  system  which  may  be  ordered  during  the  progress  and  until 
the  final  completion  of  work  on  the  above  buildings." 

5.  In  response  to  the  above  request,  claimant  submitted  its  bid  as 

follows : 

"  Washington,  June  SI,  1918, 
"  Depot  Quartermasteb,  U.  S.  A., 

"  Washington^  D.  C. 

"Sm:  In  accordance  with  the  above  advertisement,  and  subject  to 
the  conditions  contained  therein,  we  propose  to  do  the  work  at  a  fee 
of  $6,984.00,  and  complete  the  work  by  Oct.  15th,  1918. 

"W.  G.  CoRNBLii  Company, 
"  By  James  E.  Granberrt,. 
"  Cornell  BuOdvag,  923  lUh  St.  NW:' 

6.  Pursuant  to  the  above  bid,  a  contract  dated  July  2,  1918,  was 
entered  into  between  claimant  and  Skinker  &  Garrett,  the  prime  con- 
tractor. Paragraph  I  of  which  reads  as  follows : 

"  I.  The  subcontractor  shall  in  the  shortest  possible  time  furnish 
the  labor,  materials,  tools,  machinery,  equipment,  facilities,  and  sup- 
plies and  do  aU  things  necessary  for  the  construction  and  completion 
of  the  following  work ; 

"  For  the  complete  installation  of  steam  vacuum  heating  plant  for 
additional  temporary  buildings  at  Walter  Reed  General  Hospital." 

Paragraph  VI  of  said  contract  reads  as  follows : 

"  VI.  The  subcontractor  shall  be  reimbursed  by  the  contractor  in 
the  manner  and  for  the  items  set  out  in  Article  ll  of  the  principal 
contract  hereinabove  incorporated  (except  that  no  part  of  this  con- 
tract may  be  sublet)  for  such  of  its  actual  expenditures  in  the  per- 
formance of  the  work  designated  in  Article  I  hereof  as  may  be  ap- 
proved or  ratified  by  the  contracting  officer ;  and  in  addition  thereto. 
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as  full  compensation  for  the  services  of  the  subcontractor,  including 
profit  and  all  general  overhead  expenses,  the  contractor  shall  pay 
to  the  subcontractor  the  sum  of  six  thousand  nine  hundred  eighty- 
four  dollars  ($6,984),  such  sum  to  include  the  cost  of  necessary  heat- 
ing engineer  and  draftsman  to  prepare  all  plans,  estimates,  etc.,  for 
the  work  and  the  cost  of  general  superintendent,  who  shall  have 
charge  of  the  work  and  be  responsible  to  the  contractor  for  its 
proper  execution,  and  the  cost  of  all  tools  and  equipment  required 
m  the  work.  The  provisions  of  the  principal  contract  i^iall  govern 
the  manner  and  time  of  determining  th^  amount  to  be  paid  to  the 
subcontractor  if  and  when  the  same  shall  have  been  determined, 
allowed,  and  actuallv  paid  bv  the  contracting  officer  to  the  con- 
tractor, but  the  total  fee  to  the  subcontractor  hereunder  shidl  not 
exceed  $6,984.00." 

7.  On  October  14,  1918,  the  Chief  of  the  Construction  Division 
issued  requisition  No.  37  to  claimant  for  "  1  1,000  HP  Heine  boiler, 
200  pounds  pressure,  complete,  with  all  steam  and  water  trimmings, 
erected  on  foundations  prepared  by  Government.  Hauling  will  also 
be  done  by  Government^  $25,000.00." 

8.  During  the  progress  of  this  work  at  the  hospital  it  appears 
that  some  changes  were  made  in  the  buildings  included  in  the  re- 
quest for  bids.  Under  date  of  July  15,  1918,  a  letter  was  addressed 
to  and  received  by  the  claimant  as  follows : 

"  July  15, 1918. 

"  652  CE-C    (Walter  Reed  General  Hospital.) 
"  Officer  in  charge  of  Construction  Division. 

"  W.  G.  Cornell  Companv,  Washin^on,  D.  C,  contractor.    Contract 
for  work  at  Walter  Keed  Hospital, 

"  1.  It  is  understood  by  this  office  that  your  contract,  referring  to 
vhe  installation  of  steam  vacuum  heating  plant  for  additional  tem- 
porary buildings  at  Walter  Reed  General  jBLospital,  covers  all  author- 
ized additional  work  to  date. 

"  2.  If  there  is  any  material  additional  work  authorized  after  July 
2d,  the  date  of  your  contract,  an  additional  or  supplemental  contract 
will  be  made  with  you  to  cover  such  work. 

"  R.  C.  Marshaix,  Jr., 
"  Brigadier  General^  N,  A.. 
"  In  Charge  of  Construction  Divtsum, 

"  By  Charles  H.  Nichols, 

"  Major ^  Engineers  R.  C, 
"  CHN  :  MAB." 

The  claim  in  this  case  is  based  upon  this  letter  and  is  for  a  fee  for 
heating  work  authorized  after  July  2, 1918,  and  which  was  performed 
by  claimant  in  addition  to  that  covered  by  claimant's  contract  of 
July  2, 1918. 

9.  Claimant  offered  no  sufficiently  definite  evidence  establishing 
svhat,  if  any,  additional  heating  work  was  authorized  after  July  2, 
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1918,  and  which  was  not  covered  by  claimant's  contract  of  July  2, 
1918,  with  Skinker  &  Garrett ;  and  the  evidence  is  not  convincing  as 
to  the  cost  of  such  additional  work,  if  there  was  any,  except  the 
additional  work  and  the  cost  thereof  as  shown  in  the  report  of  Mr. 
George  William  McCarter,  United  States  field  auditor,  of  date  Octo- 
ber 15, 1919,  and  which  is  hereinafter  set  out.  Mr.  David  R.  Myers, 
southern  manager  of  claimant,  in  testifying  before  this  Board,  was 
unable  to  say  definitely  the  amount  of  additional  heating  work  per- 
formed or  the  cost  thereof  not  contemplated  in  the  contract  of  July 
2, 1918.  His  entire  testimony  is^vague  and  indefinite  on  this  point. 
Referring  to  additional  heating  work,  he  testified,  "  My  estimate  is 
approximate  only." 

10.  The  only  tangible  evidence  of  additional  work  authorized  after 
July  2, 1918,  appears  from  the  report  of  United  States  Field  Auditor 
George  William  McCarter,  which  reads  as  follows : 

"  War  Department, 
"  Walter  Beed  Hospital, 

"  Oct  15, 1919. 

"  From :  Construction  quartermaster,  Walter  Reed  Hospital,  Takoma 

Park,  D.  C. 
"To:  Skinker  &  Garrett,  1416  F  St.  NW.,  Washington,  D.  C. 
"Subject:  Claim  of  W.  Q.  Cornell  Company  for  additional  fee. 

"  1.  Replying  to  your  letter  of  Sept.  30th,  1919,  the  following  is  a 
list  of  work  authorized  after  .July  2d,  1919,  at  Walter  Reed  General 
Hospital  and  the  estimated  cost  of  thatpart  of  the  authorization 
spent  in  connection  with  the  contract  of  W.  G.  Cornell  Company : 


Allot- 

meat 

sfmboL 


ft8-22A 
W-22B 
08-24A 
C8-24B 

88-27  A 


«-»A 


nttte. 


Oct.  29,1018 
Nov.  U,19U 
Nov.  6,1918 
Nov.  11,1918 
Deo.    7,1918 


Dee.  31,1918 


Description. 


Quarters  for  eoBsted  men 

....do 

Addition  to  barracks  No.  2 

do 

Alterations  to  kitchen  and  mess 

Addition  to  laboratory 

Alteration  to  eye,  ear,  nose,  and  throat  building. 
Oarage  and  receivins  ward 


Total. 


Amount. 


117,305.00 

2,595.00 

35, 54a  00 

6,000.00 

75,850.00 


56,100.00 


191,890.00 


Esti- 
mated 
cost. 


I87&40 

2,06L36 

2,789l85 

103.50 

1,282.38 

13.60 


7,129.09 


"  H.  A.  Kluegel, 
*'  Major,  Quartermaster  Corps, 

^'  ConstructiJiff  QuarterTnaster. 
"By  Geo.  Wm.  McCarter, 

''U.S.  Field  Auditor?'    ' 

Evidently  the  words  "  July  2d,  1919,"  appearing  in  the  second  line 
of  paragraph  1  is  an  error  and  should  be  "  July  2d,  1918."    It  fol- 
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lows  from  the  evidence  offered  at  the  hearing  that  additional  heat- 
ing work  was  authorized  after  July  2,  1918,  and  was  performed  by 
claimant,  which  was  not  covered  by  claimant's  contract  of  July  2, 
1918,  with  Skinker  &  Garrett. 

11.  Claimant  has  completed  by  full  performance  its  contract  of 
July  2,  1918,  with  the  prime  contractor,  Skinker  &  Garrett,  and 
has  received  payment  in  full  for  the  fee  specified  in  said  contract. 
No  item  of  this  claim  is  based  upon  the  work  covered  by  said  con- 
tract. 

DECISION. 

1.  The  question  to  be  decided  in  this  case  is  whether  or  not  addi- 
tional heating  work  not  contemplated  in  the  contract  of  July  2, 1918, 
between  claimant  and  Skinker  &  Garrett  was  authorized  after  Julv 
2,  1918,  and  was  performed  by  claimant  at  the  request  of  the  United 
States.  The  proper  solution  of  this  question  necessarily  involves 
the  determination  of  what  heating  work  was  authorized  up  to  July 
2,  1918,  and  contemplated  by  said  contract.  In  this  connection  it 
will  be  observed  that  there  is  apparently  a  variance  between  the 
"Conditions"  as  set  out  in  the  depot  quartermaster's  request  for 
bids  of  date  June  17,  1918,  for  the  heating  work  and  the  terms  of 
the  contract  of  July  2,  1918,  finally  signed  by  claimant  and  Skinker 
&  Garrett.    The  contract  itself,  of  course,  will  govern. 

2.  In  regard  to  performing  additional  work  in  connection  with  the 
heating  plant,  Maj.  Charles  H.  Nichols  wrote  claimant  under  date  of 
July  15,  1918,  as  follows: 

"  1.  It  is  understood  by  this  office  that  your  contract,  referring  to 
the  installation  of  steam  vacuum-heating  plant  for  additional  tempo- 
rary buildings  at  Walter  Eeed  General  Hospital,  covers  all  authorized 
adaitional  work  to  date. 

"  2.  If  there  is  any  material  additional  work  authorized  after  July 
2d,  the  date  of  jour  contract,  an  additional  or  supplemental  contract 
will  be  made  with  you  to  cover  such  work." 

It  does  not  appear  that  claimant  made  any  protest  against  this  let- 
ter, but  no  supplemental  contract  for  such  additional  work  was  ever 
signed  by  the  parties. 

3.  From  the  letter  of  George  W.  McCarter,  quartermaster  field 
auditor,  offered  in  evidence,  and  from  the  testimony  adduced  at  the 
trial,  we  are  of  the  opinion,  and  so  find,  that  claimant  did  perform 
additional  heating  work  for  the  Government  at  Walter  Reed  Gen- 
eral Hospital  prior  to  November  12, 1918,  which  was  authorized  after 
July  2,  1918,  and  which  was  not  contemplated  in  the  contract  be- 
tween claimant  and  Skinker  &  Garrett  of  date  July  2, 1918,  for  which 
claimant  has  not  been  paid  a  fee. 
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4,  This  Board  is  therefore  of  the  opinion  that  the  decision  and 
award  of  the  Board  of  Contract  Review  and  Claims  Board,  Construc- 
tion Division,  is  correct,  and  should  be  and  is  in  all  things  affirmed. 

DISPOSITION. 

The  War  Department  Claims  Board,  Appeal  Section,  will  transmit 
a  copy  of  this  decision  to  the  War  Department  Claims  Board,  Con- 
struction Section,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


September  23, 1920. 
Case  No.  2878. 

In  re  CLAIK  OF  ATLAS  POWDEA  CO. 

1.  WAIVE&. — Where  the  elalmant  contracted  to  deliver  to  the  OoTenunent  & 

quantity  of  detonators  at  a  specified  time  and  was  in  default  of  deliveries 
as  to  time,  and  the  Oovernment  subsequent  to  such  time,  with  full  knowl- 
edge of  claimant's  delinquency,  accepted  and  paid  for  detonators  made 
and  deUvered  pursuant  to  such  contract,  it  must  be  deemed  to  have 
waived  the  provisions  of  the  contract  as  to  time  of  delivery,  and  ai  a 
result  is  estopped  from  imposing  same  as  a  defense  to  claimant's  action 
growing  out  of  such  contract. 

2.  CLAIM  AKB  DECISIOK.— This  is  a  G.  0.  103  claim  for  $38,495.83  arising  out 

of  a  formal  contract  and  is  an  appeal  from  the  decision  of  the  Philadel- 
phia Ordnance  Claims  Board.    Held,  claimant  is  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  claim  comes  to  the  War  Department  Claims  Board,  Appeal 
Section,  on  an  appeal  from  the  decision  of  the  Philadelphia  Ordnance 
Claims  Board  on  a  claim  for  $38,495.83.  The  claim  grows  out  of  the 
suspension  of  a  formally  executed  contract  between  the  United  States 
and  the  Atlas  Powder  Co.,  and  will  be  considered  by  this  Board  as 
one  having  arisen  under  G.  0. 103,  War  Department,  1918. 

On  August  2,  1920,  a  full  hearing  was  had  before  this  Board,  at 
which  claimant  was  present..  From  the  testimony  adduced  upon  this 
hearing,  the  Board  finds  the  following  facts  to  be  in  issue : 

1.  On  August  28, 1918,  claimant  and  the  United  States  entered  into 
a  formally  executed  contract.  No.  P-12965-2298-TW,  for  the  manu- 
facture and  delivery  of  5,000,000  "  standard  No.  8  detonators  for 
offensive  hand  grenade,  Mark  III "  at  a  price  of  $18  per  thousand, 
or  a  total  of  $90,000.  Although  the  contract  was  not  executed  until 
August  28, 1918,  it  bore  date  of  August  3,  1918.  Under  the  contract, 
deliveries  were  to  have  been  made  at  the  rate  of  1,250,000  detonators 
per  week,  beginning  September  1,  1918,  and  all  final  deliveries  to  be 
completed  not  later  than  October  8, 1918.  The  contract  contained  the 
following  provisions : 

"  Article  XIII.  Breach  by  contractor, — If  the  contractor  shall 
bandon  this  contract  or  shall  violate  any  material  provision  thereof, 
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or  shall  fail  at  any  time  to  prosecute  with  dili^nce  the  manufacture 
of  the  articles  or  the  performance  of  this  contract  or  if  this  con- 
tract shall  be  assigned,  the  Chief  of  Ordnance  may,  without  prejudice 
to  any  other  rights  or  remedies  or  to  any  claim  which  the  united 
States  may  have,  terminate  this  contract  by  written  notice  and  com- 
plete the  performance  hereof  or  enter  into  agreements  with  other 
parties  for  the  completion  of  the  performance  nereof  in  whole  or  in 
part  or  purchase  in  the  open  market  or  otherwise  any  articles  re- 
maining undelivered  hereunder;  and  the  contractor  shall  pay  to  the 
United  States  all  loss  and  damage  incurred  as  a  result  of  such  action. 

"Article  XIV.  Tremination, — ^This  contract  being  necessitated 
by  a  state  of  war  now  existing,  it  is  desirable  and  expedient  that  pro- 
vision be  made  for  its  cancellation  upon  fair  and  equitable  terms  in 
the  event  of  the  termination  or  limitation  of  the  war,  or  i^^  in  antici- 
pation thereof  or  because  of  changes  in  methods  of  warfare  the  Chief 
of  Ordnance  should  be  of  the  opinion  that  the  completion  of  this 
contract  has  become  unnecessary.  It  is  therefore  provided  that  at 
any  time,  and  from  time  to  time,  during  the  currency  of  this  con- 
tract, the  Chief  of  Ordnance  may  for  any  of  the  causes  above  stated 
notify  the  contractor  that  any  part  or  parts  of  the  articles  then  re- 
maining undelivered  shall  not  be  manufactured  or  delivered. 

*'  In  the  event  of  such  complete  or  partial  termination  the  United 
States  shall  inspect  all  completed  articles  then  on  hand  and  such  as 
may  be  completed  within  thirty  (30)  days  after  such  notice,  and 
shall  pay  to  the  contractor  the  price  herein  fixed  for  all  articles 
accepted  by  and  delivered  to  the  United  States.  The  United  States 
shall  also  ps^y  to  the  contractor  the  cost  of  the  materials  and  com- 
ponent parts  purchased  by  the  contractor  for  the  performance  of  this 
contract  and  then  on  hand  in  an  amount  not  exceeding  the  require- 
ments for  the  completion  of  this  contract  provided  they  comply  with 
the  specifications,  and  also  all  costs  shown  by  the  contractor  to  have 
been  theretofore  necessarily  incurred  in  the  performance  of  this  con- 
tract and  remaining  unpaid ;  and  the  United  States  shall  also  protect 
the  contractor  on  all  obligations  incurred  necessarily  and  solely  for 
the  performance  of  this  contract  of  which  the  contractor  can  not  be 
otherwise  relieved.  To  the  above  may  be  added  such  sums  as  the 
Chief  of  Ordnance  may  deem  necessary  to  fairly  and  justly  compen- 
sate the  contractor  for  war,  labor,  and  service  rendered  under  this 
contract. 

"  Title  to  all  such  materials  and  component  parts  paid  for  by  the 
United  States  under  this  article  shall,  immediately  upon  such  pay- 
ment, vest  in  the  United  States. 

"  The  United  States  may  refuse  to  make  any  payment  or  to  reim- 
harse  the  contractor  for  or  on  account  of  material  or  component 
parts  intended  to  form  a  part  of  the  articles,  whether  unused  or  in 
the  process  of  manufacture  or  manufactured,  in  respect  of  the  de- 
livery of  which  the  contractor  shall  be  in  arrears  not  due  to  causes 
beyond  its  control  at  the  time  of  such  termination." 

It  was  stipulated  that  the  detonators  were  to  be  made  in  accord- 
ance with  certain  specifications,  which  were  to  be  attached  to  and 
made  a  part  of  the  contract.  In  the  specifications  the  clearance 
"Was  fixed  at  0.770  inch,  and  no  tolerance  was  allowed.    The  poecifi- 
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cations  under  which  the  detonators  were  to  be  made  were  not  re- 
ceived by  claimant  until  the  last  days  of  August,  1918.  During  the 
time  which  elapsed  between  August  3,  the  date  of  the  contract,  and 
the  receipt  of  the  specifications,  claimant  began  its  preparation  for 
production,  and  to  that  end  made  certain  commitments  and  placed 
with  certain  manufacturing  interests  in  the  country  its  orders  for 
raw  materials  necessary  to  the  performance  of  the  contract.  Upon 
receipt  of  the  specifications  claimant  immediately  communicated  with 
the  Ordnance  Department,  protesting  against  the  fixed  clearance, 
and  stating  that  such  clearance  was  not  sufficient,  and  was  not  ac- 
cording to  good  commercial  practice;  that  unless  a  tolerance  was 
allowed  it  yould  be  practically  impossible  for  claimant  to  fully  per- 
form the  contract  within  the  time  limit.  In  this  protest  there  was 
embodied  a  request  that  claimant  be  allowed  a  tolerance  of  at  least 
0.116  inch.  Voluminous  correspondence  was  carried  on  between 
claimant  and  the  Ordnance  Department  relative  to  securing  the 
tolerance  so  requested.  In  the  mean  time,  however,  claimant  en- 
tered into  production,  but  for  the  reason,  as  set  out  in  the  formal 
protest  against  the  specifications  made  to  the  Ordnance  Department, 
at  least  j50  per  cent  of  the  total  production  of  detonators  were  re- 
jected as  not  being  according  to  specifications.  On  November  9, 
1918,  approximately  three  months  after  the  first  protest  against  the 
specifications  had  been  lodged  with  the  Ordnance  Department,  the 
claimant  received  from  that  department  a  tolerance  of  0.014  inch 
for  each  detonator.  After  receipt  of  this  tolerance,  claimant  pro- 
ceeded with  the  performance  of  the  contract  until  January  21,  1919, 
at  which  time  the  Government  notified  claimant  that  the  contract 
would  be  suspended.  The  suspension  notice  above  referred  to  is  in 
the  following  words,  signs,  and  figures : 

"War  Department, 
"Office  of  the  Chief  or  Ordnance, 

"Procurement  Division, 
"  Washington^  January  21^  1919. 
"  PL  No.  P12965-2298TW 

"Atlas  Poaat>er  Company, 
"  Wihjiinrfton^  Delaware. 

"Gintlkmkn:  1.  By  direction  of  the  Chief  of  Ordnance  you  are 
requested  in  the  public  interest  immediately  to  suspend  further  oper- 
ations under  your  contract  with  the  United  States,  War-Ord-No. 
Pl2965-2298T\v,  and  to  order  no  further  materials  or  facilities,  and 
except  in  cases  of  proved  necessity,  enter  into  no  further  subcon- 
tracts, make  no  further  commitments,  and  incur  no  further  expenses 
in  connection  with  the  performance  of  said  contract. 

"  2.  This  request  is  made  with  a  view  to  the  negotiation  of  a  sup- 
plemental contract  providing  for  the  cancellation,  settlement,  and 
adjustment  of  your  existing  contract,  in  a  manner  which  will  permit 
of  a  more  prompt  settlement  and  payment  than  will  be  practicable 
under  the  terms  of  said  existing  contract. 
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"3.  Please  acknowledge  receipt  of  this  notice  immediately,  and 
indicate  your  decision  as  to  compliance  with  or  rejection  oi  this 
request.  Upon  notice  of  your  compliance,  a  representative  of  the 
Ordnance  Department  will  forthwith  take  up  witn  you  the  proposed 
negotiation. 

"  Respectfully, 

"By     (sgd)     C.  E.  Shont, 
''Major,  Ord.  Deft.,  V.  S.  A., 

^'Contracting  O^ioer, 
"  Philadelphia  district  Ordnance  ofiBce. 
"FonnH.  PD. 

"RE/.» 

2.  Approximately  450,000  detonators  were  delivered  to  the  United 
States  and  accepted  on  or  before  November  9,  1918,  the  date  of  the 
allowance  of  the  tolerance,  and  after  that  date,  and  before  January 
21,  1919,  approximately  1,250,000  detonators  were  delivered  to  and 
accepted  and  paid  for  by  the  Government.  After  claimant  had  re- 
ceived suspension  notice  from  the  Government  and  had  acknowledged 
same,  which  acknowledgment  bore  date  of  January  25,  1919,  a  claim 
for  settlement  under  the  suspension  clause  of  the  contract  was  filed 
with  the  Philadelphia  district  Ordnance  office.  A  summary  of  claim- 
ant's statement  of  claim  is  as  follows : 

Unworked  direct  materials,  Finance  Form  1 $36,859.54 

Indirect  materials,  Finance  Form  2 809. 00 

Commitments  for  materials,  Finance  Form  7 386. 08 

Claims  for  other  compensation,  Finance  Form  8 441. 21 

Total 38, 495. 83 

3.  The  plant  investigating  branch  of  the  Philadelphia  district 
Ordnance  office  made  a  thorough  audit  of  the  claim  as  filed.  There 
is  no  dispute  as  to  the  actual  items  involved  in  this  claim.  The 
Philadelphia  district  Ordnance  office,  it  appears,  denied  the  claim 
under  the  direction  of  the  Chief  of  Ordnance  under  a  communica- 
tion dated  August  12, 1919,  which  is  as  follows : 

"1.  All  records  of  this  office  distinctly  indicate  that  failure  to 
deliver  on  the  above-mentioned  contract  was  due  to  no  fault  of  the 
United  States,  and  that  every  effort  was  made  to  assist  the  contractor 
when  it  was  found  tliat  he  was  hopelessly  in  arrears.  This  failure 
was  apparently  due  either  to  inefficient  management  or  to  deliberate 
dilatoriness  on  the  contractor's  part,  and  this  at  a  time  when  the 
material  in  question  was  urgently  needed. 

"  2.  In  view  of  the  above  facts  the  Atlas  Powder  Company  should 
be  held  to  the  strictest  interpretation  of  the  contract,  namely,  pay- 
ment for  material  actually  completed,  accepted,  and  delivered.  None 
of  the  materials  on  hand  are  desired  by  the  Ordnance  Department, 
and  therefore  none  of  these  materials  should  be  taken  over  nor 
should  the  contractor  be  made  any  allowance  on  them." 

It  is  from  the  action  of  the  Philadelphia  district  Ordnance  office 
that  the  claimant  appeals  to  this  Board. 
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DEOISION. 

1.  The  matters  in  dispute  between  the  claimant  and  the  United 
States  having  arisen  in  the  course  of  the  settlement  of  a  formally 
executed  contract  suspended  "  in  the  public  interest,"  in  order  that 
a  fair  determination  of  these  matters  may  be  had,  we  must  resort  to 
the  contract  itself  and  be  governed  by  the  terms  thereof.  It  is  pro- 
vided in  the  contract  (Article  XX) : 

"  Except  as  herein  otherwise  specifically  provided,  any  doubts  or 
disputes  which  may  arise  under  this  contract  or  as  to  its  performance 
or  nonperformance  shall  be  referred  to  the  Chief  of  Ordnance  for 
determination.  If  the  contractor  shall  feel  aggrieved  at  his  decision 
it  shall  have  the  right  of  appeal  to  the  Secretary  of  War,  whose  deci- 
sion shall  be  final." 

2.  It  is  well  established  both  in  principle  and  by  precedent  that, 
where  disputes  as  to  settlements  arise  between  the  Government  and 
a  contractor,  the  matters  in  difference  may  be  referred  to  a  third 
party  who  shall  act  as  an  umpire.  In  the  instant  case  the  Secretary 
of  War  has  been  selected  by  the  parties  hereto  to  act  as  such  arbiter. 
It  is  obvious  that,  the  power  of  final  determination  having  been 
vested  in  the  Secretary  of  War,  to  determine  such  doubts  and  dis- 
putes as  may  arise,  is  a  continuing  one,  and  is  not  extinguished  by 
the  expiration  of  the  contract  period  or  by  the  suspension  or  by  the 
full  performance  of  the  contract.  (Hydraulic  Pressed  Steel  Co.,  26 
Comp.  Dec.  277;  United  States  v.  GUaaon,  175  U.  S.  588-905;  97 
U.  S.  398,  24  L.  Ed.  1106.) 

3.  The  parties  having  contracted,  and  having  selected  the  Secre- 
tary of  War  as  the  final  arbiter,  the  claimant  is  certainly  well 
within  its  rights  in  appealing  to  the  Secretary  of  War  for  decision, 
and  in  the  manner  as  is  provided  for  under  the  terms  of  the  con- 
tract. This  Board  is  therefore  of  the  opinion  that,  acting  for  the 
Secretary  of  War  and  in  strict  accordance  with  Article  XX  of  the 
contract  as  above  set  out,  it  should  make  a  finding  and  a  determina- 
tion as  to  the  matters  in  dispute. 

4.  It  appears  that  when  this  case  was  considered  by  the  Philadel- 
phia district  ordnance  office  the  matters  in  dispute  were  resolved 
in  favor  of  the  Government  and  against  the  claimant,  because  of 
the  fact  that  the  claimant  was  in  arrears  in  its  schedule  of  deliveries 
at  the  time  when  the  contract  was  terminated  by  suspension,  and 
therefore  was  not  entitled  to  reimbursement  for  its  commitments 
and  expenditures  for  direct  and  indirect  material  purdiased  for 
the  performance  of  the  contract.  We  are  not  in  accord  with  the 
findings  and  decision  of  that  board.  It  may  be  conceded  that  the 
claimant  had  not  delivered  the  detonators  prior  to  the  time  when  the 
contract  was  to  expire  by  termination,  and  it  may  be  assumed  that 
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the  delays  were  not  occasioned  by  any  fault  of  the  United  States, 
but  wholly  by  the  claimant's  dilatory  manner  in  the  performance 
of  the  contract.  Even  admitting  this  to  be  the  true  situation,  we 
can  not  reconcile  ourselves  to  the  attitude  assumed  by  the  Ordnance 
Claims  Board  in  this  case.  If  such  conditions  existed,  it  was  the 
clear  right  of  the  United  States  under  the  terms  of  the  contract, 
such  as  are  provided  in  Article  XIII  thereof,  to  have  terminated 
the  contract  by  cancellation  when  such  breach  became  apparent,  and 
to  have  entered  into  agreements  and  contracts  with  other  parties  for 
the  completion  of  the  performance  of  this  contract  in  whole  or  in 
part,  or  to  have  purchased  in  the  open  market  or  otherwise  any 
articles  remaining  undelivered,  and  to  have  set  up  its  claim  against 
the  contractor  for  the  resultant  loss  and  damage  sustained. 

The  United  States  was  not  blind  to  the  fact  that  the  claimant  was 
not  making  deliveries  as  per  schedule.  Notice  of  this  fact  was 
brought  home  to  the  Government  not  only  by  the  interchange  of 
correspondence  relative  to  the  granting  of  tolerance  but  by  the 
daily  reports  and  record  sheets  of  the  Government  inspectors  sta- 
tioned at  the  claimant's  plant.  With  knowledge  of  the  claimant's 
apparent  delinquencies  in  its  deliveries  within  the  breast  of  the 
Government,  and  there  having  been  taken  no  affirmative  action 
against  the  contractor  looking  to  the  cancellation  of  the  contract  for 
the  breach  thereof,  it  is  logical  to  conclude  that  the  United  States, 
by  the  acceptance  of  and  the  payment  for  the  detonators  delivered 
by  the  claimant  after  the  date  when  final  deliveries  should  have 
been  made,  waived  the  breach  and  fully  and  completely  acquiesced 
in  the  continuance  of  the  contractual  obligation.  That  the  United 
States  had  no  intention  of  canceling  the  contract  or  treating  it  as 
one  which  had  been  breached  or  abandoned  by  the  contractor  is 
to  our  minds  clearly  established  by  the  language  contained  in  the 
suspension  notice  (hereinbefore  set  out)  under  date  of  January  21, 
1919.  The  United  States,  having  waived  the  breach  and  having 
elected  to  treat  the  contract  at  a  date  six  months  subsequent  to  the 
time  when  it  should  have  expired  by  limitation  as  one  in  full  force 
and  effect,  is  now  estopped  from  relieving  itself  of  the  obligation 
imposed  by  the  termination  clause  and  from  setting  up  such  breach 
as  a  defense  to  this  action.  (The  Silvex  Co.,  II  Decisions  of  War 
Dept.  Board  of  Contract  Adjustment,  766;  Nash  Mfg.  Co.,  Ill  id., 
994;  Taft-i^i^ee  Mfg.  Co.,  Ill  id.,  323.) 

5.  It  has  been  well  stated  in  the  Freiberg  Lumber  Co.  case,  No.  561, 
reported  in  Vol.  Ill,  Decisions  of  the  War  Department  Board  of 
Contract  Adjustment,  at  p.  227,  that : 

^  Where  the  contractor  was  behind  in  its  deliveries,  but  the  Govern- 
ment continued  to  accept  deliveries,  the  Government  can  not,  long 
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afterwards,  cancel  the  contract  because  of  such  delays  in  delivery, 
the  Government  being  deemed  to  have  waived  any  advantage  it  might 
have  taken  (under  the  cancellation  clause  of  tne  contract)  because 
of  late  deliveries." 

This  principle  has  been  repeatedly  announced,  and  reaffirmed  bv 
this  Board,  and  is,  to  our  minds,  one  so  well  founded  in  law  as  to  war- 
rant no  further  comment. 

6.  We  therefore  hold  to  the  view  that  the  matters  in  dispute  be- 
tween the  United  States  and  the  claimant  should  be  resolved  in  favor 
of  the  claimant.  There  being  no  question  or  controversy  as  to  the 
correctness  of  the  amount  of  the  claim  as  set  forth  in  the  ^^  Summary 
of  claim  "  embodied  in  our  findings  of  fact,  it  is  therefore  considered 
that  the  claimant  is  entitled  to  the  relief  prayed  for  in  its  petition. 

DISPOSITION, 

The  War  Department  Claims  Board,  Appeal  Section,  will  transmit 
a  copy  of  this  decision  to  the  Ordnance  Section,  War  Department 
Claims  Board,  for  its  information  and  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  25, 1920. 
Case  No.  2907. 

In  re  CLAIM  OF  ALBEBT  TBOSTEL  &  SONS  CO. 

1.  ETIBEHCE— INTEBEST  ON  HONEY  BOBBOWEB  FOB  THE  FITBCHASE  OF 

XATEBZAL. — Where  claimant's  eost-plns  contract  for  the  nannfacture  of 
gaikets  reooirn^d  interest  paid  on  money  borrowed  to  purchase  material 
for  the  performance  of  the  contract  as  a  part  of  the  cost  thereof,  and 
where  such  contract  was  suspended  before  completion,  the  burden  of 
proof  is  on  the  claimant  to  show  that  the  amounts  claimed  as  Interest 
were  paid  on  money  borrowed  for  the  purpose  of  the  performance  of  this 
speciflc  contract,  and  in  the  absence  of  such  evidence  the  claimant  Is  not 
entitled  to  reimbursement  therefor. 

2.  CLAIX  AND  DECISION. — This  claim  for  $2,800.72  is  an  appeal  from  a  de- 

cision of  the  Ordnance  section,  War  Department  Claims  Board,  and  arises 
under  the  act  of  March  2,  1919.    Held,  claimant  is  not  entitled  to  relief, 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Ordnance  section. 
War  Department  Claims  Board,  on  a  claim  for  $2,300.72,  based  on 
war  order  P14128-993C,  which  was  an  informal  contract,  evidenced 
by  procurement  letters  and  a  proposed  formal  contract,  which  was 
never  executed.  The  claim,  which  arises  under  the  act  of  Congress 
approved  March  2,  1919,  was  originally  filed  with  the  Chicago  dis- 
trict claims  board,  which  board  denied  relief. 

2.  Claimant  company  is  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Wisconsin,  having  an 
office  at  Milwaukee,  Wis.,  doing  business  as  tanners  and  curriers. 

3.  On  July  24,  1918,  a  letter  was  dispatched  to  claimant  from  the 
Artillery  section,  office  of  tb  Chief  of  Ordnance,  in  part  as  follows : 

"1.  In  reply  to  your  letter  of  July  18, 1918  (P473.81/129), quoting 

prices  on  1,750  sets  of  leather  gaskets  for  75  m/m  recoil  and  750  sets 

for  the  155  m/m  recoil,  I  am  instructed  by  the  Chief  of  Ordnance 

that  in  accordance  with  telephone  conversation  of  yesterday  between 

Mr.  Siedler,  of  your  company,  and  Capt.  Gaebelein,  of  this  office, 

you  will  be  given  an  order  for  gaskets  on  the  basis  of  cost  plus  a  fixed 

profit  of  12^  per  cent. 

******* 
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"4.  It  is  hoped  that  the  manufacture  of  the  above  referred  to  gas- 
kets has  already  been  commenced,  since,  as  explained  to  Mr.  Siefier, 
of  your  company,  the  issuance  of  a  formal  procurement  order  is  sim- 
ply a  matter  of  form,  and  this  letter  may  be  taken  as  authority  to 
proceed  with  this  order.  It  is  earnestly  requested  that  production  of 
these  gaskets  be  expedited." 

Other  telegrams  and  letters  passed  between  the  parties,  having  to 
do  principally  with  minor  details  of  the  transactions.  From  the 
correspondence  it  appears  also  that  certain  conferences  were  held. 
Pursuant  to  all  such  negotiations  and  without  awaiting  the  issuance 
of  any  formal  order  or  contract,  claimant  commenced  and  proceeded 
with  its  preparations  for  the  performance  of  the  proposed  contract, 
including  the  procurement  of  large  quantities  of  raw  materials  for 
filling  this  and  other  orders.  It  also  undertook  certain  experimental 
work  and  made  various  tests  in  order  to  produce  an  article  which 
would  be  satisfactory  in  the  manufacture  of  gaskets. 

4.  On  August  24,  1918,  War  (or  purchase)  order  P14128-993C 
was  issued,  whereby  claimant  was  given  an  order  for  : 

"(Item  1)  3,500  complete  sets  of  leather  gaskets  for  75  m/m 
mechanisms. 

"(Item  2)  1,424  complete  sets  of  leather  gaskets  for  155  m/m 
mechanisms. 

"  (Item  3)1  complete  set  of  dies,  molds,  and  utensils  for  the  manu- 
facture of  the  above." 

Delivery  of  the  articles  was  ordered  to  be  made  as  follows : 

"(Item  1)  Beginning  at  the  earliest  practicable  date,  in  no  event 
later  than  September  30,  1918,  and  continuing  thereafter  at  the  rate 
of  650  per  month  until  the  completion  of  this  order. 

"  (Item  2)  Beginning  at  the  earliest  practicable  date,  in  no  event 
later  than  September  30,  1918,  and  contmuinff  thereafter  at  the  rate 
of  250  sets  per  month  until  the  completion  of  this  order. 

"(Item  3)  On  or  before  August  30, 1918." 

The  order  provided  for  the  payment  of  the  articles  as  follows : 

You  will  be  paid  for  the  articles  herein  ordered  f .  o.  b.  cars  your 
plant,  Milwaukee,  Wisconsin,  the  following  prices : 

"(Item  1)  Actual  cost  plus  sixty-three  cents  ($0.63)  per  set  fixed 
profit. 

"(Item  2)  Actual  cost  plus  two  dollars  and  twenty-one  cents 
($2.21)  per  set  fixed  profit. 

"(Item  3)  Actual  cost;  there  will  be  no  fixed  profit  for  this  item, 
since  this  profit  has  been  absorbed  in  the  fixed  profits  for  (item  1) 
and  (item  2) . 

"Actual  cost  as  herein  referred  to  will  be  determined  in  accordance 
with  '  Definition  of  "  cost "  pertaining  to  contracts,'  issued  by  the 
office  of  the  Chief  of  Ordnance,  War  Department,  dated  June  27, 
1917. 
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"  Payments  will  be  made  as  follows : 

"  Seventy-five  per  cent  (75%)  of  the  actual  cost  of  direct  materials^ 
as  defined  by  '  Definition  of  cost,'  etc.,  herein  referred  to,  will  be  paid 
upon  receipt  by  you  of  direct  material. 

"One  hundred  per  cent  (100%)  of  the  actual  cost  of  labor  and! 
overhead  as  defined  by  '  Definition  of  cost,'  etc.,  herein  referred  to, 
will  be  paid  semimonthly. 

"The  difference  between  the  seventy-five  per  cent  (75%)  of  actual 
cost  of  direct  materials,  plus  one  hundred  per  cent  (100%)  of  actual 
cost  of  labor  and  overhead  herein  referred  to,  and  the  total  cost  as 
defined  in  '  Definition  of  cost,'  etc.,  above  referred  to,  together  with 
the  fixed  profits  set  forth  in  paragraph  5  hereof,  will  be  paid  upon 
delivery  and  acceptance  of  gaskets,  in  lots  of  one  hundred  (100)  sets 
or  more  of  each  size." 

The  "  Definition  of  '  cost ' "  referred  to  above  is  as  follows : 

"47.  Interest  on  investment  or  on  bonded  debt  shall  not  be  con- 
sidered as  an  expense  entering  into  the  cost  of  contracts  for  the 
United  States,  but  the  contracting  officer  will  reimburse  the  con- 
tractor for  interest  paid  by  it  on  money  borrowed  to  finance  the  pur- 
chase of  materials  necessary  to  complete  contracts  for  the  United 
States.  Interest  cost  will  not  be  considered  as  a  cost  to  the  con- 
tractor upon  which  profit  is  to  be  calculated." 

5.  A  formal  contract  was  subsequently  prepared  in  printed  form 
in  pursuance  of  the  order  above  mentioned,  but  this  contract  appears 
never  to  have  been  executed  by  the  parties. 

6.  The  order  was  terminated  on  March  15,  1919,  before  th§  same 
had  been  completed.  The  Government  paid  for  articles  which  had 
been  delivered  and  accepted  thereunder.  It  appears  from  a  report 
of  the  Claims  Board  Staff,  General  Section,  Chicago  District  Claims 
Board,  of  date  February  26,  1920,  that  the  status  of  the  order  on 
termination  was  as  follows: 

"  Quantity  contracted  for :  3,500  sets  of  leather  gaskets  for  75  m/m 
recoil  mechanisms;  1,424  sets  of  leather  gaskets  for  155  m/m  recoil 
mechanisms. 

"  Quantity  completed :  1,730  sets  leather  gaskets  for  75  m/m  recoil 
mechanisms;  1,188  sets  leather  gasKets  for  155  m/m  recoil  mech- 
anisms." 

7.  Statement  of  claim,  Form  A,  alleges : 

"  The  necessary  leather  for  the  manufacture  of  gaskets  as  well  as 
dies,  molds,  and  utensils  were  ordered  during  August,  1918,  part  de- 
livery of  same  to  us  and  payments  for  same  by  us  made  prior  to 
November  12, 1918,  and  over  lour  hundred  (400)  sets  of  gaskets  were 
completed  and  delivered  prior  to  November  12,  1918,  with  consider- 
able work  in  process  of  manufacture  at  that  time." 

8.  Claimant  now  seeks  to  be  reimbursed  the  single  item  of  interest 
alleged  to  have  been  expended  on  money  borrowed  to  secure  the  raw 
materials  to  complete  its  contract,  relying  upon  the  "  Definition  of 
'  cost ' "  referred  to  in  the  order  and  quoted  above. 
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9.  On  June  14,  1920,  claimant  addressed  a  letter  to  the  Ordnance 
Claims  Board,  in  which  it  says : 

"  However,  in  sum  and  substance  our  claim  is  one  for  interest  ex- 
pended, but  not  reimbursed  for  by  the  Government,  because  it  is  not 
possible  for  us  to  allocate  a  particular  loan  made  for  that  purpose, 
although  large  sums  were  borrowed  for  all  purposes  during  the 
periods  of  these  contracts  and  indebtedness  in  the  form  of  bank 
loans  was  carried  on  the  books  throughout." 

10.  After  the  claim  had  been  appealed  to  this  section,  claimant  was 
requested  to  furnish  the  Board  a  statement  showing  the  amount  of 
funds  borrowed  for  the  performance  of  this  contract.  In  response  to 
this  request,  claimant  forwarded  an  affidavit  under  date  of  September 
10,  1920,  which  states  that  claimant  is  unable  to  show  a  specific  loan 
made  for  the  purpose  of  performing  this  contract,  which  affidavit  is 
quoted  in  part,  as  follows : 

^'  Because  of  the  nature  of  hides,  the  affiant's  said  company  actually 
and  necessarily  bought  and  put  into  soak  a  lar^e  amount  of  raw  ma- 
terial in  excess  of  the  actual  amount  that  ultimately  went  into  the 
finished  leather  for  gaskets.  The  hides  that  did  not  go  into  said 
manufacture  of  gaskets  were  continued  on  through  the  process  in 
affiant's  said  tannery  and  ultimately  emerged  as  leather  and  were  sold 
in  connection  with  other  orders.  For  this  reason  and  because  of  the 
fact  that  five  different  kinds  of  hides  comprised  the  material  from 
which  these  gaskets  were  in  fact  made,  and  further  that  some  of  said 
hides  were  taken  from  mixed  packs  made  up  of  lots  or  parcels  bought, 
often  three  or  four  at  a  time,  from  local  dealers,  it  is  impossible  to  say 
when  all  of  the  particular  hides  that  emerged  as  gasket  leather  were 
actually  purchased. 

•  *****• 

"  During  the  month  of  January,  1918,  just  prior  to  the  month  in 
which  the  first  hides  were  soaked  and  sorted  for  gasket  leather,  the 
interest-bearing  indebtedness  of  the  company  was  $1,116,143.05,  and 
the  value  of  hides  and  skins  soaked  during  said  month  of  January, 
1918,  was  $280,312.74.  During  the  months  that  the  hides  which  went 
into  gasket  leather  were  put  into  soak  the  interest-bearing  indebted- 
ness of  the  company  was  as  follows : 

February,  1918 ^1, 211, 143.05 

March,  1918 1, 211. 143. 05 

July,  1918 781, 14a  Ife 

September,  1918 706. 143. 05 

October,  1918 706, 143.  a") 

January,  1919 730, 753, 48 

•The  total  value  of  hides  and  skins  soaked  during  each  of  the 
months  in  which  gasket  leather  was  produced  was  as  follows: 

February,  1918 1265,367.09 

March,  1918 298, 664. 27 

July,  1918 318.058,33 

September,  1918 174,077.9j> 

October,  1918 217, 219. 2»; 


January,  1919 181,  U4. 2 
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^^Affiant's  said  company  oontinued  to  have  heavy  interest-bearing 
obligations  throughout  the  entire  period  of  the  manufacture  of  the 
ffasket  leather  in  question.  From  the  nature  of  affiant's  company's 
business  and  of  the  wa^  that  hides  and  leather  intergrade  and  are 
necessarily  commingled  in  manufacturing,  it  is  impossible  for  affiant 
now  to  state  any  specific  loan  that  was  made  for  the  purpose  of 
carrying  out  said  Government  order  aforesaid  for  gaskets." 

DECISION. 

1.  Under  the  terms  of  the  informal  agreement  the  Government 
"was  to  reimburse  claimant  "  for  interest  paid  by  it  on  money  bor- 
rowed to  finance  the  purchase  of  materials  necessary  to  complete  " 
the  contract. 

2.  However,  before  claimant  can  insist  on  a  payment  from  the 
•Government  for  interest  alleged  to  have  been  incurred,  it  is  incumbent 
on  claimant  to  definitely  show  the  amount  of  interest  actually  paid 
on  money  borrowed  to  finance  the  purchase  of  materials  used  in  the 
performance  of  this  particular  contract.  Claimant  has  repeatedly 
been  called  upon  to  furnish  evidence  of  the  payment  of  interest  as 
indicated  with  respect  to  the  particular  order  in  question,  but  it  has 
not  only  failed  to  supply  this  information  but  frankly  has  admitted 
its  inability  to  do  so. 

3.  Claimant  does  show  that  it  borrowed  large  sums  during  the 
period  covered  by  the  performance  of  this  contract.  However,  it  says 
that  these  sums  were  borrowed  for  various  purposes  but  fails  to  dis- 
close how  much  money  was  borrowed  for  this  contract,  how  much 
was  borrowed  for  other  contracts  with  the  Government,  and  the 
amount  borrowed  for  use  in  connection  with  the  trade  in  general. 
Claimant  says  that  it  can  not  state  when  the  hides  used  in  the  per- 
formance of  this  contract  were  purchased.  It  seems  that  claimant  is 
able  only  to  furnish  information  as  to  the  months  in  which  hides 
used  in  this  contract  were  soaked.  The  affidavit  of  September  10, 
1920,  sets  forth  the  interest-bearing  indebtedness  of  the  claimant 
during  certain  months  and  the  value  of  hides  soaked  by  claimant 
during  the  same  months,  these  being  the  months  during  which  hides 
used  in  the  performance  of  this  contract  were  soaked.  However, 
claimant's  representative  testified  before  the  Chicago  district'  claims 
board  that  it  was  handling  other  business  during  the  same  period 
covered  by  this  contract  and  is  apparently  unable  to  show  what  part 
of  the  hides  soaked  during  each  of  the  months  was  used  in  the  per- 
formance of  this  contract.  It  will  be,  noted  that  the  excerpts  quoted 
from  claimant's  affidavit  show  that  '^  the  interest-bearing  indebted- 
ness of  the  company"  either  remained  stationary  or  steadily  de- 
creased from  time  to  time,  with  the  single  exception  of  the  term  end- 
ing with  January,  1919,  during  the  entire  period  which  it  submits  as 
having  carried  such  indebtedness. 
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4.  The  first  record  of  a  definite  order  directing  claimant  to  com- 
mence work  on  this  contract  is  the  letter  of  July  24,  1918,  from  the 
Artillery  section,  office  of  the  Chief  of  Ordnance,  to  claimant  It 
appears,  therefore,  that  a  large  quantity  of  the  hides  used  in  the  per- 
formance of  this  contract  were  put  in  soak  months  before  the  agi'ee- 
ment  was  entered  into.  It  also  affirmatively  appears  that  claiiDant  is 
unable  to  furnish  the  dates  upon  which  purchases  of  materials  for 
the  completion  of  the  contract  were  made;  nor,  as  a  matter  of  fact, 
does  it  clearly  appear  that  any  such  purchases  were  actually  made. 
Stock  on  hand  for  other  demands.  Government  or  civilian  trade,  was 
used,  and  claimant  says  that  ^^  interest  has  been  computed  only  from 
the  date  on  which  said  hides  were  actually  finished  and  sorted  into 
leather  for  gaskets."  It  is  extremely  difficult,  therefore,  to  determine 
that  claimant  paid  interest  for  money  borrowed  in  connection  with 
the  purchase  of  raw  materials  used  in  performance  of  this  contract 

5.  While  the  evidence  is  very  indefinite,  this  is  the  best  information 
that  claimant  can  furnish,  as  shown  by  its  various  letters  and  its 
affidavit  of  September  10,  1920. 

6.  It  is  clearly  shown  from  the  above  that  claimant  has  not  sub- 
mitted, though  ample  opportunity  to  do  has  been  accorded  it,  suffi- 
cient evidence  to  establish  a  claim  against  the  United  States  as 
alleged,  and  since  the  burden  of  proof  is  upon  claimant  and  it  has 
failed  to  carry  the  same,  the  decision  of  the  Ordnance  section,  War 
Department  Claims  Board,  denying  relief  is  affirmed. 

•    DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  Ordnance  Section, 
War  Department  Claims  Board,  for  its  information. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


Seftbkbbr  28, 1920. 
Case  No.  2906. 

In  re  CLAIX  OF  JAX£S  CALLAN. 

1.  nmiSmCTION^TIME  UXIT  fob  filing  CLADCS.— The  Beoretary  of  War 
has  no  Jurisdiction  to  determine  the  merits  of  a  claim  arising  nnder  the 
act  of  Karch  8,  1919,  where  claimant  has  failed  to  present  same  within 
the  time  provided  for  in  said  act. 

t  CLAUL  Am)  DECIBION.^This  claim  for  $1,487.71  arises  nnder  the  act  of 
Xareh  8,  1919.    Held,  claimant  not  entitled  to  relief. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  the  provisions  of  Supply  Cir- 
cular No.  17,  Purchase,  Storage  and  Traffic  Division,  dated  March 
26,  1919,  for  $1,437.71,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  the  United  States. 

2.  It  is  alleged  that  on  June  5,  1918,  claimant  shipped  to  H.  P. 
Roddie  &  Co.,  of  Brady,  Tex.,  123  bags  of  wool  weighing  34,940 
pounds,  for  which  he  was  to  receive  payment  in  accordance  with  the 
terms  of  the  Government  regulations  for  handling  the  wool  clip  of 
1918,  as  established  by  the  Wool  Division,  War  Industries  Board, 
May  21,  1918 ;  that  under  these  regulations  claimant  should  have  re- 
ceived 50  cents  per  pound  for  the  wool,  or  a  total  of  $17,470,  which, 
together  with  the  value  of  the  123  bags  at  35  cents  each,  would  make 
a  grand  total  of  $17,513.05  for  the  bags  and  wool;  that  this  wool  was 
incorrectly  valued  by  the  Government  Valuation  Committee  which 
allowed  claimant  an  average  of  less  than  50  cents  per  pound ;- and  that 
there  is  still  due  claimant  the  sum  of  $1,437.71  by  reason  of  the  in- 
correct valuations.  Claimant  states  in  support  of  his  claim  that  he 
received  50  cents  per  pound  for  his  wool  in  1917,  and  also  the  same 
price  in  1919. 

3.  In  the  affidavit  furnished  this  Board  under  date  of  September  7, 
1920,  claimant  states  that  he  first  presented  this  claim  to  the  Govern- 
ment on  June  21, 1920. 
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DECISION. 

1.  The  act  of  March  2,  1919,  entitled  "An  act  to  provide  relief  in 
cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes  "  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  certain  informal  agreements  entered  into  during  the  emer- 
gency and  prior  to  November  12, 1918.  In  granting  the  Secretary  of 
War  this  special  authority  to  adjust  informal  agreements,  Congress 
placed  a  time  limit  on  the  period  during  which  such  claims  might  be 
presented,  through  a  provision  "  That  this  act  shall  not  authorize  pay- 
ment to  be  made  of  any  claim  not  presented  before  June  30, 1919." 

2.  The  provision  fixing  the  last  day  upon  which  claims  can  be  pre- 
sented is  definite.  This  Board  is  authorized  to  adjust  such  claims  in 
accordance  with  the  terms  of  the  act  of  March  2, 1919,  and  in  so  doing 
must  comply  strictly  with  every  provision  of  the  act  Therefore  it 
can  not  take  jurisdiction  of  this  claim  which  was  presented  long  after 
June  30, 1919. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  28,  1920. 
Case  No.  2992. 

In  re  CLAIM  OF  EBELIKO  A  SON. 

1.  JUaiSDICTION— TIME  UMIT  FOR  FHIHO  CLAIMS.— -The  Secretary  of  War 
has  no  Jurisdiction  to  determine  the  merits  of  a  claim  arising  under  the 
act  of  March  2,  1919,  where  claimant  has  failed  to  present  same  within 
the  time  provided  for  in  said  act. 

9.  CLAIM  AHB  DECISION. — This  claim  for  $154.81  arises  under  the  act  of  March 
2,  1919.  Held,  claimant  not  entitled  to  have  the  claim  considered,  as  it 
was  filed  out  of  time. 

Maj.  Miller  writing  the  opinion  of  the  Board.  ^  .";      " , 

nNDINOS  OF  FACT. 

i 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  the  provisions  of  supply  cir- 
cular No.  17,  Purchase,  Storage,  and  Traffic  Division,  dated  March 
26,  1919,  for  $154.81,  together  with  6  per  cent  interest  from  March 
8,  1919,  until  paid,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  claimant  and  the  United  States. 

2.  This  claim  covers  an  amount  which  claimant  says  is  due  it  by 
J.  N.  Jordan,  of  Plainview,  Tex.,  a  licensed  commission  merchant, 
who  was  buying  wool  for  Silberman  &  Sons,  of  Chicago,  and  Boyn- 
ton  Wool  &  Scouring  Co.,  of  Philadephia,  Pa.  Claimant  alleges 
that  on  or  about  July  18,  1918,  it  delivered  to  Mr.  Jordan  2,176 
pounds  of  wool;  that  said  wool  was  sold  by  SUberman  &  Sons  at 
51.35  cents  per  pound;  that  the  14  sacks  containing  wool  were  sold 
for  $4.90;  that  there  should  have  been  paid  to  claimant  the  sum  of 
$I7tS&.98,  but  that  there  is  still  due  claimant  $154.81  by  reason  of  the 
fact  that^  it^has  been  paid  by  Mr.  Jordan  only  the  sum  of  $978.85, 
claimant  having  added  interest  for  233  days  prior  to  March  8,  1919, 
in  order  to  make  the  total  of  $154.81.  Claimant  has  presented  this 
claim  to  the  War  Department  under  the  contention  that  Mr.  Jordan 
was  an  agent  of  the  Government.  Mr.  Jordan,  however,  has  advised 
this  Board  "that  he  was  buying  said  wool  for  Silberman  &  Sons, 
of  Chicago,  and  Boynton  Wool  &  Scouring  Co.,  of  Philadelphia,  and 
that  he  acted  only  as  any  other  commission  merchant  licensed  by  the 
United  States  Government  to  deal  in  wool  during  the  emergency." 
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3.  Claimant's  attorneys  have  advised  this  Board  that  this  claim 
was  first  presented  to  the  Government  on  July  12, 1920. 

DECISION. 

1.  Although  it  is  clear  that  this  claim  is  one  against  Mr.  J.  N.  Jordan 
as  a  private  individual  and  not  against  the  Government,  this  Board 
has  no  authority  to  pass  on  this  point  in  view  of  the  fact  that  the 
Claim  was  filed  after  June  30, 1919,  which  deprived  this  Board  of  the 
jurisdiction  to  adjust  same. 

2.  The  act  of  March  2, 1919,  which  authorizes  the  Secretary  of  War 
to  adjust,  pay,  or  discharge  certain  informal  agreements  entered  into 
during  the  emergency  and  prior  to  November  12,  1918,  contains  the 
provision  ^^  that  this  act  shall  not  authorize  payment  to  be  made  of 
any  claim  not  presented  before  June  30,  1919."  This  Board  must 
comply  strictly  with  every  provision  of  the  act  of  March  2, 1919,  and 
therefore  it  can  not  assume  jurisdiction  of  this  claim. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  28,  1920. 
Case  No.  279. 

Jn  re  CLAIX  07  LEWIS  KNITTING  GO. 

1.  £VID£NC£ — COHHITXENTS. — To  entitle  claimant  to  reimbursement  for  lost 
sustained  on  commitments  in  connection  with  the  performance  of  a  Oov- 
emment  contract  it  must  appear  that  such  commitments  were  procured 
upon  the  faith  of  the  contract. 

t.  CLAIK  AND  DECISION.— This  claim  arises  under  the  act  of  Harch  2,  1919. 
On  a  former  hearing  before  the  Board  of  Contract  Adjustment  no  con- 
tract was  found.  On  appeal  to  the  Secretary  of  War  this  part  of  the 
decision  was  reversed  and  the  claim  returned  with  directions  to  take 
evidence  as  to  when  the  commitments  were  made.  Held,  commitment 
not  made  upon  the  faith  of  the  contract  and  claimant  denied  relief.- 

Maj.  Hill  writing  the  opinion  of  the  Board. 

ON   RECONSIDERATION. 

1.  From  the  decision  of  the  Board  of  Contract  Adjustment  re- 
ported in  decisions  volume  2,  at  page  271,  denying  relief,  claimant 
appealed  to  the  Secretary  of  War. 

2.  This  case  was  returned  to  the  Board  of  Contract  Adjustment 
with  the  following  order  of  the  Assistant  Secretary  of  War : 

"  In  this  case  I  think  that  there  clearly  was  a  request  by  the  Gov- 
ernment that  the  claimant  undertake  work  for  it,  and  proceed  forth- 
with with  preparation  therefor,  which,  if  acted  upon  by  the  claim- 
ant, would  entitle  him  to  relief  by  way  of  reimbursement  for  loss 
sustained  by  so  acting.  Mr.  Burgher  for  the  Government,  testifies 
(p.  37)  : 

^'^So  I  should  say  that  under  those  conditions  that  /  left  Mr. 
WUcax  practically  no  alternative  but  to  go  home  and  get  bicsy  on 
the  job. ^ 

{P.  43.)  " '  I  undoubtedly  at  the  time  would  tell  Mr.  Wilcox  that 
we  would  take  any  delivery  which  he  would  give  us  from  July  1  up 
to  December,  1918,  as  this  was  the  period  in  which  I  had  unfilled 
requisitions.    *    ♦    ♦ 

(P.  44.)  "'Undoubtedly  I  told  him  that  we  would  take  every 
shirt  that  he  could  turn  out,  and  more  too.' 

" '  Mr.  Shirk,  Did  you  consider  after  that  meeting  with  Mr.  Wil- 
cox that  you  had  asked  him  to  make  for  the  Government  all  the 
shirts  he  could  ? 

"'Mr.  Burgher.  I  certainly  did;  and  I  impressed  on  him  that 
Army  requirements  compelled  his  cooperation  if  he  had  an  ounce 
of  red  blood  in  his  veins. 

"'Mr.  Shirk.  And  the  sole  question  remaining  was  how  much 

he  could  make  of  them  ? 
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" '  Mr.  Burgher.  Yes.' 

"  It  does  not  follow,  however,  that  claimant  is  entitled  to  the  relief 
which  it. claims,  or  to  any  relief.  I  find  the  testimony  very  unsatis- 
factory with  regard  to  the  alleged  purchase  of  yarn  for  this  contract 
and  its  disposition  and  do  not  leel  that  the  Government  can  be  held 
responsible  for  any  part  of  the  cost  of  the  machinery  purchased. 

"  With  regard  to  the  yarn,  it  is  testified  by  Mr.  Wilcox : 

" '  We  had  all  this  yam  on  contract  for  civilian  business  and  were 
obliged  to  take  it  and  pay  for  it.' 

"  Mr.  Wilcox  is  not  cross-examined  as  to  what  he  means  by  this. 
If  it  means  that  the  yam  charged  to  the  Government  was  already 
under  contract  at  the  rates  fixed  by  the  Government,  it  probably  dis- 
poses of  all  claim  on  the  vam. 

^'  It  is  noted  also  in  this  connection  that  the  claimant's  statement 
of  claim  uses  somewhat  vague  language  as  to  this  yarn,  saying: 

" '  When  it  was  found  that  the  Government  did  not  require  the 
goods  mentioned,  the  Lewis  Knitting  Company  had  on  hand  and  un- 
der contract  12,000  pounds  of  yam  and  Imitting  and  finishing  ma- 
chinery, to  which  reference  has  already  been  made.' 

"  There  is  no  satisfactory  evidence  as  to  the  exact  amount  of  the 
loss,  if  any,  suffered  by  the  claimant  on  the  yarn,  nor  is  there  evi- 
dence of  any  checking  up  or  audit  which  would  show  what  yam,  if 
any,  was  purchased  for  this  contract  which  would  not  have  been  pur- 
chased for  civilian  business.  It  is  also  noted  that  the  alleged  pur- 
chase price  is  stated  by  a  Government  witness  to  have  been  above  the 
market  price.  If  so,  the  Government  should  not  be  compelled  to 
stand  the  loss. 

"  The  record  is  returned  to  the  Board  of  Contract  Adjustment  with 
instructions  to  ascertain  whether  any  yarn  which  claimant  was  not 
otherwise  under  contract  to  take  and  would  not  have  purchased  for 
his  commercial  business  was  purchased  by  claimant  especially  for 
this  contract ;  and  if  so,  what  loss,  if  any,  was  sustained  by  claimant 
on  such  purchase;  adjustment  in  that  event  to  be  made  on  the  usual 
basis  under  Supply  Circular  111. 

"(Signed)  Benedict  Ckowell, 

"  The  Assistant  Secretary  of  War^  Director  of  Munitions,^ 

3.  Claimant  furnished  at  the  request  of  this  Board  the  following 
letterpress  copies  on  its  orders  for  the  yam  for  which  it  requested 
reimbursement : 

"  Chas.  J.  Webb  &  Co., 

"  Chicago^  III. 

"  GENTiiEMENs  Against  our  order  #2457  kindlv  enter  specifica- 
tions for  7,500  pounds  of  single  22's,  natural  double-carded  yam  on 
cones^  and  ship  1,500  pounds  each  month  commencing  June  1st. 

"  Kindly  see  that  this  yarn  is  clean  and  free  from  specks;  some  of 
the  yam  that  we  are  receiving  from  you  is  good  and  some  is  not^ 
and  we  are  paying  the  extra  price  to  get  clean  yam. 

"  Kindly  give  the  matter  your  attention,  ana  greatly  oblige, 
"  Yours,  very  truly. 


"  JLW/PMD 
"  Mat  9,  1918." 
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"  Cha8.  J.  Webb  &  Co., 

^^PMladelphia^  Pa. 

"  Gentlemen  :  Against  order  #2457  kindly  enter  specifications  for 
3,000  pounds  of  single  22's  natural  double-carded  yam  on  cones. 
Ship  1,000  per  montn  the  first  of  each  of  the  following  months: 
September,  October,  and  November. 
''  Kindly  acknowledge  the  above,  and  oblige, 
"  Yours,  very  truly, 

"Lewis  Knitting  Company. 
''  JLW/ED 
"August  6,  1918." 

''  Chas.  J.  Webb  &  Co., 

^Ji06  Ins.  Exchange^  Chicago^  lU, 

"  Gentleman  :  Against  order  #2457  kindly  enter  specifications  for 
6,000  pounds  of  single  22's,  natural  double-carded  yam  for  shipment, 
IjOOO  pounds  the  first  of  each  of  the  following  months :  September, 
October,  November,  December,  January,  and  February. 
"  Kinoly  acknowledge  the  above,  and  oblige, 
''  1  ours,  very  truly, 

"Lewis  Knittino  Company. 
"JLW/ED 
"August  12,  1918." 

4.  Claimant  was  unable  to  furnish  a  copy  of  the  order  No.  2457 

referred  to  in  each  of  the  above  orders,  and  recommended  that  this 

order  be  confirmed  by  correspondence  with  Charles  J.  Webb  &  Co., 

who  furnished  to  this  section  a  copy  of  their  confirmation  of  this 

order,  as  follows: 

"  Date :  April  9, 1918. 
"  We  hereby  confirm  order  as  below. 

"(Signed)  Lewis  Knitting  Co., 

^^Janesville^  Wis. 
"  Order  No.  2467. 

"  We  enter  your  order  as  below,  subject  to  delays  by  reason  of  fires, 
strikes,  or  any  legitimate  inability  of  the  mill  to  deliver. 

Quantity.  Coant.  Description.  Price.  Terms. 

35,000  lbs.        28/1.        Cones  special        78.        2%  fol.  mo.  from 

mock.  date  of  invoice. 

Goods  sold  f .  o.  b. 
shipping  point* 
freight  allowed 
to  destination. 

"  Shipment  from  mill. 

"  July,  8,000  weekly. 

"Chas.  J.  Webb  &  Co.  (Inc.), 
«  Per ." 


U  Q*;: 
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DECISION. 

1.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  fore- 
going order,  the  decision  of  the  Bpard  of  Contract  Adjustment,  dated 
November  14,  1919,  denying  relief  is  hereby  vacated  and  set  aside, 

2.  It  is  the  opinion  of  this  section  that  the  claimant  did  not  incur 
its  obligation  for  the  yarn  upon  the  faith  of  the  agreement  to  manu- 
facture cotton  undershirts.  While  the  decision  of  the  Secretary  of 
War  does  not  state  the  date  upon  which  the  request  on  the  part  of 
the  Government  was  made,  the  language  quoted  from  Mr.  Burgher's 
testimony  is  from  the  conference  between  Mr.  Burgher  and  claim- 
ant's Mr.  Wilcox  in  New  York  City  on  or  about  June  5,  1918. 
Mr.  Wilcox  testified  that  this  conference  wag  in  the  early  part  of 
June.  Two  of  the  three  orders  for  yarn  upon  which  the  claim  is 
based  are  dated  after  that  date,  namely,  August  6  and  August  12, 
1918.  These  two  orders,  however,  are  not  original  orders,  but  are 
requests  for  shipment  of  specific  amounts  to  apply  against  the  order 
No.  2457,  which  itself  was  given  on  or  about  April  9,  1918. 

3.  It  is  the  opinion  of  this  section  therefore  that  although  an  agree- 
ment has  been  found  between  claimant  and  the  Government  for  the 
manufacture  of  cotton  undershirts,  it  clearly  appears  that  claimant's 
commitment  for  the  yam  for  which  it  requests  reimbursement  was 
made  a  long  time  prior  to  the  date  of  the  agreement  and  therefore 
not  made  upon  the  faith  of  the  agreement. 

4.  For  the  reasons  above  stated  claimant  is  not  entitled  under  the 
act  of  March  2,  1919,  to  the  relief  sought,  and  its  claim  is  hereby 
denied  and  dismissed. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section ;  Col.  Hull  commrring  for  the  War  Department  Claims  Board. 


September  28,  1920. 
Case  No.  2779. 

In  re  CLAUC  OF  VntamA  EED  OIL  P&ODUCTS  CO. 

(Rehearing.) 

1.  CLAUC  AKD  DE0ISZON.--Thi8  olalm  for  |5,890.89,  arising  under  the  act  of 
March  3,  1919|  was  heard  by  the  appeal  seetton  of  the  War  Department 
Olalmi  Board  on  July  81,  1920,  and  relief  was  denied.  TTpon  appUoation 
of  claimant  a  rehearing  was  held  on  September  18,  at  which  time  it  was 
determined  that  the  former  deeision  should  be  reafflrmed.  Held,  claimant 
it  not  entitled  to  relief.    For  full  statement  of  facts,  see  former  opinion. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  claim  comes  before  the  Board  for  rehearing  on  a  petition 
presented  by  claimants  after  decision  of  this  Board  rendered  July 
31, 1920,  denying  relief,  and  is  for  $5,390.89,  by  reason  of  an  informal 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  A  rehearing  was  held  on  September  13, 1920, 
at  which  time  the  claimant  appeared  with  counsel  and  offered  addi- 
tional evidence. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  facts  involved  in  this  case  are  fully  set  but  in  the  decision 
of  the  Board  of  July  81,  1920,  and  it  is  not  necessary  to  set  them 
out  at  length  here.    Briefly  they  are  as  follows : 

2.  The  Virginia  Bed  Oil  Products  Co.  had  in  its  possession  on 
October  15,  1918,  60  barrels  of  wool  grease  of  which  it  desired  to 
dispose.  On  that  date  the  company  received  advices  from  the  War 
Industries  Board  that  the  Government  had  taken  an  option  on  all 
wool  grease  and  no  sale  was  to  be  made  without  the  approval  of  that 
board.    The  restriction  was  removed  on  October  29, 1918. 

3.  At  the  original  hearing  Mr.  Jaecksch,  claimant's  general  man- 
ager, testified  that  he  had  offered  the  wool  grease  for  sale  to  the  Hart 
Co.,  of  Cleveland,  and  they  told  him  their  plants  were  very  much 
interested,  but  owing  to  the  Oovemment  reguiatione  they  were  v/nahle 
to  buy. 

4.  The  decision  of  July  31, 1920,  denied  relief  on  the  ground  that: 

^  Claimant  has  failed  to  establish  its  allegations  that  its  loss  was 
caused  by  the  action  of  the  War  Industries  Board.  Had  claimant 
been  able  to  negotiate  a  sale  during  the  two  weeks  (October  16- 
October  29)  iii  which  the  War  Industries  Board  endeavored  to  con- 
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trol  claimant's  wool  grease,  it  does  not  appear  that  that  board  would 
have  prevented  the  sale.  The  letter  of  October  14th  required  daim- 
ant  not  to  make  a  sale  '  without  the  approval  of  this  board.'  The  tes- 
timony of  claimant's  only  witness  shows  that  it  received  no  offers 
for  its  wool  grease  during  that  period  and  that  quite  independently 
of  the  action  of  the  War  Industries  Board  the  Cleveland  firm  did  not 
offer  to  take  the  wool  grease  in  question." 

5.  At  the  rehearing  on  iSeptember  13, 1920,  Mr.  Jaecksch  again  tes- 
tified, and  introduced  exhibits  consisting  of  a — 

(1)  Letter  from  George  L.  Hart  Co.,  of  Cleveland,  Ohio,  dated 
October  13,  1918,  requestmg  claimant's  best  price  on  wool  grease. 

(2)  Telegram  from  claimant  to  George  L.  Hart  Co.,  dated  October 
14, 1918,  quoting  price  of  25  cents  per  gallon. 

(3)  Letter  from  claimant  to  George  L.  Hart  Co.,  under  date  of 
Octooer  16,  1918,  confirming  above  telegram. 

(4)  Letter  from  George  L.  Hart  Co.  to  claimant,  under  date  of 
October  18, 1918,  as  follows : 

"  George  L.  Hart  Co.,  Brokers, 

"  Oils  and  Heavy  Chebcicals, 
"  316  WiUiamson  Building ^  CUveland^  October  18^  1918. 

"  Virginia  Red  Oil  Products  Corporation, 

Baltimore^  Md, 

"Gentlemen;  We  are  in  receipt  of  your  valued  telegram  of 
October  14th  as  follows : 

"*  Answering  letter  quote  260  net  Baltimore  50  to  60  barrels 
Degras  subject  prior  sale  and  Government  restrictions.' 

"Also  in  receipt  of  your  valued  communicatioi^of  the  15th  inst. 

"  In  replying  to  above  we  submitted  your  quotation  to  our  clients, 
also  sample,  and  we  are  still  waiting  to  hear  from  them,  but,  coinci- 
dentally,  while  the  writer  was  in  the  office  of  our  clients  a  day  or 
two  ago  they  had  received  a  letter  from  the  War  Trade  Bureau  mak- 
ing some  restrictions  on  this  commodity  and  for  that  reason  it 
brought  our  prospective  deal  to  an  uncertainty,  but  our  clients  have 
informed  us  that  they  will  notify  us  promptly  when  they  know  just 
how  far  they  can  go  m  this  matter  and  we  will  then  get  in  immediate 
communication  with  you. 

"  Thoroughly  appreciating  your  promptness  and  courtesy,  we  beg 
to  remain, 

"  Yours,  very  truly, 

"George  L.  Hart  Company, 
"  Per  George  L.  Hart. 

"  GHL/ART." 

Mr.  Jaecksch  further  stated  that  the  above  communication  con- 
stituted the  whole  of  the  only  negotiations  had  by  claimant  for  the 
sale  of  their  wool  grease  during  the  existence  of  the  restrictions 
imposed  by  the  War  Industries  Board. 

decision. 

1.  This  Board  finds  nothing  in  the  additional  evidence  adduced  at 
the  rehearing  to  justify  any  alteration  of  its  former  decision.    The 
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letter  quoted  above  serves  to  modify  rathet  than  confirm  the  former 
testimony  of  claimant's  general  manager.  Mr.  Jaecksch  had  testified 
that  owing  to  Government  regulations  they  were  unable  to  buy. 
The  letter  is  apparently  not  susceptible  of  such  positive  construc- 
tion. It  is  true  the  letter  states  that  the  restrictions  had  brought 
the  prospective  deal  to  an  uncertainty,  but  the  Board  can  find 
nothing  to  justify  the  conviction  that  the  regulations  prevented  the 
sale  of  the  wool  grease,  or  that  same  would  have  been  consummated 
in  the  absence  of  said  regulations. 

2.  For  the  reasons  set  forth  above  the  decision  of  this  Board  of 
July  31,  1920,  is  reaffirmed  and  the  relief  prayed  for  denied. 

DISPOSITION. 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  CoL  Hull  concurring  for  the  War  Department  Claims  Board. 


September  28, 1920. 
Case  No.  1806. 

In  re  GLAIX  OF  J.  G.  WHITE  EUGIHEEBIHG  CO. 

1.  CXAIX  AKD  DECISION. — This  olalxn  was  heard  by  the  Board  of  Contract 
Adjustment,  which  denied  relief.  On  appeal  hy  the  claimant  to  the  Sec- 
retary of  War  it  was  directed  that  the  case  be  noted  for  reconsideration 
under  certain  restrictions.  The  claimant  by  counsel  flies  a  statement 
refusing  to  appear  and  participate  in  the  proceeding  under  such  restric- 
tion. Held,  that  the  claimant  be  denied  all  relief.  For  a  full  statement 
of  the  facts,  see  Decisions  of  the  Board  of  C'ontraot  Adjustment,  Volume 
3,  page  618. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  From  a  decision  of  the  Board  of  Contract  Adjustment,  reported 
in  Decisions,  Volume  3,  at  page  618,  denying  relief,  claimant  ap- 
pealed to  the  Secretary  of  War. 

2.  Under  date  of  July  22,  1920,  this  case  was  returned  to  this 
section  with  the  following  order  of  the  Secretary  of  War : 

"After  careful  consideration  of  the  record  herein  and  of  the  memo- 
randa of  the  special  advisers,  it  is  directed  that  further  proceedings 
be  had  in  accordance  with  the  accompanying  recommendation  signed 
by  Judge  Peele  and  Mr.  Goodale. 

"  Under  the  circumstances  indicated  by  the  present  record,  I  am 
unable  to  adopt  the  view  of  the  majority  of  the  advisers  to  the  effect 
that  the  temporary  work,  merely  because  of  its  temporary  character, 
can  be  treated  as  separate  from  the  original  contract. 

"(Signed)  Newton  D.  Baker, 

"  Secretary  of  War."" 

3.  This  case  was  set  down  for  hearing  on  September  21,  1920.    At 

this  hearing  claimant  appeared  specially  by  its  attorney,  who*  made 

the  following  statement : 

"  This  claim  was  originally  heard  before  the  Board  of  Contract 
Adjustment,  which  on  February  10,  1920,  made  a  decision  denjing 
any  and  all  relief.  The  claimant  applied  to  the  Secretary  of  War 
for  a  review  of  the  decision,  and  the  Secretary  of  War^  disregarding 
the  recommendation  of  a  majority  of  the  board  of  advisers  to  whom 
the  matter  had  been  referred  by  him,  directed  that  further  proceed- 
ings be  had  in  accordance  with  a  recommendation  signed  by  Jud^je 
Peele  and  Mr.  Goodale,  which  recommendation  requires  that  in  such 
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further  proceedings  the  temporary  character  of  the  work  for  which 
compensation  is  claimed  shall  be  disregarded.  The  claimant  can  not 
accede  to  this  ruling  or  take  part  in  any  proceeding  conducted  in 
accordance  with  it,  and  therefore  must  decline  to  participate  in 
any  way  in  the  present  hearing." 

DECISION. 

In  view  of  the  statement  of  claimant's  counsel  no  further  proceed- 
ings will  be  had  before  this  section,  and  all  relief  asked  for  must  be 
denied. 

DISPOSITION. 

A  copy  of  this  decision  will  be  transmitted  to  the  Air  Service  Sec- 
tion for  its  information. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section ;  C!ol.  Hull  concurring  for  the  War  Department  Claims  Board. 


September  29,  1920. 
Case  No.  2834. 

In  re  CLAIX  OF  XTTELLEB  XETALS  CO. 

1.  AMOBTIZATION  OF  FACILITIES.^Where  fadUties  were  not  specifieaUy  pro- 

vided for  by  the  contractor  for  the  performance  of  the  contract  and  there 
was  no  express  or  implied  agreement  by  the  Government  provldlag  for 
their  amortization,  claimant  is  not  entitled  to  reimbursement  therefor 
or  to  the  unabsorbed  amortization  thereon  nnder  the  act  of  March  2,  1919. 
(Benby  Motor  Truck  Co.,  No.  1504,  Decisions  Board  of  Contract  Adjustment, 
Vol.  8,  p.  1018.) 

2.  CLAIM  AKD  DECISION.— This  claim  for  $108,238.74  arises  under  the  act  of 

March  2,  1919.    Held,  claimant  not  entitled  to  relief. 

Maj.  O'Neill  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  17,  1919,  for  $103,238.74,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  daimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

The  appeal  section  finds  the  following  to  be  the  facts : 

1.  On  November  19,  1917,  Mr.  H.  V.  Ruebsam,  the  resident  sales- 
man of  the  claimant  company  in  Washington,  addressed  to  the  pur- 
chase section,  Gun  Division,  Bureau  of  Ordnance,  the  following 
letter : 

"Attn.  Capt.  Andrews. 

"  Dear  Sirs  :  Beferring  to  conversation  this  morning,  will  you 
kindly  have  sent  to  our  factory  at  Decatur,  Illinois,  an  invitation  to 
bid  on  finished  detonator  fuses,  as  well  as  to  our  Port  Huron, 
Michigan,  factory?  , 

"As  already  explained  to  you,  we  have  facilities  for  doing  this 
work  at  each  of  the  above  plants. 
"  Respectfully, 

"Mueller  Mfg.  Company. 

"  ( Signed )  H.  V.  Ruebsam." 

2.  Early  in  January,  1918,  Mr.  Ruebsam  had  a  conversation  with 
Capt.  Austin  W.  Andrews,  then  in  charge  of  negotiations  for  con- 
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tracts^  covering  fuses,  concerning  which  Mr.  Ruebsam  has  testified  in 
chief  as  follows : 

"Mr.  Webber  (attorney  for  claimant).  You  may  tell  this  Board 
just  what  took  place  between  you  and  Capt.  Andrews  on  the  first 
occasion  when  the  order  was  given. 

"Mr.  Ruebsam.  I  was  informed  by  Capt.  Andrews  that  as  a  re- 
sult of  my  solicitation  and  his  inquiries  through  the  proper  depart- 
ments, that  it  had  been  their  decision  to  award  my  company  an  order 
for,  I  believe  it  was,  300^000  Mark  V  detonating  fuses.  I  explained 
to  Capt.  Andrews  that  I  appreciated  that,  but  inasmuch  as  we  had 
quite  an  experience  in  making  munitions,  to  machine  up  and  to  tool 
up  to  get  ready  to  produce  any  fuses  at  all  would  mean  such  a  great 
outlay  of  money  and  time  that  it  would  hardly  pay  us  or  prove 
profitable  anyway  on  an  order  for  only  300,000,  and  I  recollect  that 
he  said  that  there  was  a  possibility  of  his  being  able  within  a  veiy 
short  time,  to  increase  tnis,  depending  upon  certain  action  which 
another  concern  would  take,  and  a  few  days  later,  a  day  or  two  later, 
he  increased  my  order  to  an  even  million. 

"  Mr.  Ruebsam.  I  even  went  back  to  Capt.  Andrews  and  said  that 
a  million  was  a  nice  quantity,  but  hardly  suiBcient,  if  that  was  all 
we  were  going  to  get,  for  us  to  go  ahead  with  the  outlay  and  ex- 
pense, and  during  the  course  of  our  conversation  he  told  me  that  I 
could  count  on  his  doubling  that  quantity  when  this  new  program 
which  was  expected  out  the  following  month  came  through,  and  this 
program  he  expected  to  at  least  double  his  present  program.  In 
fact,  as  I  recall  it^there  were  a  couple  of  programs  in  view. 

"  Mr.  Webber.  What  was  said,  Mr.  Ruebsam,  in  reference  to  your 
company  preparing,  putting  in  facilities,  machinery,  etc.,  for  this 
work? 

"  Mr.  Ruebsam.  I  was  instructed  by  Capt.  Andrews  to  advise  mv 
company  to  go  ahead  and  prepare  to  take  care  of  his  order  which 
was  based  on  the  present  program,  and  also  on  the  additional  order 
which  he  promised  would  be  given  us  in  the  regular  way  at  the  time 
of  the  release  of  the  next  program. 

"Mr.  Webber.  Did  you  notify  your  company  of  this  order? 

"Mr.  Ruebsam.  I  did. 

"Mr.  Webber.  What  did  you  say  to  them  about  what  Capt. 
Andrews  had  informed  you  about  preparing  facilities? 

"  Mr.  Ruebsam.  I  repeated  the  instructions  which  he  gave  me  and 
his  conversation  urging  us  to  be  prepared  to  take  care  of  his  wants 
on  the  coming  program. 

"Mr.  Webber.  What  did  you  say  with  reference  to  interviewing 
Capt.  Andrews  again  regarding  the  company  putting  in  these  facili- 
ties? Did  you  inform  him  that  they  agreed  to  that  and  were  putting 
them  in  or  anything  of  that  kind  ? 

"]ifr.  Ruebsam.  Yes;  I  recall  several  conversations  with  Capt. 
Andrews  in  which  he  asked  me  how  we  were  getting  along  and  how 
things  were  going,  and  I  reported  on  my  conversations  with  my 
people,  and  from  our  correspondence,  that  they  were  doing  every- 
thing with  regard  to  that,  and  in  fact  we  were  working  to  get 
priority  orders  from  the  Government  for  facilities  which  we  needed 
to  have."     (Stenographic  record  pp.  31-84.) 
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On  cross-examination  Mr.  Ruebsam  testified  in  part  as  follows : 

"Maj.  O'Neill.  As  the  representative  of  the  company  what  did 
you  agree  to  do? 

"  Mr.  Ruebsam.  I  made  no  agreement  that  I  remember, 
"Maj.  O'Neill.  It  was  a  statement  of  what  he  wanted  you  to  do? 
"  Mr.  Ruebsam.  Exactly. 

"  Maj.  O'Neill.  But  you  entered  into  no  contract  with  him  at  that 
time  with  respect  to  what  you  would  do  ? 
"Mr.  Ruebsam.  No,  sir.'^   (Stenographic  record,  p.  43.) 

3.  With  respect  to  the  transaction  Capt.  Andrews's  testimony  in 
chief  is  as  follows: 

"  Mr.  Andrews.  On  about  January  3rd  I  awarded  Mr.  Ruebsam 
a  contract  for,  as  I  recollect  it,  300,000  Mark  V  French  detonating 
fuses.  Mr.  Ruebsam  advised  me  at  that  time  that  his  company  had 
a  plant  at  Decatur  and  expected  to  put  in  operation  one  at  Port 
Huron,  Michigan.  He  advised  me  that  the  amount  of  this  order  was 
not  large  enough  to  keep  both  plants  in  operation,  and  I  told  him  at 
that  time  there  was  an  additional  amount  of  fuses  which  would 
perhaps  not  be  taken  up  by  some  other  contractor  which  I  could 
award  him  at  some  later  date.  This  contractor  did  not  take  up  this 
amount  of  fuses,  and  later,  I  think  about  the  sixth  of  January,  I 
awarded,  through  Mr.  Ruebsam,  to  his  company,  a  contract  for 
1,000,000  of  these  Mark  V  fuses. 

"Mr.  Webber.  In  that  same  transaction  what  else  occurred  with 
reference  to  a  further  agreement  for  fuses? 

"Mr.  Andrews.  I  agreed  to  give  your  company,  through  Mr. 
Ruebsam,  a  contract  for  an  additional  2,000,000  Mark  V  fuses  at 
such  time  as  program  5  was  released. 

"  We  were  given  unofficiallj^  to  understand  that  program  5  would 
contain  from  40,000,000  to  50,000^000  additional  fuses,  and  as  a 
matter  of  insurance  I  agreed  to  give  Mr.  Ruebsam  this  additional 
contract  for  fuses.  We  had  been  instructed  to  follow  out  this  pro- 
cedure so  as  to  insure  future  production,  and  from  the  reports  which 
had  been  given  me  by  other  departments  I  was  of  the  opinion  that 
your  company  could  carry  on  any  future  production,  and  I  therefore 
advised  him  to  be  prepared  to  take  up  this  order. 

"Mr.  Webber.  What  did  you  say  in  reference  to  installinff  or 
putting  in  facilities  for  the  orders,  whether  they  should  go  anead 
with  that? 

"  Mr.  Andrews.  I  told  him  to  go  ahead  with  that.  He  advised  me 
at  that  time  that  it  would  be  necessary  to  transfer  fixtures  from  Port 
Huron  and  to  procure  additional  fixtures.  This  procedure  I  advised 
him  to  take. 

"  Mr.  Webber.  In  what  amount  were  those  orders  to  be  given  that 
you  agreed  to  give:  what  amount  of  fuses? 

"  Air.  Andrews.  The  original,  as  I  stated,  was  for  300,000,  and  then 
I  awarded  an  additional  contract  for  700,000,  making  a  total  of 
1,000,000,  and  1  promised  him  an  additional  order  for  2,000,000. 

"  Mr  .Webber.  And  that  was,  as  you  understand,  the  same  kind  of 
an  order  that  you  had  given  for  the  1,000,000,  a  verbal  order  to 
proceed  ? 

"  Mr.  Andrews.  Yes. 
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"  Mr.  Webber.  As  a  matter  of  fact,  is  it  not  true  that  all  the  orders 
given  at  that  time  were  verbal  orders  and  were  later  followed  by 
written  specifications? 

"  Mr.  Andrews.  They  were. 

'*  Mr.  Webber.  And  this  additional  order  for  2,000,000  No.  V  fuses 
was  given  in  the  ordinary  way  ? 

''Mr.  Andrews.  It  was  contingent  on  the  fact  that  there  would 
be  released  an  additional  program  of  50,000,000  fuses."  (Steno- 
graphic record,  pp.  12-15.) 

In  response  to  questions  by  the  member  of  the  appeal  section  con- 
ducting the  hearing,  Capt.  Andrews  testified  in  part  as  follows : 

"Maj.  O'Neill.  Captain,  at  that  time  it  was  your  practice  and  the 

Stractice  of  every  other  department  of  ordnance  to  urge  all  manu- 
acturers  to  put  their  facilities  to  their  highest  point,  was  it  not? 

"  Mr.  Andrews,  It  was. 

"Maj.  O'Neill.  And  in  your  statements  to  the  Mueller  people  you 
made  no  different  statement  from  what  you  did  to  any  manufacturer 
that  might  interview  you  with  respect  to  facilities  ? 

"Mr.  Andrews.  None  whatever,  to  those  who  had  been  awarded 
contracts. 

"Maj.  O'Neill.  And  when  a  contractor  came  to  you  to  talk  about 
manufacturing  anything  that  the  Ordnance  Department  required^ 
it  was  your  practice  at  that  time  to  urge  him  to  put  in  facilities,  all 
of  the  capacity  that  you  could  get,  was  it  not  ? 

"Mr.  Andrews.  I  would  hardly  go  as  far  as  to  say  that.  Major; 
those  to  whom  we  had  awarded  contracts  and  were  confident  could  go 
ahead  with  that  we  urged  to  increase  facilities. 

"Maj.  O'Neill.  You  urged  them  to  increase? 

"  Mr.  Andrews.  Yes. 

"Maj.  O'Neill.  Did  you  understand  at  that  time  you  were  con- 
tracting with  these  people  to  save  them  from  loss  on  any  facilities 
that  they  might  install  f 

"Mr.  Andrews.  No. 

"Maj.  O'Neiijl.  You  had  no  such  thought  in  contemplation? 

"Mr.  Andrews.  No.  We  were  insuring  ourselves  for  future  pro- 
duction. 

"Maj.  O'Neill.  Exactly.  There  was  this  distinction  between  the 
order  tor  the  million  fuses  and  the  order  for  the  additional  two  mil- 
lion, that  you  had  authority  at  that  time  to  enter  into  a  formal  con- 
tract for  a  million  fuses? 

"Mr.  Andrews.  I  did. 

"Maj.  O'Neill.  But  your  authority  to  contract 'beyond  that  was 
dependent  on  the  program  5  being  released  ? 

^Mr.  Andrews.  Yes,  sir. 

"Maj.  O'Neill.  If  anything  had  happened  so  that  program  No.  5 
had  not  been  released  you  could  not  have  completea  the  arrange- 
ment? 

"Mr.  Andrews.  No. 

"Maj.  O'Neill.  You  simply  had  advance  information  that  pro- 
gram 5  in  all  probability  would  be  released  ? 

"Mr.  Andrews.  I  did. 
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"Maj.  O'Neill.  And  conditioned  upon  this  being  released  you 
told  them  that  they  would  be  given  an  additional  order  for  two 
million  fuses? 

"Mr.  Andrews.  Yes. 

"Maj.  O'Neill.  So,  then,  you  did  not  at  that  time  give  tnem  an 
absolute  order  for  three  million  fuses,  did  you  ? 

"Mr.  Andrews.  I  gave  them  an  order  based  on  the  release  for 
those  two  million. 

"Maj.  O'Neill.  No;  I  think  there  is  a  distinction  you  want  to 
draw  here,  Captain,  that  is  very  essential.  Did  you  at  that  time  abso- 
lutely contract  with  them  for  three  million  fuses,  or  did  you  contract 
with  them  for  one  million,  with  the  statement  that,  contingent  upon 
the  release  of  program  5,  they  would  be  given  an  additional  two 
million? 

"  Mr.  Andrews.  I  contracted  with  them  for  one  million,  with  the 
promise  of  two  million  when  program  5  was  released."  (Steno- 
graphic record,  pp.  23-26.) 

"Maj.  O'Neill.  There  was  a  written  order  executed  for  this  mil- 
lion fuses,  was  there  not? 

"Mr.  Andrews.  Yes. 

"Maj.  O'Neill.  And  that  was  the  usual  form  of  ordnance  con- 
tract? 

"  Mr.  Andrews.  It  was. 

"Maj.  O'Neill.  It  contained  a  clause  with  reference  to  cancella- 
tion in  the  event  of  the  termination  of  the  war,  etc.? 

"  Mr.  Andrews.  It  did. 

"Maj.  O'Neill.  If  the  additional  formal  order  had  been  given  for 
the  manufacture  of  Mark  V  fuses  by  this  claimant,  that  contract 
would  necessarily  have  contained  the  same  provision  with  respect  to 
cancellation,  would  it  not? 

"Mr.  Andrews.  It  would."    (Stenographic  record,  p.  29.) 

4.  Pursuant  to  the  conversation  above  referred  to  there  was  exe- 
cuted formal  Ordnance  contract  P2820-1483a,  dated  February  14, 
1918,  and  for  machining,  assembling,  and  packing  1,000,000  French 
type  Mark  V  fuses,  at  60  cents  each. 

This  contract  contained  the  following  provisions  with  respect  to 

cancellation : 

"Article  IV.  This  contract  being  necessitated  by  a  state  of  war 
now  existing  between  the  United  States  of  America  and  the  Imperial 
German  and  the- Imperial  Royal  Austro-Hungarian  Governments, 
it  is  desirable  and  expedient  that  provision  be  made  for  its  cancella- 
tion upon  fair  and  equitable  terms  in  the  event  of  termination  or 
limitation  of  the  war.  or  if  in  anticipation  thereof  or  because  of 
changes  in  methods  oi  warfare  the  Chief  of  Ordnance  should  be  of 
the  opinion  that  the  completion  of  this  contract  has  become  unneces- 
sary, it  is  therefore  provided  that  at  any  time,  and  from  time  to  time, 
during  currency  of  this  contract,  the  Chief  of  Ordnance  may  notify 
the  manufacturer  that  any  part  or  parts  of  the  articles  or  material 
herein  contracted  for  then  remaining  to  be  delivered  shall  not  be 
manufactured  or  delivered. 
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"  In  the  event  of  the  cancellation  of  this  contract  as  in  this  article 
provided,  the  United  States  will  inspect  the  completed  article  or 
material  then  on  hand  and  such  as  may  be  completed  within  thirty 
(30)  days  after  such  notice  and  will  pay  to  the  manufacturer  the 
price  herein  fixed  for  the  articles  or  material  accepted  by  and  de- 
livered to  the  United  States.  The  United  States  will  also  pay  to  the 
manufacturer  the  cost  of  the  component  materials  and  parts  then  on 
hand  in  an  amount  not  exceeding  the  requirements  for  the  comple- 
tion of  this  contract,  which  shall  oe  in  accordance  with  the  specifica- 
tions referred  to  in  schedule  1  hereto  attached,  and  also  all  costs 
theretofore  expended  and  for  which  payment  has  not  previously 
been  made,  and  all  obligations  incurred  solely  for  the  performance 
of  this  contract  of  which  the  manufacturer  can  not  be  otherwise 
relieved.  To  the  above  may  be  added  such  sums  as  the  Chief  of 
Ordnance  may  deem  necessary  to  fairly  and  justly  compensate  the 
manufacturer  for  work,  labor,  and  service  rendered  under  this  con- 
tract. Title  to  all  such  component  material  and  parts  paid  for  bv 
the  United  States  under  this  article  shall,  immeaiately  upon  such 
payment,  vest  in  the  United  States. 

"  The  United  States  may  refuse  to  make  any  payment  or  to  reim- 
burse the  manufacturer  for  or  on  account  of  competent  material  or 
parts,  whether  unused  or  in  the  process  of  manufacture  or  manu- 
factured as  provided  in  this  article,  in  respect  to  the  delivery  of 
which  components  the  manufacturer  shall  be  in  inexcusable  arrears 
at  the  time  of  such  termination  or  cancellation. 

'*The  decision  of  the  Chief  of  Ordnance  as  to  payments  and 
allowances  to  the  manufacturer  under  this  article  made  in  accordance 
with  the  terms  of  this  contract  and  with  the  "  Definition  of  costs," 
issued  by  the  Finance  Division,  Ordnance  Department,  United  States 
Army,  dated  June  27, 1917,  made  a  part  hereof,  will  be  final. 

"The  foregoing  provision  with,  regard  to  payments  to  be  made  by 
the  United  States  upon  the  cancellation  of  this  contract  shall  also 
apply  in  the  event  that  performance  by  the  manufacture  of  this  con- 
tract is  finally  prevented  by  causes  determined  by  the  Chief  of  Ord- 
nance to  have  been  beyond  the  control  or  without  the  fault  of  the 
manufacturer." 

5.  The  above-mentioned  contract  was  supplemented  by  a  contract 
dated  May  18,  1918,  the  supplement  changing  the  provisions  of  the 
original  contract  with  respect  to  materials  to  be  furnished  and  in- 
creasing the  price  to  $0.70625  per  fuse. 

The  exact  date  on  which  this  supplemental  contract  was  signed 
by  the  claimant  is  in  doubt,  but  the  record  establishes  that  it  was 
about  August  19,  as  on  that  date  duplicate  copy  was  mailed  claim- 
ant. 

6.  On  December  13,  1918,  production  under  contract  P2820-1483a 
and  the  supplement  thereto  was  suspended  at  the  request  of  the  Gov- 
ernment. Under  this  contract  569,150  fuses  were  produced,  accepted, 
and  paid  for  by  the  Government. 
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7.  The  claimant  has  submitted  Class  A  claim  0~B,  C1541,  under 
which  statutory  award  has  been  executed  and  accepted  by  the  claim- 
ant.   Said  award,  however,  contains  the  following  provision : 

''  The  acceptance  of  this  award  shall  be  without  prejudice  to  the 
right  of  the  contractor  to  file  and  prosecute  a  Class  ^  h '  claim  for 
certain  facilities  used  in  connection  with  this  contract." 

8.  The  amount  of  the  Class  B  claim  now  under  consideration  is 
stated  as  follows: 

Total  amount  of  aU  facilities $321,728.96 

Removed  by  Government 38, 365. 24 


288,363.72 
Salvaged  by  Mueller 128, 505. 61 

Amount  to  be  prorated  over  claims  A  &  B 164, 858. 11 

One-third  (i)  has  been  appUed  to  A  claim  (X.  O.  B.  0.  1541) 51,619.37 

Two-thirds  (§)  to  be  applied  to  the  B  claim  here  presented 103,238.74 

DECISION. 

1.  Was  there  a  meeting  of  the  minds,  the  establishment  of  a  con- 
tractual relation,  between  Capt.  Andrews,  representing  the  Govern- 
ment, and  Mr.  Ruebsam,  representing  the  claimant,  with  respect  to 
facilities? 

Close  attention  to  the  testimony  as  given  at  the  hearings  and  a 
careful  examination  of  the  record  compels  a  negative  answer.  The 
record  is  convincing  that  beyond  the  1,000,000  fuses  Capt.  Andrews 
gave  merely  a  unilateral  conditional  promise  of  an  additional  order 
in  the  future. 

That  the  claimant's  action  in  the  installation  of  its  facilities  was 
not  impelled  by  the  belief  that  it  had  a  firm  order  for  3,000,000  fuses 
is  convincingly  established  by  their  own  acts  and  statements.  They 
accepted  the  formal  written  contract  for  1,000,000  fuses  containing  a 
cancellation  clause  and  which  made  no  reference  to  facilities.  They 
are  chargeable  with  notice  that  any  future  contracts  would  contain 
a  similar  cancellation  clause.  Later  they  accepted  a  supplement  to 
the  contract  which  made  no  reference  to  facilities. 

On  January  16,  1918,  Mr.  Riggin,  secretary  of  claimant  com- 
pany, wrote  purchase  section  as  follows: 

"  1.  We  do  not  yet  have  our  order  and  cannot  therefore  refer  to 
it  in  this  communication,  although  have  been  advised,  through  Capt. 
Andrews  and  our  Washington  representative,  that  order  has  been 
placed  with  us  for  l,000,oSo  of  the  Mark  V  detonator  fuses,  and 
we  have  proceeded  accordingly." 

This  statement  contradicts  the  theory  that  they  were  proceeding 
in  the  belief  that  they  had  a  firm  order  for  3,000,000  fuses  and  this 
statement  was  subsequent  to  the  conference  of  the  engineers  and  de- 
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partment  heads  of  claimant  company  in  which  Mr.  Biggin  par- 
ticipated. 

Again,  as  late  as  October  2,  1918,  the  H.  Mueller  Manufacturing 
Co.  wrote  the  Chicago  ordnance  office : 

"Under  date  of  July  10th,  1918,  we  submitted  prices  on  an  addi- 
tional order  of  Mark  V  fuses  at  the  request  of  Captain  E.  G.  Grant, 
his  request  being  dated  June  29th,  1918." 

On  this  date  their  contract  for  1,000,000  fuses  entered  into  10 
months  previously,  and  which  should  have  been  completed  in  July, 
was  only  half  completed.  If  they  believed  they  had  an  untouched 
contract  for  2,000,000  fuses,  why  submit  prices  for  an  additional 
order  ? 

Numerous  similar  circumstances  are  found  in  the  record;  to  re- 
count them  in  detail  would  serve  no  useful  purpose. 

Aided  by  the  records  made  in  other  claims  presented  by  this  claim- 
ant, reference  to  which  has  been  made  in  this  record,  it  is  not  diffi- 
cult to  visualize  the  situation  and  satisfactorily  account  for  the 
action  of  the  claimant. 

Claimant's  experience  in  the  manufacture  of  munitions  for  the 
Canadian  Government  at  its  Samia  plant  had  been  highly  satisfac- 
tory and  profitable,  and  it  had  evidently  determined  to  repeat  the 
performance  on  a  larger  scale  in  the  United  States.  Actuated  by  a 
spirit  of  business  enterprise,  as  well  as  by  a  patriotic  desire  to  assist 
in  meeting  the  demands  of  the  Government  for  increased  production 
of  munitions,  claimant  secured  the  services  of  Mr.  Kuebsam  in 
Washington,  and  through  him,  as  well  as  through  several  of  its 
officers,  entered  upon  a  vigorous  campaign  for  business  which  em- 
braced brass  rods,  brass  tubing,  forgings,  fuses,  etc.  It  relied  and 
acted  on  business  judgment  in  this  instance  and  took  a  business  risk, 
neither  relying  on  or  believing  in  the  existence  of  a  contract  for 
more  than  1,000,000  fuses. 

There  are  many  precedents  in  the  decisions  of  the  Board  of  Con- 
tract Adjustment  supporting  the  conclusions  reached  in  this  claim : 

"  Where  facilities  were  not  specifically  provided  bj^  the  contractor 
for  the  performance  of  the  contract  and  there  was  no  express  or  im- 
plied agreement  by  the  Government  providing  for  their  amortiza- 
tion, claimant  is  not  entitled  to  be  reimbursed  therefor;  or  to  the 
unabsorbed  amortization  thereon,  under  the  act  of  March  2,  1919." 
(Claim  of  Denby  Motor  Truck  Co.,  150-C-1504,  Decisions  Board  of 
Contract  Adjustment,  vol.  3,  p.  1018.) 

"  In  order  to  bind  the  Government  under  an  implied  contract  to 
pay  for  machinery  and  equipment,  the  facts  and  circumstances  lay- 
ing the  obligation  upon  the  Government  must  be  clear,  definite,  and 
precise."     (Angelica  Jacket  Co.  2064,  Vol.  Ill,  p.  249,  id.) 

"  In  the  instant  case  the  conversation  held  with  Capt.  Goodwillie 
during  which  the  advice  was  given,  was  admittedly  held  at  a  time 
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when  ^  the  requisition  had  not  yet  reached '  the  contracting  officer^ 
and  even  if  there  had  been  a  promise  at  such  a  time  that  the  con- 
tractor would  receive  an  order,  it  would  not  have  been  binding  upon 
the  Government  nor  would  such  a  promise  bring  the  case  within 
act  of  March  2."  (West  Branch  Novelty  Co.,  513,  vol.  1,  p.  391, 
id.) 

No  agreement,  express  or  implied,  having  been  entered  into  for  the 
purchase  of  machinery  or  equipment,  claimant's  petition  for  relief 
must  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  C!ol.  McKeeby  and  Capt.  Low  concurring  for  the  Appeal  Sec- 
tion ;  CoL  Hull  concurring  for  the  War  Department  Claims  Board. 


September  29,  1920. 
Case  No.  2754. 

In  re  CLADC  OF  PIEBCE-ABBOW  MOTOR  CAB  CO. 

1.  CLAIM  AHD  DECISION.^Thls  claim  was  heard  by  the  Board  of  Contract  Ad- 
justment on  June  19,  1920,  whioh  granted  claimant  relief.  On  appeal  to 
the  Secretary  of  War  this  decision  was  reyersed.  On  reconsideration 
under  direction  £rom  the  Secretary  of  War  the  decision  of  the  Board  of 
Contract  Adjustment  was  set  aside  and  vacated  and  claimant  denied 
relief.  For  full  statement  of  facts  and  former  opinion,  see  Volume  6, 
page  9S6. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

FORMER  DECISION  VAOAJBD. 

1.  On  June  19,  1920,  the  Board  of  Contract  Adjustment  rendered 
a  decision  in  the  above  claim,  granting  claimant  relief,  and  at  th€ 
same  time  issued  certificate  Form  C  and  the  accompanying  docu- 
ment setting  forth  the  nature,  terms,  and  conditions  of  the  infoimal 
agreement  found  to  have  been  entered  into  between  the  claimant  and 
the  United  States.  That  decision  was  referred  to  the  Secretary  of 
War,  and  on  September  20, 1920,  he  rendered  the  following  decision : 

"  In  the  matter  of  the  claim  of  Pierce- Arrow  Motor  Car  Company, 
Board  of  Contract  Adjustment  case  No.  150--C-2764,  and  Garford 
Motor  Truck  Company,  Board  of  Contract  Adjustment  case  No. 
150-C-2740.    On  appesd  before  the  Secretary  of  War. 

"For  the  reasons  stated  in  my  memorandum  of  July  26,  1920, 
in  the  matter  of  the  claim  of  the  Locomobile  Company  of  America 
(case  No.  150-C-2502),  the  decisions  of  the  Board  of  Contract  Ad- 
justment in  these  two  matters  are  reversed,  and  it  is  directed  that 
orders  be  entered  denying  claimants  relief." 

2.  In  accordance  with  the  foregoing  decision  of  the  Secretary  of 
War  the  decision  of  the  Board  of  Contract  Adjustment  of  the  War 
Department  re  claim  of  Pierce-Arrow  Motor  Car  Co.,  No.  2754»  ren- 
dered June  19,  1920,  is  hereby  vacated,  and  the  relief  asked  for  is 
hereby  denied.  The  certificate  Form  C  and  the  accompanying  docu- 
ment issued  at  the  time  said  decision  of  June  19,  1920,  was  rendered 
are  hereby  canceled. 

lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  appeal 
section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 
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Case  No.  2740. 

/n  re  CLAIM  OF  OABFOED  MOTOR  TBITCK  CO. 

1.  CLAIM  AND  BECI8I0K. — ^This  claim  was  heard  by  the  Board  of  Contract  Ad- 
justment on  June  89»  1920,  which  granted  claimant  relief.  On  appeal  to 
the  Secretary  of  War  this  decision  was  reversed.  On  reconsideration 
under  direction  from  the  Secretary  of  War  the  decision  of  the  Board  of 
Contract  Adjustment  was  set  aside  and  vacated  and  claimant  denied  relief. 
For  full  statement  of  facts  and  former  opinion,  see  Volume  6,  page  1025. 

Maj  Taylor  writing  the  opinion  of  the  Board. 

FORMER  DECISION  VACATED. 

1.  On  June  29,  1920,  the  Board  of  Contract  Adjustment  rendered 
a  decision  in  the  above  claim,  granting  claimant  relief,  and  at  the 
same  time  issued  certificate  Form  C  and  the  accompanying  docu- 
ment setting  forth  the  nature,  terms,  and  conditions  of  the  informal 
agreement  found  to  have  been  entered  into  between  the  claimant  and 
the  United  States.  That  decision  was  referred  to  the  Secretary  of 
War,  and  on  September  20, 1920,  he  rendered  the  following  decision : 

"  In  the  matter  of  the  claims  of  Pierce- Arrow  Motor  Car  Company, 
Board  of  Contract  Adjustment  Case  No.  150-C-2764  and  Garford 
Motor  Truck  Company,  Board  of  Contract  Adjustment  Case  No. 
150-C-2740.    On  appeal  before  the  Secretary  of  War. 

"  For  the  reasons  stated  in  my  memorandum  of  July  26,  1920,  in 
the  matter  of  the  claim  of  the  Locomobile  Company  of  America 
(Case  No.  150-O-2502),  the  decisions  of  the  Board  of  Contract  Ad- 
justment in  these  two  matters  are  reversed,  and  it  is  directed  that 
orders  be  entered  denying  claimants  relief. 

2.  In  accordance  with  the  foregoing  decision  of  the  Secretary  of 
War,  the  decision  of  the  Board  of  Contract  Adjustment  of  the  War 
Department  re  claim  of  Garford  Motor  Truck  Co.,  No.  2740,  ren- 
dered June  29,  1920,  is  hereby  vacated,  and  the  relief  asked  for  is 
liereby  denied.  The  certificate  Form  C  and  the  accompanying  docu- 
ment issued  at  the  time  said  decision  of  June  29,  1920,  was  rendered, 
are  hereby  canceled. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board 
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Septembeb  29,  1920. 
Case  No.  2502. 

In  re  CLADC  OF  LOCOMOBIXE  CO.  OF  AMERICA. 

1.  CLADC  AHD  SSCISZOK. — This  claim  was  heard  by  the  Board  of  Contract  Ad* 
jnitment  on  April  24,  1920,  which  granted  claimant  relief.  On  appeal  to 
the  Secretary  of  War  this  decision  was  reversed.  On  reconsideration  under 
direction  from  the  Secretary  of  War  the  decision  of  the  Board  of  Contract 
Adjustment  was  set  aside  and  vacated  and  claimant  denied  relief.  For 
full  statement  of  facts  and  former  opinion,  see  Volume  4,  page  1459,  and 
Volume  7,  page  16. 

Maj,  Taylor  writing  the  opinion  of  the  Board. 

FORMER  DECISION  VACATED. 

1.  On  April  24,  1920,  the  Board  of  Contract  Adjustment  of  tha 
War  Department  rendered  a  decision  in  the  above  claim  granting 
claiinant  relief,  and  at  the  same  time  issued  certificate  Form  C  and 
the  accompanying  document  setting  forth  the  nature,  terms,  and 
conditions  of  the  informal  agreement  fdund  to  have  been  entered 
into  between  claimant  company  and  the  United  States.  A  special 
member  of  the  War  Department  Claims  Board  dissented  from  the 
decision  of  the  Board  of  Contract  Adjustment  and  the  claim  was 
referred  to  the  Secretary  of  War  for  his  decision.  On  July  26, 1920, 
the  Secretary  of  War  rendered  a  decision  reversing  the  decision  of 
the  Board  of  Contract  Adjustment  rendered  April  24,  1920. 

2.  In  accordance  with  the  decision  of  the  Secretary  of  War  ren- 
dered in  this  claim  on  July  26,  1920,  the  decision  of  the  Board  of 
Contract  Adjustment  of  the  War  Department  re  claim  of  the  Loco- 
mobile Co.  of  America,  No.  2502,  rendered  April  24, 1920,  is  hereby 
vacated,  and  the  relief  asked  for  is  hereby  denied.  The  certificate 
Form  C  and  the  accompanying  document  issued  at  the  time  said  de- 
cision of  April  24,  1920,  was  rendered,  are  hereby  canceled. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 
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Sbptember  29, 1920. 
Case  No.  2875  (formerly  No.  261). 

In  re  CLAIM.  OF  CVETIS  LUXBEB  ft  lOLLWO&X  CO. 

1.  CLAIIE  AKD  DECISION.—XTnder  date  of  February  26,  1980,  after  a  heariag 
the  Board  of  Contraet  Adjustment  issued  a  document  setting  forth  the 
nature,  terms,  and  conditions  of  an  agreement  between  the  olaimant  and 
the  OoTernment  whereby  the  claimant  agreed  to  supply  certain  framei 
and  trim  for  sash  and  doors  for  10  two-iquadron  aviation  camps.  The 
claim  is  again  before  this  section  on  appeal  from  the  action  of  the  Air 
Service  Claims  Board  in  deducting  from  its  award  certain  amounts  which 
it  found  had  been  overpaid  claimant  in  connection  with  the  two  Qther 
orders.  The  decision  in  this  particular  case  deals  only  with  the  amounts 
due  claimant  according  to  agreement  found  by  the  Board  at  the  piCYlosi 
hearing;  no  principles  of  law  are  discussed  therein. 

Maj.  Hill  writing  the  opinion  oithe  Board. 

This  case  is  before  this  section  on  appeal  from  the  action  of  the 
Air  Service  Claims  Board  in  deducting  from  its  award  on  a  class  B 
claim  certain  amounts  which  it  found  had  been  overpaid  claimant  in 
connection  with  the  two  other  orders. 

FIKDIKGS   OF  FACT. 

1.  Under  date  of  February  26,  1920,  the  Board  of  Contract  Ad- 
justment issued  a  document  setting  forth  the  nature,  terms,  and  condi- 
tions  of  an  agreement  between  claimant  and  the  Government  whereby 
claimant  agreed  to  supply  certain  frames  and  trim  for  sash  and  doors 
for  10  two-squadron  aviation  camps. 

2.  Claimant  alleged  that  it  delivered  a  certain  portion  of  the  mate- 
rial and  that  it  suffered  a  net  loss  of  $1,065.75  upon  the  balance  of 
the  material  not  delivered  to  the  Government.  The  claim  was  ap- 
proved in  this  amount  by  the  Air  Service  Claims  Board.  The  Liqui- 
dation Division  of  the  Air  Service,  however,  found  that  overpayment 
had  been  made  to  claimant  company  by  the  Air  Service  in  making 
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settlement  under  order  No.  370050  to  the  extent  of  $252.04  and  under 
order  No.  750098  to  the  extent  of  $395.25. 

3.  Under  order  No.  870050  the  Liquidation  Division  contended  that 
claimant  had  been  overpaid  in  the  sum  of  $3,938.56.  In  deducting 
this  amount  in  the  payment  of  order  No.  750098  the  amount  there 
deducted  was  $3,681.52,  and  that  difference,  namely,  $252.04,  was  due 
the  Government.  Under  date  of  August  4,  1920,  in  response  to  a 
request  for  specific  information  as  to  whether  the  amount  of  the  over- 
payment actually  was  $3,933.56  or  $3,681.52,  this  section  was  advised 
by  the  chief,  Liquidation  Division  of  the  Air  Service,  that  the  over- 
payment on  order  No.  870050  was  $3,681.52. 

4.  Order  No.  750098  was  issued  for  "  75  fixed  gun-training  models 
same  as  those  now  being  manufactured  on  order  No.  370050,  at  $500 
each,  $37,500.  Note. — ^These  are  upset  prices  only  and  subject  to 
revision  on  the  basis  of  10  per  cent  profit  after  investigation  of  cost. 
The  Bureau  of  Aircraft  Production  reserves  the  right  to  send  cost 
accountants  to  your  factory  to  investigate  costs."  This  order  was  fol- 
lowed by  a  formal  contract  No.  4994,  dated  October  18,  1918,  by 
which  the  contractor  agreed  to  furnish  the  material  described  in 
order  No.  750098.  Claimant  alleges  in  its  letter  of  November  7, 1918, 
to  Mr.  W.  J.  Barry,  Chicago  representative  of  the  liquidation  branch 
of  the  Air  Service,  that  after  the  contract  was  received  its  Mr,  E.  J. 
Curtis  took  up  with  Capt.  Schnacke,  A.  S.  A.  P.,  the  contracting 
officer,  the  latter  part  of  October  in  Washington  the  matter  of  the 
upset  prices,  and  was  informed  by  Capt.  Schnacke  that  this  clause 
was  a  formality  and  that  the  understanding  between  them  was  that 
the  price  of  the  models  was  to  be  $500  each. 

5.  In  an  affidavit  dated  August  20,  1920,  furnished  to  this  section, 
Capt.  Schnacke  makes  the  following  statement : 

"  2.  This  order  for  fixed  gun  training  models  was  placed  with  the 
Curtis  Lumber  &  Millwork  Co.  at  a  maximum  price  of  $500  per  unit, 
which  maximum  price  was  subject  to  revision  by  the  Bureau  of  Air- 
craft Production  on  the  basis  of  cost,  plus  10  per  cent  (10%)  after  a 
cost  investigation  had  been  made.  It  is  my  recollection  that  the  con- 
tractor ma(&  some  objection  to  this  reservation,  but  later  agreed  to  it 
when  it  was  explained  that  such  procedure  was  being  followed  by  the 
Bureau  of  Aircraft  Production  with  many  other  contractors  who 
were  manufacturing  articles  on  which  the  Government  had  no  cost 
data." 

6.  Mr.  W.  J.  Barry,  of  the  Liquidation  Division  of  the  Air  Service, 
in  his  affidavit  dated  July  23, 1920,  to  this  section  states  as  follows : 

"9.  On  October  16,  1919,  the  writer  received  instructions  from 
Washington  to  go  to  the  plant  of  the  Curtis  Lumber  &  Milhvork 
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Company  to  make  an  audit  and  investigate  to  determine  the  cost  on 
Order  No.  750098,  and  in  compliance  with  these  instructions  he  called 
at  the  plant,  but  was  not  allowed  to  proceed  with  the  investigation 
there.  Their  Mr.  L.  S.  Whitely,  vice  president,  requested  that  no 
investigation  be  made,  as  they  'refused  to  recognize  the  upset  price 
clause  in  the  contract,  stating  that  this  clause  had  be^i  verbally 
waived  by  Captain  Schnacke  the  latter  part  of  October,  1918,  as 
being  a  mere  formality,  and  claimant  insisted  that  the  full  amount 
of  $500.00  each  model  be  paid  them." 

7.  As  it  was  impossible  to  determine  the  cost  of  production  on 
order  No.  750098,  the  Air  Service  took  the  figure  which  it  had  de- 
termined as  the  cost  of  the  first  order,  namely,  $336.87,  and  adding 
10  per  cent  as  profit,  found  the  unit  cost  under  this  order  to  be 
$370.56.  As  the  models  delivered  under  this  order  had  been  paid  for 
at  the  rate  of  $375.83  each,  claimant  had  been  overpaid  $5.27  on  each 
of  the  75  models  delivered,  or  the  sum  of  $395.26. 

DECISION. 

1.  It  appears  as  to  order  No.  370050  that  the  difference  of  opinion 
as  to  whether  the  overpayment  was  $3,933.56  or  $3,681.52  has  been 
reconciled  and  that  the  sum  of  $3,681.52,  the  amount  actually  de- 
ducted, was  the  proper  amount  to  be  deducted.  It  follows  that  there 
is  no  other  sum  due  the  Government  on  account  of  this  order  and 
that  the  proposed  deduction  of  $252.04  from  the  award  in  the  instant 
case  was  improper  and  should  not  be  made. 

2.  Order  No.  750098,  which  became  merged  in  the  formal  contract 
No.  4994,  provides  specifically  that  the  price  of  $500  was  the  upset 
price  only  and  was  subject  to  revision  on  the  basis  of  10  per  cent  profit 
after  investigation  of  cost.  It  is  our  opinion  that  this  provision  was 
never  waived  by  Capt.  Schnacke  and  that  the  terms  of  the  original 
contract  are  binding  upon  claimant. 

3.  In  view  of  the  fact  that  claimant  had  received  a  partial  pay- 
ment on  account  of  this  order  at  the  rate  of  $375.83  per  model  and 
had  refused  to  permit  an  audit  of  its  books,  there  was  no  alternative 
other  than  to  estimate  the  actual  cost  of  production.  The  action  of 
the  Liquidation  Division  of  the  Air  Service  in  taking  as  the  true  cost 
under  this  order  the  cost  which  had  been  heretofore  found  by  an 
audit  of  the  previous  order  No.  370050  does  not  appear  to  be  preju- 
dicial to  the  interests  of  the  Government.  The  claimant,  in  any 
event,  can  offer  no  objection  in  view  of  its  refusal  to  permit  the  Gov- 
ernment to  determine  the  actual  cost  by  an  audit.  This  cost  was 
$336.87,  and  adding  10  per  cent  as  profit,  makes  the  unit  rate  $370.56. 
On  that  basis  claimant  was  overpaid  $5.27  on  each  of  the  75  models. 
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and  there  is  due  the  Government  $395.25,  which  was  properly  de- 
ducted from  the  award  of  $1,065.76  in  the  instant  case. 

DISFOaiTIOK. 

The  appeal  section  transmits  its  decision  to  the  Air  Service  Section 
for  action  in  accordance  with  the  decision. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section ;  Col.  HuU  concurring  for  the  War  Department  Claims  Board 
Board. 


September  10, 1920. 
Case  No.  1909. 

In  re  CLAIM  OF  THB  JOUET  FO&GE  COKPAVY. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

CLAHC  ANB  BECISION. — This  claim  was  disposed  of  by  the  Board  of  Contract 
Adjustment,  April  84,  1980,  by  denying  relief  to  claimant  (YoL  4,  p. 
1466).  Claimant  appealed  to  the  Secretary  of  War,  who,  on  the  10th  day 
of  September,  1980,  affirmed  the  decision  of  this  Board. 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 

•  Secretary  of  War. 

memorandum. 

For  the  sake  of  the  argument  it  may  be  conceded  that  by  the  nego- 
tiations conducted  over  the  telephone  on  October  30,  1918,  an  oral 
agreement  was  entered  into  whereby  claimant  agreed  to  sell,  and  the 
Government  by  an  agent  having  authority  agreed  to  buy,  a  certain 
quantity  of  steel,  being  a  so-called  "  heat "  of  the  Algoma  Steel  Cor- 
poration (which  claimant  had  bought),  on  the  basis  of  its  "mill 
analysis,"  but  without  the  arsenal  analysis  or  check  analysis,  which 
were  usual  whenever  the  Government  bought  steel. 

The  parties,  however,  who  made  this  oral  contract  were  competent 
to  modify  it.  The  next  day  the  agent  who  had  participated  in  the 
oral  negotiations  forwarded  to  the  claimant  a  purchase  order  cover- 
ing this  lot  of  steel.  The  purchase  order  differed  materially  from  the 
oral  agreement.    It  contains  the  following  clause : 

"  Where  physical  and  chemical  qualities  are  called  for  on  the  fol- 
lowing items  the  material  will  be  purchased  subject  to  inspection  at 
the  works  of  the  manufacturer  by  representatives  of  the  Ordnance 
Department.  Where  this  material  is  required  to  be  of  special  quali- 
ties and  stand  special  tests  these  qualities  and  tests  are  specified 
below  and  the  material  will  be  subjected  before  acceptance  and  at 
the  contractor's  expense  to  sufficient  test  to  determine  whether  or 
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not  it  is  of  the  required  grade.  All  steel  requiring  physical  tests 
shall  be  annealed  after  casting  or  forging  and  before  oeing  sub- 
mitted for  tests." 

The  purchase  did  call  for  physical  and  chemical  qualifications. 

The  claimant  did  not  call  attention  to  any  variation  between  this 
purchase  order  and  the  telephone  agreement.  On  the  contrary,  upon 
receipt  of  the  order  it  wrote  on  November  1  merely :  "  We  acknowl- 
edge receipt  of  your  order  No.  5562  of  the  31st.  for  1.5"  x  6"  per 
f.  o.  b.  —  12  ft.  bars,  720  ft.  16  c.  per  f .  o.  b.  R.  I.  A.  Per  specifica- 
tions.   Thanking  you  in  advance  for  your  order,  etc." 

On  the  sanie  day  claimant  wrote  a  personal  letter  to  the  officer 
with  whom  it  had  negotiated  in  which  it  stated :  ^^  There  is  to  be  no 
physical  test  or  inspection  required,  but  there  is  a  chemical  analysis 
required"  This  letter  gave  the  same  chemical  analysis  as  that  con- 
tained  in  the  order. 

Whether  the  acceptance  of  this  purchase  order  was  a  written  con- 
tract absorbing  all  prior  oral  negotiations,  or  was  a  later  contract 
modifying  an  earlier  one,  I  am  of  the  opinion  that  it  is  the  express 
agreement  by  which  the  respective  rights  and  obligations  of  the 
parties  are  to  be  adjudicated. 

For  these  reasons  I  concur  with  the  decision  of  the  board  and 

recommend  that  it  be  affirm^. 

E.  Henbt  Lacx)mbe, 

Special  Adviser. 

September  9,  1920. 

Au<ju8T  30, 1920. 

KBMORANDUM.  FOB  THE  SECRETARY  OF  WAR«       .  . 

The  accompanying  decision  of  the  Board  of  Contract  Adjustment 
fully  and  clearly  states  the  facts  and  issues  in  this  matter  and,  in 
my  opinion,  reaches  a  sound  conclusion.  After  carefully  examining, 
the  record,  I  reconmiend  that  the  decision  of  the  Board  be  affirmed. 

B.  0.  GooDAu:, 
Special  Adviser. 


September  16, 1920. 
Case  No.  2741. 

In  re  QLAXK  OF  TEB  YITBOOBU  OOUAHT. 
ON  APPEAL  BEFOBE  THE  SECRETABY  OF  WAR. 

CLAW  AV2>  I>SCI8I0ir.^-Tltl8  olaim  was  ditpoted  of  by  fhe  Board  of  Contnet 
Adjustment  June  9,  1920,  by  denying  relief  to  tlio  olatmaAt  (ToL  6,  p. 
188).  Olalmant  appealed  to  the  Seeretary  of  War,  who,  om  the  16th 
day  of  September,  1980,  aftrmed  the  deolsloB  of  the  Board. 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendations  of  the  Special  Advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

September  8, 1920. 

memorandum  for  the  secretary  of  war. 

Upon  consideration  of  the  record  in  this  matter,  we  recommend 
that  the  decision  of  the  Board  of  Contract  Adjustment  be  affirmed. 

R.  C.  GoODAIiE, 

Special  Adviser. 
I  concur. 

E.  Henry  Laoombe, 

Special  Adviser, 
September  11,  1920. 
ns 


September  20,  1920. 
Case  No.  1554. 

m 

In  re  CLAIX  07  PFAT7  XAKTrVACTXTSXHa  COMPAITT. 
ON  APPEAL  BEFORE  THE  SECRirrART  OF  WAR. 

OXATlff  AHD  DSOISZOV.— -This  olalm  was  diipoted  of  by  the  Board  of  Contraot 
Adjustment  Maroh  10,  1920,  by  denyiag  relief  to  tbe  olaimaat  (Vol.  4^ 
p.  144).  Claimant  appealed  to  the  Secretary  of  War,  wbo,  on  Septem* 
ber  20,  1920,  aflrmed  the  decision  of  this  Board. 

XJpon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Soard  of  Contract  Adjustment  is  hereby  affirmed,  in  accordance  with 
the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 
Secretary  of  War 

We  concur  with  the  opinion  of  the  Board  and  recommend  that  ita 
decision  be  affirmed. 
September  14, 1920. 

E.  Hbnbt  Laoombb, 

R.  C.  GOODAUB, 

Special  Advi$eri. 
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September  21, 1920. 
Case  No.  1779. 

In  re  CLAIM.  07  PFATT  ICANTTFACTirBIHG  COXPAHY. 
ON  APPEAL  BEFORE  THE   SECRETARY  OF  WAR. 

CLAnc  AND  DECISION. — This  claim  was  disposed  of  by  the  Board  of  Contract 
Adjustment  Karch  17,  1920,  by  denying  relief  to  claimant  (VoL  4,  p. 
199).  The  decision  of  this  Board  denying  relief  reversed  on  appeal  to 
the  Secretary  of  War  and  remanded  to  the  Board  for  further  prooeedlngs. 

Upon  consideration  of  tlie  record  in  this  matter,  it  is  hereby  directed 
that  further  proceedings  be  had  by  the  Board  of  Contract  Adjust- 
ment in  accordance  with  the  accompanying  recommendations  of  the 
special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 
memorandum. 

Had  the  armistice  not  been  agreed  to-when  it  was  and  had  hostili- 
ties continued  a  few  months  longer,  there  can  be  little  doubt  on  the 
record  here  that  claimant  would  have  received  a  written  contract  for 
plane  tables,  may  be  6,440  of  them,  may  be  more  or  less ;  that  it  would 
have  manufactured  and  delivered  the  same  and  been  paid  therefor. 
Had  that  been  so  claimant  would  have  sustained  no  loss  and  would 
have  presented  no  claim. 

As  events  turned  out  claimant  did  sustain  losses  partly  from  keep- 
ing on  hand  a  skilled  and  organized  force  ready,  whenever  orders 
might  come  in,  to  get  at  once  to  work  and  fill  them;  partly  also 
through  the  purchase  of  parts  essential  to  the  production  of  plane 
tables,  which  parts  it  could  not  use  for  Grovemment  work,  because 
no  more  Government  work  was  ever  ordered. 

In  order  to  recoup  itself  for  such  losses  its  claim  was  filed  and  came 
eventually  before  the  Board.  That  claim  is  that  prior  to  November 
12,  1918,  and  about  October  15,  1918,  it  entered  into  an  agreement 
with  an  officer  or  agent  acting  under  authority,  whereby  it  was  to 
manufacture  6,440  plane  tables  at  $32  each.  The  theory  is  the 
familiar  one  that,  through  conversation  with  a  negotiating  officer, 
apparently  clothed  with  authority,  an  oral  agreement  was  entered 
into  for  the  purchase  of  these  plane  tables,  the  same  to  be  subse- 
quently reduced  to  writing  in  the  form  of  a  purchase  order  or  a 
formal  contract. 
720 
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The  Board  reached  the  conclusion  that  no  such  oral  agreement  was 
entered  into,  and  after  a  careful  examination  of  the  testimony  and 
appellant^s  brief  I  concur  in  that  conclusion ;  indeed,  I  should  infer 
from  the  brief  that  appellant  does  not  dispute  the  proposition  that 
the  Board  properly  rejected  the  formal  written  claim  which  was  field 
under  the  Dent  Act  and  which  in  due  course  came  before  the  Board 
for  its  consideration.    Why,  then,  is  this  appeal  taken  ? 

There  is  a  great  deal  of  testimony,  and  it  is  contended  that  it  shows 
the  making  of  a  different  oral  agreement  from  that  set  out  in  the 
claim.    The  theory  is  this : 

Claimant  was  practically  the  sole  source  of  supply  of  plane-tables 
(a  plane-table  being  a  necessary  part  of  a  machine  gun) .  It  had  prior 
contracts  with  the  Government  which  were  nearly  completed.  It 
came  to  the  officer  in  charge  of  the  procurement  of  such  articles  and 
informed  him  that  unless  it  received  additional  orders  for  plane- 
tables  it  would  be  compelled  to  let  its  experienced  help  go  and  sever 
connection  with  the  instrument  maker  from  whom  it  got  the  com- 
passes (an  essential  part  of  the  plane-table)  and  who  was  being 
pressed  to  offer  his  compasses  to  the  Shipping  Board  instead  of 
claimant. 

Such  a  course  on  the  part  of  the  claimant  would  have  been  em- 
barrassing for  the  Government.  There  was  no  other  company  manu- 
facturing plane-tables  for  the  machine-gun  branch;  bids  had  been 
advertised  for  and  requests  sent  to  practically  all  of  the  standard 
instrument  manufacturers,  and  they  replied  that  in  some  cases  their 
deliveries  would  extend  over  a  period  of  almost  three  years  to  manu- 
facture the  quantity  that  was  wanted.  In  the  opinion  of  the  officer 
in  charge  it  was  inadvisable  to  have  claimant  disband  its  organiza- 
tion ;  it  would  mean  a  break  in  production,  so  that  when  some  hurry 
call  came  through  it  might  not  be  filled.  And  a  hurry  call  for  ma- 
chine-gun parts  might  come  at  any  moment  Failure  to  keep  its  con- 
nection with  the  compass  makers  and  thus  losing  control  of  that 
supply  was  also  a  disturbing  element.  That  under  these  circum- 
stances, as  Mr.  Pf au  testified,  Capt.  Shepherd  said,  "  Order  material, 
keep  your  men  on,  keep  your  women  on,  and  do  not  let  them  go,  be- 
cause we  are  going  to  look  to  you  for  making  these  things." 

The  Dent  Act  is  not  confined  to  agreements  for  the  production  or 
purchase  of  supplies;  it  expressly  enumerates  "agreements  for  the 
acquisition  or  control  of  equipment,  materials,  or  supplies."  It  is 
contended  that  an  agreement  of  the  sort  set  forth  above  is  an  agree- 
ment for  the  acquisition  or  control  of  equipment,  materials,  or  sup- 
plies. Certainly  this  would  be  so  as  to  the  compasses  and,  in  my 
opinion,  a  fair  and  reasonable  construction  of  the  word  "  equipment " 
would  cover  a  selected  force  of  skilled  workmen,  whose  existence  in 
in  organized  body,  subject  to  control,  would  make  the  manufacturer 
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who  controlled  them  much  better  equipped  to  carry  out  the  obliga- 
tions of  his  contracts  with  dispatch. 

I  find  the  evidence  to  the  effect  that  such  an  agreement  to  acquire 
and  control  equipment  and  supplies  was  in  fact  made  to  be  quite 
persuasive ;  and  am  inclined  to  the  conclusion  that  it  would  reason- 
ably be  supposed  by  claimant  that  Capt.  Shepherd  had  authority  to 
make  such  an  agreement.  But  there  are  no  such  issues  presented  by 
this  claim.  If  the  practice  allows  as  radical  an  amendment  as  this  to 
be  made  to  a  claim,  I  recommend  that  claimant  be  allowed  to  amend; 
but  if  the  claim  be  thus  amended  I  rec(munend  that  the  case  thus 
presented  be  sent  to  the  Board  for  trial.  It  has  never  had  these  new 
.issues  before  it,  having  been  concerned  only  with  an  agreement  for 
the  manufacture  and  sale  of  plane  tables;  and  neither  the  claimant 
nor  the  Government  tried  the  case  on  any  such  theory. 

September  13, 1920. 

E.  Henry  Laoombe, 

Special  Adviser. 

September  21,  1920. 
I  recommend  that  this  record  be  returned  to  the  Appeal  Section, 
War  Department  Claims  Board,  with  instructions  to  grant  claimant 
leave  to  amend  the  claim  in  the  manner  referred  to  in  the  foregoing 
memorandum  of  Judge  Liacombe,  claimant  to  be  permitted  thereafter 
to  offer  such  further  evidence  as  it  may  desire  to  produce  with  regard 
to  the  amended  claim. 

R.  C.  GOODALB. 
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September  22,  1920. 
Case  No.  1484. 

In  re  CLAIX  OF  OIIYEB  LOADING  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

CLAIM,  AKD  DECI8Z0K. — This  claim  was  disposed  of  by  the  Board  of  Contraot 
Adjustment  Xarcji  1,  191^,  by  denying  relief  to  claimant  (Vol.  8,  p.  85). 
Claimant  appealed  to  the  Secretary  of  War,  who,  on  September  22,  1920, 
al&nned  the  decision  of  this  Board. 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  recommendations  of  the  majority  of  the  special  advisers 
whose  opinions  are  attached. 

Newton  D.  Baker, 

Secretary  of  War. 

memorandum. 

The  impression  formed  from  perusal  of  the  record  is  that  when 

rebuilding  was  undertaken  after  the  fire,  officers  of  the  Procurement 
Division,  who  had  authority  to  make  agreement  for  the  loading. of 

fuses  and  boosters  urged  claimant  so.  to  rebuild  as  to  secure  capacity 

for  a  greatly  increased  output  and  that  they  agreed  with  it  that  if  it 

would  rebuild  on  these  lines  they  would  give  it  new  contracts  up  to 

the  limit  of  its  capacity.    That  claimant  at  an  expense  much  beyond 

what  would  have  been  required  to  reproduce  the  old  factory  did 

erect  an  enlarged  factory  relying  in  good  faith  upon  the  agreement 

of  the  authorized  Government  officers,  and  expending  money  iind 

incurring  obligations  upon  the  faith  of  such  agreement. 

This  would  bring  claimant  within  the  provisions  of  the  Dent  Act. 

I  think,  however,  before  final  action  the  testimony  of  these  procure- 
ment officers  should  be  taken.  The  Government  attorney  at  the  hear- 
ing stated  at  one  time  that  he  would  call  one  of  them — Capt.  Hunt- 
ting — but  finally  decided  not  to  do  so.  I  recommend  that  the  record 
be  returned  to  the  Board  with  directions  to  take  the  testimony  of 
these  procurement  officers,  and  when  it  has  been  taken  to  reconsider 
the  case  and  report. 

August  3, 1920. 

E,  Henry  Lagombe, 

Special  Adviser. 
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AuouflT  16, 1920. 

MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

It  is  unfortunate  that  a  concern  which  has  used  its  best  energies  in 
attempting  to  meet  the  Government's  needs  should  suffer  a  loss  on  its 
capital  investment  through  the  sudden  cessation  of  hostilities.  It 
does  not  follow,  however,  that  the  United  States  should  assume  all 
such  losses,  or  that  the  Secretary  of  War,  under  the  terms  of  the 
Dent  Act,  is  justified  in  making  compensation  otherwise  than  on  the 
basis  of  a  real  agreement  on  the  part  of  the  United  States.  In  this 
case  the  claimant  appears  to  have  been  a  highly  efficient  mtimifac- 
turer  of  boosters  for  artillery  ammunition.  It  exercised  splendid 
energy  and  efficiency  in  rebuilding  its  plant  (which  was  destroyed 
by  fire  Sept.  29,  1918),  and  21  days  thereafter  (Oct.  19)  was  pro- 
ducing boosters  in  a  new  and  greatly  enlarged  factory.  A  claim  of 
$76,000  is  asserted  against  the  Government  on  the  ground  that  rep- 
resentatives of  the  United  States  assured  claimant  in  general  terms 
that  the  Government  relied  on  its  production  capacity,  requested  and 
urged  it  to  increase  the  size  of  its  plant  after  the  fire,  and  assured  it 
that  the  Government  would  give  it  orders  for  as  many  boosters  as  it 
could  make. 

It  does  not  appear,  however,  that  such  orders  were  promised  for 
any  fixed  period,  and  in  the  absence  of  some  understanding  as  to 
the  period  during  which  the  United  States  undertook  to  guarantee 
capacity  orders,  or  some  circumstances  tending  to  indicate  some 
different  intention,  it  is  reasonable  to  suppose  that  it  was  intended 
and  understood  that  these  assurances  were  limited  to  such  period  as 
the  need  for  boosters  should  continue,  and  were  not  intended  to  obli- 
gate the  Government  to  give  orders  for  boosters  after  the  war  had 
ended,  or  after  hostilities  had  ceased.  It  was  as  obvious  to  claimant 
as  to  the  Government  that  the  war  must  end  sometime,  and  that  it 
might  end  soon,  and  if  it  had  been  intended  to  make  an  agreement 
obligating  the  Government  to  purchase  munitions  after  the  need 
for  them  had  ended  through  the  termination  of  hostilities  it  is  rea- 
sonable to  suppose  that  such  an  agreement  would  have  been  more 
definitely  expressed.  It  is  squarely  stated  (Tr,,  p.  25)  that  at  the 
time  of  the  fire  and  before  work  had  started  on  the  new  plant,  claim- 
ant had  no  conversation  with  anyone  representing  the  Ordnance 
Department  except  Mr.  Roberts,  assistant  to  the  Chief  of  Ordnance, 
and  that  Mr.  Roberts  did  not  then  expressly  promise  or  in  terms  dis- 
cuss the  making  of  any  further  contracts,  but  said : 

"  We  are  absolutely  depending  on  you  to  turn  out  material  for  us." 

The  extent  of  claimant's  profits  on  such  booster  contracts  as  it 
received  is  not  shown.    The  controlling  facts  are  that  the  company 
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had  had  contracts  at  prices  satisfactory  to  it,  and  was  producing  to  the 
satisfaction  of  the  Govemment.  The  demand  for  its  product  ex- 
ceeded the  supply.  The  Government  urged  it  to  increase  its  pro- 
duction capacity.  The  company  did  increase  its  production  ca- 
pacity without  any  definite  contract  or  understanding  as  to  how 
long  that  supply  would  be  required,  and  without  obligating  itself  to 
manufacture  boosters  at  any  specified  prices  or  for  any  specified 
period.  Presumably,  if  the  Government  had  guaranteed  the  cost 
of  a  plant,  it  could  have  made  contracts  for  the  production  of  boosters 
at  a  lower  price  than  it  could  expect  to  receive  from  a  company 
which  took  the  risk  of  making  its  own  capital  investment.  The 
Govemment  did  not  guarantee  the  cost  of  this  plant,  and  the  chance 
of  early  cessation  of  hostilities  and  in  consequence,  a  cessation  of 
orders,  was  one  of  the  risks  voluntarily  assumed  by  the  Oliver  Load- 
ing Company.  Under  these  circumstances  the  act  of  March  2,  1919, 
does  not  authorize  reimbiirsement. 

B.  C.  GkX)DALE, 

Stanley  J.  Peelle, 
Special  Advisers  to  the  Secretary  of  War. 


September  22, 1920. 
Case  No.  544. 

In  re  CLAIM  OV  SHXUEAH  M.  TAOlCJOLD. 

APPEAL  TO  THE  SECRETARY  OF  WAR. 

CLAIX  AHD  DECISION. — This  claim  was  disposed  of  by  the  Board  of  Contract 
Adjustment  April  17,  1920,  by  denying  relief  to  claimant  (VoL  6,  p. 
746.  Claimant  appealed  to  the  Secretary  of  War,  who,  on  September 
2S,  1820,  affirmed  the  decision  of  this  Board, 

The  decision  of  the  Board  of  Contract  Adjustment  in  this  case 
should  be  affirmed. 

The  purpose  of  the  Dent  Act  is  to  ratify  and  validate  informal 
agreements;  it  does  not  authorize  the  Secretary  of  War  to  award 
compensation  for  services  which  he  deems  to  have  been  devoted  to 
the  Government  in  the  hope  that  they  would  prove  valuable,  even 
when  that  hope  was  encouraged  by  the  interest  shown  by  oflBcers 
in  the  end  sought.  AlS  Secretary  of  War  I  was  frequently  seen  by 
inventors  who  told  me  of  their  ideas  and  exhibited  partially  per- 
fected devices  to  me.  I  often  said  to  them  that  the  idea  sounded 
promising,  and  that  I  would  be  interested  in  their  future  progress. 
No  doubt  I  frequently  said  that  if  the  result  described  could  be 
obtained  it  would  be  valuable  to  the  Government  and  helpful  in 
winning  the  war.  It  never  occurred  to  me,  nor  could  it  have  rea- 
sonably been  inferred  from  any  such  conversation,  that  I  was 
making  a  contract  or  assuming  an  obligation  for  the  Government, 
although  my  power  in  the  premises  was  complete.  One  of  the  occa- 
sional complaints  against  the  War  Department  during  the  war  was 
that  it  was  inhospitable  to  inventors.  The  course  of  officers  who 
must  steer  between  words  which  would  discourage  effort  and  words 
which  would  engender  unintended  contracts  would  be  impossibly 
complicated  if  the  language  of  Capt.  Williams  and  Capt.  Proctor 
to  the  claimant  here  be  held  to  be  language  of  contract,  rather  than 
of  encouragement  and  stimulation.  I  base  my  judgment  not  upon 
any  question  of  Capt.  Williams's  authority,  which  when  viewed 
from  the  claimant's  standpoint  may  have  seemed  ample — ^and  that  is 
the  test  of  agent  authority — but  upon  the  obvious  want  of  contrac- 
tual purpose  in  the  words  used,  obvious  alike  from  the  point  of  view 
of  the  Government  and  of  the  claimant. 

The  decision  of  the  Board  is  therefore  affirmed. 

Ndwton  D.  Bae:£r, 

Secretary  of  War, 
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September  24,  1920. 
Case  No.  295. 

In  re  CLADC  07  THE  CLEYEXAKD  XACHnTEBT  ft  STTPPIT  CO. 
DECISION  or  THE  SECRETARY  OT  WAR. 

CLADC  AHP  DECISION. — This  claim  was  ilrst  disposed  of  by  the  Board  of  Con- 
tract Adjustment  Beoember  11,  1919,  by  denying  relief.  Claimant  ap« 
pealed  to  the  Secretary  of  War,  who  returned  the  case  to  this  Board  on 
Kay  6,  1920,  for  the  purpose  of  taking  further  testimony.  On  rehearing, 
this  Board  issued  a  decision  June  80,  1980,  affirming  its  prior  decision. 
Claimant  appealed  to  the  Secretary  of  War,  who,  on  September  84,  1920, 
affirmed  the  decision  of  the  Board  of  Contract  Adjustment.  (See  Vol. 
2,  p.  538,  these  decisions,  Vol.  6,  p.  598.) 

As  the  result  of  a  previous  examination  of  this  record  on 
appeal  from  the  Board  of  Contract  Adjustment,  I  returned  the  case 
to  that  Board  with  direction  to  take  further  proof  with  relation  to 
that  portion  of  the  petitioner's  claim  based  upon  an  alleged  agree- 
ment to  reimburse  the  claimant  for  the  cost  of  certain  planers,  and 
also  to  take  such  further  testimony  as  might  be  necessary  to  enable 
the  Board  of  Contract  Adjustment  to  determine  to  what  extent,  if 
at  all,  the  claimant  was  delayed  in  its  deliveries  by  reason  of  Govern- 
ment work  accepted  by  the  Davenport  Locomotive  Works  under 
priority  order. 

The  record  has  now  been  returned  by  the  Board  of  Contract  Ad- 
justment which  has  taken  proof  on  the  two  questions  suggested,  and 
has  rendered  a  supplementary  opinion  affirming  its  earlier  judgment. 
The  case  now  comes  before  me  on  final  appeal,  and  three  points 
are  urged : 

(1)  That  the  Government  ought  not  to  insist  upon  retaining  the 
liquidated  damages  stipulated  in  the  contract,  because  the  Govern- 
ment knew  that  the  claimant  depended  for  its  ability  to  perform 
the  contract  within  the  stipulated  time  upon  the  facilities  of  the 
Davenport  Locomotive  Works  to  secure  bedplates  for  its  planers, 
and  that  the  Government  preempted  under  priority  orders  the  full 
capacity  of  the  locomotive  works,  thus  defeating  the  expectation  of 
the  claimant  as  to  the  planer  beds  which  it  was  obliged  to  have. 

It  was  developed  in  the  testimony  taken  by  the  Board  of  Contract 
Adjustment  on  this  point  that  while  the  Davenport  Locomotive 
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Works  and  the  claimant  had  been  in  conference  with  regard  to  the 
possibility  of  securing  bedplates,  the  claimant  had  declined  to  make 
a  firm  contract  for  such  plates.  After  it  received  the  purchase  order 
from  the  Government  it  undertook  to  take  advantage  of  the  previ- 
ously expressed  willingness  of  the  Davenport  Locomotive  Works  to 
supply  bedplates,  and  found  that  the  full  capacity  of  locomotive 
works  had,  in  the  interim,  been  devoted  to  other  work  for  the  Rock 
Island  Arsenal  and  the  Dodge  Motor  Car  Co.  The  claimant  was 
accordingly  definitely  notified  by  the  Davenport  Locomotive  Works 
that  it  would  not  supply  the  bedplates.  After  receiving  this  in- 
formation in  definite  and  positive  form,  the  claimant  st^U  went  for- 
ward, signed  the  written  contract  tendered  by  the  War  Department, 
made  no  reservation  as  to  its  ability  to  secure  the  bedplates  else- 
where, and  did  in  fact  attempt  to  secure  bedplates  elsewhere. 

On  this  branch  of  the  case,  it  is  sufficient  to  say  that  no  fact  upon 
which  the  claimant  now  relies  to  exonerate  it  from  these  liquidated 
damages  was  unknown  to  it  at  the  time  it  signed  the  contract.  All 
the  things  of  which  it  complains  as  actions  by  the  Government  which 
embarrassed  its  performance  of  the  contract  within  the  stipulated 
time  were  done  by  the  Government,  and  were  known  to  have  been 
done  by  the  Government,  before  the  claimant  entered  into  the  written 
contract  which  contained  the  provision  for  stipulated  damages.  Un- 
der these  circumstances  it  is  obviously  too  late  for  the  claimant  to 
raise  this  question. 

(2)  It  is  suggested  by  the  claimant  that  the  contract  in  its  original 
form  provided  that  the  liquidated  damages  should  be  one-thirtieth 
of  1  per  cent  of  the  contract  price ;  that  thereafter  the  Government 
undertook  to  aid  the  claimant  in  its  financing,  advancing  it  certain 
sums  of  money ;  that  in  a  supplemental  contract  covering  these  ad- 
vances the  Government  changed  the  liquidated  damages  clause  to  read 
one-fifteenth  of  1  per  cent.  This  was  done  with  the  knowledge  and 
consent  of  the  claimant,  but  it  is  urged  in  argument  that  if  one- 
thirtieth  of  1  per  cent  was  a  reasonably  and  carefully  estimated 
liquidated  damage,  then  two-thirtieths  could  not  be  such  a  liquidated 
damage,  but  is  in  the  nature  of  a  penalty  and  therefore  unenforce- 
able. 

Liquidated  damages  are,  of  course,  uncertain  estimates  at  best.  It 
may  well  be  that  the  Government's  agents  originally  estimated  the 
damage  of  delay  at  very  much  more  than  one-thirtieth  of  1  per  cent, 
but  in  view  of  the  character  of  the  contract  moderated  the  stipulation 
in  the  contract,  which  moderation  the  Government  felt  free  to  refrain 
from  when  it  undertook,  by  advancing  financial  aid  to  the  claimant, 
to  remove  one  of  the  difficulties  from  which  delay  was  likely  to  ensue. 
In  other  words,  there  is  nothing  in  this  record  that  will  enable  me 
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to  say  that  the  two-thirtieths  of  1  per  cent  is  not  after  all  the  cor- 
rect estimate  of  liquidated  damages.  In  order  to  assume  its  penalty, 
I  would  be  obliged  to  assume  the  entire  accuracy  of  the  original  esti- 
mate of  one-thirtieth  of  1  per  cent.  No  attempt  has  been  made  to 
prove  the  inaccuracy  or  accuracy  of  either  assumptiom.  I  am,  there- 
fore, obliged  to  assume  that  the  parties  by  their  supplemental  con- 
tract satisfied  each  other  of  the  correctness  of  their  latest  expression 
on  that  subject. 

(3)  "the  third  question  raised  is  to  an  alleged  promise  on  the  part 
of  the  Government  to  reimburse  the  claimant  expenditures  made  by 
it  in  the  procurement  of  machinery.  This  alleged  promise  is  sought 
to  be  proved  by  a  conversation  had  by  Capt.  Pittman  with  Mr.  Gib- 
son, representing  the  claimant  company,  and  a  later  statement  alleged 
to  have  been  made  by  Capt.  Pittman  in  the  offices  of  the  Cleveland 
National  Bank  in  the  presence  of  certain  officers  of  that  bank  who 
were  already  financing  the  claimant  company.  There  is  a  positive 
and  irreconcilable  conflict  in  the  testimony  on  this  point.  Capt.  Pitt- 
man declared  with  the  utmost  positiveness  that  he  was  not  at  the 
meeting  in  the  Cleveland  National  Bank,  that  he  had  never  seen 
some  of  the  officers  of  the  bank  who  testified  that  they  were  present 
and  that  he  was  present,  and  he  further  testifies,  with  equal  positive- 
ness, that  he  never  made  the  statements  attributed  to  him. 

The  ordinary  rule  in  reviewing  questions  of  this  sort  is  to  let  a 
conflict  rest  upon  the  adjudication  of  the  tribunal  which  saw  the  wit- 
nesses and  heard  them  testify.  An  application  of  that  rule  would 
dispose  of  the  question  adversely  to  the  claimant,  since  the  Board 
of  Contract  Adjustment  has  so  held.  It  is  urged,  however,  that  the 
Cleveland  National  Bank  did  proceed  to  lend  to  the  claimant  addi- 
tional moneys  after  the  meeting  said  to  have  been  held  in  its  offices, 
and  that  that  circumstance  tends  to  show  that  the  meeting  was  held 
and  the  statements  attributed  to  Capt.  Pittman  made  by  him,  as  pru- 
dent bankers  would  not  have  extended  their  loans  to  the  claimant 
without  some  such  promise.  On  the  other  hand,  it  is  fair  to  say  that 
prudent  bankers,  in  the  ordinary  course  of  business,  would  hardly 
have  made  an  extension  of  credit  to  a  company  in  reliance  upon  a 
Government  promise  without  asking  the  agent  of  the  Government  to 
put  the  promise  in  writing.  If  Capt.  Pittman  was  present  at  such  a 
meeting  and  undertook  to  commit  the  Government  to  reimburse  the 
claimant  and  the  bank  was  making  a  temporary  accommodation  until 
the  Government's  reimbursement  could  take  place,  it  would  have  been 
quite  natural  for  the  bankers  to  suggest  to  Capt.  Pittman  that  he  give 
them  a  letter  to  file  with  their  papers  evidencing  the  obligation  of  the 
Government.  The  probabilities,  therefore,  seem  to  balance  one  an- 
other so  far  as  the  conduct  of  the  parties  has  any  probity  of  force  on 
the  question  as  to  whether  this  meeting  actually  did  take  place,  but 
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when  the  lan^age  attributed  to  Capt.  Pittman  is  examined  it  is  with 
difficulty  made  to  bear  the  weight  sought  to  be  given  to  it.  His 
hinguage  is  that  of  prophecy  rather  than  that  of  contract;  he  rather 
undertook  to  describe  the  usual  course  of  Government  business  than 
to  make  a  direct  assumption  of  liability  for  the  Government. 

We  have,  therefore,  an  irreconcilable  conflict  in  the  testimony  as 
to  whether  Capt.  Pittman  said  anything  of  the  sort  attributed  to 
him — a  conflict  which  has  been  resolved  against  the  claimant  by  the 
tribunal  which  heard  the  witnesses — and,  in  addition  to  that,  we  have 
a  very  equivocal  character  in  the  statements  attributed  to  Capt.  Pitt- 
man, a  lack  of  definiteness  which  is  too  great  to 'justify  a  reversal  of 
the  findings  of  the  Board  of  Contract  Adjustment.  My  special  ad- 
visers concur  in  recommending  an  affirmance  of  the  Board  of  Con- 
tract Adjustment,  and  I  accept  their  recommendations  and  do  affirm 
the  judgment. 

Newton  D.  Bakbr, 

Secretary  of  IFflf . 
Washington,  D.  C,  September  2i^  1920. 


October  4,  1920. 
Case  No.  27. 

In  re  CLAIIC  07  THE  XABION  nrSTXTTTrS. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  claim  was  decided  June  13,  1919,  by  the  Board  of  Contract  Adjustment, 
relief  being  denied.  Upon  appeal  to  the  Secretary  of  War  the  decision 
of  the  Board  of  Contract  Adjustment  was  aflirmed.  (For  statement  of 
facts  and  decision  of  this  Board,  see  these  decisions,  Vol.  I,  p.  139.) 

Upon  consideration  of  the  record  in  this  matter  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

memorandum. 

The  appeal  record  in  this  case  was  first  sent  to  me  in  January,  1920. 
The  testimony  was  read  and  all  documents  in  the  file  examined. 
Upon  this  record  the  conclusion  was  reached  that  the  decisions  of 
the  Board  was  correct.  Before  preparing  a  formal  memorandum 
my  conclusions  were  formulated  in  a  letter  to  Mr.  William  H.  Davis, 
one  of  the  special  advisers,  with  the  suggestion  that  we  might  com- 
pare our  views  of  the  case  before  signing  memorandum.  Before 
that  was  done  a  letter  was  received  early  in  February  stating  that  the 
claimant  wished  to  file  an  additional  brief  and  for  that  reason  re- 
quested that  action  be  suspended.  The  entire  record  was  thereupon 
returned  to  Mr.  Goodale. 

It  has  now  been  returned  to  me  for  further  examination.  There  is 
now  in  the  file  an  exhaustive  brief,  signed  by  counsel;  but  as  it  is 
not  dated  can  not  tell  whether  or  not  it  is  the  one  referred  to  above. 
My  impression  is  very  strong  that  it  was  with  the  other  papers  when 
they  came  to  me  in  January. 

The  case  being  one  of  great  hardship,  where  claimant  has  strong 
equities,  the  record  including  the  testimony  has  been  reexamined. 
The  result  has  been  to  leave  my  original  conclusions  unchanged,  and 
they  are  hereinafter  set  forth  as  they  were  expressed  to  Mr.  Davis.  A 
letter  of  his  now  in  the  file  seems  to  indicate  that  he  concurred — at 
least  generally — in  this  conclusion. 
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The  record  is  a  voluminous  one,  and  the  claimant's  experience  has 
been  most  unfortunate.  From  an  examination  of  the  record  these 
conclusions  have-  been  reached. 

(a)  That  Marion  Institute  was  an  institution  of  such  a  grade  that 
it  was  entitled  to  a  place  in  the  list  prepared  by  the  United  States 
Commissioner  of  Education. 

(6)  That  it  did  not  appear  in  such  list  because  of  some  jealousy  or 
personal  animosity  on  the  part  of  an  inspector  sent  by  the  University 
of  Alabama  to  investigate  and  report  upon  its  educational  status. 
This  investigator  made  a  two  hours'  inspection,  in  the  course  of  which 
he  expressed  himself  to  the  authorities  of  Marion  Institute  to  be  favor- 
ably impressed  with  what  he  found,  but  on  his  return  he  reported 
adversely  to  those  who  sent  him. 

This  worked  an  injustice  to  the  claimant,  but  no  officer  or  agent  of 
the  United  States  was  in  any  way  responsible  for  it. 

(c)  That  the  business  methods  of  the  officers  and  agents  of  the  War 
Department  who  had  in  hand  the  matter  of  establishing  these  Stu- 
dents' Army  Training  Corps  units  were,  to  say  the  least,  extraordi- 
nary. The  claimant  received  repeated  circulars  or  letters  of  instruc- 
tion as  to  what  it  should  do  in  the  way  of  enlarging  or  developing  its 
plant ;  its  representative  was  admitted  to  the  conference  held  at  Fort 
Sheridan,  where  he  was  also  instructed  to  the  same  effect.  No  one 
of  those  who  communicated  these  instructions  to  the  claimant  took 
any  steps  to  satisfy  himself  that  claimant  was  one  of  the  institutions 
to  which,  under  the  scheme  for  establishing  training  units,  such  in- 
structions were  to  be  given.  This  could  easily  have  been  done ;  a  sim- 
ple reference  to  the  list  prepared  by  the  United  States  Commissioner 
of  Education  would  have  settled  the  question. 

This  worked  a  hardship  to  the  claimant,  who  apparently  assumed 
when  it  received  the  instructions  that  the  department  had  satisfied 
itself  that  Marion  Institute  was  one  of  the  educational  institutions 
which  were  qualified  to  maintain  training  units.  One  would  nat- 
urally be  pleased  to  see  it  compensated  for  its  loss,  but  it  is  not  easy 
to  see  how  this  can  be  done  under  the  Dent  Act,  which  requires  proof 
of  an  agreement,  express  or  implied. 

The  Board  was  correct  in  its  findings.  The  circular  of  July  1, 
1918 — and  it  was  this  circular  which  inspired  the  authorities  of 
Marion  Institute  to  establish  one  of  these  units — announced  in  terms 
which  were  clear  and  positive  what  institutions,  and  what  institu- 
tions only,  were  to  have  the  privilege  of  maintaining  units  of  the 
Students'  Army  Training  Corps.    Such  institutions  must — 

1.  Require  a  certain  standard  of  admission  to  its  regular  curricula. 

2.  Provide  specified  general  collegiate  or  professional  curricula, 

3.  Be  carried  on  the  list  prepared  by  the  United  States  C'ommis- 
sioner  of  Education. 


DECISIONS  APPEAL  SECTION  WAB  DEPARTMENT  CLAIMS  BOABD.    738 

The  circular  gave  express  notice  of  these  three  requirements  not 
only  to  all  officers  of  the  department  but  (declaring  itself  to  be  sup* 
plementary  to  the  announcement  of  the  department,  dated  May  6, 
1918)  '*'  to  the  presidents  of  all  institutions  of  collegiate  grade "  as 
well.  It  was  to  be  expected  that  any  institution  which  was  about 
to  go  to  expense  in  order  to  provide  for  a  training  unit  would  first 
satisfy  itself  that  it  met  all  three  requirements.  If  it  felt  quite  con- 
fident that  it  met  the  first  two,  it  could  not  safely  assume  that  it  met 
the  third,  go  to  expense  on  the  strength  of  such  assumption,  and 
then  expect  the  Government  to  make  good  that  expense.  It  was  a 
very  easy  matter  for  an  institution  to  ascertain  whether  or  not  it 
was  on  the  list ;  presumably  the  list  was  a  public  document,  open  to 
the  inspection  of  any  legitimate  inquirer.  Surely  it  would  have 
taken  little  time  to  make  this  inspection;  and  if  it  found  its  name 
was  omitted  from  the  list,  reasonable  prudence  would  have  indicated 
that  it  should  not  involve  itself  in  expense  until  the  omission  had 
been. corrected,  because  until  it  was  corrected  it  could  not  under  the 
terms  of  the  circular  be  accorded  the  privilege  of  maintaining  a 
Students'  Army  Training  Corps  unit. 

Claimant  relies  also  on  another  clause  of  the  circular  of  July  1, 
1918,  which  reads : 

"  Institutions  now  having  recognized  B.  O.  T.  C.  units  may,  if  they 
so  desire,  establish  in  addition  Students'  Army  Training  Corps 

units." 

Apparently  the  theory  is  that  because  Reserve  Officers'  Training 
Corps  units  were  established  only  in  institutions  which  possessed 
qualifications  of  the  character. called  for  in  the  preceding  clause  of 
the  circular,  the  establishment  of  such  a  unit  was  sufficient  evidence 
of  such  qualifications.  The  difficulty  with  ihis  argument,  so  far  as 
Marion  Institute  is  concerned,  is  that  the  unit  there  established  was 
merely  a  junior  Reserve  Officers'  Training  Corps,  which  called  for 
no  academic  requirements  and  contemplated  the  attendance  of  a  cer- 
tain number  of  boys  over  the  age  of  H. 

Attention  may  be  called  to  the  circumstance,  which  is  quite  appar- 
ent from  the  record,  that  practically  all  those  who  have  anything  to 
say  in  support  of  the  claim  are  impressed  with  the  idea  that  of  the 
three  requirements  above  enumerated  the  first  two  are  only  of  prime 
importance,  the  third,  i.  e.,  the  Commissioner  of  Education's  list, 
being  rather  a  matter  of  routine,  or  red  tape.  My  own  conception  of 
the  situation  is  quite  otherwise ;  so  far  as  all  officers  and  agents  of 
the  United  States  were  concerned,  inclusion  of  an  institution  in  the 
list  was  the  essential  requirement.  It  certainly  could  not  be  expected 
that  the  officers  of  the  War  Department,  already  overburdened  with 
many  duties  of  the  sort  which  that  department  was  organized  to  dis- 
charge, were  themselves  to  conduct  investigations  into  courses  ol 


734    DECISIONS  APPEAL  SECTION  WAB  DEPARTMENT  CLAIMS  BOABD. 

study,  hours  ol  attendance,  methods  of  instruction,  and  character  of 
examinations  in  scores,  possibly  hundreds,  of  educational  institutions^ 
in  order  to  determine  whether  they  met  the  first  two  requirements. 
That  work  could  be  more  easily  done,  and  it  was  reasonable  to  sup- 
pose it  had  been  done,  by  the  bureau  or  office  of  the  United  States 
Commissioner  of  Education.  Therefore  it  was  provided  that  the 
War  Department  officers  should  be  guided  by  the  "  list "  of  the  Com- 
missioner of  Education.  If  it  contained  the  name  of  an  institution, 
they  would  be  entitled  to  assume  that  such  institution  had  met  the 
first  two  requirements  or  its  name  would  not  be  there.  If  it  did  not 
contain  the  name,  the  War  Department  officers  need  go  no  further; 
that  circumstance  was  sufficient  to  indicate  that  they  were  not  to 
establish  a  training  unit  in  that  institution. 

It  certainly  seems  that  the  first  thing  which  would  occur  to  amttne 
wishing  to  have  this  institution  qualify  for  the  establishment  m  a 
unit  would  be  to  make  sure  that  its  name  was  on  the  list, 

I  recommend  that  the  decision  of  the  Board  be  affirmed. 

E.  Henbt  Laoombe, 

Special  Adviser. 

Sepiembeb  27, 1920. 

I  concur. 


October  6,  1920. 
Case  No.  609. 

In  re  CLAHC  07  H.  HEEEMAIT,  8TEEKBACH  A  CO. 

m 

ON  APPEAL  BEFORE  THE  SECRETARY  OP  WAR. 

TUB  claim  was  decided  by  the  Board  of  Contract  Adjustment  April  3,  1920^ 
relief  being  denied  for  lack  of  jnrisdlction.  On  appeal  to  the  Becre- 
tary  of  War  the  decision  of  the  Board  of  Contract  Adjustment  waa 
alarmed.  (For  statement  of  facts  and  decision,  see  these  decisions^ 
VoL  4,  p.  917.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 


MEMORANDUM. 

The  claimant  has  strong  equities,  but  the  question  whether  the 
Secretary  has  jurisdiction  to  authorize  further  payment  on  account 
of  the  goods  for  which  claimant  asks  reimbursement  is  a  serious  one^ 
which  should,  in  our  opinion,  be  passed  upon  by  the  Court  of 
Claims  in  the  first  instance. 

We  recommend  that  the  decision  of  the  Board  be  affirmed. 

E.  Henrt  Lacombe, 

Special  Adviser. 
October  4, 1920. 
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October  5,  1920. 
Case  No.  2430. 

In  re  CLAIM  OF  SWIFT  A  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

Tliis  case  was  decided  by  the  Board  of  Contract  Adjustment  April  IS,  19i0. 
ITpon  appeal  by  claimant  to  the  Secretary  of  War,  the  above  deoition  was 

ai&rmed.    (For  statement  of  facts  and  opinion,  see  these  decisions,  VoL 

4,  p.  1106.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation. 

Newton  D.  Baker, 

Secretary  of  War. 


memorandum  for  the  secretary  OF  WAR. 

This  is  a  claim  for  the  value  of  provision  racks  used  for  shipments 
of  meats  to  the  zone  supply  officer,  Chicago.  There  is  evidence  that 
some  of  the  racks  were  used  in  reshipping  meats  to  New  York  for  the 
Government  by  the  contractor  employed  by  the  Government  to  re- 
ceive and  store  the  shipments  and  reship  them  when  directed. 

We  do  not  concur  in  the  conclusion  of  the  Board  that  a  purchaser 
to  whom  goods  are  shipped  with  packing  appliances  belonging  to  the 
seller  can  avoid  responsibility  for  the  unauthorized  use  of  such  ap- 
pliances in  his  own  reshipments  by  employing  an  independent  con- 
tractor to  receive  and  reship  the  goods. 

The  evidence  as  to  such  use  of  the  racks  is  contradicted,  however, 
and  there  is  no  adequate  proof  that  any  racks  which  may  have  been 
so  used  failed  to  get  back  to  the  claimant. 

It  is  accordingly  recommended  that  you  decline  to  set  aside  the 
decision  of  the  Board  of  Contract  Adjustment,  leaving  the  claimant 
to  pursue  his  remedy  in  the  Court  of  Claims,  where  the  facts  can  be 
more  fully  presented. 

R.  C.  Goodale, 
Robert  McC.  Marsh, 
Specie^  Advisers  to  the  Secretary  of  War 

August  30, 1920. 
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OoiOBBR  9, 1920, 
Case  No.  2540. 

in  re  GLADC  07  HATHES  AVTOXOBZLE  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

Vpon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of  Contract 
Adjustment,  dated  Xay  19,  1920,  was  affirmed.  (See  Vol.  5,  these  decisions, 
p.  638.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

This  claim  is  made  under  the  contract  referred  to  in  No.  2550. 

It  involves  losses  sustained  in  consequence  of  the  rejection  of  1,702 
crank  shafts  bought  by  claimant  from  the  Western  Drop  Forge  Co. 
and  the  replacement  thereof  by  forgings  from  the  Buda.  The  loss 
was,  in  part',  difference  in  price  of  forgings  and  in  part  because  both 
lots,  the  rejected  and  the  accepted,  had  been  machined  by  claimant. 

The  Board  has  stated  the  case  very  fully  and,  concurring  in  its  con- 
clusions, I  recommend  that  its  decision  be  affirmed. 

E.  Henry  Laoombe, 

It.  C.  GOODALB, 

Special  Advisers. 
October  4, 1920. 
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October  9,  192(1. 
Case  No.  2551. 

In  re  CLAHC  07  HAYKES  ATTTOKOBILE  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR, 

Tfpon  appeal  to  the  Secretary  of  War,  the  deolsloa  of  the  Board  of  Contract  Ad- 
justment, dated  Kay  20,  1920,  is  ai&nned.    (See  Vol.  5,  p.  608.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation  of  E.  Henry  Lacombe. 

Newtok  D.  Baker, 

Secretary  of  War. 

m 

MEMORANDUM. 

I  fully  concur  in  the  reasoning  and  conclusions  of  the  Board,  and 
recommend  that  its  decision  be  affirmed. 

E.  B[enry  Laoomhe, 

Special  Adviser. 
October  4,  1920. 
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OCTOBBR  9,  1920. 

Case  No.  2552. 

In  re  CLAIM  07  HAYKBS  ATTTOKOBILE  CO. 
ON  APPEAL  BErORB  THE   SECRETARY  OF  WAR. 

Upon  appeal  to  the  Secretary  of  War,  the  deoislon  of  the  Board  of  Contraot 
Adjustment,  dated  Hay  19,  1920,  was  affirmed.  (See  VoL  5,  these  deci- 
sions, p.  483.) 

Upon  consideration  of  the  record  in  this  matter  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baser, 

Secretary  of  War. 

memorandum. 

•  

We  fully  concur  with  the  conclusions  of  the  Board,  and  recom- 
mend that  its  decision  be  affirmed. 

E.  Henry  Lacombe, 

R.  C.  GOODALE, 

Special  Advisers. 
October  4,  1920. 
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October  9,  192(>i 
Case  No.  535. 

In  re  CLAIM  07  KESSLEE  KOTOE  CO. 
ON  APFEATi  BEFORE  THE   SECRETARY  OF  WAR« 

Tfpon  appeal  to  the  Secretary  of  War,  tlie  decision  of  tbe  Board  of  Contract 
Adjustment,  dated  Hay  6,  1920,  was  affirmed.  (See  Vol.  4,  these  de- 
cisions, p.  1197.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

memorandum. 

We  have  here  a  written  contract,  No.  1485,  dated  July  23,  1917. 
For  the  purposes  of  the  argument,  it  may  be  conceded  that  this  con- 
tract incorporates  the  terms  of  the  written  order  (8783,  July  20) 
on  which  it  was  based,  and  even  also  the  terms  of  claimant's  bid  of 
June  20,  1917,  referred  to  in  the  order. 

This  contract,  whether  it  be  a  single  document  or  a  composite  in- 
strument including  all  three  documents,  is  expressed  in  plain  Ian- . 
guage  without  any  ambiguous  phrase  in  it.  Claimant  relies  upon 
testimony  as  to  conversations  and  negotiations  prior  to  the  execu- 
tion of  the  contract,  not  merely  to  introduce  some  subject  matter 
germane  to  the  contract  and  omitted  by  oversight,  but  to  change  the 
entire  scope  and  meaning  of  the  contract.  We  know  of  no  principle 
of  law  or  equity  under  which  this  can  be  done  and  do  not  believe  the 
Dent  Act  was  intended  to  confer  any  such  authority.  The  rule  that 
prior  negotiations  are  merged  in  the  written  contract  which  purports 
to  embody  them  is  a  wholesome  one.  If  the  Air  Service  wished  to 
secure  the  services  of  claimant  in  conducting  experiments  to  develop 
its  engine  into  one  of  higher  power,  and  were  willing  to  pay  him  for 
the  expense  of  such  experiment  up  to  some  certain  sum,  there  is  no 
reason  suggested  why  they  did  not  make  such  a  contract  instead  of 
the  one  which  they  did  make. 

We  concur  in  the  Board's  opinion  and  recommend  that  its  decision 
be  affirmed. 

E.  Henry  Lacombe, 

R.    C.    GoODAIiE, 

Special  Advisers. 
September  23,  1920. 
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Case  No.  2984. 

In  re  CLAHC  OF  PENNSYLVANIA  EAILEOAD  CO. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

TTpon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Appeal  Section,  dated 
August  28,  1920,  was  affirmed.    (See  Vol.  7,  these  decisions,  pag^  415.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the- 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendations  of  the  special  adviser. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

Although  not  prepared  to  assent  to  all  the  propositions  set  forth 
in  the  opinion  of  the  Board  and  in  the  memorandum  already  on  the- 
file,  I  entirely  concur  in  the  conclusion  that  the  claim  be  dismissed. 
This  for  the  reason  that  it  seems  very  doubtful  whether  the  Secre- 
tary was  given,  by  the  Dent  Act,  jurisdiction  to  settle  and  adjust 
claims  of  the  kind  here  presented. 

The  basis  of  the  claims  which  were  the  subject  of  that  act  is  "  an 
agreement  express  or  implied."  Concededly  there  was  no  express 
agreement  here.  The  implied  agreements  on  which  other  claims  have 
been  adjusted  were  those  where  some  officer  having  authority,  or 
apparently  clothed  with  authority,  has  asked  claimant  to  do  some- 
thing, at  the  same  time  giving  claimant  good  reason  to  suppose  that 
in  some  way  or  other  it  would  be  compensated  for  whatever  the 
doing  cost  it  It  would  seem  to  be  this  sort  of  agreement  which  Con- 
gress had  in  mind  when  it  passed  the  Dent  Act. 

Here,  however,  there  is  nothing  of  that  sort  shown ;  nothing  that 
was  said  or  done  by  the  officers  or  agents  of  the  department  im- 
plied an  agreement  to  compensate  claimant  in  any  way  for  what- 
ever cost  it  was  put  to  as  a  consequence,  direct  or  remote,  of  the 
action  of  Government  officers.  The  contention  of  claimant  is  that 
what  was  done  by  the  officers  of  the  Government  amounted  in  sub- 
stance and  effect  to  a  taking  of  private  property  for  public  use, 
with  the  implication  that  for  such  taking  just  compensation  should 
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be  made.  If  such  contention  be  as  to  any  of  these  items  in  contro- 
versy a  sound  one,  the  Dent  Act  is  not  necessary  to  its  support.  The 
Court  of  Claims  would  seem  to  be  the  proper  forum  to  dispose  of 
the  controversy. 

I  reconmiend  that  the  decision  of  the  Board  be  affirmed. 

E.  Henry  Lagomre, 

Special  Adviser, 
October  6, 1920. 


October  1, 1920. 
memorandum  for  the  secretary  of  war.  . 

This  claimant  has  presented  119  claims,  aggregating  $2,056,920.75, 
for  guarding  and  lighting  bridges,  tunnels,  and  other  structures  at 
various  points  on  the  Pennsylvania  Railroad  Co.'s  lines,  for  equip- 
ment installed  to  facilitate  performance  of  guard  duty,  and  for 
housing  and  feeding  United  States  troops  while  such  troops  were 
engaged  in  guarding  the  company's  property  during  the  years  1917 
and  1918.  Of  these  119  claims  11  have  been  treated  as  test  cases. 
The  present  claim  is  one  of  these  test  cases.  It  is  for  wages  of  armed 
watchmen  and  guards,  etc.,  installation  and  maintenance  of  lights  on 
the  Sunbury  division  of  the  road  during  the  period  from  April  L 
1917,  to  November  12,  1918,  and  for  the  cost  of  watch  boxes  and  the 
like  erected  on  the  company's  property  for  the  shelter  of  guards.  The 
facts  are  clearly  stated  in  the  accompanying  decision  of  the  War 
Department  Claims  Board  and  need  not  be  here  repeated.  In  sub- 
stance, the  claims  of  the  railroad  company  rest  on  the  contention 
that  an  implied  agreement  to  reimburse  claimant  for  the  expenses 
incurred  by  it  in  guarding  its  property  arose — 

{a)  From  the  fact  that  the  special  precautions  here  involved  were 
a  recognized  military  necessity  for  the  protection  of  Government 
troops  and  war  materials  and  for  the  maintenance  of  lines  of  trans- 
portation necessary  for  the  movement  of  troops  and  munitions. 

(6)  For  the  reason  that  the  transportation  of  war  materials  by 
the  United  States  over  claimant's  lines  was  in  a  measure  the  cause 
of  the  ddnger  of  destruction  of  claimant's  property  by  public  enemies. 

((?)  Because  the  expenses  incurred  for  lighting  and  for  shelter  for 
guards  were,  to  a  large  extent,  necessitated  by  the  presence  of  United 
States  troops  at  the  points  where  such  lights  and  shelters  were  in- 
stalled, and  that  the  installation  of  lights  and  shelters  was  under- 
taken for  the  protection  of  these  troops  at  the  request  of  the  United 
States. 

{d)  Because  the  troops  supplied  by  the  United  States  to  guard 
various  points  of  claimant's  lines  were  withdrawn  before  the  danger 
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vhich  necessitated  their  employment  had  been  remoyed,  thereby,  as 
claimant  contends,  unjustly  throwing  upon  claimant  the  burden  of 
maintaining  a  protection  for  its  property  which  the  United  States 
ought  to  have  maintained. 

It  seems  to  me  dear  that  as  to  expenses  incurred  for  its  own  armed 
guards,  the  railroad  company  is  not  entitled  to  compensation.  Even 
if  such  guards  had  been  furnished  solely  for  the  protection  of  Got- 
ernment  troops  and  property  in  transit,  the  expense  would  have  been 
but  an  incident  of  the  service  for  which  the  railroad  company  has 
received  payment  in  the  form  of  railroad  fares  and  freight  charges. 
As  a  matter  of  fact,  armed  guards  were  furnished  largely  for  the 
protection  of  the  railroad  company's  own  property  against  risks 
which  in  time  of  war  and  threatened  war  were  shared  in  varying 
degrees  by  all  citizens  and  all  property  owners.  If  such  claims  were 
to  be  allowed,  manufacturers  of  Army  clothing,  shipbuilders,  powder 
manufacturers,  and  all  others  who  have  incurred  expenses  as  a  pre- 
caution against  one  of  the  risks  incident  to  war-time  industry  (and 
even  to  war-time  property  holding)  ought  to  be  reimbursed.  There 
is  no  basis  in  law  for  the  implication  of  a  promise  that  the  Govern- 
ment will  reimburse  anyone  for  such  expenditures,  and  the  fact  that 
the  United  States  has  seen  fit  to  furnish  military  protection  for  a 
period  does  not  justify  the  implication  of  a  promise  that  it  will  bear 
the  cost  of  private  armed  guards  after  the  military  protection  has 
been  withdrawn. 

With  regard  to  the  expense  of  special  lighting  and  shelter  for 
guards  provided  on  account  of  the  war  emergency  two  situations  are 
presented,  namely — 

(a)  Lighting  and  shelters  furnished  as  a  necessary  incident  of  the 
guarding  of  the  railroad  property  by  the  railroad  company's  own 
guards  or  lighting  installed  merely  as  a  measure  tending  to  the 
greater  security  of  the  property  without  reference  to  any  armed 
guards;  and 

(&)  Shelter  or  lighting  furnished  for  the  convenience  or  safety  of 
United  States  troops. 

As  to  the  first,  it  is  plain  that  the  charge  for  lighting  or  shelter  is 
entitled  to  no  more  favorable  consideration  than  the  general  cost  of 
the  armed  watchmen  service  of  which  it  is  an  incident,  and  if  com- 
pensation for  the  pay  of  the  railroad  company's  guards  should  be 
denied,  compensation  for  their  shelter  and  for  lighting  their  posts 
must  also  be  denied. 

The  second  situation  presents  a  more  doubtful  question.  Here  the 
United  States  voluntarily  furnished  troops  for  the  purpose  of  guard- 
ing lines  of  communication  or  other  transportation  equipment  which 
it  regarded  as  of  such  military  importance  as  to  justify  this  special 
precaution.    The  protection  furnished  was  of  direct  value  to  the  rail- 
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road  company.  The  United  States  in  determining  whether  troopfi 
Bhould  be  retained  on  guard  duty  at  any  particular  point  had  a  right 
to  take  into  consideration  all  the  elements  of  the  situation,  including 
the  degree  of  danger  to  be  guarded  against,  the  risk  of  losing  troops 
through  the  dang^*s  or  exposures  incident  to  the  conditions  of  seryice 
at  any  particular  point,  and  the  expenses,  if  any,  which  the  United 
States  would  be  obliged  to  incur  in  properly  lighting  or  otherwise 
protecting  the  troops  engaged  in  such  guard  duty.  In  view  of  the 
benefits  derived  by  the  railroad  company  from  the  presence  of  United 
States  troops  as  guards  it  might  readily  be  supposed  that  the  com- 
pany would  be  willing  to  make  some  efforts  to  provide  facilities  to 
assist  the  United  States  in  the  guarding  of  its  property.  In  the 
absence  of  any  statement  or  intimation,  either  on  the  part  of  the  rep- 
resentatives of  the  Cjoverhment  or  the  railroad  company,  indicating 
that  the  facilities  so  furnished  were  intended  to  be  paid  for  by  the 
Government,  I  do  not  think  that  any  obligation  of  the  United  States 
to  pay  for  such  facilities  can  be  implied  from  the  United  States 
announcing  the  necessity  for  such  facilities  and  inquiring  as  to 
whether  they  would  be  supplied. 

1  therefore  recommend  that  the  decision  of  the  Board  of  Contract 
Adjustment  denying  claimant  relief  be  affirmed. 

Rb  C.  GooDALB,  Special  Adviur, 


OoTO^R  9, 1920. 
Cases  Nos.  2627,  2642,  2643,  2644,  and  2645. 

In  re  CIAIX8  OV  SOTTTHEBN  EAILBOAB  CO.,  SEABOABB  AIB  LIBE  BAH- 
WAY  CO.,  ABB  SEABOABB  AIB  UHE  BAILBOAB. 

ON  APPEAL  BEFORE  THE  SEGRETART  OF  WAR. 

Upon  appeal  to  the  Secretary  of  War,  the  deolslons  of  the  Board  of  Contract 
Adjustment  in  these  cases  were  ai&rmed.  (See  Vol.  6,  these  decisions, 
p.  558.) 

Upon  consideration  of  the  record  in  these  matters,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 


September  30, 1920. 
memorandum  for  the  secretary  of  war. 

The  claims  of  these  railroads  come  to  you  on  appeal  from  the 
Board  of  Contract  Adjustment,  the  findings  in  each  case  being 
identical. 

The  Board  affirmed  the  decision  of  the  Claims  Board,  transporta- 
tion service,  denying  relief  on  the  ground  that  no  contract,  express 
or  implied,  had  been  entered  into  to  compensate  or  reimburse  the 
claimants  for  money  expended  in  constructing  outside  the  limits  of 
Camp  Jackson  spur  tracks  connecting  their  respective  lines  with  said 
camp. 

As  all  the  cases  turn  on  the  question  as  to  whether  or  not  there  was 
a  contract  with  either  of  the  said  roads  to  reimburse  them  for  money 
so  expended,  the  several  cases  are  covered  by  the  same  findings,  and 
we  will  consider  them  together. 

Early  in  the  late  war,  when  it  became  known  that  the  Government 
would  assemble  troops  for  training  at  various  places,  sharp  competi- 
tion arose  between  cities  of  the  South  and  elsewhere  to  induce  the 
Government  to  select  certain  sites  for  cantonments,  and  to  that  end 
conferences  were  held  between  representatives  of  the  cities  interei^d 
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and  representatives  of  the  railroads,  and  later  between  them  and 
officers  of  the  War  Department,  as  in  the  present  case,  to  determine 
the  location  of  such  sites  and  the  facilities  requisite  to  make  them 
available. 

Prior  to  May  31,  1917,  on  which  date  the  claimants  contend  that 
an  implied  contract  arose,  there  were  some  preliminary  conferences 
between  the  officials  of  the  railroad  companies  and  some  of  the  citizens 
of  Columbia,  S.  C,  respecting  the  needs  and  requirements  essential  to 
secure  the  site  afterwards  designated  as  Camp  Jackson,  a  few  miles 
from  Columbia.  It  was  known  to  all  and  was  apparent  that  the 
Government  would  want  the  camp  connected  with  trackage  to  both 
the  railroads  here  in  question,  as  well  as  with  another  railroad,  whose 
claim  is  not  now  before  you.  To  this  end  surveys  were  made  by  rep- 
resentatives of  the  roads,  and  such  representatives  met  in  conference 
on  May  30  or  earlier  to  consider  the  questions  of  rights  of  way  and 
construction  of  the  tracks  indicated  on  the  blue  prints  which  they  pre- 
pared ;  and  among  themselves  they  agreed  as  to  the  particular  work 
each  road  should  perform  and  the  proportion  of  expense  each  should 
bear. 

This  was  followed  by  the  conferences  in  Columbia,  S.  C,  on  May  31, 
1917.  On  that  date  there  were  two  conferences— one  in  the  forenoon 
and  one  in  the  afternoon — at  both  of  which  the  three  railroads  were 
represented,  as  was  the  city,  and  officers  were  present  representing 
the  War  Department. 

At  both  of  these  conferences  the  main  and  urgent  question  was  as  to 
when  the  tracks  could  be  completed,  as  the  (lovernment  desired  to 
assemble  troops  there  by  the  latter  part  of  June.  The  roads  were 
informed  by  Maj.  Dalton,  of  the  Quartermaster  Corps,  a  member  of 
the  staff  of  Gen.  Wood,  that  the  tracks  must  be  completed  by  June 
20,  and  the  roads  thereupon  engaged  to  do  the  work,  and  but  for  hav- 
ing to  construct  some  300  or  more  feet  of  trestle  they  would  perhaps 
have  completed  the  work  by  that  time.  As  it  was,  the  work  was  com- 
pleted soon  thereafter. 

At  this  conference,  while  the  officers  of  the  Government  insisted 
upon  speed  in  doing  the  work,  nothing  was  said  about  reimbursing: 
the  roads  for  the  trackage  so  constructed. 

The  policy  of  the  War  Department  was  that  for  spur  trackage  con- 
structed outside  a  reservation  the  roads  were  to  pay,  and  look  to 
increased  business  for  reimbursement,  while  as  to  trackage  con- 
structed within  the  reservation  the  Government  was  to  pay;  and  it 
did  pay  for  the  trackage  so  constructed  in  the  present  cases. 

This  policy  of  the  War  Department  was  evidently  known  to  the 
officers  of  the  several  roads  at  and  before  the  time  of  the  conferences 
of  May  31,  as  they  had  agreed  among  themselves  as  to  the  work  to 
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be  done  by  each  and  the  proportion  of  expense  to  be  borne,  including 
the  right  of  way  necessary  before  certain  of  the  trackage  could  be 
constructed. 

Nor  does  the  evidence  show  that  anyone  representing  the  rail- 
roads, or  otherwise,  mentioned  the  question  of  reimbursement  for  the 
tracks  so  constructed;  upon  the  contrary,  the  representatives  of  the 
roads  who  testify  in  these  cases  and  who  were  present  at  the  confer- 
ence all  unite  in  saying  that  the  question  of  reimbursement  was  not 
mentioned,  but  that  because  the  officers  of  the  War  Department  had 
directed'  them  to  go  ahead  with  the  work  that  therefore  they  con- 
strued that  direction  as  a  contract  to  pay  for  the  work  so  performed. 
In  this,  however,  they  overlooked  the  fact  that  prior  thereto,  when 
it  became  known  that  the  site  for  Camp  Jackson  had  been  tenta- 
tively agreed  upon — depending  upon  the  facilities  the  city  of  Colimi- 
bia  and  the  railroad  companies  would  offer — they  among  themselves 
had  decided  to  do  the  work  necessary  to  secure  the  final  selection  of 
the  site  and  that  the  real  and  only  vital  question  at  the  conference 
was  within  what  time  the  work  could  be  done.  The  evidence  shows 
that  if  the  work  could  not  have  been  done  practically  within  the  time 
indicated  the  site  would  have  been  selected  elsewhere. 

Assuming,  as  the  claimants  contend,  that  the  request  of  the  officers 
of  the  War  Department  to  proceed  with  the  work,  coupled  with 
claimants'  assurance  that  the  work  would  be  done,  constituted  a  con- 
tract, it  does  not  follow  that  the  Government  was  thereby  obligated 
to  pay  for  the  work  in  the  face  of  its  known  policy  to  the  contrary. 

It  can  not  be  said  that  the  tracks  so  constructed  outside  the  line  of 
the  camp  were  solely  for  the  benefit  of  the  Government.  If  it  had 
been,  then  a  different  question  would  be  presented.  The  roads  were 
benefited  by  increased  freight  and  passenger  receipts  derived  from 
additional  trackage  and  from  an  additional  feeder. 

Though  from  the  acts  of  the  officers  of  the  respective  roads  it 
would  seem  that  the  policy  of  the  Government  was  doubtless  known 
at  an  earlier  date,  such  policy  was  confirmed  to  each  of  them  by  tele- 
gram of  June  15,  1917,  from  the  War  Department,  and  no  objection 
was  made  thereto  by  any  official  of  either  of  the  roads. 

The  silence  of  the  officers  of  the  roads  at  the  conference  of  May  31, 
coupled  with  the  agreement  among  themselves  as  to  the  work  and 
proportionate  expense  of  each  road,  negatives  any  agreement  for 
reimbursement  from  the  Government,  except  by  way  of  increased 
revenues  from  freight  and  passenger  traffic  over  the  new  trackage. 

Camp  Jackson  is  still  being  maintained,  and  the  evidence  shows 
that  there  are  now  stationed  there  about  2,500  Eegular  troops. 

It  follows  from  what  we  have  said  that  we  concur  in  the  conclusion 
of  the  Board  of  Contract  Adjustment,  and  recommend  that  the 
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claims  presented  by  the  three  railroad  named  herein  be  disallowed, 
and  that  a  copy  of  this  memorandum  be  filed  in  each  of  the  cases. 

Stanton  J.  Peelle, 
Special  Adviaer  to  the  Secretary  of  War. 
1  concur  in  the  above  recommendation. 

B.  C.  GOODALE, 

Special  Adviser. 


OCTOBEB   11,   1920. 

Case  No.  341. 

In  re  CLADC  07  BPECIALTY  KNIT  O00B8  CO. 
ON  AFFEAI/  BSFORS  THE  SEOHETART  OF  WAS. 

Upon  appeal  to  tlie  Seoretaiy  of  War,  tlie  deoiiion.  of  the  Board  of  Contraot 
Adjustment,  dated  June  1,  1920,  was  aftmed.  (Bee  VoL  5,  these  deoi- 
sioni,  p.  915.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment,  whereby  claimant  is  denied  relief 
pursuant  to  the  action  of  the  standing  committee,  War  Department 
Claimfi  Boards  is  approved  and  affirmed. 

Nbwtok  D.  Baker, 

Secretary  of  War. 
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October  12,  1920. 
Case  No.  1958. 

In  re  CLAIU  OF  CHAXBEBSBTHSia  H08IE&Y  CO. 
OK  APPEAL  BEFORE  THE  6BCRETART  OF  WAR. 

XTpon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of  Contract 
Adjustment,  dated  February  7,  1920,  was  affirmed.  (See  Vol.  8,  these 
decisions,  p.  482.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affinned,  in  accordance  with 
the  accompanying  recommendation  of  the  special  advisers. 

Newton  D.  Baker, 
« •  Secretary  of  War. 

October  12,  1920. 
memorandum  for  the  secretary  of  war. 

The  memorandum  iSled  by  claimant  in  connection  with  this  appeal 
omits  mention  of  the  issues  stated  in  the  decision  of  the  Board ;  and 
careful  examination  of  the  record  fails  to  disclose  any  ground  for 
modifying  the  findings  and  conclusions  which  the  Board  of  Contract 
Adjustment  has  arrived  at. 

I  recommend  that  the  decision  of  the  Board  be  affirmed. 

R.    C.    GOODALE, 

Special  Adviser. 

MEMORANDUM. 

This  claim  is,  in  my  opinion,  brought  on  a  proxy-signed  formal 
contract.  If  this  be  so,  it  was  finally  disposed  of  by  the  settlement 
and  adjustment  of  such  contract  and  payment  of  award  made  upon 
such  settlement.  If  it  be  contended  that  the  claim  is  based  upon  some 
oral  agreement,  express  or  implied,  independent  of  the  formal  con- 
tract, there  is  found  in  the  record  no  proof  of  any  such  agreement. 
Moreover,  any  such  claim  is  sufficiently  disposed  of  by  the  circum- 
stance that  it  was  not  filed  within  the  statutory  time. 
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It  may,  however,  be  added  that  upon  the  merits  the  decision  of  the 
Board  is  correct.  The  details  of  the  transaction  are  set  forth  more 
fully  than  in  the  Board's  opinion  in  the  report  to  the  Board,  dated 
January  9, 1920,  and  signed  by  E.  M.  Averill,  Government  attorney. 
See  especially  the  calculation  on  page  2d. 
I  recommend  that  the  decision  of  the  Board  be  affirmed. 

E.  Hbnby  Laookbe, 

Special  Adviser. 
October  9,  1920. 


October  12, 1920. 
Cases  Nos.  737  and  748. 

In  re  CLAIMS  07  KILL  P&ODITCTS  GOKPOBATIOH  AND  OKNIA  GOXMEEGIAI 

CO.  (nrc). 

ON  APPEAL  BEFORE  THE  SEGRETART  OF  WAR. 

XTpon  appeal  to  the  Seoretary  of  War,  the  decltiont  of  the  Board  of  Contraet 
Adjustment  in  thete  catet  were  af&nned.  (See  Vol.  6,  these  dedslons, 
p.  55.) 

Upon  consideration  of  the  records  above  referred  to,  and  in  ac- 
cordance with  the  accompanying  recommendations,  I  refuse  to 
modify  the  action  of  the  War  Department  Board  of  Contract  Adjust- 
ment with  relation  to  these  claims. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

Neither  of  these  claims  appears  to  be  covered  by  the  provisions  of 
the  Dent  Act.  I  think  claimant  should  submit  them  to  the  Court  of 
Claims  and,  for  that  reason,  recommend  that  the  decision  of  the 
Board  be  affirmed. 

E.  Henry  Laoombe, 

Special  Adviser. 
September  27, 1920. 


October  12, 1920. 

memorandum  for  the  secretary  of  war. 

The  allowance  of  the  present  claims  would  involve  the  implication 
of  a  contract  in  a  situation  quite  different  from  any  in  which  the 
War  Department  has  heretofore  recognized  the  existence  of  any  im- 
plied obligation,  and  I  do  not  think  that  the  justice  of  the  implica- 
tion sought  to  be  drawn  is  sufficiently  clear  to  justify  your  recogni- 
tion of  the  claims  in  the  absence  of  judicial  decision  on  the  point. 
Contractural  rights  were  interfered  with  in  a  great  variety  of  ways 
through  executive  orders,  priorities  granted  by  the  War  Industries 
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Board,  and  all  the  various  regulations,  prohibitions,  and  restrictions 
which  were  eflfective  during  our  participation  in  the  war.  It  may 
well  be  doubted  whether  the  Dent  Act  was  intended  to  authorize  the 
recognition  and  adjustment  of  claims  for  losses  resulting  from  the 
myriad  and  infinitely  diverging  indirect  interferences  of  essential 
war-time  industry  with  peace-time  rights  to  undisturbed  commercial 
freedom. 

During  the  war  we  came  to  recognize  as  natural  and  fundamental 
the  Government's  underlying  right  to  control  the  distribution  of  the 
industry  of  the  country  in  time  of  war  in  such  manner  -as  to  supply 
the  essentials  for  war.  The  most  simple  and  direct  interference  with 
industry  was  that  created  through  the  selective  draft,  which  took 
men  from  their  established  commercial  relationships  and  used  them 
as  soldiers,  machinists,  mechanics,  lumbermen,  and  the  like,  where- 
ever  their  services  would  most  effectively  contribute  to  the  military 
program.  It  has  never  been  suggested  that  the  United  States  is 
under  an  implied  obligation  {o  compensate  those  persons,  employers, 
or  others,  whose  contractual  rights  to  the  services  of  men  taken  into 
the  Federal  service  through  the  selective  draft,  have  been  inter- 
fered with.  The  complaint  of  the  present  appellants  is  that  their 
contractual  right  to  receive  steel  produced  by  a  certain  mill  in  1918 
has  been  interfered  with  through  the  Government  finding  the  produc- 
tive capacity  of  the  mill  essential  for  Government  use  in  the  prose- 
cution of  the  war,  and  compelling  the  manufacturer  to  devote  its  en- 
tire production  to  Government  work.  Similar  interference  with 
contractual  rights  was  experienced  in  greater  or  Jesser  degree, 
directly  and  indirectly  by  a  large  majority  of  the  people  of  the 
country,  and  has  been  accepted  by  business  men,  big  and  little,  and 
by  the  rank  and  file  of  citizens,  without  thought  of  claiming  reim- 
bursement. 

These  are  claims  which,  in  my  opinion,  should  be  relegated  to  the 
Court  of  Claims,  and  I  accordingly  recommend  that  you  refuse  to 
disturb  the  decisions  of  the  Board. 

I  *  K.   C.   GoODAIiB, 

Special  Adviser. 


October  14,  1920. 
Case  No.  358. 

In  re  CLAIU  OF  DKIVER-HAKBIS  CO. 
OX  APPEAL  BEFORE  THE  SECRETARY  OF   WAR. 

Upon  appeal  to  the  Secretary  of  War,  the  deoision  of  the  Board  of  Contract 
Adjustment,  dated  Hay  28,  was  affirmed.  (See  Vol.  5,  these  deoiiions, 
p.  830.) 


Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation  of  the  special  advisers, 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

The  crux  of  this  case  lies  in  the  answer  to  the  question:  "What 
was  the  oral  agreement  submitted  to  claimant  as  the  alternative  of 
having  its  plant  seized  imder  the  national  defense  act?" 

A  careful  study  of  the  testimony  leads  to  the  conclusion  that  the 
proposition  on  which  the  minds  of  the  negotiators  met  was  this: 
"  Enlarge  your  plant  to  meet  our  requirements  and  you  shall  be  the 
only  one  to  supply  our  requirements  in  the  way  of  these  special 
retorts  until  the  end  of  the  war."  Possibly  there  might  be  some 
modification  as  to  price,  after  the  cost  of  amortization  had  been  met  by 
profits  on  a  $1.25  basis;  but  that  is  immaterial,  because  the  agpement 
was  fully  carried  out ;  all  special  retorts  required  to  the  end  of  the 
war  were  ordered  from  the  claimant. 

No  doubt  all  of  the  parties  supposed  in  Jime,  1918,  that  the  war 
would  last  a  year  longer,  as  most  of  the  rest  of  us  did,  and  evidently 
they  expressed  that  opinion  to  each  other,  but  the  evidence  is  not 
persuasive  to  the  conclusion  that  their  minds  met  On  the  proposition: 
"  Enlarge  your  plant  to  meet  our  requirements  and  you  shall  be  the 
only  one  to  supply  our  requirements  for  one  year  from  June,  1918.'' 
But  even  if  such  were  the  agreement,  claimant  would  be  no  better  off, 
because  the  United  States  did  not  require  any  more  retorts  after  the 
armistice. 
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What  claimant  is  really  seeking  to  establish  is  an  agreement  to 
take  all  it  could  produce  (with  enlarged  capacity)  for  a  whole  year, 
whether  the  war  ended  or  not.  The  evidence  does  not  warrant  a 
finding  that  any  such  one-sided  agreement  was  entered  into. 

We  concur  with  the  opinion  of  the  Board  and  recommend  that  its 
decision  be  affirmed. 

E.  Henbt  Laoombb, 

B.  C.  GOODAXJI, 

Special  Advisers. 
October  11, 1920. 


ti* 


October  14,  1920. 
Cases  Nos.  2461 ,  2614,  2615,  and  2616. 

In  re  CLAIMS  07  KATIONAL  CONTBACTHTG  CO.,  GEKEBAL  XASTTVACTint- 
ING  CO.,  W.  B.  PBICE  ft  BEH  F.  VOGT,  AKD  PBOBITCTS  XAHITFACTtJBIirG 
CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

(For  declsiont  of  the  Board  of  Contract  Adjustment  see  these  decisions,  VoL 
6,  pp.  285,  256,  251,  and  364.) 

Upon  consideration  of  the  record  in  these  matters,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation. 

Newton  D.  Baker, 

Secretary  of  War, 


October  12,  1920. 

« 

memorandum  for  the  SECRETARY  OF  WAR. 

These  are  claims  for  damages  alleged  to  have  arisen  out  of  the 
failure  of  the  Government  to  deliver  claimants  "waste  materials" 
pursuant  to  the  provisions  of  certain  formal  written  contracts.  I 
believe  that  you  have  no  jurisdiction  to  adjust  these  claims,  and  rec- 
ommend that  you  decline  to  disturb  the  action  of  the  Board  of  Con- 
tract Adjustment. 

E.  C.  GOODALE, 

Speciid  Adviser. 
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OCTTOBBR  14,  1920. 

Case  No.  2518. 

In  re  OLAHC  07  KOCX  BTTH  KILX8. 
ON  APPEAL  BEFORE  THE  SECRETABT  OF  WAR. 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of  Contract 
Adjustment,  dated  ICay  3,  1920,  was  affirmed.  (See  Vol.  5,  these  deci- 
sions, p.  143.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  for  the  reasons  set 
forth  in  the  accompanying  memorandmn  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 


MEMORANDUM. 

The  facts  in  this  case  are  set  forth  in  the  opinion  of  the  Board  sup- 
plemented by  the  statements  in  claimant's  letters. 

Apparently  the  arrangement  between  claimant  and  Mr.  Cromwell,, 
chief  of  the  knit  goods  branch,  was  brought  about  at  an  interview 
in  which  claimant  stated  that  the  price  of  the  25,000  pounds  of  wool 
yarn  he  had  ordered  from  the  American  Woolen  Co.  was  too  high^ 
and  Mr.  Cromwell  said  he  would  undertake  to  get  better  terms  else- 
where. 

When  claimant  received  30,000  pounds  from  the  new  vendor,  it 
seems  to  have  jumped  to  the  conclusion  that  Mr.  Cromwell  had  de- 
cided that  claimant's  estimate  of  the  quantity  required  to  make  the 
60,000  pairs  of  drawers  was  too  low  and  that  it  would  need  30,000 
pounds  to  carry  out  its  contract. 

It  does  not  seem  to  have  occurred  to  him  that  Mr.  Cromwell  might 
have  made  a  mistake  as  to  the  quantity  claimant  was  asking  for^ 
or  that  the  new  vendor  might  have  made  a  mistake  as  to  the  quan- 
tity Mr.  Crowell  was  asking  it  to  allot.  It  might  be  expected  that 
a  reasonably  prudent  man  would  have  called  attention  to  the  excess 
of  yam  billed  him,  and,  again  stating  that  his  own  estimate  of  re- 
quirements was  25,000  pounds  only,  and  that  there  would  probably 
be  a  surplus,  would  have  asked  to  be  advised  what  he  Avas  to  do 
with  this  excess  of  yam  which  was  to  come  to  him  through  Govern- 
ment allotment. 
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Had  claimant  done  so  and  been  informed  either  that  he  was  to 
sell  the  surplus  or  was  to  hold  it  to  await  the  award  of  some  new 
•contract,  an  agreement  as  to  its  disposition  would  be  made  out,  but 
on  the  bald  facts  in  proof  none  can  be  found,  even  as  to  the  wool. 
That  the  excess  quantity  of  cotton  yam  which  claimant  ordered 
entirely  of  its  own  motion  was  bought  under  any  agreement,  express 
or  implied,  with  any  officer  of  the  Government  there  is  no  proof 
whatever. 

E.  Henbt  Lagoicbe, 

S.  C.  GrOODALE, 

Special  Advisers, 
Ootobbb  11, 1920. 


October  15,  1920. 
Case  No.  266* 

Jnre  eLAJM  07  U5STBS  AVSTBEV. 

ON  AP¥X:AI>  BEaPOR£  THE  SECBETABY  OF  WAB. 
(See  Vol.  1«  these  deolsions,  p«  812,  and  VoL  6,  p.  848.) 

Upon  coDfiicleratioxL  of  the  r^ord  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  reaffirmed  in  accordance 
with  the  aoeompanying  reconunendatiion. 

NiiwroN  D.  Bakeb, 
Secretary  of  War. 

October  14, 1920. 
memorandum  for  the  secretary  of  war. 

■ 

Upon  rehearing,. claimant  was  given  an  opportunity  to  prove  the 
Amount  of  any  expenditures  made  by  him  in  reliance  on  the  oral 
agreement  of  June  8, 1918.  Upon  this  evidence  the  Board  has  foimd 
that  claimant  did  not  incur  any  expenditures  in  reliance  on  the  oral 
agreement  in  question.  Believing  that  the  Board  is  correct  in  this 
finding,  I  recommend  that  its  decision  denying  claimant  relief  be 
affirmed. 

This  claimant's  situation  presents  a  rather  hard  case,  in  which 
expenditures  were  made  with  Government  approval  in  justifiable 
anticipation  of  a  Government  contract  being  issued.  I  believe,  how- 
ever, that  under  the  rule  established  in  previous  cases  you  are  not 
justified  in  a  more  favorable  decision  than  was  arrived  at  upon  the 
previous  appeal  of  this  claimant,  in  which  the  Assistant  Secretary 
denied  relief  as  to  expenditures  incurred  prior  to  the  oral  promise 
of  June  8, 1918. 

R.  C.  GOODALE, 

Special  Adviser, 
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Cases  Nos.  2309  and  2310. 

In  re  CLAIXS  OF  CXEVELAKD  CBAHS  dk  E]raiHSSBIH0  CO. 
ON  APPEAL  BEFOBE  THE  8ECBETABT  OF  WAB. 

This  oate  wat  originally  decided  by  the  Board  of  Oontract  Adjuttment  in  a 
decision  dated  Xaroh  80,  1920,  and  later  by  decision  of  Jnne  8,  1820 
(VoL  6,  tltese  decisions,  p.  94).  The  decision  of  March  80,  1980,  which 
is  disapproved  by  the  Secretary  of  War,  is  given  below. 

Believing  that  the  question  of  duress  which  claimant  raises  in  con- 
nection with  these  appeals  is  one  which  should  be  presented  in  the 
first  instance  before  the  Court  of  Claims,  I  decline  to  modify  the 
action  of  the  War  Department  Board  of  Contract  Adjustment  in 
these  matters,  except  in  so  far  as  the  decision  of  the  Board  in  claim 
No.  2810,  finds  that  the  settlement  contract  was  void  as  an  attempt 
to  amend  and  settle  an  informal  contract  by  means  of  a  settlement 
contract  rather  than  by  means  of  a  formal  award,  and  that  claimant 
should  therefore  be  given  an  opportunity  to  withdraw  his  acceptance 
of  the  settlement  contract.  The  portion  of  the  decision  above  referred 
to  is  disapproved  for  the  reasons  indicated  in  connection  with  my 
decision  in  the  claim  of  Garford  Motor  Truck  Co.,  Case  No.  150-C- 
1698. 

Newton  D.  Baker, 

Secretary  of  War. 

Mabch  80, 1920. 
[In  re  claim  of  the  Cleveland  Crane  &  Engineering  Co. — Case  No.  23K).l 
Mr.  Theodore  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $11,820.31,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  contract  on  which  the  claim  is  based  is  dated  January  1, 
1918,  and  is  signed  in  typewriting  by  Gen.  Samuel  McRoberts  and  in 
ink  by  Col.  Lamont.  It  is  therefore  a  proxy  signed  contract  and 
the  jurisdiction  of  this  Board  is  under  the  act  of  March  2, 1919. 

3.  This  contract  is  substantially  identical  in  its  terms  with  the 
formal  contract  between  the  claimant  and  the  United  States,  dated 
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April  20,  1918,  which  is  the  foundation  for  the  claim  made  by  the 
same  claimant  which  is  numbered  150-C-2309  in  the  docket  of  this 
Board. 

4.  A  settlement  contract  dated  April  29,  1919,  was  executed  by  the 
claimant  and  by  the  Cleveland  District  Claims  Board.  It  was  ap- 
proved by  a  member  of  the  War  Department  Claims  Board  under 
date  of  August  19,  1919,  and  by  the  Ordnance  Claims  Board  under 
date  of  August  20, 1919. 

5.  The  same  questions  are  presented  in  this  claim  as  are  dealt  with 
by  this  Board  in  its  decision  under  claim  No.  2309  and  the  decision  in 
that  case  is  referred  to  and  adopted  as  the  decision  of  the  Board  in 
this  case.  The  claimant  should  be  given  a  hearing  and  an  oppor- 
tunity to  withdraw  its  acceptance  of  the  settlement  contract  which  it 
executed,  which  was,  however,  void  since  it  was  an  attempt  to  amend 
and  settle  an  informal  contract  which  could  only  be  adjusted  under 
the  act  of  March  2, 1919. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Tanner  concurring. 


[Memorandum  re  claim  of  Cleveland  Orane  &  Engineering  Go. — ^No.  2810.] 

"  On  October  15, 1920,  the  Secretary  of  War  issued  an  order  direct- 
ing that  certain  additional  actions  should  be  taken  in  the  case  of  the 
Cleveland  Crane  &  Engineering  Company,  No.  2310. 

"This  order  was  prepared  by  Mr.  Kobert  C.  Goodale,  for  the 
Secretary's  signature. 

"  Immediately  upon  the  order  of  the  Secretary  of  War  being  called 
to  the  attention  of  the  chairman  of  this  Board,  the  matter  was  taken 
up  with  Mr.  A.  L.  Lansdale,  recorder  of  the  War  Department  Claims 
Boards  who  stated  that  he  nad  had  the  matter  up  with  Mr.  Goodate. 

"When  the  original  file  in  this  case,  No.  2310,  was  submitted  to 
Mr.  Goodale  as  one  of  the  advisers  to  the  Secretary  of  War,  there  was 
included  in  the  file  the  decision  of  this  Board  as  of  March  30, 1920. 

"  Thereafter,  on  June  8, 1920.  on  reconsideration,  this  Board  ren- 
dered an  opinion  in  two  cases  oi  the  Cleveland  Crane  &  Engineering 
Co.,  Nos.  2309  and  2310. 

"At  the  time  that  the  order  was  prepared  for  the  Secretary  of  War 
the  joint  decision  of  June  8  was  not  before  Mr.  Goodale.  As  that 
decision  specifically  does  what  is  ordered  in  the  order  of  the  Secre- 
tary of  War  of  October  16, 1920,  it  is  deemed  unnecessary  that  fur- 
ther proceeding  be  taken  in  this  case. 

"A  copy  of  the  decision  of  June  8,  1920,  together  with  this  memo- 
randum, will  be  attached  to  the  files  of  case  No.  2310. 

"(Signed)  Geo.  L.  McKjjebt, 

"  Lt.  Colonel^  •/.  A,^  Ohairman.^ 


OoiOBBB  15, 1920. 
Case  No.  2573. 

In  re  CLAHC  OF  KASSACKITSETTS  COPPSK  CASTINGS  CO. 
ON  APPEAIi  BEFORE  THE  SECRETARY  OF  WAR. 

Upoa  appeal  to  the  Secretary  of  War  the  deelslOA  of  the  Board  of  Contraet 
Adjustment,  dated  May  15,  IdSO,  was  afflrmed.  (See  Vol.  5,  these  deci- 
sions, p.  414.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed,  in  accordance  with 
the  accompanying  recommendation* 

Newton  D.  Baker, 

Secretary  of  War. 

October  14;,  1920. 

memorandum  for  the  secretart  of  war. 

This  claim  was  denied  by  the  Board  of  Contract  Adjustment  solely 
on  the  ground  of  lack  of  definite  evidence  establishing  that  the  cost 
to  claimant  of  certain  changes  in  specifications  waa  in  excess  of  the 
amount  heretofore  allowed. 

For  the  reasons  stated  in  the  decision  of  the  Board,  I  recommend 
that  its  action  in  this  matter  be  approved,  but  that  such  approval  be 
without  prejudice  to  the  right  of  the  claimant  to  apply  for  a  rehear- 
ing before  the  Board  in  case  additional  evidence  is  available  to  supply 
the  deficiencies  noted  by  the  Board  in  the  proof  offered  at  the  original 
hearing,  and  without  prejudice  to  the  right  of  the  claimant  to  present 
its  claim  before  the  Auditor  of  the  War  Department  or  other  ac- 
counting of  the  Treasury. 

K.  C.  Go(H>AIiE, 

Sjfecial  Adviser. 

^fEMORANDUM. 

I  recommend  that  the  decision  of  the  Board  be  affirmed,  for  the 
reasons  stated  in  its  opinion. 

E.  Henry  Lacombb, 

Special  Adviser. 
October  7, 192(). 
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October  15,  1920. 
Case  No.  2574. 

In  re  CIAIK  07  iCASSACHtSrSlETTS  COMBER  CfASTIll^OS  cb. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

•   ■•      ,  ....  .    .  ^  •  'IT 

Upon  appeal  to  the  Secretary  of  War^  the  4eoJjiioii  of  the  Board  of  Cqntraox 
Adjastment,  dated  Kay  22,  1920,  was  affirmed.  (Se^  Vol.  5,  these  de- 
ciftions^  p.  672.) 

•  •  > 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  in  accordance 
with  the  accompanying  recommendation. 

Newton  D.  Baker, 
-     -  Secretary  of  War. 


MEMORANDUM. 

I  concur  in  the  opinion  of  the  Board  and  recommend  that  its 

decision  be  aflirmed. 

E.  HxnTBT  Laoohbb, 

JS pedal  Adviser. 
October  7, 1920. 
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OcionB  15, 1920. 
Case  No.  29605. 

In  re  CUUQC  07  VEW  TOBS  OBVTBAL  &AXLBOAB  CO. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

XTpon  appeal  to  the  Secretary  of  War,  the  deeitlon  of  the  Board  of  Goatraet 
Adjustment,  dated  June  1,  1920,  was  affirmed.  (See  Vol.  5,  these  de- 
oislons,  p.  905.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 

Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 

the  accompanying  recommendation. 

Newton  D.  Baker, 

Secretary  of  War. 

October  15,  1920. 
memorandum  for  the  secretary  of  war. 

This  is  a  claim  for  the  recovery  of  the  cost  of  a  "  cross-over  "  track 
built  at  the  suggestion  of  representatives  of  the  Government  to  facili- 
tate and  expedite  the  movement  of  troop  trains  on  claimant's  road. 
The  track  which  was  built  was  thus  intended  to  enable  the  railroad 
company  to  more  efficiently,  more  quickly,  and  therefore  more  eco- 
nomically and  profitably  fulfill  the  very  duty  for  which  it  has  already 
received  paymient  through  the  fares  which  have  been  paid  to  it  for 
the  troops  which  it  has  transported.  The  absence  of  a  mutual  under- 
standing that  the  railroad  company  is  to  be  paid  for  the  construction 
of  such  track,  or  notice  from  the  railroad  company  to  the  officer 
requesting  such  trackage  that  it  will  only  be  installed  on  the  basis 
of  its  cost  or  some  proportion  thereof  being  charged  to  the  Govern- 
ment, I  am  of  the  opinion  that  no  implied  obligation  on  the  part  of 
the  Government  to  pay  the  cost  of  the  track  can  fairly  be  said  to  arise. 

I  recommend  that  the  decision  of  the  Board  of  Contract  Adjust- 
ment be  affirmed. 

R.  C.  Goodale, 

Special  Advwr. 
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October  15,  1920. 
Case  Ko.  2007. 

In  re  CLAOL  07  VBW  YOBK  OXHTBAK  BIXLEOAB. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

ITpoii  appeal  to  the  Seoretary  of  War,  the  deeisioa  of  the  Board  of  Ooatraot 
Adjuttment,  dated  Jime  A,  19S0,  wai  afflrmed.  (See  VoL  5,  theie  deel- 
llOBI,  p.  101^) 

Upon  consideration  of  the  record  in  this  matter  the  dedjEdon  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation. 

Newton  D.  Baker, 

Secretary  of  War. 


October  14,  1920. 

hemorandum  for  the  secretary  of  war. 

Concurring  with  the  findings  and  conclusions  of  the  Board  of 
(V>ntract  Adjustment,  I  recommend  that  its  decision  be  affirmed. 

R.  C.  GOODALE, 

Special  Adviser. 
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.   ' .  October  15, 1920. 

Case  Kcu  8807. 

ON  APFBAL  BEFORE  THB  SEGKBTART  OF  WAR. 

Tl^^n  appeal  to  tlM  Storetoiy  of  War,  tke  deoision  tif  the  appeal  seottoa)  datet 
Auynlbt  18, 1920,  v^n  aftmid.    (See  ToL  7,  theie  deeiiloiu,  p.  S49.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation. 

Nbwton  D.  3aker, 

Secretary  of  War. 


October  14, 1920. 

mem0randt7m  for  the  secretart  of  war. 

After  examination  of  the  record  in  this  matter,  I  recommend  that 
the  decision  of  the  Board  of  Contract  Adjustment  be  affirmed. 

K.  C.  OOODALE, 

Special  Adviser. 
7W 


OcTOBEK  18,  1D20: 
Case  No.  1515. 

In  re  CLllJC  07  <  SIHtt WA&T  ICteOBHBE  OOirSTBmmOl*  CO. 

ON  APPISAL  BEFORE  THE  SECRETAKY  OF  WAR. 

(For  decisioii  of  the  Board  of  Contract  Adjuitxnent,  lee  Vol.  6,  these  decliloni, 
p.  989.) 

Upon  consideration  of  the  record  in  this  matter,  and  pursuant  to 
fhe  policy  established  in  prior  decisions  and  outlined  in  the  accom- 
panying recommendation,  the  decision  of  the  Board  of  Contract  Ad- 
justment in  this  matter  is  hereby  approved. 

y  Newton  D.  Baker, 

Secretary  of  War, 


October  15,  1920. 


memorandum  for  the  secretary  of  war. 

Claimant  had  a  contract  with  the  United  States  for  the  perform- 
ance and  construction  of  alterations,  additions,  and  repairs  at  Camp 
Pike,  Ark.  The  main  contention  involved  in  the  present  claim  i^ 
that  the  petitioner,  having  performed  work  in  excess  of  that  in  con- 
templation at  the  time  petitioner's  contract  was  entered  into,  should 
therefore  be  allowed  an  additional  fee  in  excess  of  the  maximum  fee 
stipulated  in  the  contract.  The  written  contract  is  substantially 
identical  with  those  discussed  in  the  recommendations  which  have 
been  made  in  the  case  of  McKenzie  Construction  Co.  (No.  1524)  and 
others,  and  according  to  its  terms  is  intended  to  cover  such  altera- 
tions, additions,  and  repairs  as  may  be  found  necessary  and  ordered 
by  the  Government  within  the  period  named  in  the  contract.  Except 
as  to  work  ordered  after  June  30, 1918,  the  claim  should  therefore  be- 
denied  for  the  reasons  stated  in  the  cases  above  referred  to. 

With  regard  to  work  ordered  after  June  30,  1918,  and  especially 
with  regard  to  work  ordered  after  that  date  and  performed  before 
the  claimant's  agreement  of  August  22,  1918,  was  entered  into,  an 
interesting  question  would  be  presented  if  there  were  proof  of  the 
amount  of  such  work,  and  if  it  were  shown  that  payment  for  the 

767 


768    DECISIONS  APPEAL  SECTION  WAE  DEPARTMENT  CLAIMS  BOABD. 

«ame  had  not  been  accepted  under  either  of*  the  written  contracts. 
The  Board  finds  that  there  is  no  evidence  of  the  cost  of  the  work 
ordered  between  June  30  and  August  22,  1918,  and  the  claimant's 
brief  appears  not  to  dispute  this  statement.  Further,  it  is  to  be 
inferred  from  the  testimony  that  claimant  has  made  charge  and 
accepted  reimbursement  for  all  the  expenditures  in  question  under 
one  or  the  other  of  the  two  written  ccmlEacts,  and  has  been  paid 
the  full  fee  earned  under  the  terms  of  each  of  these  contracts. 
Such  being  the  case,  in  the  abBence  of  ^cplanation,  I  think  that  an 
additional  charge  should  not  now  be  recognized. 

B.  C.  GOODALB, 

Special  Adviser. 


OcrroBBB  16,  1920. 
Case  Ko.  1889. 

in  re  OLAZX  07  JAXXS  Y.  WZX4I0V. 

ON  APPEAL  BEFOBE  THE  8ECBETABT  OW   WAS. 

ITpom  B9pe»l  to  tlie  Seoretarj  of  War,  the  decitlon  of  the  Board  of  Contraot 
Adjustment,  dated  June  8,  1920,  ii  afflrmed.  (See  Vol.  6,  thete  deoislons, 
p.  lis.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation. 

Newton  D.  Baksr, 

Secretary  of  War. 


OCTOBBB  15,  1920. 

MEMORANDUM  FOR  THE  SECRETARY  OF  WAR. 

This  is  a  claim  for  additional  compensation  by  way  of  fees  for 
the  construction  and  supervision  of  buildings  at  Camp  Joseph  E. 
Johnston,  Fla.  At  the  time  this  work  was  performed  claimant  was 
under  contract  with  the  United  States  to  perform  "  additional  con- 
struction work  at  Camp  Joseph  E.  Johnston,  such  as  he  may  be 
directed  in  writing  by  the  contracting  officer  to  do."  This  contract 
provided  that  as  full  compensation  for  the  contractor's  services  he 
should  receive  a  fee  not  exceeding  $45,000.  It  is  claimed  that  as 
it  was  several  months  after  the  execution  of  the  written  contract 
that  the  Government  ordered  a  portion  of  the  construction  work 
which  the  contractor  performed,  and  as  this  additional  work  was 
not  contemplated  at  the  time  the  contract  was  made,  claimant 
should  receive  for  this  work  an  additional  fee  in  excess  of  the  maxi- 
mum fee  of  $45,000  specified  in  the  contract. 

In  a  previous  memorandum  it  has  been  pointed  out  that  contracts 
of  this  type  are  so  indefinite  in  their  terms  as  to  the  work  intended  to 
be  included  that  their  validity  and  enforceability  presents  a  grave 
question.    The  present  contract  fixes  no  period  within  which  the 
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work  to  be  dengianded  by  the  United  States  shall  be  specified,  and  is 
on  that  ground  incapable  of  being  distinguished  from  those  contracts 
for  repairs,  alterations,  and  additions  under  which  relief  has  been 
denied.  I  believe,  however,  that  the  question  presented  is  so  doubt- 
ful and  the  further  obligation  of  the  United  States  of  so  uncertain  a 
character  that  you  are  not  justified  in  ordering  that  the  claimant  be 
granted  relief  in  excess  of  the  payment  specified  in  the  written  con- 
tract.' The  decision- of  the  Board  appearing  to  be  sound  with  regard 
to  another,  and  minor,  question  presented,  I  therefore  recommend 
that  its  action  be  affirmed. 

R   G.    GoODAIiE, 

Special  Adviser. 


<        * 


OCTTOBER   16,    1920. 

Case  No.  2821. 

In  re  CLAIM  OF  PXVUSmVAVIA  KAILEOAD  €0. 

ON  APPEAL  BEFOBB  THE  BEORETART  OF  WAR. 

This  claim  wai  decided  by  the  appeal  gectlon,  War  Department  Clalmg  Board, 
August  RO,  1920,  relief  being  denied.  On  appeal  to  the  Secretary  of  War 
tlie  decifllou  of  the  appeal  section  was  affirmed.  (For  statement  of  facte 
and  decision,  see  these  decisions,  Vol.  7,  p.  356.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation. 

Newton  D.  Baker, 

Se&retary  of  War, 

October  16>  lp2Q. 
memorandum  for  the  secretary  of  war. 

*  I        .  •  t       •  .  .  « 

'  (  '  r  . 

This  is  a  claim  for  reimbuTE^ment  6f  the  co8t  of  facilities  instftUed 
for  the  more  convenient  moving  of  wounded  soldiers.  THe  fadiliti^ 
in  question  were  constructed  upon  claimant's  own  property.  The 
claimant  company  as  a  common  ca^rrier  was  under  obligation  to  pro* 
vide  reasonable  facilities  for  the  transportation  of  the  persoms  whom 
it  accepted  as  passengers,  and  the  construction  of  added  conven- 
iences for  the  movement  of  wounded  soldiers  appears  to  have  been 
requested  as  an  incident  of  a  service  for  which  the  company  has 
received  proper  remuneration  h^  way  of  fares  paid  by  the  United 
States  for  the  transportation  of  the  immense  number  of  soldiers 
whom  the  company  carried.  In  the  absence  of  any  express  promise 
that  the  Government  would  pay  the  cost  of  these  facilities,  I  reoom- 
mend  that  the  decision  of  the  Board  of  Contract  Adjustment  denying 
claimant  relief  be  affirmed. 

This  claim  is  dependent  upon  considerations  somewhat  similar  to 
those  discussed  in  the  matter  of  the  claim  of  New  York  Central  Rail* 
road  Co.,  Case  No.  150-C-2606. 

B.   C.   GOODAOS, 

•    Special  Admaer. 
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UCTOBER  16,  1920. 

Cases  Kos.  2078,  2079,  and  2080. 

In  re  CLAXm  07  UMMaLTT  DTTKOIN  (OTC). 
ON  APPEAL  BEFORE  THE  SECRETARY  OP  WAR. 

Thli  claim  wat  decided  \fy  the  Beard  of  Contract  Adjustmeat  Jaae  4,  1929, 
relief  beinff  denied.  On  appeal  to  the  Secretary  of  War  the  declBion  of 
the  Board  of  Contract  Adjuitment  wai  afflmed.  (For  statement  of 
fact!  and  deeiiioni,  tee  these  decisions,  YoL  6,  p.  1008.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  approved  in  acoordame 
with  the  accompanying  recommendation. 

Newton  D.  Baker, 

Secretary  of  War. 


October  7, 1920. 
mek0randt7k  for  the  secretary  of  war. 

These  three  claims,  based  on  negotiations  which  claimant  contends 
amomited  to  informal  agreements  for  the  purchase  of  515,000  haver- 
sacks, 1,000,000  first-aid  pouches,  and  515,000  pack  carriers,  are  of  the 
type  of  claims  which  most  frequently  present  close  and  difficult  ques- 
tions in  connection  with  the  practical  application  of  the  provisions  of 
the  Dent  Act. 

It  is  impossible  with  absolute  certainty  and  perfect  justice  to  draw 
a  firm  line  of  demarkation  between  those  cases  in  which  a  contractor. 
having  proceeded  with  the  approval  of  the  Government  production 
officers  to  prepare  himself  to  commence  production  in  advance  of 
definite  notice  of  his  having  been  issued  a  purchase  order,  may  be 
said  to  have  acted  pursuant  to  an  informal  agreement  within  the 
meaning  of  the  Dent  Act,  and  those  cases  in  which  such  procedure  on 
the  part  of  a  claimant  may  more  fairly  be  construed  as  having  been 
taken  at  his  own  risk  and  in  reliance  on  the  contractor's  hope  or 
expectation  of  receiving  a  contract,  rather  than  in  reliance  on  any 
then-existing  agreement  or  obligation  of  the  Government. 

The  Board  of  Contract  Adjustment  and  the  War  Department 
Claims  Board,  with  great  care  and  constant  conferences  between  their 
various  members,  and  in  an  endeavor  to  broadly  and  soundly  con- 
strue the  act  in  conformity  with  sound  legal  principles  and  with  the 
various  decisions  of  the  Secretary  of  War,  have  established  a  pen 
eral  line  of  demarkation  between  those  situations  in  which  an  agree- 
ment may  fairly  be  said  to  exist  within  the  meaning  of  the  Dent 
Act  and  those  in  which  the  element  of  agreement  is  found  lacking:. 
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In  my  judgment  the  present  claims  fall  within  the  class  of  claims, 
in  which  relief  has  been  denied.  I  also  think  that  the  denial  of  relief 
in  this  class  of  cases  is  just  and  right. 

The  claimant,  after  certain  conversations  which,  according  to  the 
tenor  of  these  conversations  as  recollected  by  the  witnesses  at  the 
time  of  the  hearing  before  the  board,  might  well  be  held  to  constitute- 
definite  oral  agreements  such  as  the  petitioner  claims,  wrote  the 
officer  with  whom  one  of  the  conversations  had  been  held  as  follows  r 

"We  understand  from  talking  with  you  this  noon  that  you  are 
going  to  recommend  that  contracts  be  placed  with  us  for  6,500  haver- 
sacks and  5,500  pack  carriers  every  working  day  from  December  1st 
to  March  31st,  and  also  1,000,000  nrst-aid  pouches,  delivery  to  begin 
December  1st  and  be  completed  March  31st." 

This  does  not  seem  like  the  letter  of  a  man  who  has  been  definitely 
told  to  go  ahead  and  commence  work  under  an  agreement  which,, 
though  not  formally  executed,  has  been  positively  promised,  nor  does 
it  tend  to  corroborate  the  contention  that  the  intending  contractor 
supposed  that  a  recommendation  by  Capt.  Shinkle  was  equivalent  to 
a  contract. 

Only  four  days  later  Capt.  Shinkle  wrote  the  claimant  with  regard 
to  the  haversacks,  saying  that  his  office  "contemplates  awarding'^ 
claimant  a  contract  for  515,000  haversacks,  and  that  formal  con- 
tracts will  be  forwarded  as  soon  as  the  "necessary  approval"  can 
be  secured.  A  few  days  afterwards  similar  letters  were  sent  with 
regard  to  the  pack  carriers  and  first-aid  pouches.  If  these  letters 
had  been  followed  by  an  inquiry  on  the  part  of  claimant  as  to  whether 
the  issuance  of  these  proposed  contracts  had  been  approved,  or  as 
to  whether  the  procurement  officer,  Capt.  Shinkle,  desired  that 
claimant  should  immediately  proceed,  without  awaiting  further  au- 
thority— and  if  claimant  had,  in  response  to  such  inquiry,  been  told 
by  Capt.  Shinkle  that  in  view  of  the  emergency  he  should  proceed 
without  further  authority,  I  would  agree  that  an  informal  obligation, 
within  the  purpose  of  the  Dent  Act,  had  been  established.  No  such 
inquiry  or  subsequent  instructions  are  shown,  and  I  think  the  only 
sound  conclusion  to  be  drawn  is  that  claimant  had  definite  notice 
that  decision  as  to  whether  contracts  should  be  issued  him  awaited 
action  by  higher  authority,  and  that  in  default  of  emergency  instruc- 
tions to  go  ahead  with  production  in  anticipation  of  an  order,  he 
assumed  the  risk  of  any  loss  incident  to  making  preparation  for  pro- 
duction in  advance  of  the  "  approval,"  which  he  had  been  informed 
was  necessary  before  a  contract  could  be  made.  I  therefore  think 
the  decision  of  the  Board  of  Contract  Adjustment  was  right,  and 
recommend  that  it  be  affirmed. 

R.    C.    GoODALE, 

Special  A  dviser. 


October  16,  1920. 
Case  No.  1780. 

In  re  CLAHC  OP  KASSILLON  STEEL  CASTINGS  CO. 

HTpon  appeal  to  the  Secretary  of  War,  the  deciiion  of  the  Bbard  of  Contract 
Adjustment,  dated  May  22,  1920,  was  afflxmed.  (See  VoL  5,  these  ded- 
ilong,  p.  693.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  aflBrmed  in  accordance 
with  the  accompanying  recommendations  of  the  special  advisers. 

Nbwton  D.  BAEsat, 

Secretary  of  War. 

MEMORANDUM. 

4 

■    This  claim  presents  the  question  so  often  arising  in  these  cases: 
"  What  there  an  agreement,  and,  if  so,  what  was  the  agreement?  " 

The  Board  has  compactly  and  accurately  set  forth  what  passed 
between  the  negotiators.  It  evidences  an  agreement  that  if  claimant 
would  increase  its  facilities,  the  United  States  would  continue  to 
have  subcontracts  made  with  it  by  the  tractor  manufacturers  to  meet 
the  requirements  of  the  Government,  No  time  was  specifically 
agreed  to,  nor  do  I  find  anything  to  warrant  a  holding  that  the 
United  States  would  continue  to  secure  it  contracts,  in  excess  of  the 
requirements  of  the  Government.  Except,  perhaps,  where  contracts 
had  been  given  to  others,  which  should  have  been  given  to  it. 

Reference  is  made  in  the  brief  to  claim  of  Jacob  Heed  Sons.  No. 
669,  in  which  I  wrote  a  memorandum.    In  that  case  the  representa- 
tive of  the  United  States  expressly  agreed  that  "  claimant  would  be 
,given  orders  to  keep  the  plant  busy  for  at  least  the  entire  period  of 
the  lease  (three  years)  and  even  longer,  perhaps  five  years." 

In  the  case  of  Farrell  Check  Steel  Co.,  No.  1488,  also  cited  on  the 
brief,  the  representative  of  the  Governmept  being  asked  "  What  will 
happen  if  the  war  stops?  "  replied  that  "  if  claimant  made  the  addi- 
tional installations  of  said  machinery  necessary  to  increase  produc- 
tion the  Government  would  pay  any  legitimate  expense  necessary." 

In  the  case  of  New  Orleans  Can  Co.,  No.  29-B,  also  cited  on  the 
brief,  the  United  States  apparently  failed  to  give  the  promised 
order  not  because  of  the  cessation  of  the  war  but  for  some  other 
unexplained  reason. 
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In  the  case  of  Hero  Manufacturing  Co.,  No.  270,  also  cited  on  the 
brief,  the  oral  agreement  was  specifically  for  110,000  units  per 
week  for  four  months  from  the  middle  of  November,  1918. 

In  the  case  of  Sigmund  Eisner  Co.,  No.  367,  also  cited  on  the 
brief,  the  increase  of  facilities  arranged  for  in  August,  1918,  was 
^'to  take  care  (i.  e.,  to  attend  to  the  shrinking  of  cloth)  of  all  Gov- 
ernment-owned materials  to  be  furnished  for  its  use  in  the  manu- 
facture of  garments  under  eosUHng  cantractB.^^ 

I  concur  with  the  conclusions  of  the  Board  and  recommend  that 
its  decision  be  affirmed. 

E.  Henry  Laoombe, 

Speeial  Adviser. 

October  13,  1920. 

memorandum:  for  the  secretary  oe  war. 

October  15, 1920. 

It  does  not  appear  that  this  claimant  was  told  or  that  from  the 
transaction  between  its  officers  and  the  Gt)vemment  it  had  a  right 
to  assume  that  it  would  be  protected  against  loss  on  account  of  addi- 
tional facilities  in  case  of  the  early  termination  of  hostilities. 

That  facilities  may  be  installed  under  circumstances  creating  an 
implied  obligation  on  the  part  of  the  Government  to  hold  an  intend- 
ing contractor  harmless,  I  do  not  question,  but  I  have  not  foimd  in 
the  present  record  such  circumstances  as,  in  my  opinion,  can  give  rise 
to  such  an  implied  obligation.  It  is  recommended  that  the  decision 
of  the  Board  be  affirmed. 

R.  C.  GOODALE, 

Special  Adviser. 
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OCTTOBER  16,  1920. 

Case  No.  2083. 

In  re  GLAHC  OF  BTTSSIAIT  BBXZNOTOV  AIFLE  COVTBAOT  TBiniTSBS. 
OX  APPEAL  BEFORE  THE  SECRETAKT  OF  WAR. 

This  cage  was  decided  by  the  Beard  of  Contract  Adjustmeiit,  Kay  39,  1920. 
JSpon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of  Con- 
tract was  affirmed.  (For  statement  of  facts  and  opinion,  see  these  de- 
cisions, Vol.  6,  p.  876.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 
the  Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance 
with  the  accompanying  recommendation. 

Newton  D.  Baker, 

Secretary  of  War, 


MEMORANDUM. 

The  opinion  of  the  Board  contains  an  exhaustive  statement  of  the 
facts.  Concurring  fully  in  its  reasoning  and  conclusions,  I  recom- 
mend that  its  decision  be  affirmed. 

E.  Henry  Lacombe, 

Special  Adviser. 
October  9,  1920. 
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October  18, 1920. 
Case  No.  2654. 

In   rp   CLAIM  OF   SEABOA&D   MX   UHS   BAILEOAD,   POBTSXOTTTH,   YA. 
(CONSTKirCTION  AND  MAINTENANCE  OF  TRACKS  AT  CAHP  POLK,  N.  C.) 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  claim  wai  decided  by  the  Board  of  Contract  Adjuitxnent  Jnne  26,  1920, 
relief  being:  denied  in  part.  On  appeal  to  the  Secretary  of  War,  the 
decision  of  the  Board  of  Contract  Adjustment  was  afflrmed.  (For  state- 
ment of  facts  and  decision,  see  these  decisions,  Vol.  8,  p.  550.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  aiBrmed  in  accordance  with 
the  accompanying  recommendations  of  the  special  advisers. 

Newton  D.  Baker, 

Secretary  of  War. 


October  9, 1920. 

memorandum  for  the  secretary  of  war. 

This  is  an  appeal  from  the  Board  of  Contract  Adjustment,  affirm- 
ing the  decision  of  the  Claims  Board,  Transportation  Service,  hold- 
ing* that  no  contract  arose,  either  express  or  implied,  to  compensate 
the  claimant  for  installing  a  certain  frog  and  switch  upon  its  right 
of  way  to  connect  with  a  spur  track  constructed  by  the  Government 
in  Camp  Polk. 

Though  the  claimant  company  was  requested  by  Maj.  Lang,  con- 
tracting quartermaster,  to  install  the  frog  and  switch,  no  mention  was 
made  of  compensation  therefor  by  the  Government.  Nor  was  any 
mention  made  of  compensation  by  Maj.  Lang  or  any  officer  of  the  Gov- 
ernment for  relocating,  at  the  suggestion  of  the  claimant's  representa- 
tive, certain  crossovers  upon  which  to  store  cars  consigned  to  said 
claimant,  though  the  plan  suggested  by  the  railroad  company  was 
approved  by  Maj.  Lang. 

Manifestly  the  work  was  performed  by  the  claimant  company 
without  expectation  of  compensation  from  the  Government  other  than 
the  advantages  which  might  accrue  to  it  from  increased  business,  and 
such  was  doubtless  the  known  custom  of  the  Government,  as  was  set 
forth  in  similar  cases  recently  passed  upon  in  the  Southern  Eailroad 

777 


778    DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

Co.  cases,  Nos.  150-C-2642  to  2645,  inclusive,  and  the  Atlantic  Coast 
Line,  No.  150-C-2627,  for  spur  tracks  constructed  on  their  respective 
rights  of  way  connecting  their  roads  with  tracks  constructed  by  the 
Government  in  Camp  Jackson.  For  the  reasons  there  given  as  well 
as  here,  I  am  of  the  opinion  that  the  decision  of  the  Board  of  Contract 
Adjustment  holding  that  no  contract,  express  or  implied,  arose  obli- 
gating the  Government  to  compensate. the  claimant  for  the  work  so 
performed^  should  be  approved  and  the  claims  thereby  disallowed, 
and  I  so  recommend. 

Stanton  J.  Peelle, 

Special  Adviser. 

October  18,  1920. 

memorandum  for  the  secretary  of  war. 

Agreeing  with  the  findings  and  conclusions  of  the  Board,  I  recom- 
mend that  the  decision  in  this  matter  be  affirmed. 

R.    C.   GOODALE, 

Special  A  dviser. 


October  18, 192(). 
Case  No.  2655. 

In  re  CLAHC  OT  SEABOABD  AIB  IXNE  KAIUtOAB,  FEDERAL  ABMnriSTRA- 
TION,  POKTSMOUTH,  YA.  (CONSTBTTCTIOIT  OF  TRACKS  AND  BUILDIHO 
AT  DENTSYILLE,  S.  C.) 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  claim  was  decided  by  the  Beard  of  Contract  Adjustment,  Jnne  25,  1930, 
relief  heing  denied  in  part.  On  appeal  to  the  Secretary  of  War,  the 
decision  of  the  Board  of  Contract  Adjustment  was  afflrmed.  (For  state- 
ment of  facts  and  decision,  see  these  decisions,  Vol.  6,  p.  529.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with' 
the  accompanying  recommendations  of  the  Special  Advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

October  9, 1920. 
memorandum  for  the  secretary  of  war. 

The  appeal  in  this  case  from  the  Board  of  Contract  Adjustment 
affirming  the  decision  of  the  Claims  Board,  Transportation  Service, 
is  similar  to  the  case  of  the  Seaboard  Air  Line  Railroad  Co.  No. 
150-C-2654. 

Lieut.  Col.  William  Gouper,  constructing  quartermaster,  requested 
the  claimant  company  to  install  on  its  right  of  way  a  frog  and  switch 
to  connect  with  the  track  constructed  by  the  Government  to  serve 
Camp  Jackson. 

Neither  at  the  time  of  this  request  nor  subsequently  was  anything 
Baid  about  payment  by  the  Government  to  the  claimant  for  the  frog 
and  switch  so  installed. 

Manifestly,  in  this  case,  as  in  the  case  above  referred  to,  the  work 
was  performed  by  the  claimant  without  expectation  of  compensation 
from  the  Government  other  than  by  way  of  increased  business  and 
this  was  doubtless  known  by  the  claimant's  officers  to  be  the  custom 
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of  the  Government  as  was  set  forth  more  at  length  in  the  recent  eases 
of  the  Southern  Bailroad  Co.,  No.  150-C-2642  to  2645,  inclusive,  and 
the  Atlantic  Coast  Line  Bailroad  Co.,  No.  150-C-2627,  respecting 
the  construction  of  spur  tracks  on  their  rights  of  way  to  connect  with 
tracks  constructed  by  the  Government  in  Camp  Jackson. 

Therefore,  for  the  reasons  given  in  the  cases  referred  to,  as  well 
as  herein  set  forth,  I  am  of  the  opinion  that  the  decision  of  the  Board 
of  Contract  Adjustment  holding  that  no  contract  express  or  implied 
arose  obliging  the  Government  to  compensate  the  claimant  for  the 
work  so  performed,  should  be  approved  and  the  claims  disallowed, 
and  I  so  recommend. 

Stanton  J.  Peelle, 

Special  Adviser. 


October  18, 1920. 

* 

MEMORANDUM  POR  THE  SECRETARY  OF  WAR. 

I  recommend  that  the  action  of  the  Board  of  Contract  Adjustment 
be  affirmed  for  the  reasons  stated  in  the  decision  of  the  Board. 

B.  C.  Gk)ODAiiEy 
Special  Adviser. 


OCTOBBK  19,  1920. 

Case  No.  2851. 

in   re   GLAZK  OV  LOTTiaVILLE  &  JSnEBSONYZLLE   BBOOX  AHB  HALL- 

BOAD  00.,  onronrKATi,  ohio. 

ON  APPEAL  BEFORE  THE  SECRETAKT  OF  WAR. 

<For  decision  of  the  Appeal  Section,  see  Vol.  7,  these  decisions,  page  949.) 

Upon  consideration  of  the  record  in  this  matter  the  decision  of  the 
Appeal  Section,  War  Department  Claims  Board,  is  hereby  affirmed 
in  accordance  with  the  action  of  the  Secretary  of  War  in  the  Penn- 
sylvania Railroad  Co.  claim  involving  the  same  principle,  Case  No. 
160-O-2984. 

W.  B.  Williams, 
Acting  Secretary  of  War. 
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OOTOBEB  20,  1920. 

Case  No.  2755. 

In  re  CZASM  OF  OIAIBOBirE,  J0HK8T0H  A  GO.  (IHC.).,  BALTDCOBS,  XD. 

(BOLTOH  BAHGE). 

OK  APPEAL  BEFOBE  THE  SEGKETAKT  OF  WAS. 

Tliis  olaim  was  deoided  by  the  Appeal  Section,  War  Department  Claims  Board, 
July  80,  1920,  relief  being  denied.  On  appeal  to  the  Secretary  of  War, 
the  decision  of  the  appeal  section  was  alRrmed.  (For  atat«ment  of 
facts  and  decision,  see  these  decisions,  Vol.  7,  page  1S8.) 

Upon  consideration  of  the  record  in  this  matter  the  decision  of  the 
Appeal  Section  of  the  War  Department  Claims  Board,  which  holds 
that  the):e  was  no.  implied  contract  between  the  United  States  and  the 
claimant  under  the  act  of  March  2, 1919,  is  approved  and  aflirmed. 

W.  R.  WlIJJAMS, 

AcUng  Secretary  of  War. 
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October  29,  192<). 
Case  No.  248. 

In  re  CULUC  OF  SI7F  fiSOS.  &  00. 
OK  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  olaixn  was  decided  by  the  Board  of  Oontract  AdJustmeiLt  April  80,  1930,  re- 
lief being  denied  in  part.  On  appeal  to  the  Secretary  of  War,  the  de« 
cision  of  the  Board  of  Contract  Adjustment  was  affirmed.  (For  state- 
ment of  facts  and  decision,  see  these  decisions,  VoL  5,  p.  567.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the^ 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
the  accompanying  recommendation  of  the  Special  Advisers. 

Newton  D.  Baker, 
Secretary  of  War. 


MEMORANDUM. 

• 

We  fully  concur  with  the  opinion  and  conclusions  of  the  Board. 
and  recommend  that  its  disposition  of  the  claim  be  affirmed. 

E.  Henry  Lacombs, 

E.  C.  GOODALE, 

Special  Advisers. 

October  12, 1920. 
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October  29,  1920. 
Case  No.  2832. 

In  re  CLAIM.  OF  BAXTIXOBE  &  OHIO  RAILROAD. 
ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

'This  claim  was  decided  by  the  Appeal  Section,  War  Bepartment  Claims  Board, 
July  26,  1920,  relief  being  denied  in  part.  On  appeal  to  the  Secretary  of 
War,  the  decision  of  the  Appeal  Section,  War  Bepartment  Claims  Board, 
was  afirmed.  (For  statement  of  facts  and  decision,  see  these  decisions, 
Vol.  7,  page  122.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of  the 
Board  of  Contract  Adjustment  is  hereby  affirmed  in  accordance  with 
-the  accompanying  recommendation  of  the  Special  Advisers. 

Newton  D.  Baker, 

Secretary  of  War, 

MEMORANDUM. 

The  facts  are  fully  set  forth  in  the  opinion  and  the  argument  of 
^claimant,  annexed  thereto. 

The  questions  presented  are  similar  to  thoae  arising  in  Pennsyl- 
vania Railroad  case  No.  2984. 

We  recommend  that  the  decision  of  the  Board  be  affirmed. 

E.  Henry  Laoombe, 

B.   C.  GOODALE, 

Special  Advisers. 
October  11,  1920. 
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October  29,  1920. 
Case  No.  2624. 

In  re  CLAIM  OF  BLOOX  ft  LSOF. 
ON  APPEAL  BEFOBE  THE  SECBETART  OF  WAR. 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  May  20,  1920, 
relief  beingr  denied  in  part.  On  appeal  to  the  Secretary  of  War,  the 
decision  of  the  Board  of  Contract  Adjustment  was  affirmed.  (For  state- 
ment of  facts  and  decision,  see  these  decisions,  Vol.  5,  page  594.) 

Upon  consideration  of  the  record  in  this  matter,  the  decision  of 

the  Board  of  Contract  Adjustment  in  this  matter  is  hereby  affirmed 

in  accordance  with  the  accompanying  recommendations  of  the  Spe- 

eial  Advisers. 

Newton  D.  Baker, 

Secretary  of  War. 

MEMORANDUM. 

Entirely  concurring  with  findings  and  conclusions  of  the  Board, 
1  recommend  that  its  decision  be  affirmed. 

E.  Henrt  Lacombe, 

Special  Adviser, 

I  recommend  that  the  decision  of  the  Board  be  affirmed. 

B.    C.   GoODAIiE, 

Special  Advuter. 
October  9,  1920. 
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.  UcroBEK  30,  1920. 
Case  No.  2176. 

In  re  CLAIM  OF  J.  ALEXAKBEB  CONSTETTCTIOH  CO.,  MEMPHIS,  TEHV. 

ON  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  April  6,  19S0, 
relief  being  denied  in  part.  On  appeal  to  the  Secretary  of  War,  the 
decision  of  the  Board  of  Contract  Adjustment  was  ai&rmed.  (Per  state- 
ment of  facts  and  decision,  see  these  decisions,  Vol.  4,  p.  965.) 

Upon  consideration  of  the  entire  record  in  the  matter,  the  decision 
of  the  Board  of  CJontract  Adjustment  as  heretofore  entered  in  this 
case  is  affirmed. 

Newton  D.  Baker, 

Secretary  of  War. 
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October  30,  1920. 
Case  No.  632. 

In   re  CLAIM  07  THE  BREWSTEB  CO.,  LOHG  Z8LAHD  CITY,  H.  T. 
UN  APPEAL  BEFORE  THE  SECRETARY  OF  WAR. 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  April  24,  1920, 
relief  heing  denied.  On  June  8,  1920,  a  second  decision  was  rendered 
also  denying  relief.  On  appeal  to  the  Secretary  of  War,  the  decisions 
of  the  Board  of  Contract  Adjustment  were  afflrmed.  (For  statements  of 
faots  and  decisions,  see  these  decisions,  Vol.  4,  p.  1448,  and  Vol.  6,  p.  119.) 

Upon  consideration  of  the  entire  record,  I  am  convinced  that  the 
mutual  rights  of  the  Government  and  claimant  are  set  forth  in  the 
written  contract  and  that  it  would  not  be  proper  for  me  to  consider 
the  parol  testimony  offered  and  set  up  a  different  and  repugnant 
contract  to  that  which  was  duly  executed. 

The  decision  of  the  Board  of  Contract  Adjustment  heretofore 
entered  in  this  case  is  therefore  affirmed. 

Nbwton  D.  Bakbr, 
Secretary  of  War. 
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Octorer  1,  ISBV 
Case  No.  2843. 

In  re  CLAIH  OF  HOETH  STAR  CHElflCAL  WORKS. 

1.  XI7RISDICTI0N— TIME  XIMIT  FOR  FIUKO  CLAIKS.— The  Secretary  of  War 

has  no  Juxisdictioxi  to  entertain  a  claim  arising  under  the  act  of  Xarch  2, 
1919,  which  was  not  filed  within  the  time  limit  for  filing  claims  under 
said  act. 

2.  CLAIH  AND  DECISION.— This  claim  for  $17,748.87  arises  nnder  the  act  of 

March  2,  1919.    Held,  Secretary  of  War  has  no  Jurisdiction. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

f 

The  Board  finds,  the  following  to  be  the  facts : 

1.  This  claim  is  presented  under  the  act  of  March  2,  1919.  State- 
ment of  claim  on  Form  B  has  been  filed  under  Purchase^  Storage  and 
Traffic  Division  Supply  Circular  No.  17, 1919,  for  $17,748.87  by  rea- 
son of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States.  This  claim  was  filed  with  the  Board 
of  Contract  Adjustment,  how  the  War  Department  Claims  Board, 
Appeal  Section,  in  the  first  instance  on  June  23,  1920.  During  the 
war  with  the  Central  Powers  there  occurred  a  very  great  demand  for 
hydrous  lanoline.  This  product  was  a  chemical  compound  made 
from  wool  grease  or  degras.  It  was  used  in  the  prevention  of  burns 
from  mustard  gas.  There  were  very  few  manufacturing  plants  in  the 
United  States  at  that  time  equipped  for  the  manufacture  of  lanoline, 
the  claimant,  the  North  Star  Chemical  Works,  being  one  of  the  few. 
So  great  was  the  demand  for  this  product  that  the  War  Industries 
Board,  acting  through  Mr.  Haley,  in  effect  ordered  held  for  govern- 
mental purposes  all  of  the  lanoline,  wool  grease  or  degras  then  in 
existence.  The  claimant,  during  the  month  of  August,  1918,  received 
from  the  Gas  Defense  Division,  Chemical  Warfare  Service,  an  order 
for  all  the  lanoline  it  was  capable  of  producing.  That  the  claimant 
should  encounter  no  difficulty  in  getting  shipments  of  raw  materials 
to  its  plants  and  in  making  shipments  of  the  finished  products  i^  the 
Government,  a  contract  order  number,  1590,  was  assigned  to  it  by  the 
Gas  Defense  Division.    This  contract  number  followed  certain  oral 
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negotiations  between  Capt.  K.  B.  Blake,  the  negotiating  officer  of  the 
Gas  Defense  Division,  Ohemical  Warfare  Service,  and  the  claimant. 
Capt.  Blake  made  representations  to  claimant  that  as  soon  as  the 
price  of  wool  grease  conld  be  definitely  determined  by  the  War  In- 
dustries Board  a  formal  contract  woidd  follow  covering  all  oral  nego- 
tiations. With  this  understanding  between  the  parties,  claimant  en- 
tered into  the  production  of  lanoline  for  the  United  States,  and  pro- 
duced and  delivered  imder  this  oral  agreement  all  of  the  lanoline 
which  it  was  capable  of  producing.  On  November  6,  1918,  another 
oral  purchase  order,  for  approximately  225,000  pounds  of  lanoline, 
was  given  the  claimant  by  Capt.  Blake.  During  the  month  of  Octo- 
ber, 1918,  the  War  Industries  Board  fixed  the  price  of  wool  grease  at 
16  cents  per  pound.  This  order  was  to  be  retroactive  to  September' 
25, 1918,  and  the  time  during  which  this  price-fixing  order  was  to  be 
effective  was  a  period  of  three  months.  After  the  last  order,  for 
225,000  pounds,  had  been  received  by  claimant,  it  purchased  and  made 
certain  commitments  for  wool  grease,  to  the  extent  of  118,732  pounds. 
On  November  11, 1918,  claimant  received  from  the  Qus  Defense  Divi- 
sion the  following  telegram : 

"  Please  accept  this  as  notice  of  cancellation  of  contract  No.  1590. 
You  are  requested  to  put  no  more  raw  material  into  process  of  manu- 
facture, and  to  discontinue  manufacturing  processes  to  the  fullest  ex- 
tent practicable.    Wire  acJmowledgment. 

"  Blake, 
"  Gas  Defense,'^^ 

To  this  telegram  claimant  sent  the  following  telegraphic  reply : 

"Acknowledging  telegram.  No  more  lanoline  will  be  made  for  Gas 
Defense  Division.  Wire  disposition  eiffht  thousand  pounds  ready 
and  packed  for  shipment  to  Larkin  on  the  ninth.  Holding,  waiting 
your  reply. 

"  North  Star  Chemical  Works." 

2.  At  the  time  of  the  receipt  of  the  telegram  suspending  the  con- 
tract claimant  had  on  hand  at  its  plant,  ready  for  shipment,  approxi- 
mately 8,400  pounds  of  finished  lanoline.  Claimant,  on  the  14th  day 
of  November,  1918,  addressed  to  Capt.  Blake  a  communication  rela- 
tive to  this  finished  lanoline,  of  which  the  following  quoted  para- 
graph is  a  part : 

"  What  will  we  do  with  the  lanoline  we  have  on  hand  ready  for 
shipping?  As  you  will  readily  see,  this  puts  us  in  rather  a  bad  fix, 
because  we  had  just  received  an  order  from  you  for  225,000  pounds, 
and  which  we  were  endeavoring  to  make  headway  on.  Greases  are 
ftlso  coming  in,  some  of  which  will  be  absolutely  useless  to  us  in  our 
regular  business.  After  taking  everything  into  consideration,  it  ap- 
pears to  us  that  unless  we  can  make  some  arrangement  with  you  to 
take  the  lanoline  which  we  have  readv  oflF  our  hands  and  to  make 
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some  payment  on  the  greases  which  we  have  purchased  that  we  are 
liable  to  have  a  very  heavy  loss." 

CSertain  other  letters  and  telegrams  followed  regarding  the  sus- 
pended contract. 

3.  At  a  conference  between  Capt.  Blake,  of  the  Gas  Defense  Divi- 
:sion9  and  Mr.  Baillie,  president  of  claimant  c<MQipany,  held  in  the 
offices  of  Capt.  Blake,  in  New  York,  it  was  agreed  that  the  United 
States  would  issue  purchase  orders  for  all  the  finished  lanoline. 
During  these  negotiations  it  was  thought,  and  so  stated  by  Mr. 
BaiUie,  that  claimant  would  be  able  to  use  in  its  commercial  business 
the  wool  grease  which  it  then  had  on  hand  and  for  which  it  had 
made  commitments. 

4.  The  United  States  has  paid  claimant  for  all  finished  lanoline 
-delivered  and  accepted.  No  claim  was  presented  at  that  time  for 
the  raw  materials. 

5.  In  making  report  of  the  result  of  the  settlement  with  claimant 
for  the  8,400  pounds  of  finished  lanoline  the  following  memorandum, 
dated  Novembei^. 26, 1918,  was  writt^i  by  Capt.  Blake: 

"  Mr.  Baillie,  of  the  North  Star  Chemical  Company,  called  relative 
to  settlement  of  contract  No.  1590.  He  stated  that  they  were  receiv- 
ing wool  grease  at  the  present  time  which  was  originally  intended  to 
be  used  on  our  contract,  but  they  will  be  able  to  use  this  material 
against  their  own  business.  Therefore  there  are  no  damages  to  be 
paid  the  North  Star  Chemical  Company  on  this  contract." 

In  this  connection  it  is  thought  advisable  to  set  out  in  part  the 
testimony  of  Capt.  Blake,  as  follows : 

"Mr.  Stump.  Refreshing  your  recollection  with  that  memorandum, 
which  is  signed  by  you,  tell  us  what  that  conversation  was,  especially 
with  reference  to  the  unused  wool  grease. 

"  Mr.  Blake.  It  is  impossible  for  me  to  say  now  just  what  the  terms 
were,  but  apparently  at  that  time 

"  Mr.  Stump.  That  is  your  memorandum,  is  it  not? 

"  Mr.  Blake.  That  is  a  true  copy  of  my  memorandum ;  yes. 

"  Mr.  Stump.  Do  you  recall  making  that  memorandum? 

"  Mr.  Blake.  Yes ;  I  recall  making  that  memorandum. 

"  Mr.  Stump.  Tell  us  as  much  as  you  can  recall  about  it.  I  know 
it  has  been  a  long  time  ago.  What  were  the  circumstances  then! 
What  was  the  price  of  wool  grease  at  that  time  ? 

"  Mr.  Blake.  I  could  not  say  anything  about  the  price  of  wool 
grease.    I  was  not  interested  in  the  price  of  wool  grease  at  that  time 

"  Mr.  Stump.  I  mean  the  market  for  it. 

"  Mr.  Blake.  I  couldn't  say. 

"  Mr.  Stump.  Do  you  recall  that  Mr.  BaiUie  was  willing  to  take 
over  that  wool  grease  on  account  of  his  company  and  use  it  for  his 
purposes? 

"Mr.  Blake.  That  would  be  my  recollection,  judging  by  this 
memorandum. 

"  Mr.  Stump.  Without  any  risk  to  the  Government  or  any  guar- 
anty that  the  price  should  stay  up  to  16  cents  a  pound? 
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"Mr.  Blake.  There  was  no  guaranty  on  the  part  of  the  Govern- 
ment through  me  that  any  price  would  be  maintained. 

"Mr.  Stump.  It  was  agreed  between  the  two  of  you  that  Mr. 
Baillie  would  use  what  wool  grease  was  then  on  hand  ? 

"  Mr.  Blake.  That  must  have  been  the  substance  of  his  conversa- 
tion. 

"  Mr.  Stump.  You  have  no  recollection  that  the  Government  would 
guarantee  the  then  prevailing  price  to  stay  up  to  what  it  was? 

"Mr.  Blake.  I  had  no  authority  to  make  any  guarantee  of  that 
sort.  What  was  in  my  mind  at  the  time  was  that  the  price  fixing 
committee's  jurisdiction  held  until  December,  and  therefore  the  price 
would  remain  at  16  cents  until  that  time.  To  the  best  of  my  knowl- 
edge, that  agreement  was  in  force  at  that  time. 

"  Mr.  Stump.  I  find  still  another  memorandum  in  there  which  pur- 
ports to  be  a  history  of  adjustment  No.  75  of  contract  No.  1590, 
North  Star  Chemical  Company,  Lawrence,  Mass.  This  memorandum 
does  not  appear  to  be  signed  by  anyone,  but  it  comes  out  of  the  Grov- 
ermnent  records,  and  inasmuch  as  you  had  immediate  charge  of  this 
matter  it  is  thought  that  perhaps  you  may  know  something  about 
that  memorandum ;  that  you  may  have  prepared  the  original  from 
which  this  copy  was  made? 

'^Mr.  Blake.  I  prepared  no  history  at  all.  The  chances  are  that 
this  was  prepared  from  the  memorandum  which  you  have  previously 
quoted. 

"Mr.  Stump.  You  negotiated  for  the  Government  what  might  be 
termed  a  settlement  of  what  the  Government  owed  claimant,  grow- 
ing out  of  these  lanoline  orders,  did  you  not? 

^^Mr.  Blake.  Out  of  the  finished  lanoline,  yes;  not  out  of  any 
other  raw  material. 

'^Mr.  Stump.  At  the  time  you  concluded  that  negotiation  was  it 
not  understood  that  the  claimant  would  make  no  claim  for  raw 
material  on  hand? 

"  Mr.  Blake.  That  was  apparently  my  understanding  at  that  time." 

It  is  contended  by  claimant  that  the  reason  it  did  not  file  with  the 
Government  a  claim  for  raw  materials  at  that  time  was  that  it  was 
advised  by  Capt.  Blake  to  convert  the  wool  grease  into  other  market- 
able products,  and  that  by  so  doing  it  would  probably  receive  a 
quicker  return  on  its  investment  than  it  would  by  filing  a  claim 
against  the  Government  for  this  material.  Accordingly,  claimant 
converted  of  the  crude  materials  on  hand  the  following  number  of 
pounds  into  other  products : 

Bought  and  had  coramitnients  for  grease  at  average  price  of  16^  per  lb.  on 
November  11,  1918, 113.732  lbs. 

62,759  lbs.  wool  grease  converted  into  neutral  wool  fat  at  total  cost 
tor  grease $10, 137. 24 

Shrinkage  of  10,624  lbs.,  leaving  52,135  lbs.,  at  average  cost  of  19.42 
per  lb.  Manufacturing  and  sales  costs  13.5^  per  lb.,  bringing  gross 
cost  to  32.92^  per  lb 7, 038.  22 

17, 175.  26 

.^— »—»-.— ^^ »» — » 
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44,064  lbs.  of  this  wool  fat  liad  to  be  sold  for  price  of  $6,731.46,  and 
at  32.92g  per  lb.  cost  $14,703.30,  showing  loss  of $7,971.83 

7,017  lbs.  of  this  wool  fat  used  in  cutting  oil,  priced  at  8^ 
per  lb.,  cost  of  this  at  32.92?' $2,309.99 

Valued  at  8^  per  lb 56L00 

Loss 1,748.99 

437  lbs.  wool  fat  sold  for  7^,  cost  32.92^ 140.44 

Sold  for  7^ 31.51 

Loss 118.93 

24,868  lbs.  wool  grease  manufactured  into  lanoline — ^aver- 

age  cost  after  shrinkage,  per  pound 25. 2^ 

Manufacturing   cost,    per  lb 9.   4 

Selling  costs,  per  lb 4. 5l^ 

38. 7< 
Average  selling  price 30.0^ 

Loss  per  lb I 8. 7< 

24,868X8.7(J 2,165.51 

26,105  lbs.  wool  grease  sold  at  average  price  of  7^,  showing  loss  of 
9^  per  lb 2,349.45 

I^ss 14, 3o4. 81 

From  the  above  last  5  items  it  will  be  noted  that  the  claims,  ezclo- 

sive  of  the  other  items  shown  on  Exhibit  No.  2  in  this  case,  show 
a  total  loss  to  the  claimants  on  the  wool  grease  In  question,  in- 
cluding the  amounts  which  they  converted  Into  wool  fat,  lanoUne, 
etc.,  and  the  amount  of  cutting  oil  which  they  still  have  on  band, 

of $14, 351 81 

Interest  on  capital  tied  up  from  September  17,  1918 1, 133. 92 

Storage  charges  at  25^  per  barrel  per  month  on  85,687  pounds 1,862.00 

Insurance  one  per  cent  per  year 205.64 

Labor  and  cooperage  50^  per  bbl '. 192.50 

Total  amount  of  loss  as  now  amended 17, 748. 87 

The  foregoing  is  a  complete  itemized  statement  of  the  claim  against 
the  United  States  now  under  consideration. 


DECISION. 

1.  In  order  that  the  Secretary  of  War  may  entertain  a  claim  aris- 
ing by  virtue  of  an  informally  executed  contract,  and  one  which  may 
be  adjusted,  it  must  have  been  presented  to  the  United  States  through 
the  agency  of  some  head  of  department  on  or  before  the  30th  day  of 
June,  1919.  In  the  instant  case  it  appears  that  on  the  14th  day  of 
November,  1918,  claimant  wrote  to  Capt.  Blake,  of  the  Gas  Defense 
Division,  Chemical  Warfare  Service,  that  "  imless  we  can  make  some 
arrangement  with  you  to  take  the  lanoline  which  we  have  ready  off 
our  hands  and  to  make  some  payment  on  the  greases  which  we  have 
purchased  that  we  are  liable  to  have  a  heavy  loss." 

2.  The  evidence  is  that  on  or  about  November  25,  1918,  at  the  con- 
ference between  the  claimant  and  Capt.  Blake  arrangements  were 
made  whereby  the  claimant  should  be  paid  for  the  finidied  lanoline; 
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but  at  that  time  no  claim  in  definite  or  specific  amounts  was  made  or 
presented  to  Capt.  Blake.  It  is  questionable  if  it  was  in  the  mind 
of  the  claimant  at  this  time  that  any  claim  would  be  presented  against 
the  United  States  for  raw  materials,  for  the  reason  that  claimant 
no  doubt  anticipated  that  it  would  have  no  difficulty  in  converting 
the  greases  into  other  products,  and  so  dispose  of  them  in  its  com- 
mercial business.  It  appeals  to  us  very  strongly  that  this  was  the 
true  situation,  and  this  theory  is  supported  by  the  pertinent  fact  that 
the  claimant  made  no  further  eflfort  to  press  its  claim  against  the 
United  States  for  the  raw  materials  until  it  filed  its  formal  claim  on 
June  23,  1920. 

3.  While  it  is  true  that  it  was  the  duty  of  the  claimant  to  have 
used  every  effort  to  have  reduced  the  damages  against  the  United 
States  growing  out  of  the  suspension  of  the  contract,  thus  bringing 
the  amount  of  the  claim  to  the  minimum,  yet  it  is  clear  that  claimant 
knew  the  amount  of  its  claim  long  prior  to  June  30,  1919,  the  last 
day  when  it  cotild  have  been  filed.  No  effort  was  ever  made  by  claim- 
ant to  apprise  the  United  States  of  the  fact  that  it  had  a  claim  against 
the  Government,  in  a  specific  amount  of  dollars  and  cents,  until  a 
time  nearly  18  months  after  the  suspension  of  the  contract. 

4.  Claimant,  in  order  to  have  availed  itself  of  the  statute  (act  of 
Mar.  2,  1919),  and  to  have  reaped  the  benefits  therein  provided, 
should  have  presented  to  the  United  States  a  statement  of  its  claim 
within  the  time  specified.  That  it  has  slept  upon  its  rights  and 
allowed  the  final  day  to  have  passed  without  asserting  its  claim  is 
an  unfortunate  situation  for  claimant,  yet  it  is  one  brought  about  by 
its  own  laches. 

5.  The  testimony  submitted  is  not  convincing  that  claimant  pre- 
sented any  claim  in  fact  at  any  time  on  or  prior  to  June  30,  1919, 
and  we  are  of  the  opinion,  and  so  hold,  that  the  letter  of  November 
14, 1918,  to  Capt.  Blake,  of  the  Gas  Defense,  Chemical  Warfare  Serv- 
ice, in  which  the  language  hereinabove  quoted  was  used,  is  not  a 
presentation  of  a  claim  against  the  United  States  within  the  mean- 
ing of  the  act  of  March  2,  1919 ;  therefore  the  Secretary  of  War  is 
without  jurisdiction  to  grant  relief.  The  relief  prayed  for  will 
accordingly  be  denied. 

DlfJPOSmON. 

The  War  Department  Claims  Board,  Appeal  Section,  will  enter  a 
final  order  denying  relief. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  1, 1920. 
Case  No.  1209. 

In  re  CIAIM  07  ROCHESTEB  BtJTTON  CO. 

1.  CLAIM  AKB  DBCISIOir. — This  claim  was  decided  by  the  Board  of  Contract 
Adjustment  on  April  3,  1920,  adversely  to  claimant.  On  appeal  to  the 
Secretary  of  War  this  decision  was  reversed  and  upon  reconsideration  by 
the  Appeal  Section  of  the  War  Department  Claims  Board  as  directed  by 
the  Secretary  of  War  the  same  was  set  aside  and  vacated,  and  the  case 
transmitted  to  the  Purchase  Section  of  the  War  Department  Claims  Board 
for  appropriate  action  in  accordance  with  the  decision  of  the  Secretary 
of  War. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  case  was  decided  by  the  Board  under  date  of  April  3, 1920 
(reported  in  Vol.  4,  p.  919,  Decisions  of  this  Board),  and  was  un- 
favorable to  the  claimant. 

2.  Petitioner  not  being  satisfied  with  the  decision  of  the  Board, 
thereupon,  on  the  21st  day  of  April,  1920,  noted  an  appeal  to  the 
Secretary  of  War.  The  Secretary  of  War,  upon  consideration  of  the 
case  on  appeal,  and  the  original  papers  and  evidence  filed  therewith, 
under  date  of  September  14,  1920,  returned  the  same  to  the  Board 
of  Contract  Adjustment  with  the  following  order: 

"  After  careful  examination  of  the  record  in  this  matter,  it  is 
directed  that  further  proceedings  be  had  by  the  Board  of  Contract 
Adjustment,  in  accordance  with  the  accompanying  recommendation 
of  the  special  advisers.'.' 

3.  Special  advisers  to  the  Secretary  of  War  under  date  of  August 
21,  1920,  submitted  their  recommendations  to  the  Secretary  of  War, 
the  material  part  of  which  is  as  follows : 

"  It  is  apparent  to  me  that  the  claimant  equipped  his  factory  to 
produce  buttons  at  the  request  of  the  Government,  and  under  an 
implied  agreement  with  the  Government,  either  to  give  him  orders, 
or,  at  least,  to  reimburse  him  for  the  cost  of  such  equipment,  he  was 
continuously  encouraged  to  equip  his  factory,  promises  were  made 
to  him  of  orders,  and  these  promises  were  at  no  time,  during  the 
period  of  emergency  in  buttons,  withdrawn,  nor  was  he  advised,  until 
his  expenditures  for  equipment  had  all  been  made,  that  orders  would 
not  be  forthcoming. 
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''  I  believe  that  it  should  properly  be  held  that  an  implied  agree- 
ment did  exist  between  the  claimant  and  the  Government  to  reim- 
burse him  for  the  cost  of  his  equipment. 

"  I  therefore  recommend  that  the  Secretary  direct  the  Board  of 
Contract  Adjustment  to  find  that  such  an  agreement  did  exist,  and 
that  the  claimant  be  reimbursed  for  his  legitimate  expenditures  made 
in  connection  with  the  agreement." 

4.  By  the  direction  of  the  Secretary  of  War,  as  set  forth  in  the 
foregoing  order,  the  decision  rendered  by  this  Board  on  April  8, 
1920,  is  hereby  set  aside  and  vacated,  and  the  case  is  remanded  to  the 
Purchase  Section,  War  Department  Claims  Board,  for  appropriate 
action  in  accordance  with  the  decision  of  the  Secretary  of  War. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C,  and  the 
original  order  of  the  Secretary  of  War  and  the  recommendation  of 
the  special  advisers,  to  the  Purchase  Section,  War  Department  Claims 
Board,  for  action  in  the  manner  provided  in  subdivision  C,  section  6, 
Supply  Circular  No.  17, 1919,  Purchase,  Storage  and  Traffic  Division. 

Lieut.  Col.  McKeeby  and  Capt,  Sheppard  concurring  for  the 
Appeal  Section;  Col.  Hull  concurring  for  the  War  Department 
Claims  Board. 


October  1, 1920. 
Case  No.  2810. 

In  re  CLAIM  OF  CHA8.  SCHA£F£E  ft  SON. 

1.  EVIDENCE — COMMITKENTS. — To  entitle  claimant  to  reimbursement  for  loss 

sustained  on  commitments  in  connection  with  the  performance  of  a  6ot- 
ernment  contract  it  must  appear  that  such  commitments  were  procnred 
upon  the  faith  of  the  contract. 

2.  CXAIH  AND  DECISION.— This  claim  for  $153,143.66  arises  under  the  act  of 

March  2,  1919.    Held,  claimant  is  not  entitled  to  relief. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

ON  RECONSIDEKATION. 

A  decision  in  this  case  granting  relief  under  the  act  of  March  2, 

1919,  was  rendered  by  the  Board  of  Contract  Adjustment  on  March 
2,  1920,  and  transmitted  to  the  Claims  Board,  Office  of  the  Director 
of  Purchase.  The  case  was  returned  to  the  Board  of  Contract  Ad- 
justment by  the  Claims  Board,  Office  of  the  Director  of  Purchase, 
with  the  request  that  the  decision  be  reconsidered. 

The  findings  of  fact  are  fully  stated  in  the  decision  dated  March  2, 

1920,  and  reported  in  Decisions,  Volume  4,  at  uage  50. 

DECISION. 

1.  It  appears  that  the  formal  contract  dated  August  14,  1917,  for 
furnishing  the  oats  in  question  expired  by  its  own  limitation  on  June 
30,  1918.  The  purported  extension  of  the  contract  until  September 
30,  1918,  contained  in  the  letter  of  June  12  from  the  camp  quarter- 
master at  Camp  Devens  to  claimant,  was  not  a  valid  extension  in  that 
it  was  not  authorized  by  the  Quartermaster  General.  It  is  the  opin- 
ion of  this  Board,  however,  that  this  purported  extension  of  June  12 
forms  the  basis  of  an  informal  agreement  under  the  act  of  March  2, 
extending  until  September  30,  1918,  all  the  terms  of  the  contract  of 
August  14, 1917,  to  the  extent  of  the  quantity  of  oats  remaining  unde- 
livered. 

2.  Claimant's  Mr.  Blake  testified  that  sufficient  oats  to  complete 
deliveries  under  this  contract  were  purchased  during  the  winter  of 
1918,  were  on  hand  on  June  30, 1918,  and  were  sold  out  immediately 
after  June  30,  1918.    Mr.  Blake  further  testified  that  on  account  ot 
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the  extension  of  the  contract  it  went  out  and  purchased  in  August, 
1918,  sufficient  oats  to  fulfill  the  undelivered  balance  of  the  contract. 
It  would  therefore  appear  from  claimant's  own  testimony  that  on 
June  12,  the  date  of  the  informal  agreement,  it  had  on  hand  suf- 
ficient oats  for  delivery  to  fulfill  this  informal  agreement.  Claimant 
contends  that  after  selling  these  oats  on  hand  its  purchase  of  a  sim- 
ilar amount  in  August  was  an  obligation  incurred  upon  the  faith  of 
the  agreement,  for  which  it  is  entitled  to  reimbursement  under  the 
act  of  March  2,  1919. 

3.  It  is  the  opinion  of  this  section  that  although  an  informal  agree- 
ment has  been  foimd  between  claimant  and  the  Government,  based 
upon  the  extension  granted  June  12,  1918,  it  clearly  appears  that 
claimant  had  on  hand  at  that  time  a  sufficient  quantity  of  oats  to 
fulfill  this  informal  agreement,  and  that  the  obligation  for  which 
claimant  seeks  reimbursement,  its  purchase  of  oats  in  August,  1918, 
was  not  an  obligation  made  upon  the  faith  of  the  agreement. 

4.  For  the  reasons  above  stated  claimant  is  not  entitled  under  the 
act  of  March  2  to  the  relief  sought,  and  its  claim  is  hereby  denied  and 
dismissed. 

5.  The  decision  of  the- Board  of  Contract  Adjustment  dated  March 
2, 1920,  and  the  document  setting  forth  the  nature,  terms,  and  condi- 
tions of  the  agreement  executed  thereunder  are  hereby  vacated  and 
set  aside. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  1, 1920, 
Case  No.  2995* 

In  re  CLAIM  OF  X.  J.  LEAHY. 

1.  BTTEDEH  OF  PEOOF— VALTTE  OF  WOOL.— Where  the  Govenimeiit  Valuatios 

Committee  fixed  a  certain  ralne  on  claimant's  wool,  the  valnation  lo  fixed 
will  be  deemed  the  true  ymlne  of  snoh  wool,  tor  the  purpose  of  adjnsting^ 
claimant's  contract,  in  the  absence  of  CTidence  showing  snch  valne  to 
have  been  erroneously  fixed. 

2.  CLAIM  AND  DECISION.— This  claim  for  $1,422  arises  under  the  act  of  Xarch 

2,  1919,  upon  an  alleged  implied  contract.  Held,  claimant  is  not  entitled 
to  relief. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

1.  This  case  is  filed  under  the  act  of  March  2,  1919.  Statement  of 
claim  Form  B  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Supply  Circular  No.  17,  1919,  for  $1,422  growing  out  of  an  alleged 
implied  contract. 

2.  The  claimant  seeks  to  recover  the  difference  between  the  amount 
allowed  it  by  the  valuation  committee,  appointed  under  "Govern- 
ment Kegulations  for  Hahdling  Wool  Clip  of  1918,"  dated  May  21, 
1918,  and  the  sum  it  alleges  it  should  have  received  if  the  said  valua- 
tion committee  had  properly  graded  and  valued  its  wool  in  strict 
accordance  with  the  aforesaid  Government  regulations. 

3.  The  claimant  is  a  woolgrower  of  Fairfield,  Idaho,  who  shipped 
his  wool  in  1918  to  the  Columbia  Basin  Warehouse  Co.,  of  Portland, 
Oreg.  The  United  States  Government,  acting  through  the  afore- 
said valuation  committee,  purchased  through  the  said  Columbia 
Basin  Warehouse  Co.  certain  wools  of  the  1918  clip,  among  which 
was  that  of  the  claimant. 

DECISION,  y  ^     ^ 

1.  This  Board  is  of  the  opinion  that  the  claimant  has  failed  to  pro- 
duce evidence  that  will  justify  it  in  reaching  the  conclusion  that  the 
valuation  placed  upon  the  said  wool  by  the  said  Government  valua- 
tion committee  was  erroneous,  and  believes  that  the  shrinkage  placed 
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upon  the  said  wool  by  the  said  valuation  committee  was  proper  and 
correct,  and  that  the  amount  allowed  the  said  claimant  for  his  said 
wool  was  all  the  grade  of  said  wool  entitled  it  to. 

2.  All  relief  asked  for  by  the  claimant  is  denied. 

3.  For  a  full  statement  of  facts  and  the  opinion  of  this  Board  in 
support  of  this  decision,  see  the  Wool  Growers  Central  Storage  Co., 
San  Angelo,  Tex.,  claim  No.  150-C-2621. 

DISPOSITION. 

A  final  order  denying  relief  will  be  entered. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  1,  1920. 
Case  No.  2885. 

In  re  CLAIM  OF  CHESAPEAKE  &  OHIO  RAILROAD  CO.  AHD  UNITED  STATES 

RAILROAD  ADMINISTRATION. 

1.  CONTRACTS  IMPLIED— RAILROAD  TRACXS.^-Where  railroad  traeks  were 

l)iiilt  to  'and  within  an  embarkation  cAmp  under  an  informal  agreement 
between  claimant  and  a  Government  officer  to  postpone  settlement  agree- 
ment therefor  and  abide  by  the  determination  of  the  (Jovemment's  policy 
affecting  such  settlements,  and  the  policy  subsequently  adopted  by  the 
Ooyernment  provided  for  payment  by  the  railroad  for  tracks  connecting: 
its  line  with  the  camp  and  payment  by  the  Government  for  track  laid  on 
Government-owned  property,  claimant  is  entitled  to  settlement  upon  the 
above  basis,  in  the  absence  of  specific  agreement  in  advance  as  to  pay- 
ment for  any  specific  portion  of  such  trackage. 

2.  CONTRACTS    IMPLIED— CONVERSION.—Where    railroad   tracks   were   built 

by  a  railroad  company  at  its  own  expense  pursuant  to  previous  under- 
standing with  the  Government,  for  the  purpose  of  connecting  its  line 
with  a  camp  site,  and  the  Government  sells  such  track  material  as  sal- 
vage, the  railroad  company  is  entitled  to  be  paid  the  fair  salvage  value 
of  said  material  at  the  time  of  its  disposal  by  the  Government. 

3.  CLAIM  AND  DECISION. — ^Appeal  from  a  decision  of  the  Claims  Board,  Trans- 

portation Service,  under  the  act  of  March  2,  1919,  for  991*^03.62,  expense 
incurred  under  an  informal  agreement  to  construct  railroad  tracks  at 
Camp  Stuart,  Va.    Held,  claimant  entitled  to  relief  in  part. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

1.  This  claim  is  an  appeal  from  the  decision  of  the  Claims  Board, 
Transportation  Service,  and  is  for  $91,603.62  by  reason  of  an  a<rree- 
ment  alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States  within  the  purview  of  the  act  of  March  2,  1919.  The 
claim  is  divided  into  five  parts,  as  follows : 

A.  Animal  embarkation  depot,  blue  prlnte  "  X-1640:  " 

(a)  Track  a-b $8,975.95 

(b)  Track  b-c 7,264.65 

(c)  Track  c-d 1,921.89 

(d)  Track  e-2 3.906.82 

(e)  Track  f-2 1,405.45 

(f)  Track  g-2 3.644.72 

$27. 119. 48 

B.  Tracks  serving  warehouses,  group  2,  blue  print  "  X-1638  " 18. 775. 47 

C.  Tracks  serving  warehouses,  group  3,  blue  print  "  X1637  " 38,636.91 

D.  Tracks  serving  brewery  warehouses,  blue  print  "  X-1639  " 2.992.37 

E.  Material  for  Camp  Stuart  tracks,  blue  print  "  4317-2  " 14, 079.39 
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The  Claims  Board,  Transportation  Service,  held  hearings  in  the 
matter  on  January  23, 24, 1920,  and  April  7, 1920,  and  on  May  20  and 
27,  1920,  further  evidence  was  taken  ex  parte  by  the  Board.  A 
decision  was  rendered  denying  relief  to  the  claimant  on  Items  A,  B, 
C,  and  D,  and  granting  relief  in  full  on  Item  E.  This  item  is  not 
here  in  dispute  and  will  not  be  considered.  From  this  decision  the 
claimants  appeal.  Items  of  the  claim  will  hereafter  be  referred  to 
by  letters  as  designated  above. 

riNDINGS  OF  TACT. 

1.  In  June,  1917,  a  committee  consisting  of  three  officers  visited 
Newport  News,  Va.,  to  make  an  inspection  with  a  view  to  locating 
a  remount  station  and  embarkation  depot  in  that  city.  They  had 
no  authority  to  enter  into  any  contractual  relations  and  their  in- 
vestigation was  purely  preliminary.  Upon  this  occasion  they  con- 
ferred with  Mr.  E.  I.  Ford,  superintendent  of  terminals  for  the 
Chesapeake  &  Ohio  Railroad  Co.  They  asked  Mr.  Ford  if  the 
railroad  would  build  certain  trackage  to  accommodate  the  remount 
station  in  the  event  that  Newport  News  was  selected  by  the  War 
Department.  Mr.  Ford  undertook  with  the  knowledge  and  con- 
sent of  his  superiors  to  install,  at  the  expense  of  the  railroad  and 
without  expectation  of  compensation  from  the  Government,  2,000 
feet  of  trackage  suggested  by  Col.  Fair  (then  Capt.  Fair) ,  the  head 
of  the  committee.  The  railroad  company  thereupon  obtained  the 
right  of  way  from  the  owner  of  this  property  and  immediately  began 
the  construction  of  the  2,000  feet  of  trackage  designated  in  the 
petition  of  claimant  and  upon  blue  prints  filed  therewith  as  A-a-b 
at  an  expense  of  $8,975.95.  On  July  10,  1917,  Mr.  F.  M.  Wliitaker, 
then  vice  president  of  the  Chesapeake  &  Ohio,  after  conference  with 
Col.  Fair  in  Washington,  addressed  to  him  the  following  letter : 

"The  Chesapeake  and  Ohio  Eailwat  Company, 

"  Richmond,  Va., 
''At  Washing  ton,  D.  C,  July  10,  J  9 17. 
'^Captain  J.  S.  Faik, 

"  Quartermaster,  United  States  Army,  Washington,  D.  C, 

"Dear  Sir:  Confirming  my  understanding  of  conference  with 
you  and  Captain  Channing,  at  which  Mr.  J.  R.  Cary,  general  super- 
intendent,  and  Mr.   J.   D.   Potts^  general   passenger   agent,  were 

present 

"I  beg  to  advise  that  upon  the  understanding  that  the  Govern- 
ment will  provide  free  and  unrestricted  right  of  way,  our  company 
will  lay,  at  its  own  cost,  tracks,  as  follows : 

"(1)  Fill  extend  the  so-called  'Belt  line'  as  far  as  necessary  to 
reach  the  warehouses  to  be  erected  by  the  Government  thereon;  (2) 
with  necessary  sidings  for  loading  or  unloading  freight;  (3)  will 
extend  the  present  siding  on  the  old  brewery  property  to  the  end 
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of  the  property,  an  estimated  distance  of  about  450  additional  fe«t; 
and  (4)  will  build  a  track  to  the  cantonment  site,  estimated  not  to 
exceed  2,000  feet.  (5)  This  company  will  also  lay  such  tracks  within 
the  cantonment  as  may  be  required  by  the  Government,  due  reg:ard 
to  economy  being  exercised  and  the  matter  of  payment  for  these 
tracks  within  the  cantonment  to  be  settled  on  whatever  basis  of  settle- 
ment is  arrived  at  between  the  Government  and  the  railroads  at  such 
cantonments  as  Port  Admiral  and  Long  Island. 

"  It  is  our  further  understanding  that  the  Government  will  require 
pier  facilities  for  the  loading  of  approximately  seventy  steamers  per 
month,  which  steamers  will  handle  approximately  40,000  troops  per 
month,  with  their  equipment,  heavy  guns,  forage,  and  also  cargoes  of 
foodstuffs,  and  we  will  arrange  to  turn  over  lor  the  sole  use  of  the 
Government  our  pier  five  as  at  present  constructed,  and  I  will  recom- 
mend to  our  board  of  directors  for  their  approval  at  meeting  to  be 
held  on  the  19th  that  they  authorize  the  immediate  rebuilding,  length- 
ening, widening,  and  covering  of  our  old  piers  two  and  ten.  These 
three  piers  should  permit  of  the  simultaneous  loading  of  six  vessels 
or  more  (depending  upon  size),  and  it  will  also  be  our  purpose,  if 
necessarj%  to  arrange  for  the  embarkation  of  animals  through  the 
upper  deck  of  pier  four,  if  this  additional  facility  is  found  nec^sary. 
If  this  arrangement  is  made,  we  to  furnish  the  Government  with  an 
estimate  of  the  value  of  the  pier  property  and  the  additional  expenses 
incurred  in  preparing  same  for  the  purposes  outlined,  and  the  Gov- 
ernment to  pay  this  company  six  per  cent  interest  per  annum  upon 
such  agreed  valuation. 

"  Will  you  please  let  us  hear  from  you  definitely  as  early  as  possible, 
that  we  may  proceed  with  the  work  in  line  with  such  plans  as  may  be 
mutually  approved? 

"  Yours,  very  truly, 

"  F.  M.  WnrrAKER, 
"  Vice  President  Chesapeake  <&  Ohio  Railway  CoP 

2.  On  July  16,  not  having  heard  from  Col.  Fair,  Mr.  Whitaker 
sent  the  following  telegram : 

"In  addition  facilities  covered  bv  my  letter  to  you  July  tenth. 
Have  authorized  building  mile  track  to  additional  cantonment,  but 
to  have  matter  approved  by  board  Thursday  necessarv  to  know 
whether  proposition  accepted.    Will  you  please  wire  me  here?'' 

On  July  17  Col.  Fair  sent  the  following  letter  to  Mr,  Whitaker  in 
response  to  the  above  telegram : 

"All  matters  pertaining  to  accommodations  at  Newport  News,  Vit- 
ginia,  for  the  port  of  embarkation,  are  now  in  the  hands  of  Colonel 
Grote  Hutcheson.  You  should  direct  all  correspondence  relative  to 
railway  siding  and  facilities  to  the  Commander  of  the  Port  of  Em- 
barkation at  the  Port  of  Embarkation,  Newport  News,  Virginia. 

"  Your  letter  of  July  16th  has  been  forwarded  to  Newport  News 
for  consideration  by  the  commander  of  the  Port  of  Embarkation." 

3.  All  negotiations  were  thereafter  discontinued  with  the  oflBce  of 
the  Quartermaster  General  in  Washington  and  further  arrangements 
with  reference  to  trackage  in  Newport  News  were  made  through  Gen. 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    803 

Grote  Hutcheson,  commander  of  the  Port  of  Embarkation.  Under 
instructions  from  him  the  company  during  the  remainder  of  1917 
and  the  Federal  administration  during  the  early  part  of  1918  pro- 
ceeded to  install  trackage  A-(b)-c-(d)-(e)-(f ),  item  B,  item  C,  item 
D,  and  item  E.  All  of  the  above  trackage  was  laid  upon  express 
orders  from  Gen.  Hutcheson  for  the  sole  use  and  benefit  of  the 
Government  upon  land  owned  and  controlled  by  the  War  Depart- 
ment. 

4.  After  the  close  of  the  war  all  of  the  trackage  contained  in  item 
A  was  sold  by  the  Construction  Division  of  the  War  Department  to 
the  Atlantic  Salvage  Co.,  a  Virginia  corporation  with  headquarters 
at  Newport  News,  Va.  Items  B,  C,  and  D  are  still  in  the  possession 
of  the  Government. 

5.  The  letter  from  Col.  Fair  to  Mr.  Whitaker,  under  date  of  July 
17, 1917,  while  not  a  rejection  of  the  offer  of  the  company  served  to 
break  off  negotiations  from  the  oflSce  of  the  Quartermaster  General 
and  to  transfer  the  whole  matter  to  Gen.  Hutcheson.  Gen.  Hutche- 
son testified  at  the  hearing  before  the  Claims  Board,  Transportation 
Service,  on  May  27,  1920,  in  substance  that  he  could  not  say  defi- 
nitely whether  or  not  he  had  ever  seen  the  letter  from  Mr.  Whitaker 
to  Col.  Fair  of  July  10 ;  that  he  did  not  at  the  time  of  construction 
consider  himself  bound  by  previous  negotiations  with  the  War  De- 
partment; that  the  undertaking  at  Newport  News  had  assumed 
proportions  much  larger  than  originally  contemplated,  rendering 
much  more  trackage  necessary.  Gen.  Hutcheson,  under  date  of 
December  19, 1919,  addressed  to  the  Chief  of  Transportation  Service, 
Washington,  D.  C,  the  following  letter  setting  forth  his  understand- 
ing with  the  railroad  company : 

"  1.  Having  reference  to  your  letter  to  me  of  December  15th,  1919, 
regarding  claim  submitted  6y  the  Chesapeake  &  Ohio  Railroad  Com- 
pany in  the  sum  of  $01,482.99  for  the  construction  of  certain  tracks 
at  Jfewport  News,  Virginia,  I  can  advise  you  as  follows: 

"2.  In  all  arrangements  and  agreements  verbally  made  with  the 
representatives  of  the  Chesapeake  and  Ohio  Railroad  by  me  it  was 
understood  that  the  railroad  company  would  build  side  tracks  and 
extensions  as  promptly  as  possible  to  meet  the  urgent  demands  of 
the  Government,  the  settlement  for  cost  to  be  aryived  at  later  on  the 
basis  of  an  equitable  and  just  agreement.  At  the  time  of  these  earlier 
agreements  it  was  not  definitely  known  what  the  policy  of  the  Gov- 
ernment would  be  with  reference  to  payment  for  the  building  of 
railroad  facilities  to  the  various  activities  necessary  to  be  installed 
for  the  use  of  the  Government  at  Newport'  News. 

"  3.  Later  a  general  policy  was  adopted  by  the  construction  branch 
of  the  War  Department,  communicated  to  me  at  numerous  times,  the 
dates  I  cannot  now  recall,  which  policy  ip  substance  was  that  the 
cost  of  trackage  necessary  to  connect  the  railroad  to  the  line  of  lease- 
hold, or  otherwise  Government  own^d  or  controlled  property,  would 
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be  borne  bv  the  railroad  company;  that  after  entrance  upon  lease- 
hold or  other  Government  owned  or  controlled  property  the  side 
tracks  and  extensions  thereon  when  constructed  by  the  railroad  com- 
pany would  be  paid  for  on  a  just  and  equitable  basis  by  the  Govern- 
ment. In  other  words,  all  trackage  built  by  the  railroad  on  Govern- 
ment-controlled  land  would  be  paid  for  by  the  Government;  all 
trackage  built  on  land  not  controlled  by  the  Government  would  he 
paid  for  by  the  railroad  company. 

"4.  It  is  only  fair  to  state  that  in  the  telegrams  of  July  19th^ 
and,  I  think,  in  several  subsequent  telegrams,  letters,  and  conferences, 
the  above  policy  was  not  definitely  determined  and  settled,  but 
each  side — ^that  is,  myself  representing  the  Government  and  the 
oflicials  representing  the  Chesapeake  and  Ohio  Railroad  Company—- 
practically  agreed  that  the  basis  of  settlement  would  be  such  as 
would  be  later  determined  by  the  Government;  and  that  basis  of 
settlement  as  later  determined  by  the  Government,  as  I  understand  it^ 
is  as  set  forth  above. 

"  5.  As  to  the  cost  of  the  railroad  facilities  that  were  constructed 
and  the  fairness  of  the  bills  presented  for  this  construction  by  the 
Chesapeake  and  Ohio  Railroad  Company  I  am  not  in  a  position  to 
judge.  The  amounts  should  be  determined  by  the  board  adjusting 
the  claim,  but  in  principJe  I  consider  that  the  Government  should 
bear  the  expense  of  tracks  built  upon  Government-controlled  prop- 
erty. The  railroad  company  should  bear  the  expense  of  all  trackage 
or  extensions  of  tracks  it  was  necessary  to  be  constructed  in  order  to 
reach  the  Government-controlled  property. 

"  6.  The  foregoing  statement  was  furnished  under  date  of  No- 
vember 17th. to  the  Chief  of  the  Construction  Division,  Washington 
D.  C,  in  correspondence  connected  with  the  claim  of  the  Chesa- 
peake and  Ohio  Railroad  Company." 

"  7.  Upon  my  original  arrival  at  Newport  News,  I  was  informed 
that  a  verbal  agreement  had  been  previously  made  with  Colonel  J. 
S.  Fair  regarding  the  construction  of  certain  tracks  to  the  land  that 
afterwards  developed  into  the  Remount  Depot,  but  just  what  that 
agreement  was  I  do  not  know. 

"  8.  Specifically  answering  the  inquiry  as  to  whether  in  my  judg- 
ment the  above  claim  is  a  just  one,  I  can  refer  you  to  the  under- 
scored part  of  paragraph  3  of  this  letter,  which  I  believe  was  the 
general  basis  of  agreements  by  the  Construction  Branch  in  the  set- 
tlement of  trackage  built  by  railroad  corporations  generally,  and 
that  that  policy  should  be  the  one  to  be  followed  in  a  settlement  of  this 
claim." 

6.  Gen.  Ilutcheson,  at  his  ex  parte  examination  before  the  Claims 
Board  on  May  27,  1920,  reiterated  and  confirmed  the  statements 
made  in  the  above  letter  as  expressing  his  understanding  with  ref- 
erence to  practically  all  of  the  trackage  concerned  in  this  claim, 
and  stated  that  the  assurances  given  by  him  in  his  dealings  with 
the  railroad  company  were  to  the  effect  that  "  all  trackage  built 
by  the  railroad  on  Government-controlled  land  would  be  paid  for  by 
the  Government ;  all  trackage  built  on  land  not  controlled  by  the 
Government  would  be  paid  for  by  the  railroad  company. 
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7.  The  policy  of  the  Government  with  reference  to  payment  for 
railroad  construction  in  connection  with  the  various  camps  through- 
out the  country  had  not  at  that  time  been  definitely  established^ 
and  Gen.  Hutcheson  stated  that  it  was  his  understanding  with  the 
officials  of  the  Chesapeake  and  Ohio  that  the  sidetracks  and  exten- 
sions on  Government  property,  when  constructed  by  the  railroad, 
would  be  paid  for  on  a  just  and  equitable  basis  by  the  Government. 
Gen.  Hutcheson  in  his  testimony  before  the  Transportation  Claims 
Board  on  May  27, 1920,  stated  as  follows  (page  25) : 

"  Gen.  Hutcheson.  I  have  a  very  clear  understanding  regarding 
the  building  of  the  line  to  Camp  otuart,  which  was  to  oe  paid  for 
entirely  by  the  railroad  company. 

"  I  have  a  very  clear  understanding  regarding  the  extension  to  the 
brewery  site,  which  was  to  be  paid  for  by  the  railroad  company. 

"  I  have  a  very  clear  understanding  with  reference  to  the  exten- 
sion that  was  to  be  built  to  the  warehouses  generally,  and  that  under- 
standing was  and  is  that  the  railroad  company  would  bear  all  of  the 
expense  of  connecting  up  with  the  Government-owned  property; 
that  the  cost  of  the  trackage,  after  it  entered  Government  property, 
would  be  a  matter  that  would  be  settled  later  in  a  just  and  fair  man- 
ner bv  the  department. 

"Mr.  WooLwoRTH.  Well,  General,  if  I  may  interrupt,  confining 
ourselves  to  the  question  of  the  tracks  serving  the  Government  ware- 
houses, at  the  time  you  first  went  to  Newport  News  it  was  your  under- 
standing, was  it  not,  that  the  claimant,  the  Chesapeake  &  Ohio  Rail- 
road had  made  a  proposition  to  the  Government  to  build  those  tracks 
at  their  own  expense,  serving  these  warehouses  ? 

"Gen.  Hutcheson.  Not  altogether.  The  only  proposition  that 
they  made  that  was  perfectly  clear  in  my  mind  as  to  who  would  bear 
all  of  the  expense  was  the  track  extension  to  Camp  Stuart  or  the 
track  extension  to  the  brewery  site.  There  was  also  another  track 
extension  which  had  actually  been  undertaken  before  my  arrival; 
that  was  to  connect  the  railroad  company  with  the  site  where  the 
animal  corrals  were  to  be  built,  and  as  to  the  equities  of  the  Govern- 
ment or  of  the  railroad  company  in  that  particular  extension— and  I 
refer  now  to  the  first  extension — I  am  not  really  competent  to  judge. 
You  would  have  to  ask  Col.  Fair  about  that,  but  the  extension  that 
was  later  on  built  was  built  under  my  authority  and  by  my  directions. 
The  part  of  it  which  was  on  land  not  owned  by  the  Government  was 
to  be  paid  for  by  the  Chesapeake  &  Ohio  Railroad  Company,  and 
that  on  Government  land  we  were  to  pay  for." 

8.  After  negotiations  had  been  discontinued  with  the  office  of  the 
Quartermaster  General  and  taken  up  with  Gen.  Hutcheson  it  was 
within  his  province  to  accept  the  offer  of  the  railroad  as  outlined  in 
the  letter  of  July  10,  1917,  to  Col.  Fair,  in  whole  or  in  part,  or  to 
reject  it  in  its  entirety  as  he  saw  fit.  Gen.  Hutcheson's  testimony  is 
to  the  effect  that  he  was  not  governed  by  the  provisions  of  that  letter, 
and  that  his  arrangements  and  undertakings  with  the  railroad  com- 
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pany  were  entirely  independent  thereof.  The  extract  from  his  testi- 
mony given  above  sets  forth  clearly  the  nature  and  substance  of  those 
undertakings^  and  this  is  largely  confirmed  by  all  the  evidence  ad- 
duced. 

DECISION. 

1.  From  the  facts  above  the  Board  is  of  the  opinion  that  there 
arose  an  agreement  within  the  purview  of  the  act  of  March  2,  1919, 
obligating  the  Government  to  reimburse  the  Chesapeake  &  Ohio 
Bailroad  Co.  for  expenditures  made  from  the  inception  of  the  work 
to  December  31,  1917,  and  to  reimburse  the  Director  General,  United 
States  Railroad  Administration  for  the  Chesapeake  &  Ohio  Rail- 
road for  expenditures  made  subsequent  to  December  31, 1917,  in  con- 
structing the  following  tracks  which  are  designated  as  set  up  in 
claimant's  petition  and  in  the  Statement  of  Facts  as  follows : 

B.  Tracks  serving  warehouses,  group  2,  blue  print  "  X--1638." 

C.  Tracks  serving  warehouses,  group  3,  blue  print  "  X-1637.'' 
E.  Material  for  Camp  Stewart  tracks,  blue  print  "  4317-2." 

As  to  item  A  of  claim  designated  as — 

A.  Animal  embarkation  depot,  blue  print  "  X-1640  " : 

(a)  Track  a-b, 

(b)  Track b-c, 
(<?)  Track  c-d, 

(d)  Track  e-2, 

(e)  Track  f-2, 
(/)  Track  g-2, 

there  was  an  agreement  whereby  the  Government  became  obligated 
to  reimburse  claimant  for  costs  of  construction  of — 
Items: 

(6)  Track  b-c. 

(c)  Track  c-d. 

(d)  Track  e-2. 

(e)  Track  f-2. 
(/)  Track  g-2. 

2.  The  only  questions  which  arise,  therefore,  are  as  to  the  2,000  feet 
of  trackage  originally  laid  to  the  remount  station,  designated  in 
claimant's  petition  as 

A- (a)  Track  a-b 
and  the  spur  track  to  the  brewery  shown  therein  as 

Item    D,    tracks    serving   brewery    warehouses,    blue   print 
"  X-1639." 

3.  As  to  the  2,000  feet  of  trackage  to  the  remount  station,  the  evi- 
dence is  clear  to  the  effect  that  Mr.  Ford,  of  the  railroad  company, 
proceeded  upon  the  suggestion  of  Col.  Fair  to  obtain  the  right  of 
way  and  construct  this  track  upon  the  sole  initiative  and  responsi- 
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bility  of  the  railroad  company  prior  to  the  offer  of  Mr.  Whitaker  of 
July  19  and  even  before  Newport  News  had  been  definitely  selected 
by  the  War  Department.  Mr.  Ford  testified,  in  effect,  that  im- 
mediately after  the  first  visit  of  Col.  Fair  to  Newport  News  he  pro- 
ceeded to  build  said  track,  and  upon  the  occasion  of  the  second  visit 
of  the  committee,  some  three  weeks  later,  he  had  cars  standing 
therfeon.  Col.  Fair,  in  his  memorandum  to  the  Transportation 
Claims  Board,  under  date  of  December  18, 1919,  which  was  confirmed 
by  his  testimony,  states  as  follows : 

"  1.  With  reference  to  the  above  subject,  I  report  that  to  the  best 
of  my  knowledge  and  belief  the  Chesapeake  &  Ohio  Railway  Co. 
proposed  to  put  in  a  spur  track,  referred  to  in  their  communication 
herewith  as  the  track  from  A  to  B,  to  serve  the  animal  embarka- 
tion depot,  approximately  2,000  feet,  without  cost  to  the  United 
States.  In  his  offer  to  me  as  Chief  of  the  Remount  Service  the  rep- 
resentative of  the  Chesapeake  &  Ohio  R.  R.  stated  that  the  company 
would  pay  for  this  construction  and  would  expect  no  compensation 
from  the  (jovernment  unless  the  Government  failed  to  use  the  spur 
track  built  by  the  company.  The  Government  did  use  the  spur 
track  built  by  the  company  during  the  continuation  of  the  war  and 
handled  on  this  spur  track  many  hundreds  of  cars.  The  telegram 
dated  June  21,  1917,  signed  '  Sharpe,  Quartermaster  General,'  was 
an  acceptance  of  the  proposal  of  the  Chesapeake  and  Ohio  to  build, 
without  cost  to  the  Government,  the  spur  track  to  serve  the  animal 
embarkation  depot. 

''  2.  I  have  no  knowledge  of  the  agreement  with  the  Chesapeake  & 
Ohio  R.  R.  Co.  for  the  construction  of  any  spur  tracks  other  than 
the  one  referred  to  as  the  spur  track  from  A  to  B." 

4.  It  is  the  contention  of  the  claimant  that  this  work  was  under- 
taken with  the  understanding  that  the  traffic  thereon  should  be  suffi- 
cient to  justify  the  construction.  The  track  was  constructed  in  May 
or  June,  1917,  and  was  used  by  the  Government  and  the  railroad  com- 
pany from  that  time  until  January  1,  1918,  at  which  time  the  rail- 
roads were  taken  over  by  the  Federal  administration.  It  is  reason- 
able to  assume  that  there  was  a  tremendous  amount  of  traffic  thereon 
during  that  busy  season,  and  this  assumption  is  sustained  by  the  evi- 
dence in  the  claim.  It  is  clear,  therefore,  that  neither  under  the  con- 
tention of  the  Government  nor  that  of  the  claimant  did  there  arise 
any  contract,  express  or  implied,  whereby  the  Government  was  obli- 
gated to  pay  any  part  of  said  construction.  The  Government  did 
use  the  spur  track,  and  the  traffic  was  sufficient  to  justify  the  construc- 
tion. However,  affidavits  have  been  filed  from  Maj.  L.  G.  Thom, 
^ho  sold  on  behalf  of  the  Government,  L.  W.  Nolan,  president  of  the 
Atlantic  Salvage  Co.,  who  purchased,  to  the  effect  that  this  piece  of 
trackage  was  sold  by  the  Government,  together  with  the  remainder 
of  the  tracks  serving  the  remount  station.  This  amounted  to  a  con- 
version under  which  the  railroad  is  entitled  to  compensation  for  the 
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material  contained  in  said  2,000  feet  of  track  amounting  to  the  fair 

value  of  said  materials  at  the  time  it  was  sold.    This  may  well  be 

assumed  to  be  the  price  at  which  it  was  purchased  from  the  Grovern- 

ment  by  the  Atlantic  Salvage  Co. 

5.  With  reference  to  Item  D,  the  letter  of  July  10, 1917,  from  Mr. 
Whitaker  contains  a  definite  offer  to — 

"extend  the  present  siding  of  the  old  brewery  property  to  the  end  of 
the  property,  an  estinjated  distance  of  about  450  additional  feet.'' 

Gen.  Hutcheson  in  his  statement,  quoted  above,  says — 

"  I  have  a  very  clear  understanding  regarding  the  extension  to  the 
brewery  site,  which  was  to  be  paid  for  by  the  railroad  company. 

It  is  the  contention  of  the  railroad  company  that  their  undertak- 
ing to  erect  this  and  other  trackage  was  contingent  upon  the  Gov- 
ernment's furnishing  the  unrestricted  right  of  way.  While  there  is 
some  evidence  in  the  record  to  the  effect  that  Gen.  Hutcheson  did  not 
personally  or  officially  obtain  the  right  of  way  for  this  piece  of  track- 
age, the  statement  of  Mr.  Ford  at  the  hearing  before  this  Board 
would  indicate  that  he  (Ford)  obtained  the  right  of  way  without 
expense  upon  the  personal  solicitation  of  Gen.  Hutcheson,  who  urged 
upon  him  that  he  should  undertake  it  by  reason  of  his  greater  famil- 
iarity with  the  officials  of  Newport  News  and  the  methods  to  be  pur- 
sued. There  is  nothing  to  indicate  that  the  railroad  was  at  any  time 
hampered,  inconvenienced,  or  put  to  any  additional  expense  in 
obtaining  this  right  of  way.  In  the  light  of  their  offer  of  July  10 
and  the  statement  of  Gen.  Hutcheson  that  it  was  a  very  clear  under- 
standing that  this  extension  should  be  paid  for  by  the  railroad  com- 
pany, no  contract,  express  or  implied,  arises  obligating  the  Govern- 
ment to  pay  for  any  portion  of  that  extension.  This  item,  therefore, 
is  disallowed.  The  tracks  comprising  this  extension  remain  the  prop- 
erty of  the  claimant,  though  located  on  land  which  has  been  acquired 
by  the  Government,  and  claimant  is  entitled  to  enter  upon  said  land 
for  the  purpose  of  taking  up  and  removing  said  tracks  if  it  so 
elects. 

DISPOSmON. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  "  C  "  to  the 
Transportation  Section  for  action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  1, 1920. 
Case  No.  2846. 

In  re  CLAIM  OF  KEHP  XACHIHEBY  CO. 

1.  CHANGED   SPECIFICATIONS. — Where  the   speciflcations   of   claimant's  pur- 

chase order  for  the  dellyery  of  certain  machine  parts,  dies,  etc.,  were 
ohangred  and  on  settlement  the  balance  was  withheld  because  claimant 
did  not  deliver  the  exact  articles  speciiled  in  the  orlg^inal  purchase  order, 
and  where  the  evidence  shows  that  claimant  complied  with  the  purchase 
order  as  amended,  claimant  is  entitled  to  the  payment  of  the  balance  due. 

2.  CXAIX  AND  DECISION. — This  claim  for  ^00  arises  under  the  act  of  March  2, 

1919.    Held,  claimant  is  entitled  to  the  relief  sought. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  a  claim  for  the  sum  of  $400  and  comes  before  this 
Board  as  a  Class  B  claim  under  the  provisions  of  Supply  Circular 
No.  17,  1919,  Purchase,  Storage  and  Traffic,  being  forwarded  to  this 
Board  by  the  Office  of  the  Director  of  Purchase  under  date  of  June 
25, 1920. 

2.  Prior  to  March  30,  1918,  the  claimant  company  had  submitted 
a  bid  to  the  Chief  of  Motor  Transport  Corps,  Washington,  D.  C,  for 
the  delivery  on  a  certain  railroad  siding  at  Baltimore  City,  Md.,  of 
machine  parts,  dies,  etc.,  the  same  calling  for  the  products  of  "  Green- 
field Tap  &  Die  Corporation"  or  equal,  the  bid  submitted  by  the 
claimant  being  the  sum  of  $8,481. 

3.  Thereafter  purchase  order  No.  4116,  dated  March  30,  1918,  was 
issued  with  instructions  that  the  same  be  delivered  to  the  Carnegie 
Steel  siding,  Bush  and  Wicomico  Streets,  via  Mt.  Clare,  Baltimore 
&  Ohio  Sailroad,  Baltimore,  Md.,  accepting  the  bid  of  the  claimant 
company  in  the  sum  of  $8,481. 

4.  This  order.  No.  4115,  Depot  No.  4309-48,  called  for  dies  or  collets 
of  two  sizes,  namely,  2^  inches  and  2f  inches  outside  diameter. 
After  the  receipt  of  the  purchase  order  accepting  the  bid  of  the  claim- 
ant they  received  from  the  Greenfield  Tap  &  Die  Corporattion  a 
bid  or  estimate  on  the  amoimt  of  materials  covered  by  the  said  pur- 
chase order  of  $12,000  as  their  price  to  the  said  claimant  for  furnish- 
ing all  of  the  materials  called  for  under  the  said  order.  As  the  pur- 
chase order  specifically  called  for  the  products  of  the  Greenfield  Tap 
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&  Die  Corporation,  the  claiinant  was  in  position  of  having  bid  $8,481 
for  certain  materials  that  the  makers  demanded  of  him  $12,000,  and 
the  purchase  order  or  contract  accepting  the  bid  specifically  specified 
that  he  was  to  use  the  product  of  the  said  firm  that  was  charging  him 
nearly  $4,000  more  than  he  was  getting  for  supplying  the  material 
called  for  under  the  said  purchase  order. 

5.  Claimant  therefore  took  up  with  Maj.  North's  office  in  Wash- 
ington, D.  C,  the  proposition  of  being  allowed  to  substitute  another 
make  of  material  in  lieu  of  the  material  furnished  by  the  Greenfield 
Tap  &  Die  Corporation.  This  Maj.  North's  office  refused  to  do,  but 
on  the  statement  of  the  claimant  that  the  said  bid  to  them  by  the 
said  (ireenfield  Tap  &  Die  Corporation  was  erroneous  and  unconscion- 
able, Maj.  North's  office  took  up  with  the  said  Greenfield  Tap  &  Die 
Corporation  tlie  matter  directly,  the  result  of  which  was  a  repre- 
sentative of  the  said  corporation  called  on  Maj.  North  and  finally 
submitted  to  Maj.  North's  office  a  revised  list  of  the  necessary  parts 
covered  by  the  said  purchase  order  in  which  said  revised  list  the 
2^-inch  dies  or  collets  were  eliminated  and  the  2J-inch  dies  or  collets, 
with  the  necessary  stocks  to  hold  the  same,  was  so  made  by  the 
Greenfield  Tap  &  Die  Corporation  that  the  2^-inch  dies  or  collets 
were  and  became  unnecessary.  The  2|-inch  dies  or  collets  and  the 
necessary  stocks  being  so  made  that  they  thereby  became  interchange- 
able, thus  eliminating  the  smaller  stocks  and  dies,  but  increasing  the 
cost  of  the  same  as  called  for  in  the  said  order.  The  Greenfield  Tap 
&  Die  Corporation  after  its  conference  with  a  representative  of  Maj. 
North's  office  made  an  agreement  with  the  office  of  Maj.  North  for 
the  substitution  of  the  2J-inch  dies  and  collets  with  the  necessary 
and  corresponding  stocks,  and  therefore  forwarded  to  the  said  claim- 
ant what  is  designated  as  a  "proforma  invoice"  under  date  of  the 
14th  day  of  April,  1918  (claimant's  Exhibit  No.  1),  in  which  the 
price  to  the  said  claimants  of  the  material  called  for  was  $7,281  in- 
stead of  the  $12,000  they  had  first  demanded.  The  claimant's  allega- 
tion being  that  the  "proforma  invoice"  was  an  authorized  change 
from  the  said  purchase  order  and  was  made  by  Maj.  North  without 
their  knowledge  or  information,  and  that  the  first  they  knew  of  it 
was  the  receipt  by  the  said  claimant  from  the  said  Greenfield  Tap 
&  Die  Corporation  of  the  aforesaid  "  proforma  invoice." 

6.  Under  date  of  April  18,  1918,  the  Greenfield  Tap  &  Die  Cor- 
poration advised  the  Kemp  Machinery  Co.  as  follows: 

"The  accompanying  proforma  invoice  will  indicate  to  you  what 
we  propose  fnrnisliing  to  the  Depot  Quartermaster,  U.  S.  Army, 
Bush  &  Wichomico  St.,  Baltimore,  Md.,  via  Mount  Claire,  for  the 
Machine  Shop  Truck  ITnit,  Machine  Shop  Truck  Lot  No.  24,  mr  the 
instructions  received  bv  us  from  Maj.  North,  1421  I  Street,  Wash- 
ington, D.  C.     *     *     *■" 
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7.  The  material  called  for  in  the  purchase  order  No.  4115,  as 
amended  by  the  "  prof orma  invoice,"  was  made  up  by  the  Greenfield 
Tap  &  Die  Corporation,  and  by  them  shipped  to  the  claimant,  and 
by  the  claimant  delivered  to  the  United  States  Government  as  per 
instructions  in  the  said  purchase  order,  and  the  said  claimants  have 
been  paid  therefor  at  the  contract  price  of  $8,481,  less  and  except- 
ing the  said  sum  of  $400,  which  has  been  designated  as  10  per  cent 
hold  back.  The  disbursing  officer  refused  to  pay  the  said  sum  be- 
cause his  records  did  not  show  that  the  2^-inch  dies  and  the  neces- 
sary stocks  had  been  delivered  by  the  said  claimant  to  the  Govern- 
ment. 

DECISION, 

1.  Maj.  C.  L.  North  was  the  officer  that  authorized  and  directed 
the  change  of  the  specifications  as  called  for  in  the  purchase  order, 
to  the  specifications  as  described  on  the  so-called  "proforma  in- 
voice," furnished  to  the  claimant  by  the  said  Greenfield  Tap  &  Die 
Corporation,  and  uifder  date  of  August  24,  1920,  filed  with  this 
Board  the  following  affidavit : 

"  Replying  to  your  letter  of  August  18th  with  reference  to  extra 
charge  of  $400.00  covering  order  No.  4309-48,  given  bv  the  Depot 
Quartermaster  at  Baltimore  to  the  Kemp  Machinery  Company,  of 
Baltimore. 

"  I  wish  to  make  the  following  affidavit : 

"I  hereby  swear  that  it  was  my  order  to  have  order  No.  4309-48 
of  the  Depot  Quartermaster,  Baltimore,  given  to  the  Kemp  Ma- 
chinery Company  of  the  same  city,  to  allow  them  an  extra  charge 
of  $400.00  to  cover  change  in  the  specifications  which  detailed  more 
equipment,  and  their  charge  being  justifiable,  and  it  was  my  request 
that  the  Depot  Quartermaster  allow  them  this  increase  in  price,  and 
I  feel  that  it  is  proper  and  just  that  this  claim  should  be  paid  at 
once. 

"My  position  at  the  time  of  giving  this  order  was  major.  Motor 
Transport  Corps,  in  charge  of  the  Specification  Department,  Tools, 
and  Equipment." 

2.  The  evidence  produced  by  the  claimant  has  established  the  fact 
of  the  delivery  of  the  material  as  described  in  the  purchase  order,  as 
amended  by  the  "  pro  forma  invoice,"  and  the  affidavit  of  Maj.  C.  L. 
North  has  established  that  the  change  in  the  specifications  was  made 
at  or  by  his  direction.  The  evidence  also  shows  that  the  claimant  has 
been  paid  all  that  is  due  under  or  by  virtue  of  said  purchase  order, 
as  amended,  except  the  said  sum  of  $400,  which  has  been  held  back 
owing  to  the  fact  that  the  proper  disbursing  officer  stated  that  he 
had  no  notice  of  any  authorization  or  change  in  the  said  purchase 
order,  and  that  his  records  show  that  the  2f^-inch  dies,  with  the 
necessary  stocks,  have  not  been  delivered  by  the  claimant. 
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3.  This  Board  is  of  the  opinion  that  the  claimant  was  relieved 
from  the  necessity  of  delivering  the  2^-inch  dies  and  necessary 
stocks,  and  that  the  said  purchase  order  was  amended  at  and  by  the 
direction  and  authority  of  Maj.  C.  L.  North,  and  that  the  claimant 
has  fully  complied  with  the  said  purchase  order,  as  amended,  and  has 
delivered  to  the  Government  all  material  called  for  under  the  said 
purchase  order,  as  amended,  and  is  entitled  to  recover  the  amount 
of  his  claim. 

DisposrnoN. 

This  Board  will  make  a  statement  of  the  nature,  terms,  and  con- 
ditions of  the  agreement  by  which  the  claimant  is  entitled  to  be  paid 
compensation,  together  with  Certificate  Form  C,  and  will  transmit 
the  same  to  the  Purchase  Section,  War  Department  Claims  Board, 
for  action  in  the  maimer  provided  in  subdivision  (C),  section  5, 
Supply  Circular  No.  17,  1919,  Purchase,  Storage  and  Traffic  Divi- 
sion. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard*  concurring  for  the 
Appeal  Section;  Col.  Hull  concurring  for  the  War  Departmnet 
Claims  Board. 


Ootobbk  4,  1920.  * 

Case  No.  553. 

In  re  CLAm  07  ST.  LOUIS  TIN  *  SHXXT  METAL  WOEXDrG  CO. 

L  CLAIX  AND  DECISION. — ^This  olaim  for  |11,975.94  arises  under  the  act  of 
ICareh  2,  191Bl  It  was  heard  by  the  Board  of  Contract  Adjustment  on 
Mareh  15,  1980,  and  relief  was  denied.  On  appeal  to  the  Secretary  of 
War  it  was  directed  that  the  decision  of  the  Board  be  set  aside  and  that 
the  entire  olaim  be  reconsidered.  On  reconsideration  as  directed  it  was 
held  that  the  claimant  was  not  entitled  to  relief.  (For  fnll  statement  of 
facts,  J«e  decisions  of  Board  of  Contract  Adjustment,  Vol.  4^  p.  104.) 


Mr.  Averill  writing  the  opinion  of  the  Board, 


FINDINGS  OF  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  under  the  act  of  March  2, 1919,  for  $11,975.94. 

2.  On  March  15,  1920,  a  decision  was  rendered  by  the  Board  of 
Contract  Adjustment  in  this  case  denying  relief.  From  this  decision 
claimant  appealed  to  the  Secretary  of  War  and,  under  date  of  Sep- 
tember 1,  1920,  the  Secretary  of  War  vacated  the  decision  of  the 
Board  of  Contract  Adjustment  and  remanded  the  claim  to.  the  Ap- 
peal Section,  War  Department  Claims  Board,  with  the  following 
instruction : 

"  Upon  careful  consideration  of  the  record  in  this  matter,  I  direct 
that  the  decision  of  the  Board  be  set  aside  and  that  the  entire  claim 
be  reconsidered  in  the  light  of  the  accompanying  recommendations 
of  the  special  advisers,  claimant  to  be  allowed  an  opportunity  to 
show,  if  it  can,  what  losses  it  actually  sustained. 

"Newton  D.  Baker, 
^^  Secretary  of  War^ 

The  recommendation  of  the  special  adviser  is  as  follows : 

"  In  view  of  the  fact  that  it  appears  necessary  to  take  further  evi- 
dence, I  recommend  that  the  Board  be  left  free  to  make  such  findings 
as  the  entire  evidence  shall  require  with  regard  to  the  terms  of  such 
agreement  as  was  entered  into.  In  case  an  agreement  is  found,  it  is, 
of  course,  plain  that  claimant  is  not  entitled  to  compensation  for 
losses  on  material  purchased  unless  such  purchases  were  made  in 
reliance  on  the  agreement,  were  reasonable  in  amount,  and  were  made 
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within  a  reasonable  time  after  the  conversation  which  is  relied  upon 
as  authority  for  such  purchase,  taking  into  account  all  the  surround- 
ing circumstances." 

3.  Thereupon,  in  accordance  with  said  order  from  the  Secretary 
of  War,  notice  was  given  claimant  and  a  hearing  had  before  the 
Appeal  Section  on  September  22,  1920,  at  which  hearing  claimant 
was  represented  by  counsel  and  introduced  further  evidence  in  sup- 
port of  its  claim. 

4.  The  facts  of  the  case  are  set  out  in  the  former  decision  and  need 
not  be  repeated  here. 

DECISION. 

1.  In  its  former  decision  the  Board  held  that  if  any  agreement 
was  entered  into  between  the  claimant  and  the  Government,  repre- 
sented by  Capt.  D.  E.  Graham,  it  could  only  have  been  for  machinery 
and  facilities  and  that  the  purchase  of  excessive  quantities  of  raw 
material  as  late  as  September,  1918,  could  not  be  based  on  the  faith 
of  any  agreement  entered  into  with  Capt.  D.  E.  Graham  on  June 
12,  1918.  While  it  is  true  that  Capt.  Graham  on  June  12,  1918 
stated  to  the  manufacturers  that  the  requirements  for  hard  bread 
were  practically  unlimited  and  directed  these  manufacturers  to  pro- 
vide themselves  with  the  necessary  machinery  and  equipment  for- 
the  manufacture,  he  also  advised  the  manufacturers  that  orders 
for  the  various  quantities  required  would  be  given  them  through  the 
regular  channels,  and  where  a  manufacturer,  acting  upon  the  faith 
of  the  statements  of  Capt.  Graham,  proceeded  to  equip  his  plant  with 
the  requisite  and  necessary  machinery,  and  where  said  manufacturer 
did  not  receive  contracts  so  that  the  said  machinery  might  be  amor- 
tized, then  an  implied  agreement  within  the  meaning  of  the  act  of 
March  2,  1919,  might  arise  whereby  the  Government  would  become 
obligated  to  reimburse  claimant  for  expenditures  made  in  providing 
the  necessary  machinery. 

2.  The  facts  of  the  instant  case  show  that  sufficient  contracts  were 
awarded  the  contractor  to  amortize  its  machinery,  the  contractor 
being  awarded  contracts  for  2,856,000  cans,  said  contracts  being  as 
follows : 

CaoR. 

No.  8447,  July  1,  1918 100,000 

No.  1371,  Sept.  18,  1918 750.000 

No.  1591,  Sept.  30,  1918 750,000 

No.  1873,  Nov.  1,  1918 1,250,000 

And  upon  the  suspension  of  the  said  contracts  the  contractor  was 
paid  for  all  raw  material  which  it  had  ordered  not  in  excess  of  the 
quantity  required  for  the  completion  of  the  said  contracts,  and  it 
would  be  a  far  cry  which  would  hark  back  to  June  12,  1918,  and 
imply  an  agreement  resulting  in  obligation  on  the  part  of  the  Crovern- 
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ment  to  reimburse  contractor  for  large  quantities  of  raw  material 
ordered  by  it  in  September,  1918,  far  in  excess  of  the  quantities  neces« 
sary  for  the  completion  of  the  contracts  which  it  then  had.  It  is  true 
that  on  June  12, 1918,  neither  Capt.  Graham  nor  the  contractor  knew 
when  the  war  would  be  brought  to  a  close,  and  it  is  also  true  that  in 
September,  1918,  the  contractor  did  not  know  when  hostilities  would 
cease,  but  having  provided  the  necessary  machinery  on  the  faith  of 
the  inducement  or  instruction,  if  you  please,  of  Capt.  Graham,  and 
the  Government  having  placed  many  contracts  with  the  contractor, 
any  obligation  of  the  Government  arising  under  the  agreement 
entered  into  between  Capt.  Graham  and  the  claimant  had  been  ful- 
filled and  the  Government  then  became  under  no  obligation  to  reim- 
burse contractor  for  excessive  quantities  of  raw  material  which  the 
contractor  in  the  course  of  its  business,  and  exercising  its  own  judg- 
ment, might  see  fit  to  order. 

3.  The  Board,  therefore,  is  of  the  opinion  than  no  agreement,  either 
express  or  implied,  was  entered  into  between  the  claimant  and  the 
United  States  Government  whereby  the  Government  is  obligated  ta 
reimburse  the  claimant  for  the  items  set  up  in  the  instant  claim. 

4.  In  regard  to  the  question  of  loss  sustained  by  the  claimant,  the 
board  is  of  the  opinion  that  the  evidence  introduced  by  the  claimant 
fails  to  establish  any  actual  loss.  The  evidence  undoubtedly  shows 
that  subsequent  to  the  armistice  the  market  value  of  tin  plate  and 
solder  was  less  than  the  price  paid  by  the  claimant  for  the  tin  plate  and 
solder,  but  the  evidence  also  shows  that  the  claimant  used  both  the 
tin  plate  and  solder  in  its  commercial  business  and  that  it  made  a 
profit  on  the  goods  which  it  manufactured  and  sold.  It  is  true  that 
the  profit  made  was  probably  not  as  great  as  it  would  have  been  had 
claimant  purchased  tin  and  solder  on  the  low  market  prevailing  for 
the  period  subsequent  to  the  armistice,  but  the  Board  can  not  find 
any  authority  in  the  act  of  March  2,  1919,  which  authorizes  the  Sec- 
retary of  War  to  award  greater  profits  to  a  contractor.  The  act 
does  provide  for,  and  expressly  authorizes,  the  Secretary  of  War  to 
reimburse  claimant  for  losses  actually  sustained  upon  the  faith  of 
an  agreement,  either  express  or  implied,  and  the  Board  is  of  the  opin- 
ion that,  even  if  an  implied  agreement  could  be  based  on  the  instruc- 
tions of  Capt.  Graham  of  June  12,  1918,  no  actual  loss  was  entailed 
upon  the  claimant  company  by  reason  of  said  agreement. 

5.  Belief  must  therefore  be  denied. 

DISPOSITION'. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Boards 


October  4, 1920. 
Case  No.  3001. 

In  re  CLAIM  07  BED  STAE  SPOKE  CO. 

1.  COKMITKEKTS— SUSPEKSIOK   OF   CONTEACT.— There   is  no  obUgation  on 

the  part  of  the  United  States  Oovernment  nnder  the  act  of  March  2,  1919, 
to  reimburse  the  claimant  for  loss  sustained  on  material  left  on  hand  by 
reason  of  the  performance  of  a  Ooyemment  contract  in  the  absence  of 
evidence  showing  that  such  material  was  purchased  upon  the  faith  of 
such  contract. 

2.  CLAIM  AND  DECISION.— This  claim  for  |S,114.17  arises  under  the  set  of 

March  2,  1919.    Held,  that  claimant  is  not  entitled  to  relief. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  Ordnance  Section,  War  Department 
Claims  Board,  denying  relief  on  a  claim  for  $8,114.17  on  an  infor- 
mally executed  contract  under  the  following  circumstances: 

2.  On  January  16,  1918,  the  Red  Star  Spoke  Co.,  of  Fayetteville, 
Ark.,  was  given  purchase  order  No.  5598,  signed  by  George  W.  Burr, 
colonel,  Ordnance  Department,  United  States  Army,  commanding 
officer  Rock  Island  Arsenal,  Rock  Island,  IlL,  for  the  delivery  at 
Rock  Island  Arsenal  of  80,000  2|  by  2 J  by  26  inch,  oak  and  hickory 
artillery  spokes  for  56-inch  wheels,  at  25  cents  each,  and  20,000  H  by 
Si  by  26  inch  spokes  for  60-inch  wheels,  at  35  cents  each,  making  a 
total  price  of  $27,000. 

3.  On  September  4,  1918,  the  claimant  received  the  following  let- 
ter from  the  Rock  Island  Arsenal,  signed  by  L.  T,  Hillman,  colonel, 
Ordnance  Department,  United  States  Army,  commanding: 

"  It  is  noted  that  you  state  that  according  to  your  records  jou  owe 
this  arsenal  2,807  pieces  for  the  56-inch  wheel  and  10,186  pieces  for 
the  60-inch  wheel,  and  that  you  desire  to  make  a  small  overehipment 
on  this  order.  Please  be  informed  that  you  take  this  letter  as  author- 
ity to  overship  on  this  order  approximately  8,000  for  the  56-inch 
wheels  and  2,000  for  the  60-inch  wheels.  However,  do  not  take  this 
letter  as  authority  to  overship  beyond  these  amounts.  This  over- 
shipment  should  apply  against  the  same  purchase  order  as  the 
original  contract." 

816 
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» 

4.  There  have  been  delivered,  accepted,  and  paid  for  by  the  Gov- 
ernment under  this  purchase  order,  as  supplemented  by  the  letter 
quoted  above,  98,263  2f-inch  spokes  for  56-inch  wheels  at  25  cents 
each,  and  19,916  S^-inch  spokes  for  60-inch  wheels  at  35  cents  each, 
at  a  total  price  of  $31,836.35.  Under  this  purchase  order  as  supple- 
mented, there  remained  to  be  delivered  2,084  of  the  3J-inch  spokes 
iiphen  the  order  was  terminated  by  mutual  agreement,  as  evidenced 
by  letter  dated  December  12,  1918,  from  the  Rock  Island  Arsenal, 
signed  by  L.  G.  McCrum,  lieutenant  colonel,  Ordnance  Department, 
United  States  Army,  commanding,  which  reads  as  follows : 

"  Receipt  is  acknowledged  of  your  letter  of  December  4th  in  refer- 
ence to  this  arsenal's  purchase  order  No.  5598.  This  arsenal  at  this 
time  is  unable  to  use  any  further  spokes  and,  therefore,  can  not  accept 
your  offer  tp  make  up  additional  quantities  on  this  purchase  order. 

"It  is  noted  that  you  are  a  few  pieces  short  on  the  3^"  x  3i"  size, 
but  you  may  take  this  letter  as  authority  to  consider  this  purchase 
order  completed." 

and  by  the  claimant's  letter  of  December  14, 1918,  to  the  Rock  Island 
Arsenal,  which  states : 

"Receipt  is  acknowledged  of  your  letter  of  the  12th  inst.  with 
reference  to  purchase  order  No.  5598. 

"In  accordance  with  your  decision,  we  are  considering  this  pur- 
chase order  completed  and  have  entered  same  on  our  records  accord- 
ingly." 

5.  The  claimant  alleges  that  on  the  faith  of  purchajse  order  No. 
5598,  and  .by  reason  of  influences  exerted  by  the  Government  to 
stimulate  the  production  of  artillery  spokes,  it  accumulated  23,947 
pieces  of  4  by  4  by  30  inch  billets  for  3^  by  3i  by  26  inch  spokes,  and 
80,924  pieces  of  3  by  3  by  30  inch  billets  for  2f  by  2J  by  26  inch 
artillery  spokes,  at  a  total  cost  of  $16,199.15,  which  material  was  on 
hand  at  the  termination  of  work  under  purchase  order  No.  5598  and 
could  not  be  used  for  commercial  business  without  great  loss. 

6.  The  claimant  states  in  paragraph  7  of  its  petition  on  appeal 
under  date  of  August  9, 1920 : 

"Therefore  on  the  faith  of  this  agreement,  permission  and  au- 
thority given  us,  and  other  influences  exerted  to  stimulate  the  pro- 
duction of  artillery  spokes,  we  accumulated  a  surplus  unworked  mate- 
rial as  represented  by  our  claim,  and  sustained  losses  as  set  forth 
herein,  but  claim  reparation  for  only  part  of  actual  loss,  viz, 
^,114.17." 

The  claimant  is  asking  reimbursement  for  the  cost  of  the  material 
so  purchased,  less  its  salvage  value,  or  $8,114.17. 

DECISION. 

1.  It  is  the  opinion  of  the  Appeal  Section  that  purchase  order 
5598  was  terminated  and  considered  completed  by  mutual  agreement 
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between  the  United  States  and  the  Red  Star  Spoke  Co.  on  December 
14,  1918.  The  claimant  has  been  fully  paid  for  the  performance  of 
this  contract  and  is  clearly  not  entitled  to  any  further  reimbursement 
thereunder. 

2.  There  is  nothing  in  the  record  to  show  that  any  of  this  material 
purchased  and  left  on  claimant's  liands  after  completion  of  purchase 
order  5598  was  purchased  on  account  of  any  agreement  with  anv 
representative  of  the  Government.  The  claimant  contends  that  it 
purchased  this  surplus  unworked  material  on  the  faith  of  its  agree- 
ment, purchase  order  5598,  and  on  account  of  other  influences  ex- 
erted by  the  Government  to  stimulate  the  production  of  artillery 
spokes.  However,  the  purchase  order  has  been  fully  performed  and 
paid  for,  and  there  is  nothing  in  the  assertion  that  there  were  influ- 
ences exerted  to  stimulate  the  production  of  artillery  spokes  that 
could  possibly  constitute  an  agreement  with  the  Government  within 
the  meaning  of  the  act  of  March  2,  1919.  If  the  claimant  purchased 
this  surplus  material,  it  did  so  as  a  business  risk  and  in  contempla- 
tion of  future  orders,  and  is  therefore  not  entitled  to  reimbursement 
for  the  loss  sustained. 

3.  For  the  reasons  stated,  therefore,  the  Appeal  Section  sustains 
the  findings  of  the  Ordnance  Section,  and  the  relief  prayed  for  is 
hereby  denied. 

DISPOSITION. 

This  section  will  enter  an  order  denying  relief. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  4,  1920. 
Cases  Nos.  2634,  2882,  and  2883. 

In  re  CLAIHS  07  TEXPLAB  XOTOBS  COEPOEATION. 

1.  FACILITIES. — Where   claimant   has  two   mannfactming  oontracts,   both   In 

writing,  which  contain  express  agreements  relative  to  the  Installation  of 
special  facilities,  and  there  Is  no  evidence  of  any  other  agreement  rela- 
tive to  snch  facilities,  and  no  facts  shown  which  raise  an  Implied  agree- 
ment as  to  such  facilities,  all  claims  for  such  facilities  must  be  disposed 
of  according  to  the  terms  of  the  written  contracts. 

2.  T&AVELINO  EXPENSES. — Trips  of  claimant's  representatives  to  Washington 

after  the  suspension  of  a  contract,  for  the  purpose  of  consulting  with 
Ordnance  officers  relative  to  the  disposition  of  Increased  facilities  can  not 
be  allowed  as  part  of  the  cost  of  performance,  as  they  were  not  necessary 
to  the  performance  of  the  contract. 

3.  BASIS  07  SETTLEMENT— REHABILITATION  07  PLANT.— Where  claimant, 

In  order  to  perform  a  Oovernment  contract,  changes  Its  establishment 
from  an  automobile  factory  Into  a  plant  for  the  manufacture  of  steel 
shells,  and  upon  suspension  of  the  contract  Incurs  additional  and  extraor- 
dinary expense  In  reconverting  Its  plant  back  to  Its  original  use,  reason- 
able allowance  for  such  special  expense  may  be  made  In  the  settlement 
of  such  suspended  contract,  as  well  as  for  loss  Incident  to  the  resumption 
of  commercial  business. 

4.  AMORTIZATION. — Where  a  contractor  has  two  contracts  for  the  machining 

of  shell,  entered  Into  at  different  times,  they  will  not  be  construed 
together  but  each  contract  must  bear  Its  proper  share  of  the  expense 
properly  chargeable  to  It. 
t(.  BASIS  07  ADJUSTMENT— TERMINATION  CLATTSE.— Where  a  proxy-signed 
contract  contains  a  termination  clause  settlement  should  be  effected 
under  the  terms  of  such  termlnaton  clause  unless  to  do  so  would  be  In 
violation  of  the  act  of  March  2,  1919,  provision  as  to  the  allowance  of 
prospective  or  possible  profits,  or  unless  the  parties  consent  to  a  termi- 
nation under  the  Supply  Circulars. 

6.  CHANGES  IN  SPECI7ICATI0NS. — Where  a  written  contract  provides  that 

the  contractor  shall  be  allowed  additional  compensation  in  case  changes 
in  spedllcations  entail  extra  expense  the  contractor  is  entitled  to  an 
allowance  sufficient  to  compensate  him  on  .account  of  changes  in  the 
speoiflcations  ordered  in  compliance  with  the  contract. 

7.  AMORTIZATION— ADDITIONAL    7ACILITIES.— Where    a    contractor    previ- 

ously engaged  in  the  manufacture  of  automobiles  took  a  Government 
contract  for  the  manufacture  of  shell  and  elected  to  continue  manu* 
facturing  automobiles  at  the  same  time,  devoting  its  main  plknt  to  the 
Oovernment  contract  and  removing  its  automobile  machinery  to  tem- 
porary buildings  erected  for  that  purpose,  depreciation  of  such  temporary 
buildings  during  the  term  of  the  Government  contract  is  not  a  proper 
item  of  amortisation  in  the  settlement  of  the  contract. 

819 
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8.  STOBAOE. — Where  tpecial  machinery  belonglns:  to  the  GoTenuneat  fur- 

nished for  the  performance  of  the  Goyernment  contract  is  stored  by 
claimant  on  its  own  premises  pending  adjustment  after  suspension  of 
such  contract,  claimant  will  be  allowed  reasonable  compensation  for  the 
nse  of  such  storage  facilities. 

9.  BASIS  OP  SETTLBICENT— BEHABJXITATION  07  PLANT.— Where  claimant, 

in  order  to  perform  a  Government  contract,  changes  its  establishment 
from  an  antomobile  factory  into  a  plant  for  the  mannfaotnre  of  steel 
shell,  and  npon  suspension  of  the  contract  incurs  expense  in  reconvert- 
ing its  plant  back  to  its  original  use,  a  reasonable  allowance  for  such 
special  expenses  may  be  made  in  the  settlement  of  such  suspension  con- 
tract as  well  as  for  loss  incident  to  the  resumption  of  commercial 
business. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

PRELIMINARY  STATEMENT. 

1.  By  agreement  between  the  Government  attorney  and  counsel 
for  claimant,  and  with  the  consent  of  the  committee,  the  three 
claims  numbered  as  above  were  heard  together. 

2.  Case  No.  2634,  for  $106,753.27,  is  a  Class  B  claim  under  the 
act  of  March  2,  1919.  It  was  filed  with  the  Board  of  Contract  Ad- 
justment after  the  Cleveland  Board  had  disallowed  the  item  as  a 
Class  A  claim  under  the  contracts  made  the  basis  of  claims  num- 
bered 2882  and  2883. 

3.  Cases  Nos.  2882  and  2883  are  for  $207,301.81  and  $752,560.55, 
respectively,  and  come  to  this  Board  by  appeal  from  the  Ordnance 
Section. 

4.  The  cases  will  be  separately  considered  in  the  order  following: 
2883,  2634,  2882,  under  subdivisions  numbered,  respectively,  I,  11, 
and  III.  ,  The  opinion  will  be  limited  to  a  consideration  of  the 
objections  made  by  claimant  to  the  award  of  the  Ordnance  Section. 

I. 

Case  No.  2883. 

findings  of  fact. 

1.  Claimant  had  been  negotiating  with  the  Ordnance  Department 
for  a  contract  for  the  manufacture  of  shells.  About  December  10, 
1917,  it  was  verbally  notified  that  a  contract  for  150,000  shells  had 
been  awarded  to  it  and  that  claimant  should  proceed  at  once  with 
the  insti^Uation  of  the  machinery  necessary  for  their  manufacture. 
A  procurement  order  was  issued  dated  December  13,  1917,  in  which 
it  is  stated  that  a  contract  wiU  follow  (Govt.  Ex.  2,  E.  p.  206). 
Claimant  immediately  proceeded  witJi  the  purchase  and  installa- 
tion of  machinery.    At  the  time  the  written  contract  (claimant's 
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Ex.  2,  E.  178)  was  executed,  about  February  25,  1918,  claimant  had 
already  expended  (including  commitments)  for  increased  facili- 
ties and  cost  incident  to  installation,  substantially  the  amount  which 
it  had  been  estimated  the  increased  facilities  would  cost. 

2.  The  contract  is  dated  February  25,  1918,  and  is  known  as  Ord. 
G-1268-695-A.  By  this  contract  claimant  agreed  to  manufacture 
and  deliver  f.  o.  b.  cars  at  claimant's  factory,  Cleveland,  Ohio, 
150,000  155-mm.  common  steel  shell  from  materials  to  be  fur- 
nished by  the  Government,  the  price  to  be  $11.50  per  shell  plus  40 
cents  per  shell  "to  partially  reimburse  the  contractor  for  the  cost 
of  increased  facilities,"  mentioned  in  Article  I  of  the  contract. 
This  40  cents  per  shell  allowance  is  designated  as  an  "  amortiza  ion 
allowance." 

3.  Other  contract  provisions  deemed  material  here  are  as  follows: 

"Article  I.  The  contractor  represents  that  its  present  facilities 
are  inadequate  for  the  performance  of  this  contract,  and  agrees  to 
provide  and  install  in  its  plant  at  Cleveland,  Ohio,  such  equipment, 
machinery,  tools,  and  other  facilities  (hereinafter  called  the  in- 
creased facilities),  which,  in  addition  to  the  contractor's  normal 
facilities,  will  enable  it  to  perform  all  the  terms  and  conditions  of 
this  contract  herein  contained.  It  is  estimated  that  the  cost  of  such 
increased  facilities  will  amount  to  approximately  $300,000,  and  such 
proportion  of  the  cost  thereof  will  be  paid  by  the  United  States  as 

hereinafter  provided." 

******  * 

"Article  III.  The  contractor  agrees  to  deliver  the  completed 
shells  to  the  United  States  f .  o.  b.  cars  at  the  plant  of  the  contractor 
at  Cleveland,  Ohio,  as  follows : 

ShellB. 

During  the  month  of  March,  1918 5, 000 

During  the  month  of  AprU,  1918 12,  500 

During  the  month  of  May,  1918 27, 500 

During  the  month  of  June,  1918 35, 000 

During  the  month  of  July,  3918 35,000 

During  the  month  of  August,  1918 35,000 

******* 

"Article  VII.  It  is  agreed  that  the  contracting  officer  may,  by 
written  notice  to  the  contractor  at  any  time,  make  changes  in  the 
drawings  and  specifications  or  supplemental  or  substituted  drawings 
and  specifications  which  relate  to,  form  a  part  of,  or  are  added  to 
this  contract,  or  in  the  provisions  whereby  the  United  States  under- 
takes to  furnish  materials  and  component  parts.  If  such  changes 
involve  substantially  additional  expense,  a  fair  addition  will  be 
made  to  the  purchase  price,  but  if  such  changes  involve  substantially 
less  of  work,  or  labor  or  material,  a  fair  deduction  may  be  made 
therefrom,  all  as  shall  be  determined  by  the  contracting  officer.  No 
claim  for  addition  or  deduction  on  account  of  any  such  change  will 

be  made  or  allowed  unless  the  same  has  been  ordered  in  writing." 
******* 
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"Article  VIII.  ♦  ♦  ♦  The  contractor  agrees  that  on  all 
orders  to  be  performed  in  the  plant  in  which  this  contract  is  per- 
formed no  additional  sum  will  oe  charged  to  the  United  States  on 
account  of  the  amortization  of  the  plant  of  the  contractor.    *    *    •." 

"Article  X.     •    *     • 

"  In  the  event  of  the  cancellation  of  this  contract  as  in  this  article 
provided,  the  United  States  will  inspeOt  the  completed  shells  then 
on  hand  and  the  shells  then  in  the  process  of  manufacture  when 
completed,  and  will  pay  to  the  contractor  the  price  herein  agreed 
upon  for  each  and  every  unit  accepted  by  and  delivered  to  the 
United  States.  The  United  States  will  also  pay  to  the  contractor  the 
cost  of  the  component  parts  and  materials  purchased  with  the  ap- 
proval of  the  department  then  on  hand  in  an  amount  not  exceeding 
the  requirements  for  the  completion  of  this  contract,  which  shall  be 
in  accordance  with  the  specifications  referred  to  in  *  Schedule  2' 
hereto  attached,  and  also  all  costs  theretofore  expended  and  for 
which  payment  has  not  been  previouslv  made,  and  all  obligations 
incurred  solely  for  the  performance  oi  this  contract  of  which  the 
contractor  can  not  be  otherwise  relieved,  together  with  a  sum  equiva- 
lent to  ten  (10)  per  cent  of  all  such  costs  so  expended,  except  that 
said  ten  (10)  per  cent  shall  not  apply  on  the  cost  of  purchased  com- 
ponent materials  or  parts  not  in  process  of  conversion  or  assembly. 
The  ten  (10)  per  cent  of  cost  herein  allowed  shall  be  subject  to  such 
addition  as  the  contracting  officer  may  deem  necessary  to  fairly  and 
justly  compensate  the  contractor  for  work,  labor,  and  service  ren- 
dered under  the  contract.     *     *     * 

"  The  decision  of  the  contracting  officer  as  to  payments  and  allow- 
ances to  the  contractor  under  this  article,  made  in  accordance  with 
the  terms  of  this  contract  and  with  '  Schedule  3,'  made  a  part  hereof, 
will  be  final,     *     *     *." 

4.  Article  XV  provides  that  the  decision  of  the  contracting  officer 

on  all  questions  of  prices  and  the  allowance  and  the  payment  thereof 

shall  be  final,  except  that  either  upon  the  completion  of  the  contraet 

by  the  contractor  or  its  termination  by  the  Government  the  contractor 

may  appeal  all  claims  which  have  been  disallowed  or  determined  ad- 

verself  to  the  Chief  of  Ordnance,  whose  decision  shall  be  final  on 
such  appeal. 

5.  Article  XV  also  provider  that  except  as  otherwise  provided,  any 
doubts  or  disputes  which  may  arise  as  to  the  meaning  of  the  contract 
shall  be  referred  to  the  Chief  of  Ordnance  for  determination,  and 
that  if  the  contractor  feels  aggrieved  at  any  decision  of  the  Chief  of 
Ordnance  that  the  contractor  may  submit  the  same  to  the  Secretary 
of  War,  whose  decision  shall  be  final. 

6.  Article  XVII  provides  that  the  term  "  contracting  officer  "  shall 
be  construed  to  mean  his  successor  or  successors,  his  duly  authorized 
agent  or  agents,  or  anyone  designated  by  the  Chief  of  Ordnance  to 
net  as  contracting  officer. 
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7.  Schedule  2  attached  to  the  contract  and  referred  to  in  it  makes 
reference  to  the  "  specifications  for  common  steel  shell,"  revised  Oc- 
tober 18,  1917,  and  Ordnance  Office  drawing,  class  75,  division  4, 
drawing  25,  revised  October  24, 1917. 

8.  Schedule  3,  also  referred  to  in  the  contract,  made  a  part  thereof 
by  reference  and  attached  to  the  contract,  is  as  follows : 

^  The  term  '  cost '  as  applied  to  this  contract  consists  of  four  ele- 
ments, which  are  concretely  defined  in  the  following : 

'^(1)  The  cost  of  all  direct  labor  paid  for  bv  the  contractor  and  used 
in  the  production  of  the  article  contracted  for  herein. 

"  (2)  The  cost  of  all  direct  materials  contained  in  or  forming  part 
of  the  articles  contracted  for  herein. 

"(3)  Pro  rata  share  of  factory  overhead  expense  applicable  to  and 
necessary  in  connection  with  the  manufacture  of  the  articles  con- 
tracted tor  herein. 

^'(4)  Pro  rata  ^hare  of  administrative  and  general  expense  ap- 
phcable  to  and  necessary  in  connection  with  the  manufacture  of  the 
articles  contracted  for  herein. 

"The  foregoing  paragraphs  Nos.  1,  2,  3,  and  4  are  subject  to  fur- 
ther amplification  as  contained  in  the  '  t>ennition  of  cost*  pertaining 
to  contracts'  to  be  supplied  by  the  Finance  Division  (Accounting 
Section)  of  the  Ordnance  Department.  As  conditions  arise  neces- 
sitating changes  or  modifications  in  the  definitions  referred  to,  the 
contracting  officer  will  furnish  the  contractor  with  information  in 
regard  thereto." 

9.  The  contract  was  executed  by  claimant  and  is  signed  on  behalf 

of  the  Government  as  follows : 

"United  States  of  America, 
"Bv  Samuel  MoEobekts, 
"  Colonel^  Ord.  Dept^  N.  4.,  Contracting  Ofilcer. 
"  By  R.  P.  Lamoot, 

'^  Lieut.  Colonelj  Ordnance^  N,  J.." 

10.  The  Ordnance  Department  furnished  claimant  with  what  is 
termed  a  "  layout,"  showing  the  machinery  believed  to  be  necessary 
to  be  installed  in  order  that  claimant  might  fulfill  its  schedule  of 
dehveries. 

11.  Claimant's  factory  was  constructed  so  as  to  have  three  bays, 
and  the  machinery  installed  in  each  bay  is  known  as  a  "line"  of 
machinery.  The  machinery  originally  estimated  as  sufficient  for 
completing  the  contract  according  to  the  schedule  of  deliveries  is  lor 
convenience  referred  to  as  the  "  first  line "  of  machinery.  The  mt^ 
chinery  in  addition  thereto  necessary  to  the  completion  of  the  first 
contract  is  referred  to  as  the  "second  line"  of  machinery,  and  the 
machinery  required  for  the  second  contract  is  referred  to  as  the 
"  third  line  "  of  machinery. 

12.  The  term  "  machinery  "  as  used  in  this  opinion  is  understood 
to  include  "such  equipment,  machinery,  tools,  and  other  facilities 
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which  in  addition  to  the  contractor's  normal  facilities  will  enable  it 
to  perform  all  the  terms  and  conditions  of  this  contract."  Such 
facilities  are  also  referred  to  as  "  increased  facilities." 

13.  Claimant  installed  the  increased  facilities  called  for  by  the 
layout  furnished  by  the  Government:  these  facilities  were,  however, 
found  to  be  insufficient  to  enable  claimant  to  meet  the  schedule  of 
deliveries  and  additional  facilities  were  installed.  In  fact,  the  *'  sec- 
ond line"  appears  to  have  been  installed  before  any  substantial 
production  had  been  made.  The  total  expense  of  all  of  the  special 
facilities  necessary  to  meet  the  schedule  of  deliveries  under  the  first 
contract  exceeded  the  estimated  cost  of  $300,000  by  a  considerable 
sum.  In  fact,  some  of  the  witnesses  refer  to  this  expense  as  nearly 
double  the  amount  of  the  estimated  cost  as  stated  in  the  contract. 

14.  The  difference  between  the  actual  cost  of  the  machinerv  in- 
stalled  necessary  to  the  performance  of  the  first  contract  and  in  ex- 
cess of  the  estimated  sum  of  $300,000  is  made  the  basis  of  claim  Xo. 
2634.  The  president  of  claimant  company  testified  that  the  claim 
was  thus  divided  at  the  direction  of  the  Cleveland  District  Ordnance 
Claims  Board. 

15.  On  May  17, 1919,  by  direction  of  the  Acting  Chief  of  Ordnance, 
the  Projectile  Section,  Ordnance  Department,  forwarded  to  claimant 
a  drawing  numbered  75-4^36,  which  indicated  changes  in  specifica- 
tions of  the  shell  to  be  manufactured  under  the  first  contract,  and 
by  the  accompanying  letter  of  transmittal  claimant  was  instructed 
"to  take  immediate  steps  to  change  over  your  equipment  for  the 
manufacture  of  this  type  of  shell." 

16.  Claimant  consented  to  the  changes  in  the  specifications  and 
changed  its  equipment  so  as  to  conform  thereto.  This  change  did 
not  affect  the  first  27  operations  of  manufacture,  but  became  effective 
on  the  twenty-eighth  operation.  This  change  made  neoessary  some 
additional  machinery,  the  cost  of  which  was  estimated  by  Mr.  Arthur 
M.  Dean,  vice  president  and  chief  engineer  of  claimant,  to  be  not  in 
excess  of  10  per  cent  of  the  cost  of  the  machinery  required  for  the 
first  contract  over  and  above  the  estimated  sum  of  $300,000  (R.  72). 

17.  These  changes  in  specifications  made  .necessary  certain  experi- 
mental work  entailing  additional  oost  not  contemplated  at  the  time 
thie  contract  was  entered  into.  The  changes  also  caused  a  slow-down 
in  production  when  the  shell  reached  the  twenty-eighth  operation. 

'    18.  Shells  were  delivered  to  and  accepted  by  the  Government  as 
follows : 

shells. 

May,  1918 3, 105 

June,  1918 1 6, 153 

July,    1918„- 4. 68S 

August,  1918- U,S29 

September,  1918 8,243 


SfaeUs. 

October,  1918 11,402 

November,  1918 11,066 

December,  1918 15,823 

January,  1919 SO,  560 
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19.  A  notice  of  suspension  was  given  to  claimant  and  aco^ted  by  it 
about  December  15, 1918.  It  was  permitted,  however,  to  continue  the 
manufacture  of  shells  until  about  February  1,  1919.  In  all,  102,378 
shells  were  delivered  to  and  accepted  by  the  Government.  In  other 
words,  the  contract  was  68.252  per  cent  complete  when  claimant 
stopped  production. 

20.  At  the  time  it  entered  into  the  first  contract  claimant  was  en- 
gaged in  the  manufacture  of  automobiles.  It  was  a  new  concern  and 
bad  only  a  small  production,  although  it  had  gone  to  great  expense  . 
in  preparation  for  manufacture  and  in  advertising  its  product.  It 
moved  its  automobile  machinery  into  two  temporary  buildings  which 
it  constructed  and  there  carried  on  its  automobile  business  while  it 
was  engaged  in  producing  shell  for  the  Government  in  its  main  plant. 
After  it  had  stopped  production,  on  account  of  the  suspension  order, 
it  removed  the  increased  facilities,  or  a  large  part  thereof,  to  other 
parts  of  its  plant.  This  necessitated  considerable  expense,  not  only 
in  moving  the  machinery  but  in  repairs  to  the  building. 

21.  Claimant  had  had  no  experience  in  the  manufacture  of  shell 
and  upon  advice  of  the  Ordnance  Department  purchased  some  $15,000 
worth  of  special  tools,  which  after  a  trial,  were  found  to  be  wholly 
unfitted  for  work  in  connection  with  the  contract,  and  were  dis- 
carded. 

22.  About  October  3,  1918,  M.  Churchill,  brigadier  general,  Gen- 
eral Staff,  Director  of  Military  Intelligence,  recommended  certain 
improvements  by  way  of  plant  protection.  These  improvements  were 
in  the  main  installed  and  largely  upon  written  orders  therefor. 

23.  The  increased  facilities  furnished  by  the  Government  under 
the  second  contract,  and  possibly  some  machinery  which  was  used  in 
connection  with  the  first  contract,  were  removed  from  the  plant  and 
stored  in  buildings  upon  claimant's  premises  and  have  been  so  stored 
at  all  times  since  the  machinery  was  so  removed.  Claimant  contends 
that  it  is  ^titled  to  5  cents  per  square  foot  per  month  on  10,640 
square  feet  for  the  months  of  February  and  March,  1919,  for  such 
storage.  It  appears  from  the  record  that  suitable  storage  could  have 
been  obtained  in  first-class  heated  storage  warehouses  in  the  city  of 
Cleveland  at  the  rate  of  3  cents  per  square  foot  per  month,  and  that 
such  was  the  customary  rate  in  the  vicinity  of  claimant's  plant.  The 
Ordnance  Claims  Board  allowed  storage  at  this  rate  and  also  allowed 
2,640  square  feet  additional  storage  space  on  the  same  basis  from 
April  1,  1919,  to  February  15,  1920. 

24.  Claimant  includes  in  its  demand  the  sum  of  $60,000  for  pre- 
paratory expense  in  connection  with  this  contract  during  the  months 
of  January,  February,  and  March,  1918.  These  items  include  the 
cost  of  acquiring  and  installing  machinery  and  equipment,  checking 
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over  and  correcting  the  layout  of  facilities  furnished  by  the  Govern- 
ment, and  rearranging  its  organization  and  administrative  forces. 
This  claim  was  amended  by  the  Cleveland  district  board  by  the  addi- 
tion of  $15,202.04,  the  cost  of  the  tools  above  referred  to  purchased  on 
the  advice  of  the  Ordnance  Department,  and  was  reduced  by  the 
Cleveland  board  to  $63,495.62,  and  this  sum  was  amortized,  and  the 
unamortized  portion,  amounting  to  $17,088,41,  was  allowed.  Claim- 
ant contends  that  the  total  preparatory  expense  amoimted  to  about 
$80,000,  and  that  it  had  already  amortized  about  $30/K)0  thereof  to 
the  completed  shells  before  filing  the  claim,  and  for  this  reason  the 
preparatory  expense  claimed  should  be  allowed  in  full  and  not  amor- 
tized. 

25.  With  reference  to  the  item  of  tools  bought  on  advice  of  the 
Ordnance  Department,  there  is  no  testimony  that  indicates  anything 
more  than  mere  advice  in  their  purchase. 

26.  Claimant's  item  of  $60,000  for  rehabilitation  of  its  plant  was 
reduced  to  $30,208,467  and  an  award  of  $9,590.58  made  to  claimant 
as  the  unamortized  portion  thereof.  As  allowed  by  the  Ordnance 
Section  the  award  on  this  item  represents  the  actual  cost  of  repairs 
to  the  buildings,  together  with  the  unamortized  portions  of  the  over- 
head during  the  time  such  repairs  were  in  progress.  Attention  is 
invited  to  the  fact  that  there  is  an  error  in  computing  the  amount  of 
the  award  under  this  item.  The  total  amount  upon  which  this  award 
was  based  should  have  been  $31,208,667  instead  of  $30,208,467,  so 
that  the  unamortized  portion — ^that  is,  31.748  per  cent — is  $9,908.13 
instead  of  $9,590.58  as  allowed  by  the  Ordnance  Section. 

27.  Where  any  sum  was  allowed  by  the  Ordnance  Section  by  way 
of  amortization  it  was  on  the  basis  of  the  contract  lacking  31.748  per 
cent  of  completion. 

DECISION. 

9 

1.  It  should  be  borne  in  mind  that  this  Board  has  not  the  jurisdic- 
tion of  a  court  to  award  damages  for  breach  of  contract,  according 
to  the  ordinary  rules  of  civil  procedure.  The  powers  of  this  Board 
are  circumscribed  by  the  Supply  Circulars  issued  for  the  guidance 
of  adjusting  agencies  of  the  War  Department  in  the  adjustment  of 
War  Department  contracts. 

2.  Supply  Circular  No.  Ill,  dated  November  9, 1918,  issued  by  the 
War  Department,  Purchase,  Storage  and  Traffic  Division,  General 
Staff,  contains  the  following  provision : 

"  1.  Whenever  the  appropriate  officers  of  the  Government  deter- 
mine that  it  is  necessary  in  the  public  interest  to  terminate,  in  wbole 
or  in  part,  u  contract  or  a  purchase  or  procurement  order  for  mate- 
rials or  supplies,  such  termination  shall  be  effected  as  herein  di- 
rected. 
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"2.  Whenever  such  contract  or  order  expressly  provides  that  it 
may  be  terminated  in  the  public  interest,  termination  may  be  ef- 
fected only  in  accordance  with  such  provisions,  unless  it  shall  be  in 
the  public  interest  to  terminate  it  in  accordance  with  the  provisions 
of  this  circular  and  the  parties  shall  agree  thereto. 

"3.  Whenever  such  contract  or  order  does  not  expressly  provide 
Uiat  it  ma}^  be  terminated  in  the  public  interest  the  contractor,  if 
the  public  interest  so  requires,  shall  be  requested  to  suspend  work 
thereunder,  in  whole  or  m  part,  and  to  supply  promptly  a  report 
under  oath  showing  in  detail  the  following  information  in  so  far  as 
applicable : 

"(1)  Raxo  materials  oii  hand, — Cost  plus  inward  handling  charges 
plus  such  portion  of  overhead  as  is  directly  applicable. 

"(2)  Partly  finished  products  on  hand, — t!ost  of  raw  material  and 
labor,  plus  such  portion  of  overhead  as  is  directly  applicable. 

"(3)  Finished  products  on  hand, — Contract  price^  less  freight 
charges  if  the  contract  or  order  specifies  delivery  at  point  other  than 
factory. 

''(4)  Special  faciVities, — Cost  ot  facilities  speoialli/  provided  and 
paid  for  by  the  contractor  for  the  performance  of  the  contract^  the 
necessity  of  which  was  contemplated  at  the  time  the  bargain  was 
made  and  the  cost  of  which  was  included  in  the  contractor's  original 
estimate.  From  the  cost  of  such  facilities  deduct  their  fair  value 
at  the  time  the  contract  or  order  is  terminated  and  state  such  por* 
tion  of  the  remainder  as  is  represented  by  the  ratio  of  the  uncom- 
pleted portion  to  the  whole  contract  or  order. 

"(6)  Commitments. — ^The  contractor's  commitments  to  suppliers, 
subcontractors,  and  others  for  contributing  materials  or  work,  to  be 
determined,  in  so  far  as  applicable,  in  the  same  manner  as  indicated 
in  (1),  (2),  (3),  and  (4). 

"If  the  contractor  claims  additional  compensation  by  reason  of 
any  other  item  or  items,  he  may  add  such  item  or  items,  together  wit]i 
a  detailed  statement  of  the  facts  on  which  his  claim  is  based." 

3.  The  contract  in  the  instant  case  has  not  been  canceled.  It  has 
been  suspended  merely.  If  it  had  been  canceled  then  the  Secretary 
of  War  would  have  lost  jurisdiction  to  make  an  adjustment  under  it. 

4.  By  paragraph  2,  Supply  Circular  No.  Ill,  the  contract  should 
be  terminated  in  accordance  with  the  termination  clause,  unless  it 
shall  be  more  advantageous  to  the  public  to  terminate  it  in  accord- 
ance with  the  provision  of  the  Supply  Circular  and  the  parties  shall 
consent  thereto. 

5.  In  this  proceeding,  then,  it  should  first  be  determined  which 
method  of  adjustment  is  in  the  public  interest  and  such  method  of 
adjustment  should  be  followed  and  an  offer  of  settlement  made  ac* 
cordingly. 

6.  It  was  held  by  the  Board  of  Contract  Adjustment  in  the  case 
of  Butterworth-Judson  Corporation,  No.  2486  (vol.  5,  pt.  1,  p.  141, 
Dec.  War  Depart.,  B.  C.  A.) ,  that  if  it  is  determined  to  be  in  the  public 
interest  to  terminate  a  contract  under  the  supply  circular,  claimant 
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will  be  given  an  opportunity  to  agree  thereto,  and  if  claimant  does  not 
agree  to  the  offer  of  settlement,  it  must  pursue  such  remedies  as  it  may 
have  outside  the  War  Department. 

In  other  words,  that  if  it  is  more  advantageous  to  the  Government 
to  terminate  the  contract  in  accordance  with  the  supply  circular 
that  the  contract  must  be  terminated  by  that  method  rather  than  in 
accordance  with  tlie  termination  clause  in  the  contract. 

This  opinion  is  controlling  in  thLs  case. 

7.  By  the  termination  clauise  claimant  is  entitled  to  an  adjustment 
on  the  basis  of  tlie  total  cost  of  the  facilities  and  obligations  incurred 
therefor,  together  with  a  sum  equivalent  to  10  per  cent  of  such  cost. 

8.  By  subparagraph  (4)  of  paragraph  3,  Supply  Circular  111, 
claimant  is  entitled  to  an  adjustment  for  facilities  on  the  basis  of  the 
cost  of  the  facilities  which  were  especially  provided  and  paid  for  i)\ 
it  for  the  performance  of  the  contract,  and  (a)  which  were  contem- 
plated at  the  time  the  contract  was  entered  into,  and  (b)  only  to  the 
extent  that  such  cost  was  included  in  the  claimant's  "  original  esti- 
mate," less  the  "  fair  value  "  of  such  facilities. 

9.  By  the  contract  claimant  agreed  to  install  all  of  the  facilities 
necessary  to  perform  the  terms  of  the  contract.  In  so  agreeing 
claimant  may  be  said  to  have  contemplated  the  necessity  of  all  such 
facilities  as  were  necessary  to  enable  it  to  conform  to  its  schedule  of 
deliveries  without  regard  to  the  cost  of  such  facilities.  While  claim- 
ant did  specially  provide  such  facilities  and  pay  therefor,  yet  in 
claimant's  estimate  it  only  included  the  sum  of  $300,000  as  the  esti- 
mated cost  of  these  facilities.  Such  sum,  then,  is  the  limit  beyond 
which  this  board  is  not  authorized  to  go  in  recommending  amorti- 
zation. 

10.  Thus  it  is  evident  that  a  settlement  under  the  supply  circulars 
is  in  the  public  interest,  since  by  such  settlement  the  cost  of  th6  facili- 
ties in  excess  of  $300,000  is  eliminated. 

11.  Therefore,  claimant's  contention  that  this  Board  should  offer 
an  adjustment  under  the  terms  of  the  termination  clause  must  fail. 

12.  It  follows  that  claimant  is  entitled  to  an  adjustment  under  sub- 
paragraph (4)  of  paragraph  3,  Supply  Circular  111.  The  cost  of  the 
facilities  included  in  the  contractor's  original  estimate  amounted  to 
$300,000.  From  this  amount  should  be  deducted  the  fair  value  of  said 
facilities  purchased  with  the  aforementioned  $300,000.  Since  the  con- 
tract was  68.252  per  cent  completed,  31.7487  per  cent  remains  to  be 
amortized.  Accordingly,  claimant  is  entitled  to  31.7487  per  cent  of 
the  difference  between  $300,000  and  the  fair  value  of  said  facilities 
as  of  the  date  of  the  termination  of  the  contract.  In  reaching  this 
conclusion  the  allowance  of  40  cents  per  shell  "  as  partial  amortiza- 
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tion"  has  been  considered  as  a  part  of  the  fixed  price,  making  the 
total  price  per  shell  $11.90. 

13.  Claimant  contends  that  there  was  an  imderstanding  prior  to 
the  execution  of  the  contract  that  it  would  contain  a  termination 
clause  giving  claimant  cost  plus  10  per  cent  in  case  the  contract  should 
be  terminated  on  account  of  cessation  of  hostilities.  Whether  the 
termination  clause  in  the  contract  conforms  to  the  ideas  of  claimant 
as  to  what  such  a  clause  should  contain  in  order  to  carry  out  the 
alleged  understanding  is  unnecessary  for  this  Board  to  determine. 
Certain  it  is  that  there  is  no  testimony  in  this  record  which  overcomes 
the  presumption  that  all  prior  negotiations  with  reference  to  the  sub- 
ject matter  were  merged  in  the  written  contract,  or  which  justifies 
the  reformation  of  the  contract  in  the  respect  aforesaid.  In  the  view 
we  have  taken  of  this  case,  the  fact  that  the  termination  clause  may 
not  conform  to  any  previous  understanding,  would  not  benefit  claim- 
ant. It  may  also  be  remarked  that  claimant's  contention  that  the 
contract  is  ambiguous  is  without  merit.  . 

BUIU>INe. 

14.  Among  the  items  claimed  under  this  head  is  depreciation  on 
two  temporary  frame  buildings  erected  by  claimant  to  carry  on  its 
autcHnobile  work  while  its  main  plant  was  engaged  in  work  under 
this  contract-.  Claimant  elected  to  turn  its  entire  plant  capacity  to 
the  production  of  shell  for  the  Government.  The  fact  that  claimant 
undertook  at  the  same  time  to  carry  on  its  automobile  business  in 
other  quarters  is  not  a  matter  to  be  properly  considered  in  connection 
with  the  expense  incident  to  the  termination  of  the  contract,  and  the 
Board  is  of  the  opinion  that  the  Ordnance  Section  was  right  in  dis- 
allowing this  item. 

STOHAGE. 

15.  It  appears  that  the  Ordnance  Section  has  allowed  the  claimant 
storage  charges  for  the  machinery  which  it  has  stored  in  its  plant  on 
the  basis  of  the  customary  rate  in  Cleveland,  Ohio,  where  claimant's 
plant  is  located,  for  storage  in  first-class  heated  storage  warehouses. 

16.  While  it  is  true,  as  suggested  by  claimant,  that  it  is  not  engaged 
in  the  storage  business,  and  that  the  storage  was  in  a  measure  forced 
upon  it,  yet  claimant  is  only  entitled  to  make  a  reasonable  charge 
therefor.  It  is  the  opinion  of  the  Board  that  a  fair  and  just  allow- 
ance is  the  customary  rate  of  storage  in  the  immediate  vicinity  of 
claimant's  plant.  The  method  suggested  by  claimant  for  determin- 
ing the  amount  of  this  storage  is  fraught  with  many  difficulties,  and 
it  is  believed  that  under  all  the  facts  and  circumstances  of  this  case 
the  amount  allowed  by  the  Ordnance  Section  is  fair  and  just. 
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CHANGE  IN   BPECUnOATIONS. 

17.  Sixty-nine  thousand  six  hundred  and  forty  dollars  and  t^n 
cents  is  the  total  amount  of  the  items  claimed  under  this  head.  The 
contract  provides  that  if  changes  in  the  specifications  be  ordered  in 
writing  and  involve  substantially  additional  expense,  a  fair  addi- 
tion  will  be  made  to  the  purchase  price.  Under  the  testimony  the 
changes  were  ordered  in  writing  on  May  17,  1918,  and  did  involve 
additional  expense.  It  is  clear,  therefore,  that  claimant  is  entitled 
under  its  contract  to  a  fair  addition  to  the  purchase  price  on  account 
of  such  changes. 

18.  It  will  be  observed  that  the  change  in  specifications  did  not 
become  effective  until  October,  1918.  The  Ordnance  Section  allowed 
this  item  in  the  sum  of  $23,915.62  on  the  basis  of  the  slowing  up  in 
production  on  account  of  the  changes.  It  determined  that  7^2  less 
shell  were  produced  from  October  24  to  November  18,  1918,  than 
would  have  been  produced  under  the  original  specifications. 

Claimant  contends  that  the  method  of  conlputation  adopted  by  the 
Ordnance  Section  is  erroneous  in  that  it  does  not  take  into  considera- 
tion the  fact  of  the  excess  cost  resulting  from  experimental  work  in 
bringing  the  new  operations  up  to  production.  The  old  specifications 
required  one  wide  band  for  each  shell,  while  the  modified  specifica- 
tions required  two  narrow  bands  on  each  shell.  Much  experimenting 
was  necessary  in  order  to  conform  to  this  change  of  specifications, 
and  it  was  eventually  found  that  the  two  bands  could  not  be  put  on 
at  one  operation,  but  required  two  separate  operations,  thereby  in- 
creasing by  one  operation  the  total  number  of  operations  in  the  manu- 
facture of  each  shell. 

This  experimental  cost  is  partially  taken  care  of  by  the  allowance 
of  overhead  for  the  slowing  down  of  production.  The  cost  of  this 
labor  involved  in  such  work  is  a  proper  element  of  expense  and 
should  be  taken  into  consideration. 

19.  The  Ordnance  Section  determined  the  loss  of  production  bj 
taking  the  number  of  shells  introduced  into  the  first  operation  for  a 
period  immediately  before  the  change  in  the  specifications  became 
operative  and  subtracting  therefrom  the  number  of  shells  so  intro- 
duced during  a  like  period  immediately  following  the  change  in  the 
specifications.  Since  the  change  in  the  specifications  could  not  have 
lessened  the  number  of  shells  introduced  into  the  first  operation,  as 
it  had  no  effect  to  impede  production  until  the  shell  was  introduced 
into  the  twenty-eighth  operation,  the  method  adopted  by  the  Ord- 
nance Section  for  determining  the  loss  of  production  was  clearly 
erroneous  and  prejudicial  to  claimant.  The  Board  is  of  the  opinion 
that  the  most  accurate  manner  of  determining  the  loss  of  production 
would  be  to  compute  it  on  the  basis  of  the  difference  in  the  average 
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number  of  shells  that  were  introduced  into  the  twenty-eighth  opera- 
.tion  for  a  given  period  immediately  before  the  change  in  the  specifi- 
cations became  effective,  and  the  average  number  of  shells  introduced 
into  the  twenty-eighth  operation  for  a  like  period  immediately  fol- 
lowing the  time  when  the  change  became  effective.  It  is  apparent 
that  the  change  in  the  specifications  would  manifest  itself  in  the 
number  of  shells  produced  for  a  given  period  before  the  change  as 
compared  with  a  like  period  thereafter.  If  there  are  no  available 
records  showing  the  number  of  shells  introduced  into  the  twenty- 
eighth  operation  before  and  after  the  change  in  specifications,  it  is 
recommended  that  the  loss  of  production  be  determined  by  taking 
the  average  number  of  shells  produced  for,  say,  10  days  immediately 
before  the  change  in  specifications  became  effective  and  the  average 
number  of  shells  produced  for  10  days  immediately  following  the 
time  when  the  change  in  the  specifications  became  effective  as  being 
a  more  equitable  method  than  the  one  adopted  by  the  Ordnance 
Section. 

20.  It  might  also  be  observed  in  connection  with  t^e  item  of  in- 
creased cost  on  account  of  the  change  in  the  specifications,  that  if  any 
additional  equipment  was  required  this  machinery  should  not  be 
counted  as  a  part  of  the  increased  facilities  estimated  to  cost  $300,000, 
but  that  the  cost  of  such  machinery  should  be  taken  into  consideration 
without  regard  to  the  estimate  stated  in  the  contract.  Mr.  Dean 
testified  that  the  special  machinery  made  necessary  by  the  change  in 
the  specifications  cost  not  to  exceed  10  per  cent  of  the  excess  cost 
of  the  increased  facilities  required  for  the  first  contract  over  and 
above  the  $300,000  estimate.  The  Ordnance  Section  apparently  al- 
lowed the  sum  of  $2,838.10  on  this  item. 

PBEPABATOBY   EXPENSE. 

21.  Claimant  states  this  item  to  be  $50,000.  It  includes,  among 
other  things,  the  cost  of  acquiring  and  installing  machinery  and 
equipment,  including  the  checking  over  and  correcting  of  the  Grov- 
emment  layout  of  facilities,  rearranging  administration  and  reorgan- 
izing its  factory  personnel.  The  claim  was  amended  at  the  suggestion 
of  the  Cleveland  District  Board  to  include  an  item  of  $15,202.04  as 
the  cost  of  tools  purchased  on  the  advice  of  the  Ordnance  Depart- 
ment, which  tools  proved  entirely  worthless  for  use  in  connection  with 
the  production  of  shell,  and  were  discarded  by  claimant  and  replaced 
by  others.  This  item  as  increased  was  reduced  to  $63,495.62,  by  de- 
ducting therefrom  10  per  cent  of  the  administrative  salaries  and 
charging  this  amount  to  claimant's  automobile  business.  Claimant 
makes  no  objection  on  this  score,  but  contends  that  it  should  be  en- 
titled to  an  al^ard  of  the  full  amount  of  $68,496.62  instead  of  the 
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award  of  the  unamortized  portion  thereof,  amounting  to  $17,038.41. 
The  basis  of  this  contention  is  that  the  preparatory  expense  amounted 
to  about  $80,000,  and  that  it  had  already  charged  68.252  per  cent  of 
such  preparatory  expense  to  the  shells  it  had  delivered  and  that  the 
$50,000  represents  the  unrecouped  portion  of  such  preparatory  ex- 
pense. What  ever  may  have  been  the  reasonable  and  necessary 
preparatory  expense,  less  any  sums  that  claimant  may  have  previously 
received  or  been  awarded  as  applicable  thereto,  is  a  proper  charge  for 
amortization.  It  is  recommended  that  the  Ordnance  Section  rein- 
vestigate this  item  for  the  purpose  of  determining  whether  the  con- 
tention of  claimant  is  true. 

22.  As  to  the  item  of  $15,202.04,  for  the  tools  referred  to  in  the  last 
paragraph,  claimant  contends  it  should  be  allowed  in  full  rather 
than  that  it  should  be  amortized. 

Tools  of  a  permanent  nature  are  facilities.  Tools  of  an  expendable 
nature  are  indirect  materials.  The  record  does  not  indicate  the 
nature  of  the  tools  in  question.  The  fact  that  these  tools  were  pur- 
chased on  the  advice  of  Government  officers  prevents  the  Government 
from  claiming  at  this  time  that  the  purchase  was  an  improvident  one. 
It  does  not,  however,  obligate  the  Government  to  pay  for  facilities  in 
excess  of  $300,000,  nor  does  it  obligate  the  Government  to  bear  the 
loss  resulting  from  the  fact  that  the  tools  were  unsuitable  as  indirect 
materials.  Accordingly,  under  either  view  the  claimant  is  not  en- 
titled to  more  than  the  amount  allowed  by  the  Ordnance  Section, 
which  was  the  unamortized  cost.  As  the  record  stands,  there  is  noth- 
ing which  authorizes  this  Board  to  interfere  with  the  conclusion 
reached  by  the  Ordnance  Section  with  reference  to  these  tools. 

BEHABILITATION. 

23.  Claim  under  this  item  is  for  $60,000.  The  amount  allowed  by 
the  Ordnance  Section,  $9,590.58,  is  the  unamortized  portion  of 
$30,208,467.  (These  figures  are  erroneous  and  should  be  $31,208,667, 
and  the  allowance  thereon,  31.748  per  cent,  should  be  $9,908.13  instead 
of  $9,590.58.)  The  Ordnance  Section  computed  its  award  on  the 
basis  of  the  actual  cost,  $7,945,18,  of  repairs  to  the  buildings,  and 
added  the  proportionate  part  of  the  overhead  f (M*  October,  November, 
and  December,  1918,  during  which  months  the  repairs  were  being 
made. 

24.  Claimant  contends  thac  the  Ordnance  Section  should  have 
taken  into  consideration  the  expense  of  converting  the  business  into 
ordinary  channels;  that  is,  from  a  shell  factory  to  an  automobile 
factory.  This  element  of  rehabilitation  has  frequently  been  taken 
into  consideration  by  the  Ordnance  Section,  and  it  may  be  said  that 
it  has  beciHne  an  almost  universal  custom  in  the  Ordnance  Section  to 
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make  some  allowance  for  the  element  of  rehabilitation  contended  for 
by  claimant.  We  see  no  good  reason  why  in  this  case,  where  the 
claimant  has  changed  its  plant  from  an  automobile  factory  to  a  fac- 
tory for  the  manufacture  of  shell  and  has  devoted  substantially  all 
of  its  efforts  toward  carrying  out  its  contract  with  the  Government 
for  the  manufacture  of  shell,  claimant  should  not  be  entitled  to  an 
award  covering  the  element  of  rehabilitation  to  which  claimant  in« 
sists  it  is  entitled,  in  addition  to  those  considered  by  the  Ordnance 
Section. 

25.  Investigation  in  the  Ordnance  Section  discloses  that  the  usual 
practice  in  such  cases  is  to  make  an  allowance  for  the  excess  over- 
head for  a  period  of  three  months  immediately  following  the  cessa- 
tion of  production  under  the  contract.  We  see  no  objection  to  apply- 
ing the  customary  rule  in  this  case,  and  so  recommend  that  an 
amount  be  added  to  the  amount  of  $9,908.13  heretofore  awarded  for 
rehabilitation  of  the  plant.  This  recommendation  is  made  upon 
the  theory  that  had  the  contract  gone  to  completion  the  rehabilitation 
expenses  would  have  been  absorbed  in  the  purchase  price  claimant 
would  have  received  for  the  shell. 

The  Ordnance  Section  made  no  allowance  for  rehabilitation  under 
the  second  contract. 

26.  Claimant  contends  that  the  first  contract  should  not  bear  all 
of  the  rehabilitation  expense.  So  far  as  the  item  or  rehabilitation 
just  discussed  is  concerned,  since  it  is  not  to  be  amortized,  it  can 
make  no  difference  to  claimant  whether  it  is  allowed  as  an  item  under 
the  first  or  under  the  second  contract.  As  to  the  expense  of  removing 
the  "  third  line  "  of  machinery  and  the  repairs  necessitated  thereby, 
as  well  as  the  overhead  during  the  period  of  such  removal  and  re- 
pairs, it  is  of  concern  to  claimant  whether  these  items  be  considered 
as  applicable  to  the  first  or  to  the  second  contract.  There  was  sub- 
stantially a  two-thirds  production  under  the  first  contract  and  no 
production  under  the  second  contract.  Therefore,  the  expense  of 
rehabilitation  incident  to  the  first  contract  having  been  two-thirds 
amortized  in  the  cost  price  of  the  articles  delivered,  would  naturally 
leave  approximately  one-third  to  be  amortized  by  payment  from  the 
Government,  while  under  the  second  contract,  there  being  no  pro- 
duction, claimant  would  be  entitled  to  an  award  for  the  entire  ex- 
pense of  rehabilitation  incident  to  that  contract.  The  cost  of  the 
removal  of  the  third  line  of  machinery  which  was  installed  in  con- 
nection with  the  second  contract,  the  repairs  made  necessary  by  its 
removal,  and  the  overhead  during  the  period  of  removal  and  repair 
is  properly  chargeable  to  the  second  contract. 

27.  Claimant  complains  of  the  fact  that  $60,000  was  retained  by 
thft  Government  out  of  the  purchase  price  of  the  shell  delivered,  being 
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approximately  5  per  cent  of  the  contract  price  thereof,  as  authorized 
by  subsection  1  of  Article  V  of  the  contract.  This  sum  was  with- 
held to  protect  the  Government  on  account  of  any  spoilage  of  forg- 
ings  and  bands.  Claimant  states  that  in  making  the  award  the 
District  Board  deducted  the  amount  of  $57,921.60  because  of  spoiled 
forgings,  but  failed  to  add  the  item  of  $60,914.91  which  had  been 
previously  deducted.  The  award  offered  by  the  Ordnance  Section  as- 
sumes, and  this  Board  will  also  assume,  that  whatever  sum  has  been 
withheld  by  the  Government  under  the  circumstances  stated  will  be 
returned  to  claimant. 

28.  In  amortizing  cost  it  is  customary  to  do  so  according  to  the 
ratio  the  uncompleted  portion  of  the  contract  bears  to  the  entire  con- 
tract. While  it  is  true  that  ordinarily  the  cost  of  production  per 
unit  is  higher  in  the  earlier  stages  of  the  contract  that  in  the  latter 
stages,  it  is  believed  in  view  of  other  allowances  recommended  for 
award  that  the  method  of  computation  adopted  by  the  Ordnance 
Section  is  not  unfair  to  claimant. 

DISPOSITION. 

1.  The  War  Department  Claims  Board,  Appeal  Section,  hereby 
transmits  its  decision  in  claim  No.  150-C~2883  to  the  Ordnance  Sec- 
tion for  appropriate  action. 

II. 

Case  No.  2634. 

This  is  a  Class  B  claim  for  $106,753.27  for  the  second  unit  of  ma- 
chinery and  equipment;  that  is,  the  cost  of  the  increased  facilities 
necessary  to  the  completion  of  the  first  contract  over  and  above  the 
$300,000  estimated  cost  thereof.  This  item  was  eliminated  from  the 
claim  under  the  first  contract  by  the  Cleveland  District  Board  and 
was  thereafter  filed  by  claimant  directly  with  this  Board  as  a  Class 
B  claim. 

FINDINGS  OF  FACT  AND  DECISION. 

1.  The  facts  relative  to  the  installation  of  the  machinery  made  the 
basis  of  this  claim  sufficiently  appear  under  the  findings  of  fact  in 
subdivision  1.  We  have  heretofore  found  {a)  that  claimant  agreed 
to  install  all  the  machinery  without  regard  to  cost  necessary  to  pro- 
duce 150,000  shell  under  the  first  contract;  (&)  that  the  machinery 
for  which  this  claim  is  made  was  necessary  to  the  production  under 
the  first  contract. 


DECISIONS  APPEAL  SECTION  WAB  DEPARTMENT  CLAIMS  BOARD.    835 

2.  We  find  no  evidence  of  any  agreement  or  understanding  with 
reference  to  the  payment  for  increased  facilities  other  than  such  as 
is  contained  in  the  written  contracts.  The  fact  that  the  production 
officers  of  the  Ordnance  Department  knew  that  the  increased  facili- 
ties being  installed  would  exceed  the  estimated  cost  does  not  tend  to 
establish  any  such  agreement. 

3.  In  view  of  these  findings  and  the  supply  circular  to  which  ref- 
erence is  made  in  Subdivision  I^  it  is  evident  that  this  Board  has  no 
authority  to  make  an  award  for  the  cost  of  such  machinery  over  and 
above  the  estimated  amount  as  stated  in  the  contract.  To  make  this 
award  as  a  Class  B  claim  would  be  to  do  indirectly  that  which  we 
are  prohibited  from  doing  directly  by  the  supply  circular. 

DiSFOsrrioK. 

• 

1.  A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 

uigly  as  to  Claim  No.  160-C-2634.^ 

.    m. 

Case  No.  2882. 

FINDINGS  or  PACT  AND  DECISION. 

.  1.  This  claim  for  $207,301.81  was  considered  by  the  Ordnance  Sec- 
tion. Claimant,  being  dissatisfied  with  the  allowances  made  by  that 
section,  brought  the  case  here  by  appeal. 

2.  On  June  25, 1918,  a  procurement  order  known  as  P10686-2766A 
was  issued  to  claimant.  This  order  provided  for  the  machining  of 
300,000  155-mm.  common  steel  gun  high-explosive  shell,  type  B,  in 
accordance  with  certain  specifications  referred  to  therein.  The  price 
of  each  shell  was  fixed  at  $9.  It  is  stated  in  the  procurement  order 
that  a  formal  contract  would  afterwards  be  entered  into.  It  appears 
that  the  terms  of  the  formal  contract  were  agreed  upon  and  that  the 
contract  was  printed,  although  it  was  not  executed  by  either  the 
Government  or  claimant.  Form  "  C  "  was  issued  by  the  Ordnance  Sec- 
tion and  embodied  therein  the  printed  contract  koown  as  War  Ord« 
Pl068e-2766A, 

3.  At  the  hearing,  and  in  the  brief  presented  by  claimant's  counsel, 
the  printed  form  referred  to  was  considered  as  evid^icing  the  agree- 
ment between  the  parties  with  reference  to  the  manufacture  of  the 
300,000  shells,  and  it  will  be  so  considered  by  this  Board. 

4.  By  the  terms  of  this  agreement  the  Government  was  to  furnish 
all  the  necessary  facilities  in  addition  to  those  then  owned  by  claim- 
ant which  would  enable  claimant  to  perform  all  the  terms  and  con* 
ditions  of  its  contract,  provided,  however,  that  no  cost  for  such  in- 
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creased  facilities  in  excess  of  $330,000  should  be  incurred  unless 
specially  authorized  in  writing  by  the  contracting  officer.  The  con- 
tract was  suspended  before  any  shell  had  been  produced  and  at  the 
same  time  as  contract  No.  695A. 

5.  The  second  contract  contains  a  termination  clause,  which  is  in 
substantial  accord  with  Supply  Circular  111,  though  the  latter  am- 
plifies the  method  of  adjustment  provided  for  in  the  termination 
clause. 

6.  The  (lovernment  has  paid  for  all  of  the  special  facilities  which 
w^ere  installed,  and  in  addition  allowed  claimant  an  overhead  of 
2«v  per  cent  on  the  labor  expended  in  the  installation. 

7.  Claimant  contends  that  the  two  contracts  should  be  construed 
together,  and  in  so  doing,  inferentially,  at  least,  insists  that  the 
claim  for  the  excess  cost,  over  $300,000  of  the  special  facilities  in- 
stalled for  the  performance  of  the  first  contract,  if  not  allowed  un<Ier 
the  first  ccmtract  or  as  a  class  B  claim,  should  be  allowed  under 
the  second  contract.  We  can  not  agree  to  this  contention.  Each 
contract  was  a  separate  and  distinct  transaction.  This  item  can 
not  be  allowed  under  the  second  contract  for  the  following  reasons: 

(1)  Article  VIII  of  the  first  contract  provides  that  on  all  orders 
to  be  performed  in  the  plant  no  additional  sum  will  be  charged  the 
(lOvernment  for  amortization. 

(2)  Even  if  the  second  contract  could  be  construed  as  an  additional 
order  under  the  first  contract,  the  provision  of  the  first  contract 
above  referred  to  prohibits  any  additional  charge  for  increased  facil- 
ities other  than  as  therein  provided. 

(3)  The  second  contract  provides  for  the  paynaent  by  the  Govern- 
ment of  only  snch  necessary  facilities  as  were  not  then  existing  in 
claimant's  plant. 

(4)  The  increased  facilities^  the  cost  of  which  this  item  is  a  part, 
were  a  part  of  th^  facilities  of  claimant's  plant  existing  at  the  time 
the  second  contract  was  entered  into,  and  were  considered  as  such  by 
both  parties. 

8.  Th«  other  items  in  dispute  will  be  referred  to  in  the  order  in 
which  they  arofoonsidisred  in  the  brief,  of  claiialaBt  heretofore  filed 
with  this  Board. 

9.  (a)  Liability  msurtmce^  eorpordtion  tasee^^  and  county  taxes.— 
The  totalof  these  items  clainied  is  $4^680,21.  They  were  disallowed 
by  the  ordnance  section  because  they  were  included  as  a  part  of  the 
overhead,  for  which  an  allowance  had  been.  made. 

We  find  that  these  items  were  included  ia  computing  the  amount 
of  overhead.  Since  this  contract  was  suspended  at  the  same  time 
contract  No.  695A  was  suspended  and  before  daimaCLt  had  made  any 
production  under  contract  No.  2766 A,  there  appears  to  be  no  good 
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reason  why  the  items  contended  for  should  be  allowed  under  contract 
2766A,  either  as  overhead  or  otherwise,  and  it  appears  that  these  items 
were  considered  as  a  part  of  the  overhead  which  was  amortized  under 
contract  No.  695A.  It  is  therefore  the  opinion  of  this  board  that  the 
action  of  the  ordnance  section  in  disallowing  these  items  was  correct. 

10.  (b)  Travelinff  expenses. — Claimant  c<»nplains  of  the  acts  of 
the  ordnance  section  in  disallowing  an  item  of  $611.17  for  the  ex- 
pense of  two  trips  of  claimant's  representative  to  Washington  after 
ttie  armistice  for  the  purpose  of  consulting  with  ordnance  officers 
relative  to  the  disposition  of  increased  facilities.  The  ordnance  sec- 
tion disallowed  this  expense  because  the  trips  were  not  necessary  for 
the  performance  of  the  contract. 

We  agree  with  the  conclusion  reached  by  the  ordnance  section  that 
the  items  in  question  should  be  disallowed. 

11.  {c)  Fire  insurance. — This  item  of  $642.59  was  also  disallowed 
by  the  Ordnance  Section,  and  claimant  contends  that  in  this  that 
section  was  in  error.  For  the  reason  stated  under  paragraph  (a) 
it  is  the  opinion  of  this  Board  that  the  action  of  the  Ordnance  Sec- 
tion in  disallowing  this  item  was  correct. 

12.  {d)  Salaries. — ^Claimant  contended  that  it  was  entitled  to 
$43,174.18  as  salaries  of  its  officials  and  employees  during  the  period 
claimant  was  preparing  its  plant  for  the  manufacture  of  shells. 
Claimant  had  previously  received  20  per  cent  of  the  labor  cost  of 
installing  the  increased  facilities  as  an  overhead  charge  in  addition 
to  the  actual  cost.  The  Ordnance  Section  allowed  3  per  cent  of  the 
cost  of  the  increased  facilities  in  addition  to  the  20  per  cent  thereto- 
fore allowed  claimant  and  paid  by  the  Government  as  overhead  ex- 
pense in  connection  with  the  installation  of  its  facilities,  and  made  an 
award  under  this  item  of  $8,361.64. 

13.  It  is  difficult  to  apportion  the  overhead  properly  chargeable  to 
this  contract,  in  view  of  the  fact  that  claimant  at  the  time  it  was 
installing  the  increased  facilities  under  contract  No.  2766A,  was  also 
engaged  in  performing  contract  695Ap  and  also  carrying  on  its  auto- 
mobile business  in  a  small  way  in  separate  buildings.  We  know  of 
no  rule  which  authorizes  the  fixing  of  any  definite  percentage  of 
overhead  which  could  be  awarded  in  addition  to  the  20  per  cent  which 
claimant  has  heretofore  received.  There  is  no  evidence  in  the  record 
and  nothing  in  the  file,  and  claimant  has  made  no  showing  wliich 
authorizes  this  Board  to  interfere  with  the  award  of  the  Ordnance 
Section  as  to  this  item. 

14.  It  may  be  remarked  in  passing  that  the  23  per  cent  which 
claimant  will  have  received  if  it  accepts  this  award  as  overhead  ex- 
pense during  the  time  that  it  was  preparing  to  enter  upon  the  per- 
formance of  this  contract,  appears  to  this  Board  to  be  a  fair  and 
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just  allowance,  and  the  act  of  the  Ordnance  Section  in  this  regard  is 
approved. 

15.  (e)  Rehabilitation. — The  claim  for  rehabilitation  is  $20,000. 
The  Ordnance  Section  made  no  allowance  whatever  for  this  item.  It 
is  the  opinion  of  this  Board  that  the  Ordnance  Section  was  wrong  in 
making  no  allowance  under  this  contract  for  rehabilitation.  The  ex- 
pense of  moving  what  is  termed  the  "  third  line  "  of  machinery  which 
was  installed  for  the  puipose  of  carrying  out  the  terms  of  contract 
No.  2766A  and  the  expense  of  making  the  repairs  made  necessary  on 
account  of  the  removal  of  such  machinery,  together  with  the  propor- 
tionate part  of  the  overhead  during  the  period  of  repair  and  removal 
is  a  proper  element  of  cost  of  rehabilitation  under  this  contract,  and 
it  should  be  so  charged. 

16.  The  unfairness  to  claimant  to  allow  this  item  under  the  first 
contract  is  evident  when  it  is  considered  that  under  the  first  contract 
there  was  substantially  two-thirds  performance  while  under  the  lat- 
ter contract  there  was  no  production.  In  other  words,  to  allow  the 
rehabilitation  charges  properly  chargeable  to  the  second  contract  as 
an  item  under  the  first  contract  is  to  give  claimant  an  award  of  sub- 
stantially only  one-third  of  the  amount  properly  chargeable  to  the 
second  contract,  while  if  this  item  of  rehabilitation  is  made  as  an 
award  under  the  second  contract  the  claimant  is  entitled  to  the  full 
amount  thereof,  since  there  can  be  no  amortization  of  the  item  under 
the  second  contract  because  of  the  lack  of  production. 

17.  The  other  item  of  rehabilitation  reconamended  for  allowances 
under  the  first  contract  is  not  properly  allowable  under  the  second, 
because  the  expense  incident  to  resuming  commercial  business  was 
not  increased  by  reason  of  the  fact  that  the  second  contract  had  been 
entered  into,  as  at  that  time  claimant's  entire  plant  was  already  en- 
gaged in  Government  production  under  the  first  contract. 

DISPOSmON. 

1.  The  War  Department  Claims  Board,  Appeal  Section,  hereby 
transmits  its  decision  in  case  No.  150-C-2882  to  the  Ordnance  Section 
for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Fowler  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


OoioBBR  e,  1920. 
Case  No.  2909. 

In  re  CLAIK  OF  E.  I.  lOKG. 

1.  DITE&EST. — ^Interest  is  not  allowable  unless  the  contract  or  a  statute  pro- 

▼Idei  for  it. 

2.  LSGinXATE  EXPENSES. — Expenses  of  filing  a  claim  against  the  War  De- 

partment are  not  allowable,  since  they  have  no  connection  with  per- 
formance of  any  contract  or  agrreement  by  the  claimant. 

3.  COHSTEVCTION  OF  AWA&D. — Where  the  Government  in  making  a  partial 

or  preliminary  award  inserts  a  clause  to  the  effect  that  '*  an  adjustment, 
payment,  or  discharge  of  said  agreement  upon  a  fair  and  equitable  basil 
will  include  the  allowance  to  the  claimant  of  the  sum  of  not  less  than 
17,642.88,"  and  such  clause  refers  expressly  to  specific  items  of  the  claim, 
on  which  the  total  award  equals  the  minimum  stated,  the  insertion  of 
such  clause  in  the  preliminary  award  does  not  itself  constitute  a  separata 
award  on  the  whole  claim  and  the  Government  is  not  thereby  estopped 
from  determining  such  total  award  without  reference  to  such  minimum 
attached  to  specific  items  as  above  set  forth. 

4.  DOUBLE  GOXPElfSATIOK. — Where  a  claimant  has  been  paid  an  additional 

sum  per  bushel  for  castor  beans  obtained  from  subcontractors,  for  the 
express  purpose  of  compensating  him  for  special  services  in  obtaining 
them,  he  will  not  be  further  compensated  under  a  general  claim  for  such 
services  in  the  process  of  settlement  of  his  contract. 

5.  GXAIX  AKD  DECISION. — Appeal  under  Purchase,  Storage  and  Traffic  Supply 

Circular  No.  46,  1918,  from  an  award  of  the  Air  Service  Claims  Board  on 
a  claim  arising  out  of  a  formally  executed  prime  contract  for  castor 
beans,  which  the  Board  of  Contract  Adjustment  found  on  December  11, 
1919,  to  constitute  a  valid  agreement  and  transmitted  to  the  Air  Service 
Claims  Board  for  award.  Held,  the  award  made  by  the  Air  Service  Claims 
Board  is  afllrmed. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTI  AND  DECISION. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  under  the  provisions  of  Supply  Circular  No. 
46,  Purchase,  Storage,  and  Traffic  Division,  General  Staff,  1919,  from 
an  award  made  by  the  Air  Service  Claims  Board,  in  settlement  of  the 
claim  of  E.  L.  Long  as  prime  contractor,  based  on  the  contract  claim- 
ant had  with  the  Signal  Corps  of  the  United  States  Government  for 
the  growing  of  castor  beans. 

48090—21 64  889 
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2.  On  December  11, 1919,  the  War  Department  Board  of  Contract 
Adjustment  found  an  agreement  had  been  entered  into  between 
claimant  and  the  Government.  Certificate  Form  C  was  issued  and 
the  claim  was  forwarded  to  the  Air  Service  Claims  Board  to  de- 
termine the  amount  of  the  award  due  claimant  under  the  decision  of 
the  Board  of  Contract  Adjustment  above  referred  to.  The  itemized 
statement  of  claim  filed  by  claimant  with  the  Air  Service  Claims 
Board  was  as  follows : 

Insurance W.  20 

Automobile  expense — ^gasoline,  repairs,  etc 21Z94 

Depreciation  on  automobile: 

Original  cost $895. 00 

Salvage  value 300.00 

595i00 

Interest 245. 7ft 

Freight,  drayage,  and  express 504.85 

Hulling  machines 594. 00 

Hulling  expenses 2,676.84 

Traveling  expenses  in  connection  with  castor-bean  crop 215.00 

Expense  of  two  trips  to  Washington,  D.  C 550.00 

Telephone,  telegraph,  and  advertising 105.02 

Seed 1.002.00 

Rent  of  office  and  warehouse 1,085.00 

Incidentals 1 250.00 

Expense  In  filing  claims 50.00 

Personal    services 7,  I.'jO.OO 

15, 283. 61 
Beans  produced  by  growers: 

Paid  or  credited,  4,789.84  bushels,  at  $4.50 21,554.28 

36, 837. 89 
Less: 

Received  from  Government,  5,041  bushels,  at  $5.25..-  $24, 465. 45 

Hulling  (4,789.84  bu.,  at  12^) $574.78 

Seed 982. 06 

Freight 67. 44 

Sacks 68. 04 

1, 600. 32 

28, 155. 77 

8.682.12 
Award   "A"    (12-19-19) 5, 700. 00 

2.982.12 

3.  The  Air  Service  Claims  Board  made  an  investigation  of  the 
claim,  and  on  December  19,  1919,  made  a  partial  award  of  $5,700. 
which  was  accepted  by  claimant  on  December  20, 1919.  This  partial 
award  contains  in  the  preamble  the  following  clause : 

"  That  an  adjustment,  payment,  or  discharge  of  said  agreement 
upon  a  fair  and  equitable  basis  will  include  the  allowance  to  the 
climant  of  the  sum  of  not  less  than  $7,642.33,  with  respect  to  the  fol- 
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lowing  separable  items  as  shown  in  claim  of  E.  L.  Long,  recapitula- 
tion, hereto  attached,  namely : " 

Then  follows  a  statement  enumerating  the  various  items  of  the 
the  claim  amounting  to  $15,283.61.  The  award  is  concluded  with 
the  following  stipulations : 

"That  it  is  not  at  this  time  possible  to  make  a  complete  award 
with  respect  to  this  agreement,  and  it  is  of  advantage  to  the  United 
States  to  make  an  award  at  this  time  with  respect  to  said  separable 
items,  and  that  there  is  not  included  in  this  award,  by  itself  or  to- 
gether with  awards  heretofore  made  with  respect  to  said  agreement^ 
any  prospective  or  possible  profits  on  any  part  of  said  affreement 
beyond  the  goods  and  supplies  delivered  to  and  accepted  by  the 
United  States  thereunder,  and  a  reasonable  remuneration  for  ex- 
penditures and  obligations  or  liabilities  necessarily  incurred  in  per- 
forming or  preparing  to  perform  said  agreement. 

"  The  Secretary  of  War  hereby  awar&  to  said  contractor  the  sum 
of  $5,700,  in  partial  adjustment,  payment,  and  discharge  of  said 
items,  title  to  no  property  to  vest  in  the  Government  hereunder. 

'^  The  extent  to  which  this  award  is  made  with  respect  to  any  por- 
tion of  the  agreement  which  was  sublet  is  as  follows :  None." 

4.  On  June  18,  1920,  claimant  was  notified  by  the  Air  Service 
Claims  Board  that  a  final  award  had  been  made  in  the  sum  of  $38.91, 
the  award  being  itemized  as  follows : 

Insurance $45.  20 

AutomobUe  expense — gasoline,  repairs,  etc , 212. 94 

Depreciation  on  automobile 595.00 

Traveling  expense  in  connection  with  crop ^ 215. 00 

Expense  of  two  trips  to  Washinpjton 550.00 

Telegraph,  telephone,  and  advertising 105.02 

Rent  of  office  and  warehouse 1,085.00 

Incidentals 150.  00 

2, 958. 16 
Cost  of  hulling,  freight,  and  seed— ^ $4,777.69 

Deducted  from  subcontractors 1, 690. 32 

Net  loss 3, 057. 37 

Administration  expense 2,958.16 

6, 045.  53 
10  per  cent 604.  55 

3,  562.  71 

Freight,  drayage,  and  express 504. 85 

Hulling  machines 594.  OO 

Hulling  expense 2, 676. 84 

Seed 1, 002. 00 

Paid  for  beans 21,  554.  28 

Personal  services 4, 000. 00 

33, 894.  68 
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Received  from  Government $26,405.45 

Received  from  subcontractors 1, 600. 32 

25, 155. 77 

5, 738. 91 
Partial  award  (12-19-19) 5.700.00 

Amount  due 38. 91 

5.  On  July  1, 1920,  claiiaant  notified  the  Air  Service  Claims  Board 
that  he  desired  to  appeal  from  the  action  of  that  board  in  making  the 
final  award  to  the  Board  of  Oontract  Adjustment.  The  appeal  was 
general  and  to  the  effect  that  the  gross  award  did  not  adjust,  pay,  or 
discharge  upon  a  fair  and  equitable  basis  the  agreement  on  which 
the  claim  was  presented;  and  further  that  the  Air  Service  Claims 
Board  in  its  award  dated  December  18, 1919,  determined  that  claim- 
ant  was  entitled  to  not  less  than  $7,600,  and  that  the  total  of  the  two 
awards  made,  to  wit,  $5,738.91,  is  less  than  $7,600. 

6.  In  order  for  the  Appeal  Section,  War  Department  Claims 
Board,  to  intelligently  pass  on  the  question  of  whether  or  not  the 
award  by  the  Air  Service  Claims  Board  is  fair  and  equitable,  it  is 
necessary  to  take  up  each  item  upon  which  there  appears  a  difference 
between  the  amount  claimed  and  the  sum  awarded  by  that  board. 
Claimant  has  been  requested  to  submit  any  further  evidence  which 
he  might  desire  upon  these  items,  but,  through  his  attorney,  has 
advised  the  Board  that  he  does  not  wish  to  offer  other  evidence,  and 
the  case  must,  therefore,  be  considered  on  the  record. 

*  7.  We  have  carefully  considered  the  entire  record,  including  all 
testimony  taken  by  the  Air  Service  Claims  Board,  and  also  the 
general  policy  of  that  board  in  settling  the  many  claims  of  prime 
contractors  and  subcontractors  which  grew  out  of  the  efforts  of 
the  Signal  Corps  to  secure  a  supply  of  castor  beans  for  the  Air  Serv- 
ice. The  Air  Service  Claims  Board  4vas  vested  with  the  authority 
to  adjust  this  claim  upon  a  fair  and  equitable  basis,  and  our  ob- 
servations lead  us  to  the  conclusion  that  that  board  has  at  all  times 
endeavored  to  make  settlement  with  the  prime  contractors  and  sub- 
contractors upon  a  fair  and  equitable  basis.  The  niaking  of  the 
final  award  in  all  of  the  castor-bean  claims  has  called  for  the  ex- 
ercise of  great  care  and  discretion.  In  no  case  will  the  Appeal  Sec- 
tion increase  an  award  unless  it  conclusively  appears  that  the  amount 
of  the  award  is  not  sufficient  to  cover  the  cost  of  "  the  goods  and 
supplies  delivered  to  and  accepted  by  the  United  States  and  a  reason- 
able remuneration  for  expenditures  and  obligations  or  liabilities 
necessarily  incurred  in  performing  or  preparing  to  perform  "  the 
agreement  upon  which  the  cluim  is  based,  computed  ''  upon  a  fair 
and  equitable  basis." 
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8.  We  find  no  occasion  to  disturb  any  item  of  the  award  which  is 
not  disputed  by  claimant,  and  we  will  therefore  take  up  only  those 
items  as  to  which  there  appears  a  difference  between  the  amount 
claimed  and  the  sum  awarded  by  the  Air  Service  Claims  Board. 

« 
INTEREST. 

9.  The  item  of  interest,  amounting  to  $245.76,  was  entirely  dis- 
allowed by  the  Air  Service  Claims  Board.  This  was  a  proper  dis- 
allowance in  view  of  the  fact  that  interest  was  not  stipulajbed  in 
the  contract.  It  is  well  settled  that  interest  does  not  run  against  the 
Government  unless  the  contract  or  a  statute  provides  for  same.. 

INCIDENTALS. 

10.  The  Air  Service  Claims  Board  reduced  the  item  of  incidentals 
from  $250  to  $150.  Claimant  did  not  submit  vouchers  or  receipts 
covering  these  incidentals  but  submitted  an  estimate  for  same 
amounting  to  $250.  The  Air  Service  Claims  Board,  after  consider- 
ing these  small  expenditures  of  claimant  as  compared  to  like  expendi-^ 
tures  made  by  other  prime  contractors,  determined  that  $150  would 
cover  the  incidental  expenditures  which  should  have  been  made  by 
claimant  in  the  performance  of  this  contract.  In  view  of  the  fact 
that  claimant  admits  that  this  item  is  an  estimate  and  the  fact  that 
the  Air  Service  Claims  Board  has  had  the  opportunty  to  investigate 
the  incidental  expenses  in  connection  with  the  performance  of  simi- 
lar contracts  by  18  other  prime  contractors,  it  is  considered  that  the 
award  of  $160  on  this  item  is  sufficient,  and  the  action  of  the  Air 
Service  Claims  Board  in  reducing  this  item  to  $150  is  therefore 
affirmed. 

EXPENSES    OF   FILING   CLAIM. 

\ 

11.  The#item  of  $50  for  expenses  in  connnection  with  filing  this 
claim  was  disallowed  by  the  Air  Service  Claims  Board.  The  act 
of  March  2,  1919,  does  not  authorize  the  Secretary  of  War  to  reim- 
burse the  claimant  for  expenses  incurred  in  prosecuting  a  claim 
against  the  War  Department,  and  it  is  found  therefore  that  this  item 
must  be  entirely  disallowed. 

PERSONAL   SERVICES. 

12.  The  Air  Service  Claims  Board  reduced  the  item  of  personal 
services  from  $7,150  to  $4,000.  Claimant  advances  in  support  of  a 
full  allowance  of  this  item  the  contention  that  inasmuch  as  the  Air 
Service  Claims  Board  placed  in  the  preliminary  award  of  December 
23,  1919,  the  statement  ^'that  an  adjustment,  payment,  or  discharge 
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of  said  agreement  upon  a  fair  and  equitable  basis  will  include  the 
allowance  to  the  claimant  of  the  sum  of  not  less  than  $7,642.33,"  the 
Government  is  thereby  estopped  from  reducing  the  amount  of  the 
final  award  to  a  sum  which,  added  to  the  $5,700  actually  awarded  on 
December  19,  1919,  would  make  a  total  of  less  than  $7,642.33.  In 
his  argument  before  this  Board,  claimant's  attorney  admitted  that 
the  Government  could  reduce  the  items  on  which  audits  were  neces- 
sary but  insisted  that  the  Government  was  powerless  to  reduce  the 
item  of  personal  services  to  a  sum  below  $7,150. 

13.  It  will  be  noted  that  the  items  carried  in  the  preliminary  award 
of  December  19,  1919,  amount  to  $15,283.61,  and  that  the  statement 
on  which  claimant  bases  the  estoppel  of  the  Government  was  that 
an  adjustment  of  the  agreement  would  include  the  allowance  of  not 
less  than  $7,642.33  "  with  respect  to  the  following  separable  items,  as 
shown  in  claim  of  E.  L.  Long — recapitulation — hereto  attadied, 
namely,"  enumerating  thereafter  the  items  amounting  to  $15,283.61. 
The  final  award  shown  in  paragraph  4  hereof  reveals  the  fact  that  the 
items  listed  in  the  preliminary  award  were  reduced  by  $3,565.76  only 
and  that  claimant  has  therefore  been  allowed  $11,717.85  of  the  "  sepa- 
rable items,"  amounting  to  $15,283.61.  It  appears,  therefore,  that  the 
preliminary  award  stated  that  claimant  should  be  allowed  not  less 
than  $7,642.33,  and  that  claimant  was  paid  considerably  more  than 
$7,642.33 ;  i.  e.,  $11,717.85. 

14.  Even  if  the  preliminary  award  had  not  carried  items  amount- 
ing to  $15,283.61,  claimant  has  failed  to  show  that  he  has  been  dam- 
aged in  any  manner  through  the  placing  in  the  preliminary  award 
of  the  statement  that  a  sum  of  not  less  than  $7,642.33  should  be 
allowed. 

15.  The  statement  that  the  sum  of  not  less  than  $7,642.33  should  be 
allowed  was  not  an  award  of  $7,642.33,  but  merely  showed  that  claim- 
ant should  be  allowed  at  least  that  sum  with  respect  to  the  items 
amounting  to  $15,283.61.  The  award  of  December  19, 191©,  was  for 
the  sum  of  $5,700  only,  and  the  Government  was  thereby  boimd  to 
pay  claimant  this  sum  of  $5,700  and  nothing  more. 

16.  Claimant  has  appealed  to  the  Appeal  Section,  War  Depart- 
ment Claims  Board.  This  section  is  authorized  to  trv  de  novo  all 
claims  appealed  to  this  section,  including  the  various  items  involved 
herein.  The  Air  Service  Claims  Board  awarded  claimant  the  sum 
of  $4,000  for  personal  services,  and  the  Appeal  Section  has  the  au- 
thority to  go  fully  into  the  question  of  the  fairness  of  the  award, 
this  authority  including  the  power  to  approve  this  item  or  increase 
or  decrease  same.  Since  we  Have  arrived  at  the  conclusion  that  the 
statement  in  the  preliminary  award  relative  to  an  allowance  of 
$7,642.33  did  not  preclude  the  Air  Service  Claims  Board  from  re- 
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ducing  the  claimant's  item  of  personal  services  from  $7,150  to  $4,000, 
it  now  becomes  necessary  to  determine  whether  this  item  is  a  fair 
and  equitable  remuneration  to  claimant.  Claimant  testified  at  a 
hearing  before  the  Air  Service  Claims  Board  that  his  services  were 
worth  approximately  $6,000  per  year,  this  being  based  on  his  earn- 
ings during  the  three  years  preceding  1918,  as  follows :  1916,  $6,700 ; 
1916,  $6,500 ;  1917,  $6,896.  It  appears  that  during  these  years  claim- 
ant was  not  farming  but  was  engaged  in  buying  and  selling  ''  cotton 
seed,  peanuts,  and  broom  com  principally,"  and  that  the  figures 
given  were  the  profits  made  by  claimant  in  this  line  of  business. 

17.  The  itemized  statement  of  personal  services  covers  the  fol- 
lowing : 

Ten  months,  from  Jan.  1st  to  Nov.  1st,  1918,  at  $500.00  per  month,  for  which 
period  claimant  states  that  his  entire  time  was  devoted  to  work  in  connection 
with  the  castor-bean  contracts. 

Two  months,  Nov.  and  Dec,  1918,  at  $250.00  per  month,  during  which  period 
claimant  states  that  he  devoted  one-half  of  his  time  to  this  work. 

Eleven  months,  from  Jan.  1st,  1919,  to  Dec.  1st,  1919,  at  $150.00  per  month. 
Claimant  states  that  he  considers  this  a  reasonable  salary  for  his  services  in 
securing  information  necessary  to  support  the  subcontractors*  claims. 

The  third  part  of  the  statement  covering  personal  services,  i.  e., 
for  11  months,  from  January  1, 1919,  to  December  1, 1919,  should  be 
eliminated  in  view  of  the  fact  that  this  covers  a  request  for  the  pay- 
ment of  services  for  time  devoted  to  the  prosecution  of  the  claim 
against  the  War  Department  and  not  for  time  devoted  to  the  per- 
formance of  the  contract.  This  leaves  for  determination  the  value 
of  claimant's  services  during  the  10  months'  period  from  January  1 
to  November  1, 1918,  and  the  2  months'  period  from  November  1  to 
December  31,  1918,  for  which  time  claimant  asks  a  remuneration  of 
$5,500,  and  for  which  services  claimant  has  been  allowed  in  the 
award  the  sum  of  $4,000  only. 

18.  Claimant  has  apparently  failed  to  take  into  consideration  the 
fact  that  he  has  been  paid  the  sum  of  $3,592.38,  being  75  cents  per 
bushel  on  4,789.84  bushels  of  beans  secured  from  his  subcontractors. 
On  October  26,  1918,  when  claimant  was  advised  that  the  price  of 
castor  beans  had  been  increased  from  $3.50  per  bushel  to  $4.50  per 
bushel,  he  was  also  instructed  to  the  effect  that  75  cents  per  bushel 
would  be  added  to  the  price  of  $4.50  per  bushel  "  in  order  to  pay  you 
for  the  services  you  have  rendered  in  connection  with  subcontracts." 
Claimant  has  been  paid  the  sum  of  $3,592.38,  possibly  considered  by 
him  as  a  profit  on  the  beans  delivered  by  him  to  the  Government, 
which,  added  to  the  $4,000  covered  in  the  award,  makes  a  total  of 
$7,592.38  made  by  claimant  in  connection  with  his  castor-bean  con- 
tract. This  does  not  include  the  profit  made  by  claimant  on  251.16 
bushels  of  beans  delivered  by  him  to  the  Government,  in  which  sub- 
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contractors  were  not  involved.  Therefore,  as  claimant  values  liis 
services  at  $6,000  per  year,  the  sum  of  $7,692.38  has  well  remunerated 
him  for  the  time  he  has  devoted  to  his  castor-bean  contract  The 
item  of  personal  services  was  determined  by  the  Air  Service  Clums 
Board  in  accordance  with  a  schedule  which  has  been  applied  to  the 
settlement  of  the  claims  of  18  other  prime  contractors,  and,  as  this 
schedule  seems  to  remunerate  claimant  for  the  time  devoted  to  the 
contract,  the  amount  of  this  item  of  the  award  will  not  be  disturbed. 

DisPosrrioN. 

A  copy  of  this  decision  will  be  transmitted  to  the  Air  Service  Sec- 
tion, War  Department  Claims  Board,  for  its  information. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


Ootobbh  6, 1920. 
Case  No.  1491. 

In  re  CLAJX.  OF  PHIXIF  CABET  CO. 

1.  CLAIM  AND  DECISION. — This  case  was  decided  by  the  Board  of  Contract 
Adjustment  on  February  27,  1920,  and  relief  denied.  At  claimant's  re- 
<2iiest  the  case  was  subsequently  reconsidered,  and  under  date  of  June  18, 
1920,  the  Board  of  Contract  Adjustment  rendered  another  decision  in 
which'  relief  was  granted.  The  second  decision  has  been  referred  by  the 
Board  of  Contract  Beview  and  Claims  Board,  Construction  Division,  ITnited 
States  Army,  to  the  Appeal  Section  of  the  War  Department  Claims  Board 
for  reconsideration.  ITpon  such  reconsideration,  Held,  that  the  claimant 
be  denied  all  relief.  (For  a  full  statement  of  the  facts  and  former  deci- 
sion, see  Decisions  of  the  Board  of  Contract  Adjustment,  Yol.  8,  p.  1028.) 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

ON  R£00K8n>EBATI0K. 

1.  On  February  27,  1920,  the  Board  of  Contract  Adjustment  ren- 
dered a  decision  in  the  above  claim  denying  claimant  any  relief.  On 
March  2,  1920,  claimant  asked  for  a  reconsideration  of  that  decision 
and  on  June  18,  1920,  the  Board  of  Contract  Adjustment  rendered 
another  decision  in  which  relief  was  granted.  The  second  decision 
did  not  vacate  the  first  decision  or  make  any  reference  to  it  in  any 
way.  The  claim  was  returned  to  the  Board  of  Contract  Review  and 
Claims  Board,  Construction  Division,  United  States  Army,  for  ad- 
justment in  accordance  with  the  decision  of  June  18,  above  mentioned. 
That  Board  was  of  the  opinion  that  the  Board  of  Contract  Adjust- 
ment had  erred  in  its  decision  of  June  18,  granting  claimant  relief 
and  has  asked  that  that  decision  be  reconsidered. 

2.  On  November  2,  1918,  the  Construction  Division,  United  States 
Army,  issued  to  Philip  Carey  Co.  requistion  No.  101  as  follows : 

Washington,  D.  C, 
(Date :)  November  £nd^  1918. 
Project  No.  3005-4. 
Req.  No.  101,  Fort  Benjamin  Harrison. 

Indicate  this  No.  on  invoice. 
File  No.  411.2  CR~MT  (Fort  Benjamin  Harrison). 
From :  Officer  in  Charge  Construction  Division. 
To:  Philip  Carey  Co.,  Lockland,  Cincinnati,  Ohio. 
Subject :  Fibre  Wall  Board. 

You  are  hereby  authorized  to  proceed  with  immediate  production 
of  the  following  materials : 

1,200,000  sq.  ft.  (approx.)  U.  S.  Government  Specification  Wall 
Board  3/16"  x  48"  x  8'.    Price,  $23.50  per  1,000  sq.  ft.    Board  to 
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contractors  were  not  involved.    Therefore.     -^'■^  Board  and  War 
services  at  $6,000  per  year,  the  sum  of  $7  ^    ^^^  November  2nd,  1918. 
him  for  the  time  he  has  devotea  to 
item  of  personal  services  was  det^         ^^^. 

Board  in  accordance  with  a  p  yWder  will  be  made  by  Bedford 

■  1-'/, '-^  •* 

settlement  of  the  claims  of         y    ,    •     ,  -  ^  rr  c 

schedule  seems  to  remur  \.^  ;5^desired,  communicate  with  U.  b. 

.....  .  ^;/brt  Benjamin  Harrison. 

contract,  the  amount  r  '  ;^/(,  Government  inspector. 

-  ri^'J Sovember  11th,  balance  by  November 

•     ,^-  fvirf^y-    Camp  Extension. 
A  copy  of  t'     ,    .v^'v''^.iif meting  Quartermaster,  for  the  account  of 
tion,  WarD         ,    .'  \<i>ist.  Co.,  Fort  Benjamin  Harrison,  Indian- 
Lieut.  C     ./••S''''^^ ' 

peai  oec       a  ^  /•'  ^  g  which  must  be  cabefully  followed. 

Board.       /*       ;>^^" 

.  j^iediately    wire    date    of    shipment,    car  number, 

,^v/{  ,,/fing  or  name  of  Express  Co.,  to  Production  Dept, 

*  r*' ;!  pivision,  Washington,  D.  C. 

/■  /n''"'',yr  B/L  and  invoice  to  Expediting  Dept.,  Construction 

r>  1  •"''''  .r/zial  and  two  copies  of  B/L  and  original  and  three  copies 
!/.•'•' '^^"to  consignee. 
^^/;>;"'yjgding  must  show  contractor's  order  number.     (Noncom- 
*  '''^'  ^sMith  these  instructions  will  result  in  delayed  payment  of 

i;j»''^'  '  R.  C.  Marshaix,  Jr.^ 

Brig,  Gen,^  U.  S,  ^4.,  Chief  of  Construction  Divtswn, 
By  (Signed)  C  M.  Foster, 

Capt.^  Quartermaster  Corps. 
jvnV  :WP  :FE. 

To  Constructing  Quartermaster: 

The  above  is  an  exact  copy  of  authorization  covering  the  materials 
promptly.  Kindly  have  contractor  forward  confirming  order 
promptly. 

R.  C.  Marshall,  Jr., 
Brig,  General^  U.  S,  A.^  in  Charge  Construction  Division^ 

By , 

Major ^  Quartermaster  Corps, 

3.  Claimant  company  commenced  to  manufacture  fiber  wall  board 
to  fill  this  requisition,  and  on  November  8,  1918,  had  completed  one 
carload.  This  was  inspected  by  a  Government  inspector  and  was 
rejected  by  him  because  it  failed  to  stand  the  absorption  test  required 
by  the  Government  specifications.  Claimant's  superintendent,  Mr. 
MuUer,  informed  the  inspector  that  the  wall  board  could  be  made 
to  meet  the  absorption  test  by  paraffining,  but  that  if  this  were  not 
permitted  by  the  Government  no  further  shipments  could  be  made 
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-^  supply  of  material  (chip  board)  could  be  obtained  from 

nspector  reported  this  to  the  officer  in  charge  and  on 

1918,  the  following  telegram  was  sent  claimant  com- 

iS  one  twenty  one  B  Camp  Knox  one  million  four 
.11  four  thousand  square  feet  Government  specification 
a  and  order  one  naught  seven  B  Camp  Knox  nine  himdred 
aix  thousand  square  feet  and  one  naught  one  Fort  Benjamin 
.risen  twelve  hundred  thousand  square  feet  period.    This  action 
caken  because  of  your  inability  to  manufacture  goveriunent  specifica- 
tion wall  board  as  reported  by  Inspection  Department." 

4.  Claimant  protested  against  this  cancellation  and  was  told  that 
it  would  have  been  canceled  anyway  on  account  of  the  signing  of  the 
armistice.  No  more  material  was  manufactured  to  be  applied  on 
this  order,  but  claimant  used  the  material  which  it  had  on  hand  in 
its  commercial  business  and  then  presented  this  claim  for  $7,183.34, 
which  siun  represents  the  difference  between  the  cost  of  718,334  pounds 
of  chip  board  at  $60  per  ton,  the  amount  necessary  to  fill  the  order 
for  1,200,000  square  feet  of  wall  board,  all  of  which  it  had  in  stock 
or  ordered  at  the  time  requisition  No.  101  was  canceled,  and  the 
price  which  it  had  to  pay  for  chip  board,  namely,  $40  per  ton,  on 
February  28,  1919,  when  it  had  to  again  go  into  the  market  and 
purchase  chip  board  for  its  commercial  business. 

5.  Requisition  No.  101  is  not  a  formal  contract  executed  in  the 
manner  required  by  section  3744,  Revised  Statutes,  nor  is  it  a  formal 
purchase  order  within  the  exceptions  thereto.  It  was  intended  that 
this  requisition  should  be  confirmed  by  the  Bedford  Stone  &  Con- 
struction Co.,  the  prime  contractor  operating  under  the  Government 
contract.  It  does  riot  appear  that  it  was  ever  confirmed  by  that  com- 
pany. The  result,  therefore,  is  that  an  informal  agreement  arose 
between  claimant  company  and  the  United  States.  It  is  an  agree- 
ment that  comes  within  the  provisions  of  the  act  of  March  2, 1919.  It 
is  therefore  necessary  to  determine  whether  or  not  claimant  made  any 
expenditures  or  incurred  any  obligations  upon  the  faith  thereof  prior 
to  November  12,  1918,  and  whether  it  sustained  any  loss  bj'^  reason  of 
the  cancellation  of  the  requisition. 

6.  Claimant  admits  that  the  chip  board  in  question  was  not  pur- 
chased for  the  purpose  of  filling  this  requisition,  but  that  it  was  pur- 
chased prior  to  November  2,  1918,  viz,  in  September  and  October, 
1918,  for  the  purpose  of  filling  an  order  which  claimant  company  had 
received  from  the  Wm.  Roberts  Co.,  of  Davenport,  Ohio,  the  prime 
contractor  operating  under  a  Government  contract.  The  Roberts  Co. 
canceled  its  order  with  claimant  when  the  Government  canceled  its 
order  with  the  Roberts  Co.    Claimant  company  therefore  either  had 
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just  allowance,  and  the  act  of  the  Ordnance  Section  in  this  regard  is 
approved. 

16.  {e)  Rehahilitation. — The  claim  for  rehabilitation  is  $20,000. 
The  Ordnance  Section  made  no  allowance  whatever  for  this  item.  It 
is  the  opinion  of  this  Board  that  the  Ordnance  Section  was  wrong  in 
making  no  allowance  under  this  contract  for  rehabilitation.  The  ex- 
pense of  moving  what  is  termed  the  "  third  line  "  of  machinery  which 
was  installed  for  the  purpose  of  carrying  out  the  terms  of  contract 
No.  2766A  and  the  expense  of  making  the  repairs  made  necessary  on 
account  of  the  removal  of  such  machinery,  together  with  the  propor- 
tionate part  of  the  overhead  during  the  period  of  repair  and  removal, 
is  a  proper  element  of  cost  of  rehabilitation  under  this  contract,  and 
it  should  be  so  charged. 

16.  The  unfairness  to  claimant  to  allow  this  item  under  the  first 
contract  is  evident  when  it  is  considered  that  under  the  first  contract 
there  was  substantially  two-thirds  performance  while  under  the  lat- 
ter contract  there  was  no  production.  In  other  words,  to  allow  the 
rehabilitation  charges  properly  chargeable  to  the  second  contract  as 
an  item  under  the  first  contract  is  to  give  claimant  an  award  of  sub- 
stantially only  one-third  of  the  amount  properly  chargeable  to  the 
second  contract,  while  if  this  item  of  rehabilitation  is  made  as  an 
award  under  the  second  contract  the  claimant  is  entitled  to  the  full 
amount  thereof,  since  there  can  be  no  amortization  of  the  item  under 
the  second  contract  because  of  the  lack  of  production. 

17.  The  other  item  of  rehabilitation  recommended  for  allowances 
under  the  first  contract  is  not  properly  allowable  under  the  second, 
because  the  expense  incident  to  resuming  commercial  business  was 
not  increased  by  reason  of  the  fact  that  the  second  contract  had  been 
entered  into,  as  at  that  time  claimant's  entire  plant  was  already  en- 
gaged in  Government  production  under  the  first  contract. 

DISPOSITION. 

1.  The  War  Department  Claims  Board,  Appeal  Section,  hereby 
transmits  its  decision  in  case  No.  150-C-2882  to  the  Ordnance  Section 
for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Mr.  Fowler  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  6, 1920. 
Case  No.  2909. 

in  re  CLAIM  OF  E.  £.  XONG. 

1.  DITEBEST. — Interest  Is  not  allowable  unless  the  contract  or  a  statute  pro- 
vides for  it. 

1  ISOITIMATE  EXPENSES. — Expenses  of  filing  a  claim  against  the  War  De- 
partment are  not  allowable,  since  they  have  no  connection  with  per- 
formance of  any  contract  or  agreement  by  the  claimant. 

t.  CONSTBlTCTIOir  OF  AWARD. — ^Where  the  Oovemment  in  making  a  partial 
or  preliminary  award  inserts  a  clause  to  the  effect  that  ''an  adjustment, 
payment,  or  discharge  of  said  agreement  upon  a  fair  and  equitable  basis 
will  include  the  allowance  to  the  claimant  of  the  sum  of  not  less  than 
17,642.88,"  and  such  clause  refers  expressly  to  specific  items  of  the  claim, 
on  which  the  total  award  equals  the  minimum  stated,  the  insertion  of 
such  clause  in  the  preliminary  award  does  not  itself  constitute  a  separate 
award  on  the  whole  claim  and  the  Oovernment  is  not  thereby  estopped 
from  determining  such  total  award  without  reference  to  such  minimum 
attached  to  specific  items  as  above  set  forth. 

4.  DOUBLE  COKPENSATION. — Where  a  claimant  has  been  paid  an  additional 

sum  per  bushel  for  castor  beans  obtained  from  subcontractors,  for  the 
express  purpose  of  compensating  him  for  special  services  in  obtaining 
them,  he  will  not  be  further  compensated  under  a  general  claim  for  such 
services  in  the  process  of  settlement  of  his  contract. 

5.  CLAUff  AND  DECISION. — Appeal  under  Purchase,  Storage  and  Trafllc  Supply 

Circular  No.  46,  1919,  from  an  award  of  the  Air  Service  Claims  Board  on 
a  claim  arising  out  of  a  formally  executed  prime  contract  for  castor 
beans,  which  the  Board  of  Contract  Adjustment  found  on  December  11, 
1919,  to  constitute  a  valid  agreement  and  transmitted  to  the  Air  Service 
Claims  Board  for  award.  Held,  the  award  made  by  the  Air  Service  Claims 
Board  is  aflirmed. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  under  the  provisions  of  Supply  Circular  No. 
46,  Purchase,  Storage,  and  Traffic  Division,  General  Staff,  1919,  from 
an  award  made  by  the  Air  Service  Claims  Board,  in  settlement  of  the 
claim  of  £.  L.  Long  as  prime  contractor,  based  on  the  contract  claim- 
ant had  with  the  Signal  Corps  of  the  United  States  Government  for 
the  growing  of  castor  beans. 
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provided  that  there  should  be  delivery  in  equal  monthly  instalhnents^ 
commencing  with  10  completed  wagons  in  January,  1918,  and  con- 
tinuing at  the  rate  of  10  wagons  per  month  until  completion  of  the 
contract  on  October  31,  1918.  Each  of  the  foregoing  contracts  con- 
tained the  following  stipulations : 

^^  1.  The  price  for  the  completed  wagons  to  be  delivered  in  Jan- 
uary, February,  March,  and  April,  1918,  shall  be  $185.00  each,  1  o.  b. 
contractor's  works. 

'*'  2.  The  price  for  the  wagons  to  be  delivered  in  May.  1918,  and 
thereafter,  shall  be  adjusted  up  or  down  according  to  tne  price  of 
steel,  as  follows: 

^'  {a)  The  price  of  steel  is  to  be  considered  as  the  base  price  of  soft 
steel  bars,  f .  o.  b.  Pittsburgh,  as  published  in  the  ^  Daily  Iron  Trade 
Review.' 

"(6)  For  the  deliveries  in  any  given  month  the  price  of  steel  on 
the  first  day  of  second  month  preceding  the  month  of  delivery  is  to 
govern. 

"(c)  The  base  price  of  completed  wagons  shall  be  $185.00  when 
steel  is  $3.35  per  cwt. 

"(6?)  For  each  variation  of  5  cents  per  cwt.  in  the  price  of  steel 
the  price  of  a  complete  wagon  shall  vary  65  cents." 

4.  Under  date  of  September  19,  1917,  and  October  25,  1917,  eack 
of  the  original  contracts  was  amended  by  a  proxy-signed  supple- 
mental contract  in  which  the  following  stipulations  appeared: 

"  It  is  hereby  understood  and  agreed  that  the  contractor  may  start 
the  manufacture  and  delivery  of  these  wagons  as  soon  as  it  is  possible 
to  do  so,  completing  the  entire  contract  not  later  than  June  30, 1918. 
Deliveries  must  be  made  commencing  January,  1918,  and  completed 
June  30, 1918,  proportionate  deliveries  per  month  to  be  made  between 
these  dates. 

"  In  view  of  changing  the  date  for  the  final  completion  of  this  con- 
tract, to  wit,  from  October,  1918,  to  June  30,  1918,  it  is  hereby 
agreed  on  the  part  of  the  United  States  that  the  cancellation  clause 
attached  to  and  made  a  part  of  this  contract  is  hereby  amended  to 
include  all  metal  and  all  labor  entering  into  the  entire  number  of 
wagons  contracted  for,  so  there  will  be  no  loss  to  contractor  in  event 
of  cancellation. 

"  It  is  further  agreed  that  the  contractor's  price  for  wagons  for 
the  last  six  tenths  (t\j)  of  this  contract  is  to  be  based  on  the  market 
price  of  steel  bars  at  the  time  or  date  he  is  able  to  place  specifica- 
tions. Variations  up  or  down  to  be  covered  by  Clause  2,  Pars.  C  & 
D,  of  addendum  to  this  contract,  referred  to  as  cancellation  clause." 

4.  Payment  at  the  rate  of  $185  per  wagon  has  been  made  for  all 
wagons  covered  by  the  supplemental  contract  of  September  19, 1917, 
by  the  finance  officer  at  Jeffersonville,  Ind.,  with  the  exception  of 
19  wagons  which  were  paid  for  by  the  New  York  zone  finance  office, 
the  price  paid  being  $185  each.  In  addition  to  the  payment  so  made, 
the  finance  officer  at  Jeffersonville,  Ind.,  has  paid  additional  com- 
pensation at  the  rate  of  $8.45  each  on  221  wagons,  or  a  total  of 
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$1,867.45,  on  account  of  change  in  the  price  of  wagons  due  to  fluc- 
tuations in  the  price  of  steel.  Additional  compensation  at  the  rate 
of  $8.45  each  for  the  19  wagons  paid  for  by  the  New  York  zone 
supply  officer  is  claimed  by  the  Eagle  Wagon  Works  under  the  sup- 
plemental contract,  the  amount  of  this  item  of  the  claim  being  $160.55. 

5.  Under  the  supplemental  contract  of  October  25, 1917,  additional 
compensation  at  the  rate  of  $8.45  each,  or  a  total  of  $507,  is  claimed 
for  60  wagons  delivered  subsequent  to  April,  1918. 

6.  Throughout  the  time  involved  in  the  performance  of  the  con- 
tracts the  claimant  was  simultaneously  engaged  on  several  other 
Government  contracts  and  was  orally  advised  to  center  its  produc- 
tion on  contracts  other  than  those  involved  in  this  case.  It  appears 
that  all  of  the  wagons  were  not  completed  nor  delivered  until  No- 
vember 7  and  8,  1918 ;  all  wagons  so  tendered  by  claimant  were  ac- 
cepted by  the  United  States  without  question  as  to  delayed  delivery. 

7.  It  further  appears  from  the  record  that  the  steel  actually  used 
in  the  construction  of  wagons  involved  in  this  case  was  purchased 
March  26, 1917,  prior  to  the  declaration  of  war  by  the  United  States 
and  previous  to  contemplation  or  execution  of  the  contracts  involved. 
The  price  paid  for  said  steel  was  less  than  $4  per  hundredweight,  the 
base  price  upon  which  additional  compensation  at  the  rate  of  $8.45 
per  Avagon  is  based. 

8.  Claimant  contends  that  the  use  of  all  this  steel  was  necessary 
in  order  to  complete  the  contracts  involved  without  undue  delay, 
and  that  such  use  of  said  steel  necessitated  its  diversion  from  com- 
mercial use,  and  further  necessitated  its  replacement  for  such  use  at 
the  rate  of  $4  per  hundredweight. 

9.  Under  date  of  December  6,  1918,  and  April  24,  1919,  re^spec- 
tively,  claimant  was  notified  by  the  office  of  the  depot  quartermaster, 
JefFersonville,  Ind.,  and  by  the  zone  finance  officer,  New  York,  that 
additional  compensation  at  the  rate  of  $8.45  each  would  be  paid  for 
all  wagons  involved  in  this  claim. 

10.  The  Miscellaneous  Claims  Board,  in  considering  the  instant 
claim,  refused  to  aHow  the  additional  compensation,  upon  the  fol- 
lowing grounds ; 

(1)  That  both  supplemental  proxy-signed  'contracts  are  void  and 
without  effect,  for  the  reason  that  neither  of  them  recites  that  the 
specifications  incorporated  in  either  of  the  original  contracts  were 
modified. 

(2)  That  no  additional  advantage  accrued  to  the  United  States 
under  either  of  the  supplemental  contracts,  unless  it  was  the  contem- 
plated earlier  delivery,  and  that  the  additional  advantage  to  the 
United  States  contemplated  by  such  earlier  delivery  was  lost  for  the 
reason  that  actual  deliveries  of  the  wagons  were  not  made  by  claim- 
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ant  until  dates  subsequent  to  those  stipulated  in  both  the  original 
contracts  and  the  supplements  thereto. 

(3)  That  since  the  supplemental  contracts  are  void  and  of  no 
force  or  effect,  the  price  of  wagons  delivered  must  be  determined  by 
.the  provisions  of  the  original  proxy-signed  contracts. 

11.  There  being  no  dispute  as  to  the  facts  in  the  instant  claim,  a 
hearing  is  considered  unnece^ary ;  therefore  the  Board  will  consider 
the  claim  from  the  record  and  the  exhibits  attached  thereto. 

DECISION. 

1.  A  careful  consideration  of  the  papers  and  documents  of  an  evi- 
dentiary nature  filed  with  claimant's  petition  leads  us  to  the  conclu- 
sion that  the  disallowance  by  the  Miscellaneous  Claims  Board  of  the 
amount  claimed  in  the  instant  case  was  not  founded  upon  the  true 
facts  and  is  not  in  accordance  with  the  law  applicable  to  the  case. 
The  decision  of  that  board  should,  therefore,  be  overruled. 

2.  It  appears  from  the  facts  before  us  that  claimant,  after  having 
received  the  two  supplemental  contracts,  dated  September  19,  1917, 
and  October  25,  1917,  manufactured  for  and  delivered  to  the  United 
States  all  of  the  wagons  required  thereunder.  These  wagons  were 
accepted  and  paid  for.  No  question  was  raised  by  the  Government  as 
to  the  acceptance  of  these  wagons  because  of  the  fact  that  they  were 
delivered  at  a  date  long  after  the  supplemental  contracts  expired  by 
limitation.  On  the  contrary,  all  wagons,  with  the  exception  of  69, 
were  paid  for  at  the  rate  of  $185  per  wagon,  plus  $8.45  additional 
cost  due  to  fluctuations  in  the  price  of  steel. 

3.  The  United  States,  in  order  to  have  relied  upon  the  defense  of 
"  failure  of  consideration  "  under  the  supplemental  contracts,  should 
have  taken  advantage  of  the  situation  at  the  time  when  the  claimant 
failed  to  make  deliveries  within  the  time  specified  therein,  but,  having 
accepted  the  wagons  and  having  paid  a  portion  of  the  purchase  price, 
this  action  was  a  waiver  of  its  rights  under  the  claimant's  apparent 
breach  and  a  full  and  complete  acquiescence  to  the  delayed  deliveries. 
We  are  therefore  of  the  opinion  that  the  clainmnt  is  entitled  to  be 
paid  for  the  wagons  so  delivered  at  a  unit  price  of  $185,  plus  what- 
ever additional  costs  may  be  due,  which  amount  shall  be  based  upon 
the  price  of  steel,  as  provided  for  in  clause  2,  paragraphs  (c)  and 
(d),  cancellation  clause,  of  the  supplemental  contracts.  The  relief 
prayed  for  will  accordingly  be  granted. 

DISPOSITION. 

This  Board  will  make  a  statement  of  the  nature,  terms,  and  condi- 
tions of  the  agreements  under  which  the  claimant  is  entitled  to  be 
paid  compensation,  together  with  certificate  Form  C,  and  will  trans- 
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mit  the  same  to  the  Purchase  Section,  War  Department  Claims 
Board,  for  action  in  the  manner  provided  in  subdivision  (c),  section 
5,  Supply  Circular  No.  17,  1919,  Purchase,  Storage  and  TraflSc 
Division. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 
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OcroBER  7,  1920. 
Case  No.  1478. 

In  re  CLAIM  OF  ClEYEXAND  B&ASS  &  COPPER  KILLS. 

1.  CLAIM  AND  DECISION. — This  claim  was  decided  by  the  Board  of  Contract 
Adjustment  on  March  30,  1920,  relief  being  denied.  XTpon  appeal  to  the 
Secretary  of  War  by  claimant,  it  was  directed  that  the  adverse  dedsioa 
be  vacated  and  that  the  case  be  reconsidered  in  accordance  with  accom- 
panying instructions  of  the  Secretary  of  War  as  to  the  basis  of  computa- 
tion of  damages.  tJpon  reconsideration  in  pursuance  of  said  instmctioiLS, 
Held,  that  claimant  be  awarded  damages  in  the  sum  of  f4,233.06.  (For 
a  full  statement  of  the  facts  and  former  decision,  see  decisions  of  the 
Board  of  Contract  Adjustment,  Vol.  4,  p.  747.) 

Mr.  Smith  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  case  was  decided  adversely  to  claimant  by  the  Board  of 
Contract  Adjustment  March  30, 1920. 

2.  From  that  decision  claimant  noted  an  appeal  to  the  Secretary 
of  War.  The  Secretary  of  War,  upoii  a  consideration  of  the  record 
and  the  recommendations  of  the  special  advisers,  under  date  of  Sep- 
tember 8, 1920,  returned  the  record  to  this  Board  with  the  following 
order : 

"  Upon  consideration  of  the  record  in  this  matter,  it  is  directed 
that  the  decision  of  the  Board  of  Contract  Adjustment  be  vacated, 
and  that  the  claim  be  reconsidered  by  the  appeal  section,  War  De- 
partment Claims  Board,  in  cx)nnection  witri  the  accompanying 
recommendations  of  the  special  advisers.  In  case  the  Board  shall  be 
satisfied  that  the  copper  in  Question  was  purchased  at  the  prices 
here  charged  with  the  knowledge  and  approval  of  the  officers  repre- 
senting the  Government  in  connection  with  the  performance  of  the 
contract,  claimant  is  to  be  reimbursed  to  the  extent  of  its  cost,  in- 
cluding any  incidental  expenses  for  transportation  and  the  like, 
which  would  not  have  been  incurred  had  the  copper  been  furnished 
by  the  Government  in  accordance  with  the  terms  of  the  contract.  In 
case  the  Board  shall  not  be  satisfied  that  the  copper  was  purchased 
at  the  prices  here  charged  with  the  approval  of  the  representatives 
of  the  United  States,  then  the  Board  shall  ascertain  whether  the 
damages  which  would  have  resulted  or  were  reasonably  to  be  antici- 
pated if  claimant  had  bought  no  copper,  would  have  been  greater 
than  the  damages  which  the  Government  wUl  sustain  if  it  reim- 
burses claimant  for  what  it  paid  for  the  copper,  and  in  case  it  is 
found  that  the  damages  which  probably  would  have  been  sustained 
had  no  copper  been  bought,  would  have  been  equal  to  or  in  excess  of 
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f hese  which  the  Government  will  sustain  through  reimbursing 
vlaioitint  for  the  cost  of  the  copper,  then  such  reimbursement  shaU 
<)e  made.  Otherwise,  claimant  is  to  be  reimbursed  to  the  extent  of 
ilie  damages,  if  any,  which  would  have  been  sustained  had  it  bought 
i\o  copper.  Sudi  reimbursement,  of  course,  can  in  no  event  exceed 
the  cost  of  the  copper  actually  purchased." 
3.  The  recommendations  ot  the  special  advisers  referred  to  in  the 

above  order  «i«  us  follows : 

^  MEMORANDUM  FOH  THE  SECRBTARY  OF  WAR. 

"  This  claimaTrt  during  the  summer  of  1918  was  engaged  iii  the 
perfonnance  of  a  formal  written  contract  with  the  United  States 
which  provided  for  the  maBufacture  by  claimant  of  1,250,000  brass 
discs  for  75  m/m  cartridge  cases.  Under  this  contract  the  United 
States  was  to  furnish  the  raw  material.  The  contract  specified  that 
the  delivery  of  completed  articles  by  claimant  should  commence  Sep- 
tember 1,  1918,  and  should  proceed  at  the  rate  of  4,000  to  6,000  per 
day.  The  United  States  tailed  to  furnish  the  necessary  copper, 
owing  to  error  in  its  orders  to  the  company  which  was  to  supply  the 
same,  and  this  claimant,  in  order  to  avoid  the  necessity  of  shutting 
down  its  plant  on  accocmt  of  lact  of  material,  purchased  copper  in 
the  open  market,  paying  from  27^  to  27.3^  per  pound  for  such  copper. 
It  appears  that  this  purchase  was  made  with  the  knowledge  and  ap- 
proval of  the  officers  representing  the  Government  in  relation  to  the 
performance  of  the  contract,  but  that  these  officers  disavowed  author- 
ity to  direct  such  purchase  at  a  higher  price  than  the  26^  rate  at 
which  tlie  Government  was  accustomed  to  purchase  the  copper  from 
the  copper  producers,  and  informed  claimant  that  they  could  not 
assure  it  reimbursemeait  beyond  payment  for  the  copper  at  the  26^ 
rate.  Claimant,  in  order  to  minimize  the  damages  which  it  would 
have  suffered  through  shutting  down  its  plant,  purchased  the  copper 
as  above  stated  and  has  accepted  reimbursement  to  the  extent  ot  260 
per  pound  for  the  copper  so  rumished,  coupling  such  acceptance  with 
written  and  oral  notice  to  the  Government  that  it  would  file  formal 
claim  for  reimbursement  of  the  excess  price  necessarily  paid  above 
the  260  Government  price,  together  with  transportation  and  delivery 
'^harges.  Had  this  copper  not  been  purchased  by  claimant,  it  is 
plain  that  the  Government's  supply  of  a  necessary  part  of  its  muni- 
tions would  have  been  interrupted,  and  a  claim  for  substantial  dam- 
ages against  the  Government  would  have  arisen. 

"However,  the  Government  having  acquiesced  in  claimant's  pur- 
chase of  material,  for  use  in  place  of  that  which  the  Gt)vernment  had 
agreed  to  furnish,  it  is  unnecessary  to  consider  whether,  in  the  ab- 
sence of  agreement  or  consent  on  the  part  of  the  Government,  claim- 
ant would  have  been  either  under  obligation  to  purchase  or  justified 
in  purchasing  such  copper.  The  Government,  in  fact,  did  acauiesce 
in  this  purchase,  and  it  was  only  through  the  supposed  inability  of 
the  Government  to  compensate  claimant  otherwise  than  under  the 
guise  of  repurchasing  from  claimant  the  copper  which  claimant  had 
already  purchased  and  supplied  to  the  Government  in  the  form  of 
discs  that  Government  officers  apparently  felt  constrained  to  limit 
claimant's  reimbursement  to  that  260  rate  per  pound  which  the  Gov- 
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eminent  had  established  as  the  price  which  should  be  paid  producers 
of  copper.  In  reality,  the  demand  of  this  claimant  was  not  that  the 
Government  should  purchase  copper  from  it,  but  that  the  Govern- 
ment should  reimburse  it  for  expenditures  reasonably  and  properly 
incurred  on  account  of  the  Government's  breach  of  its  obligation  to 
deliver  copper  for  the  manufacture  of  discs.  The  measure  of  that 
liability  on  the  part  of  the  Government  had  nothing  to  do  with  the 
price  which  the  Government  paid  copper  producers.  The  Question 
was  purely  what  expenditures  claimant  had  reasonably  ana  neces- 
sarily made  in  order  to  obtain  the  necessary  copper,  and  the  Govern- 
ment having  approved  the  purchase  of  the  necessary  copper  bv  claim- 
Ant,  and  having  taken  the  benefit  of  claimant's  act  in  supplying  it, 
the  claimant  was  entitled  to  full  reimbursement,  provided  the  price 
it  paid  was  no  greater  than  was  necessary  under  the  circumstances. 
It  appearing  to  be  conceded  that  the  price  paid  was  the  lowest  obtain- 
able for  delivery  of  copper  in  the  quantities  and  at  the  time  same  was 
required,  it  is  recommended  that  the  record  be  returned  to  the  appeal 
section,  War  Department  Claims  Board,  with  instructions  to  set  aside 
the  order  heretofore  entered,  and  to  prepare  an  award  on  the  basis 
of  compensating  claimant  for  the  expenditures  in  question. 

"  R.  C.  GOODALE, 

"  Special  Adviser:'^ 
*'  I  beg  to  concur  in  the  above  recommendation. 

"  Herbert  H.  Lehman, 

"  Special  Adviser.-^ 


"  MEMORANDUM. 


*'If  I  correctly  understand  the  facts,  little  importance  is  to  be 
attached  to  claimant's  interview  with  Col.  Black  and  the  other  offi- 
cers ;  the  interview  took  place  after  it  had  bought  the  copper.  These 
are  understood  to  be  the  facts. 

"  Under  the  contract  the  Government  was  to  furnish  all  the  raw 
material — copper — and  the  company  was  to  manufacture  it  into 
disks  under  a  time  schedule  which  reqiiired  it  to  have  its  plant  at  all 
times  fully  equipped  and  provided  with  a  sufficient  force  of  experi- 
enced workmen.  Through  the  mistake  of  some  one,  other  than  the 
claimant.  Government  copper,  which  was  to  come,  was  delayed,  and 
it  was  obvious  that  within  a  day  or  two  work  would  have  to  stop  for 
a  brief  period  untU  either  the  delayed  copper  or  other  available 
Government  copper  could  be  hurried  to  the  lactory.  Obviously  that 
would  cause  some  damage  to  claimant,  which  would  have  to  keep  its 
plant  ready  and  its  force  in  hand  to  process  the  copper  when  it  should 
come.  For  such  damage  the  law  holds  the  party  in  default  respon- 
sible. It  also  holds  that  it  is  the  duty  of  the  party  not  in  default  to 
minimize  the  damage  if  he  can;  he  may  not  sit  still  and  see  the 
damages  increase  day  by  day,  if  there  is  something  he  can  do  which 
will  stop  their  increase. 

"  Obviously  in  this  case,  if  claimant  could  buy  copper  near  at  hand 
which  it  could  use  to  keep  its  factory  going  and  thus  eliminate 
damages  from  stopping  it,  and  if  the  price  of  this  copper  were  such 
that,  at  such  price,  the  cost  (to  the  other  side)  would  be  less  than  the 
damages  resulting  from  stopping  the  factory,  it  was  its  duty  to  buy 
such  copper  and  run  its  factory. 
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"  This  is  precisely  what  the  claimant  did.  It  bought  copper  at  27 
cents  and  27.8  cents.  The  Government  had  fixed  the  price  of  copper 
at  26  cents.  Whether  the  man  who  sold  it  violated  some  order  and 
incurred  some  penalty  is  of  no  relevance  to  this  case.  If  claimant 
could  not  buy  near-By  copper  without  paying  the  increased  price 
for  it,  it  was  its  duty  to  buy  it,  if  by  buying,  even  at  such  increased 
price,  it  would  minimize  the  damages. 

"  It  may  be  noted  that  the  loss  to  the  Government  if  it  reimburses 
claimant  what  it  paid  is  not  the  whole  cost  (27^  or  27.3^,),  but  the 
difference  between  that  price  and  the  price  the  Government  paid 
for  the  copper  it  was  going  to  turn  over  to  claimant.  From  what 
little  appears  in  the  testimony  it  would  seem  that  this  sum  would  be 
materially  less  than  the  damages  which  would  result  from  stopping 
the  factory.  But  that  is  a  matter  for  future  development.  Evidently 
the  officers  with  whom  claimant  talked  believed  it  would  be  a  very 
good  thing  for  the  Government  to  have  the  copper  in  default  sup- 
plied by  claimant  at  26  cents. 

"  The  law  which  obligates  the  one  party  to  do  something  to  mini- 
mize the  damage  which  the  other  party  is  to  pay  further  declares 
that  when  he  has  done  so,  at  his  own  expense,  and  has  thereby 
minimized  the  damages,  a  contract  is  to  be  implied  whereby  the  party 
in  default  agrees  to  reimburse  the  other  for  such  expense. 

"  That,  as  I  understand  the  situation,  is  precisely  what  happened 
here;  this  claim  is  not  on  any  express  contract  negotiated  between 
the  parties,  but  on  a  contract  arising  by  implication  of  law  as  a 
result  of  their  acts.  If  it  be  shown  that  the  damages  which  would 
have  resulted  had  claimant  bought  no  copper  would  have  been 
greater  than  the  damages  the  Government  will  sustain  if  it  reim- 
burses claimant  for  what  it  paid  for  the  copper,  claimant  would  have 
(if  this  were  a  formally  executed  contract)  a  perfectly  good  claim, 
enforceable  in  court,  for  what  it  did  paj^  for  the  copper,  less  what  it 
has  already  received,  26  cents  per  pound.  It  would  seem — if  this  be 
not  a  formally  executed  contract — that  claimant  would  have  an 
equally  good  implied  contract  under  the  Dent  Act. 

"  I  recommend  that  the  decision  of  the  Board  be  reversed  and  the 
record  returned  with  instructions  to  have  the  relevant  facts  ascer- 
tained, and  when  ascertained  to  dispose  of  this  case  in  accord  with 
the  views  herein  expressed. 

"  E.  Henrt  Lacombe, 

^'Special  Adviser.'^'* 

4.  By  direction  of  the  Secretary  of  War  contained  in  the  foregoing 
order,  the  decision  of  the  Board  of  Contract  Adjustment  of  March 
30, 1920,  is  hereby  vacated  and  set  aside,  and  the  order  denying  relief 
to  claimant  dated  March  30, 1920,  is  vacated,  recalled,  and  for  naught 
held. 

5.  Upon  reconsideration  of  the  claim  in  connection  with  the  order 
of  the  Secretary  of  War  and  the  accompanying  recommendations  of 
the  special  advisers,  the  Board  finds  the  following  facts : 

6.  The  claim  was  filed  as  a  Class  B  claim  for  $4,223.06,  based  upon 
an  implied  agreement  arising  during  the  performance  of  contract 
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No.  P-12719-^145-A,  dated  July  27,  1918,  in  the  performance  of 
which  claimant  was  engaged  during  the  summer  of  1918.  This  con- 
tract provided  for  the  manufacture  of  1,250,000  brass  disks  for 
75-millimeter  cartridge  cases,  deliveries  to  begin  September  1, 1918, 
and  continue  at  the  rate  of  4,000  disks  per  day  until  the  entire  num- 
ber of  disks  contracted  for  had  been  delivered.  The  Government 
was  to  furnish  the  necessary  raw  materials,  including  copper. 

7.  During  the  performance  of  the  contract  and  about  September  6, 
1918,  the  supply  of  copper  at  claimant's  plant  was  so  low,  due  to  the 
failure  of  the  Government  to  promptly  furnish  the  requisite  amount, 
that  a  shutdown  of  the  plant  because  of  lack  of  copper  was  inmiinent. 
Realizing  the  importance  of  continuing  production  and  the  loss  and 
delay  incident  to  a  shutdown  of  the  plant,  claimant  requested  officers 
of  the  Ordnance  Department  at  its  plant  and  in  the  Cleveland  dis- 
trict ordnance  office  to  give  claimant  authority  to  purchase  sufficient 
copper,  at  the  best  price  obtainable,  to  keep  the  plant  running  until 
the  arrival  of  Government  copper.  These  officers  advised  claimant 
that  they  had  no  authority  to  authorize  such  purcluise  at  a  price  in 
excess  of  26  cents  per  pound,  the  price  fixed  by  the  War  Industries 
Board,  and  would  refer  claimant's  request  to  their  superior  officers 
at  Washington.  Realizing  that  it  had  not  sufficient  copper  on  hand 
to  keep  the  plant  running  until  the  officials  of  the  Ordnance  Depart- 
ment at  Washington  would  make  reply  to  its  request  and  copper  could 
be  furnished,  claimant  went  into  the  open  market  and,  betvreen 
the  dates  of  September  6  and  19,  both  inclusive,  1918,  purchased 
290,000  pounds  of  copper  at  from  27  cents  to  27.3  cents  per  pound, 
these  prices  being  the  best  claimant  could  then  obtain.  Afterwards 
the  Ordnance  Department  reimbursed  claimant  to  the  extent  of  26 
cents  per  pound  for  the  copper  purchased  by  claimant,  and  adriied 
claimant  that  the  matter  of  additional  reimbursement  would  have  to 
be  presented  in  the  form  of  a  claim  against  the  Government.  The 
claim  is  for  the  difference  between  the  amount  claimant  paid  for  the 
290,000  pounds  of  copper,  plus  freight  and  truckage  charges  on  the 
copper,  and  the  amount  that  it  has  received  from  the  Government  by 
way  of  partial  reimbursement. 

8.  The  testimony  shows  that  if  claimant  had  not  purchased  the 
copper,  claimant  would  have  been  compelled  to  close  down  its  plant, 
and  that  the  plant  would  have  remained  idle  for  a  week  thereafter 
and  until  the  arrival  of  Government  copper.  The  testimony  further 
establishes  that  the  pay  roll  of  claimant's  plant  was  about  $12,000 
per  week. 

9.  The  Board  finds  that  the  probable  damage  to  claimant  incident 
to  such  shut  down  would  have  been  at  least  $12,000,  which  siun  would 
have  been  the  minimum  damage  to  claimant  on  account  of  the  Gov- 
ernment's failure  to  furnish  copper. 
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10.  The  Board  further  finds  that  the  290,000  pounds  of  copper, 
while  purchased  with  the  knowledge  of  the  Ordnance  officers  charged 
with  production  in  claimant's  plant,  was  purchased  without  their 
approval  in  so  far  as  the  purchase  price  exceeded  26  cents  per  pound. 
The  Board  is  satisfied  from  the  record  that  the  copper  in  question 
was  purchased  at  the  prices  here  charged,  and  that  the  incidental 
expenses  for  transportation  and  the  like  included  in  the  claim  would 
not  have  been  incurred  had  the  copper  been  furnished  by  the  Govern- 
ment in  accordance  with  the  terms  of  the  contract,  and  that  the 
incidental  expenses  so  included  in  the  claim  were  incurred  by  claim- 
ant in  a  bona  fide  effort  on  its  part  to  minimize  the  damages  which 
would  result  from  the  Government's  failure  to  furnish  copper  as 
required  by  the  contract.  The  Board  finds  and  ascertains  that  the 
probable  damages  which  would  have  resulted,  and  which  were  reason- 
ably to  be  anticipated,  if  claimant  had  bought  no  copper,  would  have 
been  not  less  than  $12,000,  and  that  the  damages  which  the  Govern- 
ment will  sustain  if  it  reimburses  claimant  for  what  it  paid  for  the 
copper,  plus  the  freight  and  truckage  charges,  would  be  $4,223.06. 
In  other  words,  that  the  damages  which  probably  would  have  re- 
sulted, and  which  were  reasonably  to  be  anticipated,  if  claimant  had 
bought  no  copper,  would  have  been  greater  than  the  damages  which 
the  Government  will  sustain  if  it  reimburses  claimant  for  what  it 
paid  for  the  copper.  Accordingly,  and  by  direction  of  the  Secretary 
of  War,  the  Board  recommends  that  claimant  be  reimbursed  to  the 
extent  of  $4,223.06,  and  that  an  award  be  made  to  claimant  therefor. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
War  Department  Claims  Board,  for  appropriate  action. 

DISPOSITION. 

The  appeal  section,  War  Department  Claims  Board,  will  make  a 
statement  of  the  nature,  terms,  and  conditions  of  the  agreement  and 
certificate  C  and  transmit  the  same,  together  with  a  copy  of  this 
opinion,  to  the  Ordnance  Section,  War  Department  Claims  Board, 
for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  8, 1920. 
Case  No.  3012. 

In  re  CLAIM  OF  PEHNSYLYAITIA  BAILROAD  CO. 

1.  CLAIM  AND  DECISION. — Appeal  from  a  deoision  of  the  Claimi  Board,  Trans- 
portation Service,  on  a  claim  under  the  act  of  March  2,  1919,  for  |1,863.49, 
cost  to  claimant  of  furnishing  fixtures,  supplies,  and  services  to  United 
States  troops  detailed  to  guard  claimant's  property  on  its  Philadelphia 
division  from  April  1,  1917,  to  November  15,  1918.  This  is  one  of  119 
claims  filed  by  the  same  claimant  involving  expenses  incident  to  the 
protection  of  its  property  from  alien  enemies  during  the  period  of  the 
war.  A  stipulation  on  file  with  this  Board  provides  that  claims  numbered 
95,  127,  128,  129,  364,  369,  871,  532,  546,  549,  and  692,  as  numbered  by 
the  Transportation  Service  Claims  Board,  shall  be  considered  test  cases, 
that  the  appellate  authorities  of  the  War  Department  may  dispose  of  all 
of  the  cases,  and  that  the  disposition  of  the  test  cases  shall  constitute 
an  adjudication  of  all  of  the  claims.  In  conformity  with  previous  de- 
cisions in  others  of  the  above-named  119  claims,  it  is  Held,  relief  must 
be  denied.  (For  governing  decisions  in  this  series,  see  cases  Nos.  2984 
and  2991,  these  decisions.  Vol.  7,  page  741.) 

Mr.  Smith  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS  AND  DECISION. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $1,863.49,  growing  out  of  an  alleged 
implied  agreement  under  the  act  of  March  2,  1919. 

2.  Claimant  seeks  recovery  of  expenditures  for  fixtures  and  lights, 
flooring  for  tents,  shower  baths,  coal,  wood,  and  ice,  and  for  other 
supplies  and  for  services  in  connection  with  subsisting  soldiers  de- 
tailed to  guard  claimant's  property  on  its  Philadelphia  division 
from  April  1,  1917,  to  November  15,  1918. 

3.  This  case  is  one  of  119  cases  filed  by  claimant  involving  expenses 
incident  to  the  protection  of  its  property  from  alien  enemies.  There 
is  on  file  with  this  Board  a  stipulation  signed  by  claimant's  counsel, 
providing  that  claims  numbered  95,  127,  128,  129,  364,  369,  371,  532, 
546,  549,  and  692,  as  numbered  by  the  Transportation  Service  Claims 
Board,  which  claims  are  among  the  119  cases  above  referred  to,  shall 
be  considered  test  cases,  that  the  appellate  authorities  of  the  War 
Department  may  dispose  of  all  of  the  cases,  and  that  the  disposition 
of  the  test  cases  shall  constitute  an  adjudication  of  all  of  the  claims. 
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4.  On  August  28, 1920,  this  Board  rendered  opinions  denying  relief 
to  claimant  in  cases  Nos.  150-C-2984  and  15(>-Ct2991,  Transporta- 
tion Claims  Board  Nos.  369  and  692,  respectively.  These  decisions 
are  decisive  of  all  questions  raised  by  this  appeal  and  are  controlling. 
Accordingly  relief  to  claimant  is  denied. 

DlflPOSITION. 

A  final  order  denying  relief  will  be  entered. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  9, 1920. 
Case  No.  2811. 

In  re  CLAHIf  OF  TOWNSEND  CONSTRtJCTION  CO. 

1.  FTTIL    PEEFOBMANCE    OF    CONTRACT-— JTTRISBICTION.—Wliere    a   formal 

contract  has  been  fully  completed  by  performance  the  Secretary  of  War 
has  no  Jurisdiction  to  entertain  a  claim  arising  thereunder. 

2.  ClAm  AND  DECISION. — ^This  claim  for  ^25,559.10   arises  under  a  foraal 

contract.    Held,  Secretary  of  War  has  no  Jurisdiction. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  and  findings  of  the  Board 
of  Contract  Adjustment  at  Edgewood  Arsenal  on  a  claim  for 
$25,449.10  on  a  formally  executed  contract.  Since  the  claim  has 
been  pending  before  the  appeal  section  of  the  War  Department 
Claims  Board,  two  hearings  have  been  held,  at  both  of  which  claim- 
ant was  present  in  the  person  of  its  president,  and  represented  by 
counsel.  Voluminous  testimony  has  been  taken,  and  a  large  num- 
ber of  affidavits  and  exhibits  have  been  filed  both  by  the  claimant  and 
by  the  representatives  of  the  Government.  In  considering  this  case, 
this  Board  will  treat  it  as  one  arising  under  G.  0. 103,  W.  D.,  191S. 

2.  A  formal  contract  (War-Ord-P-3069-1060-Tw)  was  executed 
by  the  claimant  and  the  United  States  on  March  1,  1918.  It  is  in 
form  of  the  usual  Government  construction  contract,  and  provides 
that  the  contractor  shall,  within  120  days  from  the  date  of  com- 
mencement of  the  work,  "  dredge  a  channel  to  a  depth  of  at  lea^st  12 
feet  and  a  width  of  at  least  200  feet  from  the  present  dock  of  the  gun- 
powder reservation  to  the  natural  12-foot  channel  in  the  Bush  River." 
Subdivision  (b)  of  Article  III  of  the  contract  was  amended  by  sup- 
plemental contract  dated  July  15, 1918,  to  read  as  follows : 

"(6)  As  the  reasonable  rental  for  the  dredge,  including  the  wages 
of  the  crew  while  taking  the  dredge  from  the  contractor's  wharves 
to  the  site  of  the  work  and  returning  to  the  contractors  wharves 
again  upon  the  completion  or  termination  of  the  contract,  the  United 
States  will  pay  the  contractor  the  sum  of  twelve  and  96/100  dollars 
($12.96)  per  hour  for  a  twenty-four  (24)  hour  day;  provided,  how- 
ever, that  the  charge  for  taking  the  dredge  each  way  shall  not  exceed 
three  (3)  days'  time  unless  the  dredge  is  compelled  by  storms  or  other 
conditions  beyond  the  control  of  the  contractor  to  make  a  harbor.'' 
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3.  All  the  work  which  was  specified  in  the  formal  contract  has  been 
fully  performed,  and  the  same  has  been  accepted  by  the  United  States. 
During  the  life  of  the  contract  and  while  the  claimant  was  in  per- 
formance of  work  thereunder,  at  various  times  certain  vouchers  were 
submitted  to  the  disbursing  officer  at  Edgewood  Arsenal  for  pay- 
ment. These  bills  were  based  upon  estimates  prepared  according  to 
the  terms  of  the  contract.  Sixty-six  thousand  six  hundred  and 
ninety-nine  dollars  and  fifty-six  cents  has  been  paid  to  claimant  by 
the  United  States,  and  the  amount  claimed  in  the  instant  case  ($25,- 
449.10)  represents  amounts  due  for  alleged  overtime,  extra  labor  hire, 
replacements  of  broken  parts  to  the  dredge,  and  towing  charges  from 
Bush  River,  Md.,  the  point  where  the  dredge  was  operated,  to  At- 
lantic City,  its  home  base.  The  items  claimed  for  here  are  47  in  num- 
ber, and  represent  the  total  of  the  amount  now  claimed.  They  were 
originally  presented  to  the  Board  of  Contract  Adjustment  at  Edge- 
wood  Arsenal,  which  board,  after  having  these  items  audited  by 
Government  auditors,  and  having  considered  the  respective  items  on 
their  merits,  disallowed  the  entire  claim  with  the  exception  of  Items 
15  and  16.  In  view  of  our  decision,  we  think  it  unnecessary  to  set 
out  in  this  opinion. the  various  items  which  comprises  the  instant 
claim. 

DECISION. 

1.  The  contract  executed  between  the  claimant  and  the  United 
States  on  the  1st  day  of  March,  1918  (War-Ord-P.3069-1060-Tw), 
has  been  terminated  by  full  and  complete  performance,  and  the  time 
for  performance  has  expired.  The  work  has  been  accepted  by  the 
United  States  and  paid  for.  There  is  presented  here  no  question  of 
performance  or  nonperformance,  nor  are  there  presented  for  inter- 
pretation any  questions  of  doubts  or  disputes  as  to  the  meaning  of 
anything  in  the  contract. 

2.  Clearly,  if  the  claimant  is  entitled  to  any  relief  whatsoever,  the 
proper  forum  for  its  redress  would  be  with  the  accounting  officers  of 
the  Treasury,  and  good  administration  requires  that  where  a  case 
should  properly  go  before  one  department,  it  should  not  be  taken  up 
for  consideration  by  another  department  without  proper  reference. 

3.  For  the  reasons  above  set  out,  the  Secretary  of  War  is  without 
jurisdiction.    The  relief  prayed  for  is  therefore  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  be  issued. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  9, 1920, 
Case  No.  3002. 

In  re  GLAIX  07  KI88BL  XOTOE  CAB  GO. 

!•  XOTBXSDICTION — TEElQHATIOir. — ^Where  a  formal  oontraot  has  been  fully 
tenninated  by  performance  and  payment,  the  Secretary'  of  War  is  with* 
oat  jurisdiction  to  consider  farther  claims  thereunder. 

8.  OLAnC  AKD  BECISIOB'. — Appeal  from  a  decision  of  the  ordnance  section. 
War  Department  Claims  Board,  on  a  claim  under  O.  0.  103  for  fl06,- 
727.78,  on  a  formally  executed  contract  for  the  manufacture  of  motor 
trucks.  Hold,  the  contract  has  been  terminated  by  performance  aad 
payment  and  the  Secretary  of  War  is  without  Jurisdiction. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  ordnance  section  on  a 
claim  for  $106,727.72,  on  a  formally  executed  contract,  under  the 
following  circumstances : 

2.  Claimant  liad  a  formal  Ordnance  Department  contract  dated 
December  20, 1917,  whereby  claimant  agreed  to  make  for  the  Govern- 
ment two  thousand  3-ton  chassis  of  F.  W.  D.  Auto  Co.,  Model  B,  sets 
of  spares  consisting  of  individual  parts,  assemblies,  and  complete 
chassis,  as  specified  by  the  contracting  officer,  approximating  in  value 
30  per  cent  of  the  cost  of  said  2,000  chassis,  and  in  accordance  with 
the  drawings  and  specifications  attached  to  the  contract  and  marked 
"  Schedule  1  "  and  made  a  part  of  the  contract. 

3.  The  provisions  of  the  contract  material  to  this  controversy  ara 
as  follows : 

"Article  IV.  The  United  States  will  make  the  following  payments 
to  the  contractor : 

"(1)  The  sum  of  two  hundred  twenty-five  dollars  ($225)  for  each 
chassis  delivered,  as  a  fixed  profit,  ninety  per  cent  (90%)  of  which 
shall  be  paid  upon  the  proper  certificate  of  the  contracting  officer 
showing  delivery  and  acceptance  of  chassis  during  the  performance 
of  the  contract,  and  the  remainder  upon  the  completion  of  the  con- 
tract. Such  fixed  profit  is  subject  to  addition  or  deduction  as  here- 
inafter provided. 
"(2)  The  sum  of  sixty-seven  and  50/100  dollars  ($67.50)  for  each 
uantity  of  spares  delivered,  aggregating  in  cost  thirty  per  cent 
30  9f)  of  the  cost  of  a  complete  chassis,  as  a  fixed  profit,  will  be  paid 
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from  time  to  time,  in  proportion  to  the  value  of  the  spare  parts 
delivered,  upon  the  proper  certificate  of  the  contracting  officer 
showing  delivery  and  acceptance  of  said  quantity  of  spares  during 
the  performance  of  the  contract.  Such  fixed  profit  is  subject  to  addi- 
tion or  deduction  as  hereinafter  provided. 

"(3)  The  United  States  shall  add  to  fixed  profit,  or  deduct  from 
fixed  profit,  as  the  case  may  be,  under  the  following  adjustments: 

"(a)  The  estimated  cost  of  each  chassis  upon  which  the  fixed  profit 
is  based  is  $2,850.00. 

"  Immediately  upon  the  completion  of  the  contract  or  its  termina- 
tion by  the  United  States  for  reasons  other  than  default  of  the  con- 
tractor the  entire  actual  cost  of  the  articles  delivered  and  accepted 
shall  be  determined  by  the  contracting  officer  in  accordance  with  the 
provisions  of  this  contract.  If,  after  subtracting  alike  from  actual 
and  estimated  cost,  such  costs,  if  any,  as  may  be  fixed  and  agreed 
upon,  and  the  actual  cost  of  raw  material,  supplies,  and  the  like  paid 
for  by  the  United  States,  the  actual  cost  (after  subtractions),  shall 
be  found  to  exceed  the  estimate  (after  subtractions),  the  United 
States  shall  deduct  from  payments  to  be  made  to  the  contractor  on 
account  of  fixed  profit  two  (2%)  per  cent  of  such  difference,  provided 
always  that  the  fixed  profit  after  such  adjustment  shall  not  be  less 
than  $215.00  per  chassis  delivered.  If,  however,  the  actual  cost  (after 
subtractions)  shall  be  found  to  be  less  than  the  estimate  (after  sub- 
tractions), the  United  States  shall  immediately  pay  the  contractor, 
in  addition  to  the  fixed  profit  already  paid,  all  fixed  profits  withheld 
and  twenty-five  (25%)  per  cent  of  such  difference,  provided  always 
that  the  fixed  profit  after  such  addition  shall  not  be  more  than  $400 
per  chassis  delivered^  The  additional  cost  necessitated  by  defects  in 
material  furnished  by  the  United  States  and  not  purchased  by  the 
contractor  shall  not  be  included  in  the  determination  of  actual  cost 

for  the  purpose  of  this  subdivision  (a). 

*  *  *  «  *  *  * 

"Article  V.  *  *  *  The  decision  of  the  contracting  officer  on  all 
questions  of  the  allowance  and  determination  of  cost  and  the  payment 
thereof  shall  be  final,  except  that  either  upon  the  completion  of  the 
contract  by  the  contractor,  or  its  termination  by  the  United  States, 
or  whenever  claims  of  cost  amounting  in  the  aggregate  to  $10,000.00 
shall  have  been  disallowed  or  determined  adversely  to  the  contractor 
by  the  contracting  officer,  the  contractor  may  appeal  to  the  Chief  of 
Ordnance  by  filing  one  statement  of  claim,  which  shall  embrace  all 
claims  of.  cost  previously  disallowed  or  adversely  determined,  pro- 
vided that  all  such  claims  shall  be  certified  by  an  accountant  desig- 
nated by  the  contracting  officer  as  being  in  their  entirety  the  subject 

of  expenditure  of  or  cost  to  the  contractor. 

♦  ♦****♦ 

"Article  XXII.  Except  as  this  contract  shall  otherwise  provide, 
any  doubts  or  disputes  which  may  arise  as  to  the  meaning  of  anything 
in  this  contract  shall  be  referred  to  the  Chief  of  Ordnance  for  deter- 
mination. If,  however,  the  contractor  shall  feel  aggrieved  at  any 
decision  of  the  Chief  of  Ordnance  upon  such  reference  he  shall  have 
the  right  to  submit  the  same  to  the  Secretary  of  War,  whose  decision 
«hall  be  final." 
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Schedule  1  is  in  part  as  follows : 

"  SCHEDULE  1. — SPECIFICATIONS  AND  DRAWINGS. 

"  To  be  in  all  particulars  of  the  same  design,  form,  workmanship, 
and  materials  as  the  said  3-ton  chassis  that  are  bein^  furnished 
on  this  date  by  the  F.  W.  D.  Auto  Co.  to  the  Ordnance  fiepartment, 
together  with  the  following  special  features:  Attaching  and  fur- 
nishing Stewart  Warner  speedometers,  transoms  as  per  drawings 
herein,  pintle  as  per  drawings  herein,  impulse  starter,  steel  wheels, 
26"  X  6"  demountable  tires.  Oil  side  and  tail  lamps,  gas  lamps,  and 
acetylene  generators  (furnished  by  U.  S.  A.,  attached  by  Kissel 
Motor  Car  Company),  Pyrene  fire  extinguisher  (furnished  by 
U.  S.  A.,  attached  by  Kissel  Motor  Car  Company),  raising  steering 
mechanism,  and  such  other  minor  changes  that  may  be  agreed  upon. 
Also  to  comply  in  every  particular  with  the  standard  as  demanded 
by  the  Ordnance  Department  for  such  vehicles  as  per  conditions 
set  forth  in  Form  552,  which  is  attached  hereto  and  made  a  part 
hereof  with  the  following  exceptions :    *    *    *." 

Schedule  1  also  provides  that  paragraph  265  of  Form  552  above 
referred  to  shall  be  amended  by  the  addition  of  the  words:  "An 
Ordnance  Department  name  plate." 

Paragraph  265  of  the  pamphlet  referred  to  follows  paragraph  264, 
which  provides:  "The  following  equipment  is  to  be  placed  on  and 
shipped  with  each  individual  truck.  This  equipment  must  not  be 
shipped  separately." 

4.  The  original  contract  provides  that  claimant  shall  furnish  and 
attach  steel  wheels  to  the  chassis,  and  that  the  Government  shall 
furnish  and  claimant  attach  oil  side  and  tail  lamps,  gas  lamps,  and 
acetylene  generators,  whereas  claimant  contends  that  at  the  time 
the  contract  was  signed  the  understanding  between  claimant's  presi- 
dent, Mr.  G.  A.  Kissel,  and  Maj.  W.  E.  Wall,  who  negotiated  the 
contract,  was  that  the  Government  would  furnish  the  steel  wheels 
and  claimant  would   furnish  the  lamps  and  generators.     Claim- 
ant's president,  Mr.  G.  A.  Kissel,  so  testified.    He  further  testified 
that  when  he  discovered  the  mistake  in  the  contract,  realizing  that 
delay  would  result  in  sending  the  contract  back  for  correction,  he 
signed  the  contract  and  at  once  took  the  matter  of  correctijag  the 
mistake  up  with  claimant's  representative,  Mr.  Roger  M.  Xewbold, 
who  was  then  in  Washington,  and  instructed  him  to  secure  an 
amendment  to  the  contract  which  should  embody  in  the  respects 
aforesaid  the  correct  understanding  which  Mr.  Kissel  and  Maj.  W. 
E.  Wall  had;  that  is,  that  claimant  should  furnish  the  lamps  and 
generators,  and  that  the  Government  would  furnish  the  steel  wheels, 
and  that  the  cost  of  the  wheels  would  not  be  taken  into  account  in 
determining  whether  or  not  the  "  bogie  "  price  of  $2,850  was  or  was 
not  exceeded  by  the  actual  cost  of  manufacture  of  the  chassis. 
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5.  Through  the  efforts  of  Mr.  Newbold,  a  "  First  supplemental 
contract,"  dated  May  6,  1918,  was  entered  into.  This  contract,  after 
referring  to  the  contract  of  December  20,  1917,  states  the  desire  of 
the  parties  "  to  amend  and  supplement  such  agreement  as  hereinafter 
provided,  in  order  to  set  forth  a  certain  part  of  the  original  under- 
standing which  was  omitted  through  oversight  from  the  original 
contract.''  This  supplemental  contract  is  proxy  signed,  and  since 
the  identical  provisions  with  reference  to  the  lamps,  acetylene  gen- 
erator, and  steel  wheels  are  contained  in  a  "  Second  supplemental  con- 
tract," dated  July  15,  1918,  which  contract  is  formally  executed, 
other  provisions  of  the  first  supplemental  contract  are  not  set  out. 

6.  The  second  supplemental  contract  recites  that  the  parties  de- 
sire to  amend  and  supplement  the  agreement  of  December  20,  1917, 
"so  as  to  provide  for  the  sets  of  spare  parts  to  be  furnished  by  the 
contractor,  and  so  as  to  provide  for  certain  additional  items  to  be 
furnished  for  the  chassis  by  the  contractor  and  by  the  United  States, 
which  items  were  omitted  from  the  original  contract  through  inad- 
vertence." Article  I  of  the  second  supplemental  contract  provides 
for  the  spare  parts  to  be  furnished.  Article  II  provides  for  the 
method  of  packing  and  shipment.  Article  III  provides  for  claim- 
ant's compensation.    Article  IV  is  as  follows : 

"Article  IV.  The  contractor  agrees  to  furnish  oil  side  lamps  and 

tail  lamps  for  the  chassis.  The  United  States  agrees  to  furnish 
f.  0.  b.  cars  contractor's  plant,  without  cost  to  the  contractor,  2,000 

sets  of  cast-steel  wheels  and  2,000  name  plates  at  such  times  and  in 
such  quantities  as  will  enable  the  contractor  to  perform  all  the  terms 
of  said  contract.  Such  wheels  and  name  plates  shall  remain  the 
property  of  the  United  States,  and  the  contractor  agrees  to  use  due 
and  proper  care  in  the  handling  and  storing  of  same  while  in  its 
possession.  The  provisions  of  this  article  were  omitted  from  the 
original  contract  through  inadvertence." 

7.  The  original  contract  was  further  modified  by  a  "third  sup- 
plemental contract,"  dated  September  12,  1918.  The  third  supple- 
mental contract  provides  that  the  contractor  should  manufacture 
and  deliver  tops  for  said  chassis  and  mount  the  same,  and  that  the 
contractor  would  furnish  2,000  thereof,  and  in  the  event  that  the  con- 
tractor was  unable  to  mount  the  tops  on  any  chassis  theretofore  de- 
livered that  the  contractor  should  pack  the  same  for  export  shipment 
without  additional  cost  to  the  Government  for  such  packing ;  that  the 
Government  would  pay  claimant  $39  for  each  complete  top ;  that  for 
extra  work  in  connection  with  removing  the  iron  and  upholstery 
upon  500  seats  of  the  chassis  made  necessary  by  the  mounting  of 
the  tops,  and  for  extra  work  in  replacing  the  upholstering,  the  Gov- 
ernment would  pay  claimant  the  additional  sum  of  $2.50  for  each  of 
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such  500  seats.  Though  not  provided  in  the  contract,  Mr.  Kissel 
testified  that  on  account  of  the  supplemental  contract  providing 
for  claimant  to  furnish  the  tops  the  "  bogie  "  price  of  the  chassis  was 
increased  $7.20,  making  the  total  "  bogie  "  price  $2,857.20.  There  is, 
however,  no  such  provision  in  any  of  the  contracts. 

8.  Claimant  completed  the  chassis  it  had  contracted  to  make,  and 
they  were  delivered  to  and  accepted  by  the  Government.  Claimant 
contends  that  it  has  received  only  partial  payment  under  the  con- 
tract, while  the  Government  insists  that  claimant  has  been  fuUy  paid 
according  to  the  terms  of  the  contract.  A  Form  C  certificate  was 
issued  by  the  Ordnance  Claims  Board  dated  June  23, 1919.  However, 
no  claim  under  the  act  of  March  2,  1919,  is  involved  in  this  appeal 
as  the  dispute  arises  as  to  the  interpretation  of  the  terms  of  the  con- 
tract, and  the  claim  is  therefore  clearly  one  for  determination  under 
G.  O.  103,  W.  D.,  November  6,  1918,  if,  in  fact,  there  is  any  jurisdic- 
tion in  the  Secretarj?^  of  War  under  the  facts  in  this  case. 

DECISION. 

1.  The  questions  raised  by  the  appeal  are :  . 

(a)  Has  the  Secretary  of  War  jurisdiction  to  determine  whether 
claimant  has  received  full  compensation  under  the  terms  of  a  formally 
executed  contract  which  has  been  fully  performed  by  the  contractor? 

(b)  Should  the  cost  of  the  wheels  furnished  by  the  Government  be 
added  to  the  cost  of  the  labor  and  materials  furnished  by  claimant, 
for  the  purpose  of  determining  claimant's  compensation  imder  the 
contract  ? 

(c)  Is  claimant  entitled  to  an  allowance  of  interest  on  its  demand? 

2.  If  the  first  question  be  determined  in  the  negative,  consideration 
of  the  remaining  questions  is  unnecessary. 

3.  Attending  to  the  first  question,  we  find  that  the  original  con- 
tract of  December  20,  1917,  and  the  formally  executed  amendments 
of  July  15,  and  September  12,  1918,  together  constitute  a  formal 
contract.  Claimant  has  fully  performed  all  the  terms  thereof.  The 
chassis  have  been  delivered  to  and  accepted  by  the  Government. 
Claimant  has  been  paid  according  to  the  contract  terms  as  the  Gov- 
ernment construes  them.  Under  such  circumstances,  the  power  of 
the  Secretary  of  War  to  deal  with  the  contract  further  has  been 
terminated.  (Delafield's  Notes  on  Jurisdiction  of  the  Secretary  of 
War  to  Settle  Contracts,  etc."  Dec.  B.  C.  A.,  Vol.  I,  p.  x.)  There- 
fore this  Board  is  without  jurisdiction  in  the  premises.  Claimant, 
if  it  desires  to  prosecute  this  claim  further,  must  do  so  in  the  Depart- 
ment of  the  Treasury  (sec.  368,  U.  S.  Comp.  Stat.),  or  in  a  court  of 
competent  jurisdiction. 
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4.  This  Board  has  consistently  followed  the  rule  as  announced 
above,  so  succinctly  stated  by  Col.  Delafield  as  follows : 

"  It  will  be  noted,  however,  that  this  power  of  the  Secretary  of  War 
to  settle  formal  contracts  by  agreement  with  the  contractor  rests 
wholly  upon  the  existence  of  the  contract  itself  and  can  not  be  exer- 
cised where  the  contract  has  been  fully  executed  by  performance  by 
the  contractor,  or  terminated  by  breach,  expiration  of  the  time  for 
performance,  or  otherwise.  In  such  cases  the  powers  and  functions 
of  the  Secretary  of  War  to  amend  the  contract  have  ceased  and  the 
claims  of  the  parties  are  merely  for  payment  or  for  damages  for  some 
breach  of  the  contract,  and  can  only  be  determined  in  the  JDepartment 
of  the  Treasury  (section  368,  U.  S.  Compiled  Statutes)  or  by  a  court 
having  jurisdiction." 

Sewell-Clapp  Envelope  Co.,  Vol.  Ill,  Dec.  B.  C.  A.,  p.  32. 

Wabash  Valley  Packing  Co.,  Vol.  4,  Dec.  B.  C.  A.,  p.  657. 

DISPOSITION. 

The  appeal  section.  War  Department  Claims  Board,  hereby  trans- 
mits its  decision  to  the  ordnance  section.  War  Department  Claims 
Board,  for  appropriate  action. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 

48090—21 56 
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Case  No.  2060. 

In  re  CLAIX  OF  NEW  YORK  AIB  BBAKE  CO. 

1.  nCPLIED  AGKEEXBNT — BENT. — ^Where  the  claimant,  with  the  knowledge 

of  the  Oovernment  and  for  the  purpose  of  performing  a  contract  for  the 
manufacture  of  cartridge  cases  and  upon  the  faith  of  such  contract  en- 
tered into  a  lease  of  certain  buildings  for  a  definite  period,  during 
which  time  the  Oovernment,  by  reason  of  the  armistice,  suspended 
such  contract  and  directed  claimant  not  to  disturb  the  material  or 
equipment  therein  until  the  contract  could  be  adjusted,  with  which 
claimant  complied,  and  where  the  Government  took  charge  of  the  build- 
ings, holding  possession  thereof  for  a  period  of  time  extending  beyond 
the  expiration  of  claimant's  lease  thereon,  there  arose  under  the  cir- 
cumstances in  the  case  within  the  purview  of  the  act  .of  Xarch  2,  1919, 
an  implied  agreement  to  reimburse  claimant  for  its  loss  sustained  in 
connection  with  the  rental  of  said  buildings. 

2.  CLAIM  AND  DECISION.— This  claim  for  |28,146  arises  under  the  act  of 

Uarch  2,  1919,  and  is  presented  upon  the  theory  that  the  Government  is 
obligated  to  reimburse  claimant  for  loss  sustained  by  reason  of  renting 
buildings  for  the  purpose  of  performing  a  contract  which  was  suspended. 
On  June  26  the  claim  growing  out  of  the  suspension  of  this  contract  was 
heard  by  the  Board  of  Contract  Adjustment  which  denied  relief  on  the 
item  of  rent.  A  rehearing  was  had  on  the  item  of  rent  alone.  Held, 
former  decision  adhered  to  except  on  item  of  rent  on  which  claimant  is 
entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  A  rehearing  in  this  case  was  granted  only  as  to  the  item  of  rent 
The  former  findings  and  decision  of  this  Board  of  June  26,  1920, 
are  referred  to  and  adopted  as  the  findings  and  decision  of  this  hear- 
ing, except  as  to  the  item  of  rent,  and  this  decision  is  not  to  be  con- 
strued as  in  any  wise  disturbing  or  modifying  the  former  decision 
rendered  herein  otherwise  than  as  the  same  refers  to  the  claim  for 
rent.    The  claim  was  originally  presented  to  the  Rochester  ordnance 
district  claims  board.    On  July  22,  1919,  that  board  awarded  claim- 
ant $85,303.45.  after  allowing  deductions  in  the  sum  of  $32,987.22, 
872 
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being  in  settlement  of  "  War-Ord-No.  P-12506-3083A."    This  award 
embraced  the  following  items : 

Indirect   materials $54,405. 27 

Rental  of  plant  to  Oct  1 0,805.00 

I^bor  on  Inventory  and  handling  Government  material 1,  716.  54 

Labor,   unloading  material 578. 38 

Amortization   of   machinery 54,875.48 

On  August  25,  1919,  the  Claims  Board,  Ordnance  Department, 
advised  claimant  that  an  appeal  from  the  award  of  the  Rochester 
board  could  be  taken  to  that  board  or  to  the  Board  of  Contract  Ad- 
justment, and  on  September  11,  1919,  claimant  appealed  to  the  latter 
board.  A  hearing  was  conducted  by  the  appeal  section,  War  Depart- 
ment Claims  Board,  on  August  31,  1920,  at  which  claimant  was 
present  and  was  also  represented  by  counsel. 

2.  The  only  item  of  the  claim  now  before  the  Board  is  that  of  rent, 
and  for  convenience  it  will  be  considered  under  two  heads,  viz : 

(a)  Eent  for  the  plant  of  the  American  Krupp  System  Diesel 
Engine  Co.,  at  Watertown,  N.  Y.,  under  an  oral  agreement  for  a 
period  of  eight  months,  from  October  1, 1918,  to  June  1,  1919;  and 

{h)  Eental  value  for  use  and  occupation  of  same  plant  from 
June  1, 1919,  to  September  1,  1920. 

Item  (a). — 3.  During  the  year  1918  and  prior  thereto  claimant 
had  been  engaged  in  manufacturing  cartridge  cases  for  the  United 
States  and  foreign  Governments,  and  it  became  necessary  in  connec- 
tion therewith  to  rent  the  Krupp  plant  from  time  to  time,  usually  no 
definite  rental  period  being  specified,  which  fact  was  known  to  the 
Government. 

4.  On  June  28, 1918,  claimant  wrote  a  letter  to  Capt.  L.  S.  Gordon, 
in  which  it  is  stated : 

"Referring  to  our  bid  of  June  19,  we  hereby  confirm  telephone 
message  of  yesterday,  and  would  say  that  we  will  be  prepared  to 
accept  2,000,000  75  m/m  cartridge  cases,  packing  boxes  and  discs  to 
be  furnished  by  the  Government,  at  a  price  of  27  cents  f.  o.  b.  our 
plant,  Watertown,  N.  Y." 

In  July,  1918,  Capt.  Gordon  orally  informed  the  claimant  that  it 
had  been  awarded  a  contract  for  1,500,000  cartridge  cases  at  27  cents 
per  case;  and  he  testified  that  a  few  days  prior  to  August  20,  1918, 
he  notified  Mr.  William  N.  Shaw,  vice  president  of  claimant  com- 
pany, that  the  original  order  would  be  increased  to  3,000,000  cases. 
Manufacture  and  delivery  of  these  cases  was  to  commence  October  1, 
1918,  and  was  to  be  completed  by  full  performance  June  1,  1919. 
Subsequently  War-Ord-P-1250^3083-A,  bearing  date  July  23, 1918, 
as  amended,  calling  for  the  manufacture  of  3,000,000  cases,  was  pre- 
sented to  claimant,  but  does  not  appear  to  have  been  executed  either 
by  the  Government  or  by  the  claimant.    However,  Ordnance  Claim? 
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Board  issued  Form  C  of  date  May  12,  1919,  on  said  amended  con- 
tract, which  was  "accepted  and  approved"  bj''  claimant.  (Tran- 
script, pp.  196-197.)  This  contract  was  negotiated  on  behalf  of  the 
claimant  by  Mr.  Shaw.  On  December  14,  1918,  the  Government 
wrote  claimant  authorizing  it  to  suspend  work  under  said  contract, 
with  the  exception  of  such  unfinished  operations  as  could  be  com- 
pleted by  January  31,  1919.  On  January  31,  1919,  claimant  had 
completed  and  delivered  185,400  cartridge  cases,  and  has  received 
payment  therefor  from  the  Government. 

5.  For  the  performance  of  this  last  contract  it  was  contemplated 
and  was  necessary  for  claimant  to  continue  in  the  use  of  the  plant  of 
the  Krupp  Co.  at  Watertown,  N.  Y.,  which  fact  was  known  to  the 
Government,  and  claimant  included  the  rental  of  the  plant  in  the 
contract  price  of  the  cartridge  cases.  This  plant  consisted  of  21 
buildings  and  about  17  acres  of  ground. 

6.  When  claimant  first  began  the  manufacture  of  cartridge  cases 
in  1915  for  foreign  (Tovernments  there  was  involved  a  considerable 
element  of  chance  and  gamble  as  to  its  ability  to  turn  out  production. 
The  Krupp  company  in  renting  its  plant  to  claimant  for  these  earlier 
contracts  was  willing  to  and  did  share  with  claimant  this  gamble 
as  to  production,  and  in  doing  so  the  rental  of  its  plant  was  fixed  at 
25  cents  a  case  for  every  cartridge  case  manufactured,  with  no  time 
limit  fixed.  With  time  and  experience,  claimant  became  more  effi- 
cient in  its  production;  and  accordingly  the  rental  of  the  Krupp 
plant  was  gradually  reduced,  the  rate,  however,  still  being  fixed  on 
the  basis  of  cartridges  actually  manufactured,  until  the  contract.  No. 
G-1273-700-A,  for  4,000,000  cases  was  awarded,  when  the  rental  for 
the  plant  was  fixed  by  the  Krupp  company  and  claimant  at  2^  cents 
for  every  cartridge  case  manufactured  under  that  contract,  with  no 
rental  period  fixed. 

7.  Thereafter  claimant  having  been  notified  bj^  the  Government 
of  the  award  of  "  War-Ord-P-12506-3083-A,"  proceeded  to  negoti- 
ate with  the  Krupp  company  for  the  use  of  its  plant  in  the  perform- 
ance of  its  contract.  An  oral  lease  was  njade,  which,  being  for  a 
period  of  less  than  one  year,  was  valid  under  the  real  estate  laws  of 
the  State  of  New  York,  and  was  arrived  at  by  the  New  York  Air 
Brake  Co.'s  submitting  an  offer  on  August  21,  1918,  to  the  Krupp 
company,  which  was  accepted  by  the  latter  company.  As  the  vital 
point  in  this  case  is  the  determination  of  what  this  rental  agreement 
was,  it  is  deemed  advisable  to  set  out  certain  excerpts  from  the  testi- 
mony of  witnesses  bearing  upon  that  question : 

"Mr.  Spooner.  I  wish  you  would  state  the  substance  accurately 
of  the  offer  which  you  say  you  made. 

"  Mr.  Shaw.  Mr.  Otto  and  Dos  Pasos in  fact,  I  think  the 

whole  board — were  present.    They  had  been  previously  advised  that 
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we  were  negotiating  for  further  contracts  with  the  United  States 
Government  for  cartridge  cases.  They  knew  that  the  plant  was  in 
use  by  the  Air  Brake  Company  and  that  presses  were  already  in- 
stalled there.  I  told  the  directors  that  I  had  been  advised  within  the 
previous  few  days  that  we  had  been  awarded  a  positive  contract  for 
3,000,000  cases  to  commence  on  the  expiration  of  the  present  con- 
tract ;  that  the  terms  of  the  contract  provided  that  we  should  com- 
mence to  manufacture  on  October  1st;  that  the  rate  of  delivery 
compelled  us  to  complete  the  contract  on  June  1st  of  1919 ;  that  we 
desired  to  lease  the  property  from  the  Krupp  Company  for  that 
period. 

"  The  question  of  price  I  stated  was,  of  course,  one  to  negotiate, 
but  that  in  view  of  the  close  purchasing  by  the  United  States  Govern- 
ment, and  in  view  of  the  fact  that  the  time  of  deliveries  was  fixed^ 
we  could  afford  only  to  pay  them  $30^000,  or  one  cent  per  cartridge 
case,  of  the  amount  of  our  contract  with  the  United  States  Govern- 
ment. 

"  Mr.  Spooner.  I  wish  you  would  state  whether  or  not  there  was 
any  suggestion  at  that  meeting  that  vou  were  leasing  the  plant  from 
the  Krupp  Company  for  a  period  of  eight  months,  the  rental  to  de- 
pend upon  how  many  cartridge  cases  you  could  make? 

"  Mr.  Shaw.  No,  sir ;  there  was  no  suggestion  made  at  the  meeting 
that  it  was  predicated  on  the  number  of  cases  that  we  could  possibly 
turn  out.     *     *     * " 

*  *  *  *  *  *  * 

"  When  this  present  contract,  P~12506,  was  presented  to  the  Krupp 
Company,  one  of  the  first  questions  asked  w^as, '  How  long  is  it  going 
to  take  you  to  execute  the  contract  ? '  We  called  attention  to  the  fact 
that  the  contract  provided  it  was  to  be  delivered  within  eight  months 
from  October  1st,  and  it  was  on  that  distinct  understanding  that  they 
agreed  to  accept  the  $30,000  and  to  accept  the  rate  of  payment  as  pro- 
vided in  the  lease,  one  cent  per  case." 

******* 

"  Mr.  KoBERTSON.  If  this  contract  had  gone  to  completion  on  time 
your  company  would  have  paid  the  Krupp  Company  $30,000? 
"  Mr.  Shaw.  Yes,  sir." 

*  *  *  *  *  *  * 

"  Major  Blackburn.  In  stating  your  proposal  on  the  part  of  the 
New  York  Air  Brake  Company  to  tne  Krupp  Company  at  that  meet- 
ing, did  you  state  or  make  an  offer  for  rental  for  a  limip  sum  or  on 
a  unit  price  for  the  manufacture  of  cartridge  cases? 

"Mr.  Shaw.  It  was  on  a  lump  sum.  It  was  exactly  what  the 
amount  of  the  contract  was. 

"  Major  Blackburn.  How  did  you  connect  up  the  question  of  one 
cent  per  cartridge  case  in  the  transaction  at  all? 

"  Mr.  Shaw.  That  was  an  inherited  idea  from  the  very  earliest  con- 
tracts as  to  the  method  of  payment.     *     *     *  " 

*  «  «  «  «  «  * 

"  Mr.  Spooner.  But  suppose  you  had  not  been  able  to  do  it,  was  your 
proposition  to  pay  that  if  you  people  failed  in  your  contract  within 
three  months  after  using  that  plant,  irrespective  of  how  many  you 
produced  ^ 
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"  Mr.  Shaw.  We  were  to  pay  them  $30,000  for  the  period  of  eight 
months  for  which  we  were  to  occupy  the  premises." 

*  *  4s  «  4c  *  * 

"  Major  Blackburn.  How  were  payments  to  be  made  to  the  Knipp 
Company  for  this  rental  period  ? 

"  Mr.  Shaw.  I  notified  the  Krupp  Company  of  what  amomit  had 
been  manufactured  in  the  previous  period,  the  previous  month,  and 
they  rendered  a  bill  against  the  New  York  Air  Brake  Company  for 
that. 

"Major  Blackburn.  Well,  what  was  that?  What  basis  did  you 
use? 

"  Mr.  Shaw.  On  the  basis  of  one  cent  per  cartridge  case  delivered 
in  the  previous  month.     ♦     ♦     ♦ " 

"Major  Blackburn.  I  understood  you  to  say  at  the  outset  that 
from  the  viewpoint  of  the  Air  Brake  Company,  as  you  expressed  it, 
the  payments  were  contemplated  on  the  basis  of  one  cent  for  each 
cartridge  case  turned  out,  as  they  were  turned  out. 

"  Mr.  Shaw\  Yes,  sir. 

"  Major  Blackburn.  Not  on  the  basis  of  dividing  this  $30,000  up 
into  so  much  for  each  month  ? 

"  Mr.  Shaw.  No,  sir." 

*  41  *  ♦  *  *  * 

"The  New  York  Air  Brake  Company  agreed  to  pay  the  gro^ 
amount  of  $30,000  for  the  use  of  the  premises  to  execute  this  contract. 

"  Mr.  Spooner.  Is  that  irrespective  of  how  much  they  were  able  to 
manufacture  within  the  eight  months? 

"Mr.  Shaw.  Absolutely." 

8.  Mr.  Albert  T.  Otto,  a  director  of  the  Krupp  Co.,  testified  that 
the  substance  of  the  offer  of  the  New  York  Air  Brake  Co.  "  was  on 
the  same  lines  as  the  previous  offers,  namely,  that  the  contract 
amounted,  on  the  basi^  of  the  offer,  to  $30,000." 

"  Mr.  Spooner.  Did  you  understand  the  offer  to  be  an  offer  of  one 
cent  per  cartridge  case  for  as  many  cartridge  cases  as  they  could 
manufacture  during  eight  months  ? 

"  Mr.  Otto.  No." 

"  Mr.  Shaw  clearly  stated  to  the  board  of  directors  of  the  Krupp 
Company  that  this  contract  or  amount  of  $30,000  covering  the  period 
terminating  in  June,  1919,  June  1st,  that  was  my  understanding  of  it. 

"  Mr.  Spooner.  Was  that  offer  accepted  or  not  by  the  Board? 

"  Mr.  Otto.  It  was  finally  accepted ;  yes,  sir." 

*  *  *  «  *  ♦  * 

"  Mr.  Spooner.  Then,  the  offer  you  accepted  was  an  offer  to  give 
the  Krupp  Co.  what  for  the  occupancy  of  the  plant  for  eight  months 
from  October  to  June  1st  ? 

"Mr.  Otto.  $30,000. 

"  Mr.  Marcum.  Had  the  contract  been  for  5,000,000  cartridge  cases 
what  \Tould  have  been  the  rental? 
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"Mr.  Otto.  $50,000.  We  tried  our  best  to  get  two  cents,  which 
would  have  made  $60,000.  Mr.  Shaw  was  acting  for  the  Air  Brake 
Company,  and  not  as  one  of  our  company." 

The  rate  of  deliveries  of  the  cartridge  cases  was  so  regulated  as  to 
keep  claimant  in  production  for  approximately  the  entire  contract 
period  of  eight  months,  the  (Tovernment  desiring  that  the  facilities 
and  organizations  of  manufacturers  be  held  open  and  available  for 
the  manufacture  of  cartridge  cases.  Article  II  of  the  contract  reads 
as  follows : 

^^Delivei^s. — Delivery  of  the  articles  shall  begin  October  1,  1918, 
at  the  rate  of  fifteen  thousand  (15,000)  thereof  per  day,  and  shaii 
continue  thereafter  at  said  rate.  All  the  articles  shall  be  delivered 
prior  to  June  2, 1919." 

On  this  point  Capt.  Leslie  S.  Gordon,  the  negotiating  officer,  testi- 
fied as  follows : 

•'  Mr.  FowLEK.  In  these  conversations  had  you  given  the  claimant 
a  definite  assurance  that  the  quantity  would  be  increased  from  one 
million  and  a  half  to  three  million? 

"Mr.  GoKDON.  Yes;  based  on  certain  considerations,  mutual  con- 
cessions, etc.,  and  also  based  on  the  fact  that  the  production  would 
be  curtailed  to  15,000  a  day,  thus  putting  a  maximum  figure  on  the 

froduction  instead  of  the  minimum  figure,  as  we  had  heretofore  had. 
explain  that  by  saying  that  we  were  getting  more  cartridge  cases 
than  we  needed,  and  we  wanted  to  keep  all  manufacturers  going,  in 
case  our  demands  increased,  so  that  we  fixed  on  some  figure  which  we 
thought  would  utilize  their  capacity  on  a  one-shift  basis  and  enable 
them  to  absorb  their  overhead  and  get  out  fairly." 

Mr.  Shaw  testified  in  this  regard  as  follows : 

•'  You  see,  Mr.  Counsellor,  this  situation,  so  far  as  this  contract  was 
joncerned,  was  this :  The  Government  cut  us  down  from  what  it  was 
possible  to  produce  at  tliat  plant;  they  limited  our  production.  They 
told  us  that  we  shall  produce  so  many  a  day,  so  many  a  month,  and 
that  many  in  ei^ht  months.  The  entire  object  of  this  contract  was 
to  keep  the  facilities  of  the  New  York  Air  Brake  Co.  open  for  cart- 
ridge cases.  They  did  not  want  to  let  that  contract  run  out  and 
the  plant  dry  up  and  the  men  go  away — lose  the  organization. 
They  gave  us  that  contract  for  the  sole  purpose  of  keeping  the  chan- 
nel open.  I  think  Capt.  Gordon  so  advised  you  at  the  previous  hear- 
ing. Now,  in  doing  so  the^v  originally  were  to  give  us  1,500,000 
cases,  and  they  cut  us  down  to  so  many  that  we  should  produce. 
Then  it  was  changed  to  3,000,000  cases,  and  the  time  limit  was  set 
from  October  1st  to  June  1st,  1919.  This  condition  was,  of  course, 
explained  to  the  directors  of  the  Krupp  Company.  They  knew  that 
we  had  capacity  in  excess  of  that,  but  they  knew  also  that  that  was 
the  limit  they  were  going  to  get  for  the  use  of  the  premis^'^,' 

9.  Mr.  Louis  Dos  Passos,  the  secretary  of  the  Krupp  Co.,  testified 
that  the  substance  of  the  offer  made  bv  Mr.  Shaw  was  that  claimant 
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*''  had  received  a  contract  for  3,000,000  cases  from  the  United  States 
CTOvernment,  and  that  at  the  price  at  which  they  had  taken  the  con- 
tract, 27  cents,  all  they  would  be  able  to  pay  us  would  be  1  cent, 
or,  in  other  words,  $30,000.  On  every  contract  that  we  had  pre- 
viously taken,  a?  Mr.  Shaw  has  testified,  we  always  figured  a  lump 
sum,  and  we  figured  at  this  time  that  it  would  amount  to  $30,0(X)." 

"Mr.  Spooner.  What  relation  did  the  per  cartridge  proposition 
have,  the  per  case  proposition,  bear  to  this  offer  and  acceptance? 

"Mr,  Dos  Passos.  >lone  whatever,  except  on  the  method  of  pay- 
ment, except  from  their  own  point  of  view? " 

«  *  *  «  *  *  * 

"  Mr.  Spooner.  The  contract  was  to  pay  $30,000  ? 
"  Mr.  Dos  Passos.  To  pay  us  $30,000  for  the  rental  for  that  time." 
Mr.  Dos  Passos  further  testified  that  the  offer  itself  was  not  re- 
corded in  the  minutes  of  the  meeting  of  the  directors  of  the  Krupp 
Co.,  because  it  was  not  customary,  but  that  the  resolution  accepting 
the  offer  was  so  recorded.  The  resolution  appears  in  the  following 
language : 

"  Resolved,  That  the  offer  of  the  New  York  Air  Brake  Company 
to  pay  this  companj'^  one  cent  for  each  cartridge  case  manufactured 
in  its  plant  under  a  contract  with  the  United  States  Government 
commencing  October  1,  1918,  for  a  period  of  eight  months,  be,  and 
is  hereby,  accepted." 

This  resolution  was  dictated  by  Mr.  Dos  Passos  to  a  stenographer 
after  the  meeting  of  the  directors. 

Item  (J). — 10.  Claimant,  following  instructions,  made  up  its  claim 
as  originally  presented  herein.  On  the  hearing  claimant  was  per- 
mitted to  revise  a  portion  of  the  rent  item  for  use  and  occupation  of 
the  plant  from  June  1, 1919,  to  September  1,  1920,  a^s  follows: 

Claim  from  subcontract :  American  Krupp  System  Dissel  Engine  Co. 
for  rental  as  per  their  attached  letter $28,146.00 

Also  rent  from  June  1,  1919,  to  Sept.  1,  1920 : 

Annual  rental $45,400 

3  months'  rental 11,350 

56,750 
Total  area  as  per  attached  schedule,  134,782  sq.  ft. 
Percentage  used  by  N.  Y.  Air  Brake  Co.,  37.78. 
Percentage  used  by  U.  S.  Government,  62.22, 
62.22%  of  $56,750 35.309.85 

11.  The  Rochester  district  ordnance  office  was  claimant's  source  of 
all  instructions  in  regard  to  the  execution  of  these  contracts  with  the 
United  States.  In  January,  1919,  Capt.  W.  A.  Griffin  of  the  Ro- 
chester district  office  instructed  claimant  "  to  leave  everything  abso- 
lutely as  it  was  on  the  premises,  not  to  move  anything  without  the 
consent  of  the  Government,"  and  that  "  the  plant  should  remain  as  it 
was  pending  the  settlement  of  the  claim." 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    879 

12.  About  the  last  of  May  or  the  first  of  June,  1919,  Maj.  Philip  S. 
Charles  came  to  claimant's  plant  in  Watertown  as  a  representative 
of  the  Bochester  district  claims  board  to  inventory  the  property  and 
materials  and  to  examine  and  check  up  its  claim  then  pending  before 
the  department.  Mr.  Shaw  testified  that  he  took  the  matter  up  with 
Maj.  Charles  and  that  "  I  was  advised  by  him  that  he  desired  to  have 
the  buildings  in  which  the  portable  assets  were  locked  up,  that  he 
desired  to  have  everything  kept  exactly  as  it  was  until  he  had  made 
his  report,  until  the  claim  had  been  settled." 

"  Mr.  Robertson.  I  am  trying  to  draw  the  distinction  between 
orders,  instructions,  and  advice.  What  I  want  to  find  out  is  whether 
after  that  you  actually  did  suspend  or  were  suspending  in  compliance 
with  orders  ? 

"  Mr.  Shaw.  Our  instructions  from  Capt.  Griffin  to  proceed  under 
the  contract  were  explicit  instructions.  Our  instructions  to  suspend 
under  the  contract  were  explicit  instructions.  Our  instructions  to 
take  the  inventory  were  explicit  instructions. 

"  Mr.  Robertson.  Did  you  act  on  advice  or  instructions  as  to  leav- 
ing the  plant  in  statu  quo  ? 

"  Mr.  Shaw.  Absolutely  on  instructions." 

This  witness  also  testified  that  claimant  "  expected  this  claim  to  be 
settled  from  week  to  week,  month  to  month,  since  Maj.  Charles  was 
sent  to  Watertown.  It  has  been  with  a  great  deal  of  discouragement 
that  we  have  had  to  go  from  period  to  period  and  not  be  able  to  do 
anything  with  those  premises." 

13.  Maj.  Charles  told  claimant  that  he  wanted  the  plant  to  be  shut 
up  and  wanted  the  Government  to  have  possession  of  the  property 
until  the  claims  would  be  adjusted.    He  testified  that : 

"  The  district  chief  of  Rochester  wrote  to  the  New  York  Air  Brake 
Company  to  New  York  and  also  gave  me  a  letter  to  the  resident  man- 
ager in  Watertown  advising  them  to  do  whatever  I  suggested  in  re- 
gard to  taking  this  inventory ;  and  I  also  presented  credentials  which 
stated  my  purpose,  etc.,  and  outside  of  that  and  our  conversation  I 
do  not  believe  there  were  any  other  orders  issued.  And  this  was  not 
an  order.  We  discussed  it  and  decided  it  was  the  thing  to  do.  With 
my  credentials  I  could  have  ordered  it  done.     *     *     * 

On  June  16,  1919,  claimant  addressed  a  letter  to  Maj.  Charles  as 
follows : 

"  Please  be  advised  that  this  company  is  willing  that  all  buildings 
containing  ordnance  material  as  listed  in  our  claims  be  temporarily 
closed  for  a  reasonable  period  pending  the  adjustment  of  the  claims; 
it  being  understood  that  in  such  buildings,  where  it  is  necessary  for 
us  to  maintain  a  watchman  to  comply  wth  insurance  regulations,  that 
he  have  access  to  same.  We  except,  of  course,  that  portion  of  B 
building  occupied  by  tool  room  and  office  space  now  occupied  in  C 
building.  If  for  any  reason  it  should  become  necessary  to  rescind 
the  above  agreement  you  will  be  duly  notified  in  writing." 
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This  was  the  second  letter  written  by  claimant  at  the  request  of  Maj. 
Charles.  The  first  one  expressed  the  willingness  of  claimant  to  the 
temporary  closing  of  the  plant  "  pending  the  checking  of  the  claim." 
This  expression  did  not  meet  the  view  of  Maj.  Charles,  who  re- 
quired that  the  letter  be  rewritten  so  as  to  read  "  pending  the  adjust- 
ment of  the  claim."  A  large  area  of  the  plant  was  closed  and  has 
been  kept  closed  by  the  Government  until  the  present  time,  some  of 
it  under  lock  and  key  with  the  key  in  the  possession  of  a  Govern- 
ment representative. 

14.  Mr.  Mulligan,  who  qualified  as  an  expert,  testified  that  the 
fair  market  value  of  the  Krupp  plant  as  of  June  16,  1919,  was 
$600,000,  including  all  the  buildings,  but  that  building  17,  the  ma- 
chine shop,  should  be  eliminated  from  this  appraisal,  leaving  the 
fair  market  value  of  the  plant  $150,000,  and  that  the  fair  annual 
rental  of  the  same  would  be  10  per  cent  of  that  amount,  or  $4.'>,000. 

DECISION. 

1.  That  a  valid  oral  lease  for  the  plant  of  the  American  Krupp 
System  Deisel  Engine  Co.,  at  Watertown,  N.  Y.,  was  made  between 
that  company  and  claimant  on  or  about  August  21,  1918,  for  a 
period  of  eight  months,  to  wit,  from  October  1,  1918,  to  June  1, 
1919,  there  can  be  no  doubt.  It  is  also  true  that  this  lease  was 
obtained  by  claimant  for  the  performance  of  or  in  preparation  for 
performance  of  a  Government  contract  for  the  manufacture  of  car- 
tridge cases,  and  that  it  was  necessary  for  claimant  to  acquire  the  use 
of  the  Krupp  plant  for  the  performance  of  said  contract.  It  is 
further  without  dispute  that  claimant  took  possession  of  this  plant 
under  the  oral  lease  and  was  using  this  plant  at  the  time  of  receiving 
suspension  notice  of  the  contract  from  the  Government,  and  con- 
tinued to  use  same  in  performance  of  the  contract  until  January  31, 
1919. 

2.  This  oral  lease  for  the  Krupp  pUnt  differed  from  all  other 
prior  leases  made  with  claimant  for  the  property  in  at  least  one  im- 
portant particular,  viz,  that  a  time  limit  was  fixed*  the  rental  period 
being  specified  from  October  1,  1918,  for  a  period  of  eight  montlis. 
This  rental  period  corresponded  with  the  time  specified  by  the 
Government  for  complete  performance  of  the  contract  for  the  manu- 
facture and  delivery  of  the  cartridge  cases  by  the  claimant. 

3.  The  crux  of  this  feature  of  the  claim  is.  What  amount  was  the 
Krupp  Co.  to  receive  as  rental,  and  how  was  it  to  be  paid?  The 
apparent  confusion  in  this  regard  seems  to  be  due  to  the  fact  that 
representatives  of  the  Krupp  Co.  and  of  the  claimant  were  look- 
ing at  the  situation  with  the  interest  of  their  respective  companies 
in  view,  the  Krupp  people  being  interested  most  in  the  certainty  of 
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a  lump  sum  being  paid  for  the  entire  rental  period,  while  the  claim- 
ant was  interested  in  the  payments  being  made  on  the  basis  of  the 
rate  of  production  of  cartridge  cases,  the  idea  being  to  pay  the  rent 
out  of  funds  received  from  the  Government  as  deliveries  progressed 
during  the  contract  period.  Both,  however,  were  agreed  that  the 
rental  for  the  entire  period  from  October  1,  1918,  to  June  1,  1919, 
was  fixed  at  $30,000. 

4,  We  are  of  the  opinion  that  the  evidence,  considered  in  the  light 
of  all  the  facts  and  circumstances,  clearly  establishes  that  a  valid 
oral  lease  for  the  plant  of  the  American  Krupp  System  Deisel  En- 
gine Co.,  located  at  Watertown,  N.  Y.,  was  entered  into  on  or  about 
August  21,  1918,  between  that  company  and  claimant  for  a  period 
of  eight  months,  to  wit,  from  October  1,  1918,  to  June  1,  1919,  by 
which  claimant  acquired  the  use  of  that  property  for  that  period; 
that  the  use  of  said  plant  and  the  lease  of  same  by  the  claimant 
were  necessary  for  the  performance  of  a  Government  contract  which 
claimant  had  for  the  manufacture  of  cartridge  cases,  and  were  in- 
curred on  the  faith  of  said  contract  within  the  meaning  of  the  act 
of  March  2,  1919;  that  for  the  use  of  the  plant  claimant  agreed  to 
pay  the  Krupp  Co.  the  lump  sum  of  $30,000  for  the  rental  period 
of  eight  months  from  October  1,  1918.  The  United  States  having 
suspended  the  contract  with  claimant  on  December  14,  1918,  and 
at  a  time  when  it  was  still  in  production,  claimant  is  entitled  to  be 
reimbursed  to  the  extent  of  its  liability  under  its  lease  with  the  Krupp 
Co.  for  the  period  from  October  1,  1918,  to  June  1,  1919,  less,  how- 
ever, that  amount  which  the  Krupp  Co.  has  received  from  claimant 
as  rental  on  cartridge  cases  manufactured  under  the  contract  with  the 
(lovemment. 

5.  Claimant  having  been  instructed  by  both  Capt.  Griffin  and  Maj. 
Charles  after  suspension  of  the  contract  to  leave  the  entire  Krupp 
plant  in  statu  quo  pending  the  final  adjustment  of  its  claim,  and  it 
appearing  that  claimant  complied  with  said  instructions,  and  that  a 
portion  of  the  plant  was  placed  under  lock  and  key,  with  the  keys  re- 
tained in  the  possession  of  a  Government  representative,  and  it  ap- 
pearing that  in  complying  with  said  instructions  claimant  was  com- 
pelled to  hold  over  the  possession  of  the  Krupp  plant  beyond  the 
end  of  the  rental  term,  June  1, 1919,  this  Board  is  of  the  opinion  that 
such  action  on  the  part  of  the  Government  representatives  obligated 
the  Government  to  protect  and  reimburse  claimant  in  the  amount  of 
the  fair  and  reasonable  value  of  the  use  and  occupation  or  storage  of 
so  much  of  the  Krupp  plant  as  was  retained  and  used  by  claimant  for 
the  Government  for  the  period  beginning  June  1,  1919,  and  con- 
tinuing pending  the  final  adjustment  of  its  claim  against  the  Govern- 
ment, said  amount  to  be  ascertained  on  the  basis  of  determining 
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the  fair  annual  rental  value  of  the  entire  plant,  and  then  determining 
what  percentage  of  the  total  area  of  the  plant  was  used  by  the  Gov- 
ernment, or  by  the  claimant  for  the  use  of  the  Government. 

DISPOSmON, 

This  Board  will  make  a  statement  of  the  nature,  terms,  and  condi- 
tions of  the  agreement  under  which  the  claimant  is  entitled  to  be 
paid  compensation,  together  with  Certificate  Form  C,  and  will  trans- 
mit same,  together  with  a  copy  of  this  decision,  to  the  ordnance  sec- 
tion, War  Depart^ient  Claims  Board,  for  action  in  the  manner  pro- 
vided in  subdivision  (c),  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division,  1919. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  11,  1920. 
Case  No.  2814. 

In  re  CLAIH  OF  CHEMICAL  CO.  OF  AMERICA. 

1.  IMPLIED  AGBEEMSHT. — Where  claimant  had  accepted  a  purchase  order 
for  the  manufacture  of  dope,  with  the  nnderstanding  that  claimant  would 
use  cellulose  acetate  manufactured  by  it,  which  it  was  then  selling^  to 
the  Oovernment  at  a  fixed  price,  and  afterwards  the  Oovernment  desirinir 
to  experiment  with  acetate  manufactured  by  another  concern  shipped 
such  acetate  to  claimant  and  directed  that  such  acetate  be  used  in  the 
manufacture  of  the  dope;  and  claimant  so  used  such  acetate  and  in  mak- 
Ingr  settlement  therefor  the  Oovernment  charged  claimant  for  the 
acetate,  a  charge  in  excess  of  that  which  claimant  was  receiving  from 
the  Oovernment,  and  deducted  the  price  so  charged  from  the  purchase 
price  of  the  dope,  there  was  an  implied  obligation  on  the  part  of  the 
Oovernment  under  the  act  of  March  3,  1919,  to  reimburse  claimant  for 
the  amount  at  which  such  acetate  was  charged  and  deducted  over  and 
-    above  the  price  the  Oovernment  was  paying  claimant  for  acetate. 

S.  SAKE. — Where  claimant  had  a  purchase  order  for  the  manufacture  of  dope 
remover,  an  ingredient  of  which  was  acetone,  the  price  of  which  was 
fixed  by  the  Oovernment,  of  which  price  claimant  had  been  advised, 
and  it  was  understood  between  claimant  and  the  Oovernment  at  the 
time  claimant  accepted  the  purchase  order  for  the  manufacture  of  the 
dope  remover  that  acetone  would  be  furnished  at  the  fixed  price,  and 
thereafter  the  Oovernment  furnished  acetone  at  a  higher  price  and 
deducted  such  price  in  the  final  settlement  for  the  dope  remover  fur- 
nished by  claimant,  there  is  an  implied  obligation  on  the  part  of  the 
Oovernment  to  reimburse  claimant  for  the  cost  of  the  acetone  so 
charged  to  it  over  and  above  the  fixed  and  agreed  price  of  the  acetone. 

3.  WITHBBAWAL  OF  CLAIM. — ^Where  a  representative  of  the  claimant  ad- 

vises a  representative  of  the  trial  section  of  this  Board  that  if  there 
is  not  sufficient  documentary  evidence  in  the  file  to  Justify  making  an 
allowance  as  to  a  certain  item  of  the  claim,  that  claimant  will  waive 
claim  as  to  such  item  in  order  to  avoid  the  expense  and  inconvenience 
of  a  hearing,  and  there  is  not  sufficient  evidence  in  the  file  to  Justify 
the  Board  in  allowing  such  item,  the  claim  as  to  that  item  will  be  dis- 
allowed without  prejudice  to  the  claimant. 

4.  CLAIM  AND  DECISION.— Claim  for  |703.94  under  the  act  of  March  2,  1919, 

for  extra  cost  of  cellulose  acetate  and  acetone  and  for  loss  by  evapo- 
ration of  acetone.    Held,  claimant  entitled  to  recover  in  part. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  An  informal 
stalement  of  claim  for  $703.94,  by  reason  of  an  agreement  alleged 
to  have  been  entered  into  between  claimant  and  the  United  States, 
was  filed  with  the  Air  Service  June  13,  1919.    The  claim  was  trans- 
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mitted  to  the  Board  of  Contract  Adjustment  by  the  Air  Service 
Claims  Board  as  a  class  B  claim. 

2.  The  following  purchase  orders  were  issued  to  claimant  by  the 
Bureau  of  Aircraft  Production: 

"  (a)  Order  No.  710047,  dated  July  18, 1918,  signed  F.  D.  Schnacke, 
1st  it.,  A.  S.,  Sig.  R.  C,  for  the  manufacture  and  delivery  f.  o.  b. 
claimant's  plant,  of  100  gallons  SCAS  dope  remover,  according  to 
specifications  stated  in  the  order.  The  order  also  called  for  100  gal- 
lons SCAC  dope  brush  cleaners,  according  to  specifications  contained 
in  the  order,  all  at  an  estimated  cost  of  $375. 

"(6)  An  order  dated  July  24,  1918,  No.  710060,  signed  F.  D. 
Schnacke,  1st  It.,  A.  S.,  Sig.  R.  C,  for  500  gallons  cellulose  acetate 
dope,  at  $5.25  per  gallon,  according  to  specifications  contained  in  the 
order,  to  be  delivered  f .  o.  b.  claimant's  plant. 

"(c)  An  order  dated  August  5,  1918,  No.  810014,  for  500  gallons 
cellulose  acetate  dope,  at  $5.25  per  gallon,  according  to  specifications 
contained  in  the  order,  to  be  delivered  f .  o.  b.  claimant's  plant. 

"(^d)  An  order  dated  August  20,  1918,  No.  810024,  signed  0.  E. 
Ewing,  capt.,  A.  S.  A.  P.,  for  400  gallons  SCAC  dope  remover,  at 
$2  per  gallon,  according  to  specifications  contained  in  the  order,  to 
be  delivered  r.  o.  b.  claimant's  plant." 

3.  The  specifications  for  cellulose  acetate  dope  in  orders  810014  and 
710060  required  the  use  of  cellulose  acetate. 

4.  At  the  time  the  orders  for  cellulose  acetate  dope  were  issued 
claimant  was  manufacturing  cellulose  acetate  for  the  Government  at 
$4.03  per  pound  under  contract  No.  3470.  Claimant  made  its  bid  for 
cellulose  acetate  dope  with  the  understanding  that  the  cellulose  ace- 
tate manufactured  by  claimant  would  be  used  in  the  product,  and  the 
orders  were  accepted  with  such  understanding.  In  a  letter  dated 
August  1,  1918,  signed  Alfred  Frank,  chemicals  section.  Bureau  of 
Aircraft  Production,  the  Government  price  on  cellulose  acetate  was 
stated  to  be  $4.03  per  pound.  The  chemicals  section.  Bureau  of  Air- 
craft Production,  desired  to  experiment  with  cellulose  acetate  manu- 
factured by  another  concern,  and  for  experimental  purposes  ordered 
576  pounds  to  be  shipped  to  claimant  from  the  Eastman  Kodak  Co., 
Rochester,  N.  Y.  This  shipment  was  made  August  10,  1918,  under 
oral  instructions  from  Mr.  A.  P.  Rogers,  chief  of  the  chemicals  sec- 
tion. Claimant  used  this  acetate  in  the  manufacture  of  cellulose 
acetate  dope,  and  made  no  inquiry  as  tot  he  price  at  which  it  was  to 
be  furnished,  assuming  that  the  acetate  would  be  billed  to  claimant 
at  $4.03  per  pound,  the  same  price  at  which  claimant  was  furnishin<r 
the  same  product  to  the  Government.  After  orders  710060  and 
810014  were  practically  completed,  claimant  received  Government 
invoice  No.  7406,  dated  November  1,  1918,  in  which  claimant  was 
charged  with  the  cellulose  acetate  furnished  by  the  Eastman  Kodak 
Co.  at  $4.90  per  pound.    The  Government  deducted  the  price  uf  the 
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acetate  so  furnished  by  it  at  such  price  from  the  purchase  price  of 
the  dope.  The  claim  growing  out  of  this  transaction  is  for  the  differ- 
ence, 87  cents,  between  the  price,  $4.03  per  pound,  at  which  claimant 
was  furnishing  the  acetate  to  the  Government  and  the  price,  $4.90  per 
pound,  which  the  Government  charged  claimant  for  the  acetate  fur- 
nished it  by  the  Eastman  Kodak  Co. 

5.  Under  the  facts  in  this  case,  claimant  was  justified  in  assuming 
that,  if  for  experimental  purposes,  the  Government  desired  to  fur- 
nish claimant  with  acetate  furnished  by  another  concern,  that  such 
acetate  would  be  furnished  at  the  same  price  claimant  was  receiving 
for  acetate  manufactured  by  it,  from  the  Government,  and  that  if 
the  Government  furnished  acetate  at  a  higher  price,  that  the  Gov- 
ernment would  reimburse  claimant  for  the  difference  between  the 
price  claimant  was  receiving  from  the  Government  for  acetate  and 
the  price  it  was  compelled  to  pay  the  Government  therefor.  Under 
such  circumstances  an  implied  agreement  arose  whereby  the  Govern- 
ment is  obligated  to  make  such  reimbursement. 

6.  According  to  the  specifications,  acetone  was  required  or  might 
be  substituted  for  other  chemicals  in  the  manufacture  of  the  dope 
remover  which  claimant  was  to  manufacture.  Acetone  was  under 
Government  control,  the  fixed  price  being  25f  cents  per  pound.  After 
consultation  with  Government  oflScials  as  to  the  price  at  which  ace- 
tone would  be  furnished  by  the  Government,  and  being  informed 
that  it  would  be  furnished  at  25J  cents  per  pound,  claimant  made  its 
bid  on  dope  remover  and  accepted  the  purchase  order  therefor  with 
the  understanding  that  the  Government  would  furnish  the  acetone 
at  such  price.  Claimant  purchased  acetone  on  July  11  and  August 
21,  1918,  as  shown  by  copies  of  invoices  in  the  file,  at  25|-  cents  per 
pound.  The  Government,  however,  on  July  29,  1918,  furnished 
claimant  297  pounds  of  acetone  produced  by  the  United  States  In- 
dustrial Chemical  Co.,  and  on  August  7, 1918,  300  pounds  more  from 
the  same  company  for  use  in  the  manufacture  of  the  dope  remover, 
charged  claimant  therefor  50  cents  per  pound,  and  deducted  the  price 
of  the  acetone  from  the  purchase  price  of  the  dope  remover.  There 
is  no  explanation  in  the  record  as  to  why  the  acetone  furnished  by 
the  Government  between  the  dates  of  July  11  and  August  21,  on 
which  dates  claimant  had  purchased  acetone  at  25f  cents  per  pound, 
should  have  been  billed  to  claimant  at  nearly  double  that  price. 
The  fact  that  the  price  of  acetone  was  fixed  by  the  Government,  that 
the  Government  furnished  the  ingredients  for  the  dope  remover,  and 
that  claimant  made  its  bid  on  the  dope  remover  after  agreement  with 
Government  officers  as  to  the  price  at  which  acetone  would  be  fur- 
nished and  based  its  bid  on  such  understanding,  raised  an  implied 
agreement  between  claimant  and  the  Government  that  if  the  Govern- 
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ment  furnished  acetone  at  a  price  higher  than  25f  cents  per  pound 
claimant  would  be  entitled  to  a  corresponding  increase  in  the  price 
of  the  dope  remover  it  manufactured,  or  that  claimant  would  be 
reimbursed  for  any  sum  in  excess  of  25}  cents  per  pound  that  it 
should  be  charged  for  any  acetone  furnished  by  the  Government. 

7.  During  the  process  of  manufacture  of  the  dope  remover  and 
brush  cleaner  Mr.  George  Hopp  was  sent  to  claimant's  factory  to 
direct  the  work.  He  objected  to  the  use  of  certain  diacetone  alcohol 
furnished  by  the  Anderson  Chemical  Co.  because  such  alcohol  did 
not  meet  the  specifications  which  had  been  furnished  Mr.  Hopp  by  the 
Government.  He  took  the  matter  up  with  his  superiors,  and  after 
some  two  weeks'  delay  the  matter  of  specifications  was  adjiistiMl 
Claimant  contends  that  in  the  meantime  some  of  the  solvents,  esj^ec- 
ially  acetone,  which  had  been  mixed  in  a  kettle,  were  lost  throii^fh 
evaporation.  The  claim  is  that  200  pounds  of  acetone  were  lost  in 
this  way,  and  claimant  demands  25J  cents  a  pound,  or  $58.05,  therefor. 
Mr.  Hopp  addressed  a  letter  to  this  section  in  which  he  states  that 
any  loss  of  solvents  complained  of  by  claimant  was  not  due  to  jiny 
"  holdup  of  solvents,"  but  was  due  to  the  fact  that  the  dope  was  not 
mixed  in  the  approved  manner,  in  the  presence  of  an  inspector,  ns 
had  been  ordered,  and  was  due  to  causes  other  than  those  contendevl 
for  by  claimant,  including  lack  of  skill  in  the  handling  of  the  ma- 
terial. 

8.  A  representative  of  the  trial  section  advised  claimant's  president 
that  in  view  of  the  letter  from  Mr.  Hopp  a  question  of  fact  was  raised 
which  would  require  a  hearing  and  the  presence  of  witnesses.  Claim- 
ant's president  informed  the  representative  of  the  trial  section  that 
in  order  to  avoid  the  expense  and  inconvenience  of  a  hearing,  that  he 
would  waive  the  $58.05  item  if  there  was  not  sufficient  documentary 
evidence  in  the  file  to  justify  the  Board  in  making  an  allowance  on 
account  of  the  loss  of  solvents.  There  is  no  satisfactory  showin<x  in 
the  record  establishing  the  Government's  responsibility  for  the  loj^s 
of  solvents,  and  relief  to  claimant  is  denied  on  account  of  such  lo>s. 
This  denial,  however,  is  without  prejudice  to  claimant. 

DISPOSITION. 

The  appeal  section,  War  Department  Claims  Board,  will  make  and 
transmit  a  statement  of  the  nature,  terms,  and  conditions  of  the  agree- 
ment and  certificate  C  to  the  Air  Service  section.  War  Department 
Claims  Board,  for  action  in  the  manner  provided  in  subdivision  (c), 
section  5,  Supply  Circular  Xo.  17,  Purchase,  Storage  and  Traflic 
Division. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section :  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


AtjousT  31,  1920. 
Case  No.  2904. 

In  re  CIAHC  0?  PEHKSTLYAHIA  RAILROA])  00. 

(See  decision  of  Oct.  11,  1980»  Vol.  7,  theie  deelsiont,  p.  808.) 

Mr.  Ayerill  writing  the  opinion  of  the  Board. 
•  1.  This  case  comes  before  this  Board  on  appeal  from  t^e  de- 
cision of  the  Claims  Board,  Transportation  Service,  and  is  for 
$206,673.93  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  The  claim  was  originally  divided  into  two  parts  and  was  con- 
sidered by  the  Claims  Board,  Transportation  Service,  under  its 
Nofl.  79  and  716.  The  two  claims,  however,  have  been  consolidated 
and  are  presented  to  this  Board  as  one  consolidated  claim. 

3.  By  consent  of  counsel,  the  appeal  has  been  considered  by  this 
Board  upon  the  record  and  without  any  further  hearing. 

FIimiKGS  OF  FACT. 

4.  In  the  first  half  of  June,  1917,  the  War  Department  was 
anxious  to  complete  arrangements  for  the  necessary  track  con« 
nections  to  the  cantonment  which  it  was  proposed  to  locate  adjacent 
to  a  station  known  as  Admiral,  Md.,  said  station  being  located  oa 
the  line  of  the  Washington,  Baltimore  &  Annapolis  Railroad,  an 
electric  line,  said  cantonment  being  afterwards  styled  Camp  Meade, 
and  it  will  be  referred  to  hereafter  by  that  name.  There  were  no 
railroad  facilities  on  the  proposed  site  and  it  became  necessary  for 
the  Government  to  have  either  the  Baltimore  &  Ohio  or  the  Pennsyl- 
vania or  both  railroads  construct  tracks  from  their  respective  main 
lines  to  and  extending  through  the  site^  Negotiations  were  com- 
menced but  nothing  definite  was  determined  upon  until  June  20, 
1917,  and  on  that  date  Maj.  Gen.  J.  F.  Bell,  commander  of  the 
Eastern  Department;  Mr.  A.  W.  Thompson,  vice  president,  Balti- 
more &  Ohio  Railroad;  and  Mr.  W.  W.  Atterbury,  vice  president, 
Pennsylvania  Railroad,  met  in  conference,  and  as  a  result  of  such 
meeting  the  following  agreement  was  drawn  up  and  signed  by  the 
parties  above  named : 

"It  is  understood  and  agreed  between  General  Bell,  representing 
the  War  Department,  and  Mr.  W.  W.  Atterbury,  representing  the 
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Pennsylvania  Railroad  Company,  and  Mr.  A.  W.  Thompson,  repre- 
senting the  Baltimore  &  Ohio  Railroad  Company,  that,  at  the  site 
for  a  divisioilal  training  camp  known  as  Annapolis  Junction  or 
Admiral,  these  railways  will  construct  a  joint  track  connecting  with 
the  Philadelphia,  Baltimore  &  Washington  Railroad  at  Odenton,  and 
with  the  Baltimore  &  Ohio  Railroad  at  Annapolis  Junction,  a  dis- 
tance of  approximately  six  miles,  and  will,  if  necessary,  construct  in 
addition  thereto,  not  exceeding  two  miles  of  sidings  or  switches  paral- 
lel to  the  main  connecting  line,  at  their  own  expense ;  the  total  track 
and  sidings  in  no  case  to  exceed  eight  miles.  All  in  addition  to  that 
amount  to  be  constructed  at  the  expense  of  the  Goyemment. 

"Accepted  at  Cedar  Street,  #85. 

"  June  20,  1917. 

J.  F.  Beul 
W.  W.  A. 
«     «  A.  W.  T." 


:(¥•) 


5.  The  two  railroads  at  once  commenced  the  work  of  construction 
and  very  promptly  completed  the  8  miles  of  trackage  which  they 
were  to  construct  without  expense  to  the  Government.  The  location 
of  the  camp  was  such  that  it  was  necessary  for  the  Baltimore  &  Ohio 
Railroad  to  build  4  miles  of  connecting  track  from  Annapolis  Junc- 
tion to  the  center  of  Rogue  Harbor  Run,  and  for  the  Pennsylvania 
Railroad  to  build  approximately  2  miles  of  track  from  its  main  line 
at  Odenton  to  the  center  of  Rogue  Harbor  Run,  there  to  connect  with 
the  Baltimore  &  Ohio  tracks.  The  Pennsylvania  also  constructed  1 
mile  of  siding  parallel  to  the  connecting  track,  and  the  Baltimore  & 
Ohio  likewise  constructed  a  mile  of  siding  parallel  to  its  portion  of 
the  connecting  track. 

6.  The  Pennsylvania  Railroad,  in  addition  to  constructing  its  pro- 
portion of  the  8  miles  of  track,- which  were  to  be  constructed  without 
charge  to  the  Government,  constructed  and  installed  extensive  facili- 
ties at  Odenton  on  and  adjacent  to  its  right  of  way,  and  also  con- 
structed additional  sidings  and  spur  tracks  within  the  limits  of  the 
Government  reservation  at  Camp  Meade,  and  presents  its  claim  for 
the  entire  cost  of  the  construction  both  at  Odenton  and  at  Camp 
Meade  and  on  the  line  connecting  Odenton  with  Camp  Meade.  This 
daim  is  set  out  and  itemized  as  f dllows : 
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Loca- 
tion I 
No.  ' 


Itam. 


1 
2 
8 
4 
4 
4 
5 
6 
7 
8 
9 
10 

u 

12 
13 
14 
14 
U 
14 
14 
14 
14 
15 
16 
17 
18 
19 
20 
21 
22 


DiiniBg  aiding 

W.,  B.  &  A.  crossing ,...^... 

Bloek  tel^hone  conn«etion  to  *'Z  "  tower , 
Installation  of  electric  lights  in  station.. . . . 
Building  of  new  toilets  in  station. 


Baggage  room  and  extension  o(  freight  house. 

SheRershed 

Inter-tnck  fence 

Exten4on  of  passenger  platform 

Land  purchased 


Derails  on  passing  siding 
Passing  siding... 


Track  No.  (main  lin0-<}amp  Heade  branch) . 

Siding  for  Field  Signal  School 

Derail  on  laundry  siding  (ladder)' 

Water  station , 

Frei^t  hoose  and  platfono 

Ashpit , 

Car  Inspectors'  building , 


Sand  box  for  engines. 

Coal  bin 

Coaling  plat  form 

Ticket  oflces 

Ladder  and  spur  L.C.  L 

Track  No.  1 

Track  No.  2 

TradiNo.4 

Connection  between  tracks  Nos.  2  and  4. 

Tracks  on  coal  trestle 

Schoolhouse 

Expenses  in  maintaining  f adlities 


Total. 


Cost. 


18,964.78 

7,104.12 

58.80 

219.41 

811.91 

L0e9.00 

1,948.79 


2,842.75 

U,e67.47 

77.15 

27,88&06 

82,8l8w82 

•  884.40 

37.68 

2,2ga97 

1,87ft  14 

185.06 

82.97 

72.77 

153.59 

88.41 

125.03 

6,767.16 

15,759.14 

15.295.64 

17,618.16 

827.a« 

962,26 

500.00 

3, 04a  12 


206,648.08 


7.  It  is  the  contention  of  the  claimant  that  the  Bell-Atterbury- 
Thompson  agreement  was  only  a  tentative  agreement  which  was  sup- 
posed to  be  replaced  later  by  a  definite  agreement  to  be  made  with 
the  Secretary  of  War,  and  that  that  definite  agreement  was  never 
made,  and  that  therefore  the  claimant  should  be  reimbursed  for  the 
entire  cost  of  providing  facilities  at  Odenton  and  Camp  Meade  as  an 
expense  incident  to  the  establishment  of  Camp  Meade,  on  the  theory 
that  from  all  the  facts  and  circumstances  of  the  case  an  implied 
agreement  arose  obligating  the  Government  to  make  such  reimburse- 
ment. 

QBCISIOK. 

1.  In  the  view  taken  by  this  Board  the  Bell-Atterbury-Thompson 
agreement,  as  set  forth  in  the  findings  of  fact,  is  a  valid  and  binding 
agreement  and  its  language  is  clear  and  definite.  TJnder  this  agree- 
ment the  railroads  were  to  construct  6  miles  of  connecting  track 
between  Annapolis  Junction  on  the  Baltimore  &  Ohio  Eailroad  to 
Odenton  on  the  Philadelphia,  Baltimore  &  Washington  Railroad,  a 
distance  of  approximately  6  miles,  and  were  to  construct  in  addition 
thereto  not  exceeding  2  miles  of  siding  or  switches  parallel  to  the 
main  connecting  line,  a  total  of  8  miles  to  be  constructed  iat  the  ex- 
pense of  the  railroads,  any  connecting  line  track  and  sidingi^  neces- 
sary in  addition  to  the  said  8  miles  to  be  constructed  at  the  expense 
of  the  Government. 


890    DECISIONS  APPEAL  SECTION  WAR  DSPABTMENT  CLAIMS  BOABD. 

2.  The  agreement  clearly  did  not  contemplate  the  expense  in  con- 
nection with  construction  of  tracks  or  buildings  or  improvements 
made  upon  the  right  of  way  of  the  Pennsylvania  Railroad  at  Oden- 
ton,  but  clearly  only  referred  to  the  necessary  connecting-line  track 
and  sidings  and  switches  directly  serving  said  connecting-line  track. 

8.  The  Board  finds  that  the  Baltimore  &  Ohio  and  Pennsylvania 
Bailroads  complied  with  the  terms  of  said'  agreement  and  built  6 
miles  of  connecting  track  and  2  miles  of  siding  parallel  thereto;  that 
of  this  construction  the  Baltimore  &  Ohio  built  4.08  miles  of  con- 
necting track  and  1  mile  of  parallel  siding,  the  Pennsylvania  build- 
ing 1.92  miles  of  connecting  track  and  1  mile  of  parallel  sidings 
which  they  were  obligated  to  construct  without  cost  to  the  Govern- 
ment. 

4.  The  evidence  shows  that  the  following  trackage  was  constructed 
under  the  Bell- Atterbury -Thompson  agreement  by  the  P^insylvania 
Railroad : 

Designation.  Length  (feet). 

Item  No.  11.  Main  connecting  track 8,880 

10.  Passing  siding 3,003 

WABEHOUSE  8IDING8. 

17.  No.  1 1,700 

18.  No.  2 1,650 

10.  No.  4 1, 900 

16.  Ladder  and  spur 730 

17.805 
Less  trackage  to  be  built  without  cost  to  Qoyemment  under  satd  a^ree- 
meat: 

Main  connecting  track  (1.82  miles) feet—  10,138 

Siding  and  switches  (1  mile) do 5.280 

'15,418 

Amount  to  be  paid  for  by  Government 2,445 

5.  The  Board  further  finds  that  thereafter,  in  order  to  provide 
adequate  and  necessary  facilities  for  the  handling  of  material,  sup- 
plies, and  troops  the  Pennsylvania  Railroad  constructed,  at  the  re- 
quest of,  or  with  the  knowledge  and  acquiescence  of,  the  constructing 
quartermaster  and  other  officers  of  the  Army,  in  charge  of  Camp 
Meade,  for  the  use  and  benefit  of  the  Gvemment,  2,445  feet  of  track- 
age in  addition  to  the  trackage  under  which  said  agreement  was  to  be 
constructed  at  the  expense  of  the  railroad. 

6.  The  Board  further  finds  that,  in  addition  to  the  said  2,445  feet 
of  trackage,  there  should  be  added  the  following  items  as  found  and 
allowed  by  the  Claims  Board,  Transportation  Service : 
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Item  No.  9.  Derail  passing  siding $77. 15 

13-  Derail  laundry  and  ladder 87.68 

12.  Siding  for  Field  Signal  School 834. 40 

21.  Amount  paid  B.  &  O.  for  cost  one-half  coal  trestle 062. 26 

1, 911. 49 

7.  From  the  facts  above  the  Board  is  of  the  opinion  that  there 
arose  an  agreement  within  the  purview  of  the  act  of  March  2,  1919, 
obligating  the  Government  to  reimburse  the  Pennsylvania  Railroad 
Co.  for  expenditures  made  from  June  20, 1917,  to  December  31, 1917, 
and  to  reimburse  the  Director  General,  United  States  Railroad  Ad- 
ministration, for  the  Pennsylvania  Railroad,  for  expenditures  made 
subsequent  to  December  31, 1917,  in  constructing  the  said  2,445  feet 
of  track  and  for  items  9, 13, 12,  and  21,  as  above  set  forth. 

8.  The  Board  further  finds  that  the  Bell-Atterbury-Thompson 
agreement  did  not  contemplate  or  embrace  the  expense  alleged  and 
claimed  for  in  the  other  items  of  the  claim,  and  there  is  no  evidence 
presented  showing  any  express  agreement  entered  into  with  any 
officer  or  agent  of  the  Secretary  of  War  or  of  the  President  for  the 
construction  of  the  facilities  claimed  for.  We  must,  therefore,  look 
to  all  the  facts  and  circumstances  of  the  case  for  evidence  which  will 
support  an  implied  agreement. 

9.  The  evidence  shows  that  the  drilling  siding,  Washington,  Balti- 
more &  Annapolis  crossing,  block  telephone  connection  to  tower,  in- 
stallation of  electric  lines  in  station,  building  of  new  toilets  in  station, 
baggage  room,  and  extension  of  freight  house,  shelter  shed,  inter- 
track  fence,  extension  of  passenger  platform  and  land  purchased, 
which  are  designated  in  claim  as  items  1,  2,  3,  4,  5,  6,  7,  and  8, 
respectively,  were  all  constructed  or  purchased  at  Odenton  adjacent 
to  or  upon  the  right  of  way  of  the  railroad  company  and  not  within 
or  contiguous  to  the  camp  site.  The  evidence  also  clearly  shows  that, 
owing  to  the  establishment  of  Camp  Meade,  there  was  a  very  large 
and  additional  passenger  business  handled  at  Odenton  by  the  Penn- 
sylvania Railroad  apart  from  the  regular  troop  movements  of  the 
Government  and  from  which  business  the  Government  derived  no 
benefit.  The  drilling  siding,  item  No.  1,  was  on  the  right  of  way  of 
the  railroad  company  and  was  a  construction  which  was  absolutely 
necessary  to  the  railroad  in  order  that  it  might  perform  its  duty 
as  a  common  carrier.  There  is  ho  evidence  that  any  of  these  facilities 
were  installed  at  the  request,  or  by  the  direction,  of  any  Government 
officer,  and  the  presumption  is  that  the  same  were  installed  for  the 
convenience  of  the  railroad  and  to  enable  it  to  perform  its  duty  as 
a  common  carrier,  and,  in  the  absence  of  any  express  agreement,  no 
implied  agreement  can  arise  from  such  facts  and  circumstances  obli- 
gating the  Government  to  reimburse  claimant  for  expenditures  ma  da 
thereon. 
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The  evidence  further  shows  that  within  the  limits  of  the  canton- 
ment the  Pennsylvania  Railroad  erected  a  water  station,  freight 
house  and  platform,  ash  pit,  car  inspectors^  building,  sand  box  for 
engines,  coal  bin,  coaling  platform,  ticket  office,  and  less-than-carload 
freight  depot,  designated  under  the  head  of  items  14,  15,  and  22, 
respectively,  in  the  claim.  There  is  no  evidence  of  any  express  agree- 
ment for  an}'^  of  this  construction,  and,  in  the  opinion  of  the  Board, 
no  facts  and  circumstances  have  been  shown  from  which  an  implied 
agreement  can  arise.  The  mere  fact  that  these  facilities  were  within 
the  cantonment  does  not  of  itself  give  rise  to  aji  implied  agreement 
obligating  the  Government  to  reimburse  claimant  for  the  expendi- 
tures made.  The  very  nature  of  the  facilities  show  that,  for  the  most 
part,  they  were  for  the  purpose  of  enabling  the  claimant  to  conduct 
its  business  as  a  common  carrier.  The  water  station,  the  ash  pit,  the 
car  inspectors'  building,  the  sand  box  for  engines,  the  coal  bin,  and 
the  coaling  platform  were  all  necessary  in  order  that  the  railroad 
might  carry  on  its  business  of  transporting  freight  and  passengers 
and  performing  the  necessary  switching  at  the  camp.  Without  these 
facilities  its  engines  would  have  been  forced  to  return  at  an  increased 
operating  expense  to  the  railroad  to  Odenton  for  water,  for  fuel,  for 
inspection,  and  for  cleaning  the  fire  box,  and  were  only  incidentally 
of  benefit  to  the  Government  in  that  such  facilities  may  have  enabled 
the  carrier  to  perform  its  work  more  expeditiously.  The  ticket  office 
and  the  schoolhouse,  which  was  converted  into  a  freight  station  for 
less-than-carload  freight,  which  are  designated  as  items  15  and  22, 
were  for  the  benefit  of  the  carrier  and,  if  it  expected  to  transport  less- 
than-carload  lots  of  freight  to  Camp  Meade,  were  necessary  as  a  part 
of  its  equipment. 

11,  The  claim  for  maintenance  amounting  to  $3,040.17,  having  been 
filed  subsequent  to  June  30,  1919,  can  not  be  considered. 

12.  For  the  reasons  above  set  forth  this  Board  concurs  in  the  award 
as  made  by  the  Claims  Board,  Transportation  Service,  and  thereby 
affirms  same,  and  the  further  relief  prayed  for  in  the  appeal  must  be 
denied. 

DISPOSITION. 

This  Board  hereby  transmits  its  decision  to  the  Transportation 
Section  for  action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Capt  Woodfin  concurring  for  the  Appeal 
Section. 


October  11,  1920. 
Case  No.  2904. 

In  re  CLAIM  OF  PENNSYLYAHIA  RAILROAD  CO. 

L  CLAIK  AND  DECISION. — From  the  decision  In  this  case  by  the  Claims 
Board,  Transportation  Service,  the  claimant  appealed  to  the  appeal  sec- 
tion, War  Department  Claims  Board,  which  rendered  a  decision  August 
31, 1980,  allowing  the  Items  passed  by  the  Transportation  Serylce  Claims 
Board,  and  in  addition  approving  certain  other  items.  The  chairman  of 
the  standing  committee.  War  Department  Claims  Board,  withheld  hit 
approval  of  decision  and  referred  the  same  to  the  standing  committee, 
which  in  tnm  submitted  the  case  to  the  Secretary  of  War  for  his  con- 
sideration. On  September  29,  1920,  the  Secretary  of  War  returned  the 
claim  to  the  War  Department  Claims  Board,  accompanied  by  a  memo- 
randum directing  that  an  order  be  entered  denying  relief,  except  ai 
recommended  by  the  Claims  Board,  Transportation  Service,  and  that 
claimant  be  notified  accordingly.  Pursuant  to  direction  of  the  Secre- 
tary of  War  as  set  forth  in  said  order;  the  decision  ^heretof ore  rendered 
by  this  section  on  August  31>  1920,  is  hereby  set  aside  and  vacated, 
and  all  relief  ask«d  by  claimant  is  denied  except  the  relief  formerly 
granted  by  the  Claims  Board,  Transportation  Service.  (For  statement 
of  facts  and  former  decisions,  see  these  decisions,  Vol.  7,  p.  887.) 

Maj.  Farr  writing  the  opinion  of  the  Board. 

ON  BECONSIDERATION. 

1.  This  case  was  decided  by  the  Claims  Board,  Transportation 
Service,  on  the  25th  day  of  June,  1920^  and  was  in  part  favorable 
to  claimant. 

2.  Petitioner  not  being  satisfied  with  the  decision  of  the  claims 
Board,  Transportation  Service,  appealed  its  claims  to  the  appeal 
section,  War  Department  Claims  Board,  which  on  the  31st  day  of 
August,  1920,  rendered  a  decision  allowing  the  items  passed  by  the 
War  Department  Transportation  Service,  and  in  addition  recom- 
mended certain  additional  payments. 

3.  The  decision  of  the  appeal  section,  War  Department  Claims 
Board,  was  in  due  time  submitted  to  the  chairman  of  the  standing 
committee,  who  in  turn  referred  the  same  to  the  standing  committee 
of  the  War  Department  Claims  Board,  who  submitted  the  same  to 
the  Secretary  of  War  for  consideration. 

89S 
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4.  The  Secretary  of  War  on  the  29th  day  of  September,  1920,  for- 
warded the  following  memorandum  to  the  War  Department  Claims 
Board : 

'^This  is  a  claim  amounting  to  $206,643.93  for  the  construction 
and  maintenance  of  railroad  facilities  within  and  adjacent  to  the 
Government  reservation,  Camp  Meade,  Maryland.  The  Claims 
Board,  Transportation  Service,  recommended  an  award  of  $20,794.65 
in  favor  of  the  claimant  in  full  settlement  of  the  claim,  disapprov- 
ing that  portion  of  the  claim  within  the  terms  of  an  express  agree- 
ment, for  construction  without  cost  to  the  Government  and  that  por- 
tion of  the  construction  located  outside  of  the  Government  reserva- 
tion. Claimant  appealed  to  the  appeal  section  from  this  recom- 
mendation. The  appeal  section  allowed  the  items  as  passed  by  the 
War  Department  Transportation  Service,  and  in  addition  recom- 
mended payment  for  the  construction  of  trackage  outside  the  limits 
of  the  reservation  and  denied  relief  upon  the  balance  of  the  claim. 

"  The  decision  of  the  appeal  section  having  been  submitted  in  due 
form  to  the  chairman  of  the  standing  committee,  he  withheld  his 
approval  and  the  matter  was  submitted  to  the  standing  committee  of 
the  War  Department  Claims  Board,  which  also  denied  further  relief 
than  that  recommended  by  the  Claims  Board  Transportation  Service 
and  instructed  the  chairman  to  submit  the  same  to  me  for  further 
consideration. 

"  There  are  some  cases  where  the  facts  are  so  complicated  and 
complex  and  where  the  law  relative  thereto  has  not  oeen  so  well 
established  that  as  a  practical  matter  administrative  machinery  is 
inadequate  to  determine  the  merits,  and  judicial  procedure  is  requi- 
site. Upon  consideration,  I  believe  that  in  this  case  good  adminis- 
tration reauires  that  the  action  of  the  standing  committee  be  ap- 
proved ana  that  the  claimant  be  left  to  such  redress  as  the  courts  may 
determine. 

"  I  therefore  direct  that  an  order  denying  relief,  except  as  recom- 
mended by  the  Claims  Board  Transportation  Service,  be  entered, 
and  that  claimant  be  notified  accordingly. 

"  Newton  D.  Baker, 
'^  Secretary  of  IFor." 

6.  In  addition  to  the  sum  of  $20,794.66  allowed  claimant  by  Claims 
Board  Transportation  Service,  under  said  Board's  claim  No.  716,  the 
claimant  was  also  allowed  $1,911.49,  under  claim  No.  79,  before  that 
Board,  the  total  award  by  said  Board  being  the  sum  of  $22,706.14. 

6.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  forego- 
ing order,  the  decision  rendered  by  this  section  on  the  31st  day  of 
August,  1920,  is  hereby  set  aside  and  vacated  and  all  relief  asked  for 
by  the  claimant  in  its  original  petition  and  appealed  to  this  Board  is 
hereby  denied,  except  the  relief  heretofore  granted  it  by  the  Claims 
Board  Transportation  Service. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


OOTOBEK  11,  1920 

Case  No.  3003. 

« 

In  re  CLAIM.  OF  AM£RICAH  SEATIHa  CO. 

L.  BASIS  OF  SBTTLSlfBHT.-»Where  the  agreement  fixed  the  prloe,  and  claim- 
ant has  been  paid  in  aooordanoe  therewith  for  all  artlclei  tntihed  and 
delivered,  hat  no  outstanding  commitments  and  no  articles  left  in  proc- 
ess, settlement  will  not  be  made  on  the  basis  of  cost  of  material  nsed, 
labor  or  overhead  expended  on  articles  delivered,  or  other  similar 
charges  properly  applicable  to  cost-plni  contracts,  bnt  will  be  limited 
to  settlement  of  loss  arising  from  nnnsed  materials  not  absorbed  In 
claimant's  commercial  bnsinesa. 

a.  CLAHC  and  BXCZSION.— Appeal  from  an  award  of  |S67.79  by  the  purchase 
section,  War  Department  Claims  Board,  on  a  olaim  under  the  act  of 
Xaroh  2,  1819,  for  |ia,908.61,  alleged  loss  arising  out  of  the  suspension 
of  a  purchase  order  for  the  manufacture  of  folding  tables  for  hospitals. 
Held,  the  award  of  the  purchase  aection  is  afflrmed,  and  all  further  re- 
lief denied. 

Maj.  Taylor  writing  the  opinion  of  the  Board. 

ON  APPEAL  FROM  AN  AWARD  BY  THB  WAR  DEPARTICSKT  CLAIMS  BOARD) 

PURCHASE  SECTION. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  June  16, 1920,  the  Board  of  Contract  Adjustment  of  the  War 
Department  rendered  a  decision  in  favor  of  claimant  company  in  the 
above  claim,  and  the  claim  was  then  referred  to  the  purchase  section 
for  adjustment  in  accordance  with  that  decision.  The  purchase  sec- 
tion decided  that  claimant  was  entitled  to  the  sum  of  $267,79  and  an 
award  in  that  amount  was  prepared  and  tendered  claimant,  but  claim- 
ant refused  to  accept  the  award  and  has  appealed  to  the  appeal  sec- 
tion, insisting  that  it  is  entitled  to  reimbursement  in  the  sum  of 
$12,203.61. 

2.  The  Board  of  Contract  Adjustment  in  its  decision  of  June  15, 
1920,  held  that  purchase  order  No.  4820,  issued  to  claimant  by  the 
Medical  Corps,  United  States  Army,  November  7,  1918,  constituted 
an  informal  agreement  between  claimant  and  the  United  States  by 
the  terms  of  which  the  claimant  company  was  to  manufacture  and 
deliver  to  the  Medical  Corps,  United  States  Army,  50,000  bedside 
folding  tables  for  hospitals  at  55  cents  each ;  that  production  on  this 
informal  agreement  was  suspended  by  claimant  at  the  request  of  the 
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United  States  on  November  19, 1918 ;  and  that  claimant  was  allowed 
to  complete  and  deliver  all  of  the  tables  which  were  in  process  on 
that  date,  making  a  total  of  18,000  delivered  on  the  order,  for  which 
claimant  received  payment  in  full  at  the  contract  price ;  and  that  it 
was  such  an  agreement  as  came  within  the  provisions  of  the  act  of 
March  2,  1919.  The  facts  are  fully  set  forth  in  that  decision,  and  it 
is  not  necessary  to  restate  them  at  this  time. 

3.  Claimant's  itemized  statement  of  claim  shows  that  for  the  pur- 
pose of  performing  the  agreement  it  purchased  material  which  cost 
$20,248.19,  that  it  used  $7,592.99  worth  of  material,  and  had  left  on 
hand  at  the  time  the  order  was  suspended  material  which  cost 
$12,666.20,  on  which  it  has  placed  a  salvage  value  of  $9,176.81,  making 
the  loss  on  the  unused  material  $8,478.39. 

The  itemized  statement  of  claim  is  as  follows : 

(1)  Cost  of  material  used 1 $7,592.99 

(2)  Direct  labor  actually  expended  on  material  delivered 2,566.95 

<8)  Factory  overhead  directly  applicable  to  the  material  delivered—    4,822.00 

(4)  HandUug  material  not  used,  219,283  feet,  at  $2.60  per  thousand..        548. 08 

(5)  Portion  of  cost  <$f  setting  up  machinery,  making  tools,  etc.,  (26) 

pear  cent  of  $548) 145.24 

(6)  Administrative  overhead  and  depreciation  (56  per  cent  of  direct 

labor) 1, 437. 49 

(7)  Material  not  absorbed 3,478.39 

(8)  Carrying  charges  on  $11,782.16  of  material,  Nov.  21, 1918,  to  Apr. 

21,  1920,  17  months 1,012.47 

(9)  Expenuses  in  preparation  and  presentation  of  claim 500.00 

22. 103. 61 
Less  amount  received  for  18,(X)0  tables  delivered , 9,900.00 

Total  of  claim 12,208.61 

4.  Claimant  admits  that  all  of  the  material  which  was  intended  to 
be  used  in  filling  the  order  and  which  was  left  on  its  hands  at  the  tune 
the  order  was  suspended  has  been  used  by  it  in  its  commercial  busi- 
ness, except  some  screws  and  rivets  amounting  to  $612.65.  Claim- 
ant made  a  salvage  oflPer  of  $150  for  the  screws  and  rivets.  The  pur- 
chase section  obtained  a  bid  of  $440  for  these  and  offered  to  take  the 
articles  off  claimant's  hands  at  that  price  and  pay  claimant  the  differ- 
ence, viz,  $170.65,  plus  $40  handling  charges  thereon,  plus  interest 
on  $612.65  for  18  months,  making  a  total  of  $267.79,  but  clahnant 
refused  to  accept  this  offer. 

6.  An  examination  of  the  items  of  this  claim  shows  that  claimant 
is  laboring  under  the  impression  that  the  agreement  on  which  the 
claim  is  based  was  a  "  cost-plus  "  agreement,  or  else  that  claimant  is 
now  seeking  to  construe  it  as  such.  The  purchase  order  was  not  on 
a  cost-plus  basis,  but  was  on  a  fixed-price  basis,  viz,  50,(K)0  tables  at 
65  cents  each.    Eighteen  thousand  tables  have  been  accepted  and  paid 
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for  by  the  United  States  on  this  basis  and  claimant  will  not  now  be 
'  permitted  to  abandon  the  fixed-price  agreement  in  faror  of  a  settle- 
ment on  an  actual  cost  basis  merely  because  the  agreement  proved  to 
be  a  losing  one  from  claimant's  standpoint. 
Each  item  of  the  claim  will  be  taken  up  separately: 

(1)  Cost  of  material  used,  $7,592.99.  This  item  can  not  be  al- 
lowed. Where  the  price  of  the  finished  article  is  fixed  by  agreement, 
both  the  Government  and  the  contractor  are  bound  by  that  price,  re- 
gardless of  what  it  cost  the  contractor  to  manufacture  the  finished 
article. 

(2)  Direct  labor  actually  expended  on  material  delivered,  $2,- 
566.95.  For  the  reasons  stated  in  item  1  above,  this  item  can  not  be 
allowed. 

(3)  Factory  overhead  directly  applicable  to  the  material  delivered, 
$4,822.  For  the  reasons  stated  in  item  1  above,  this  item  can  not  be 
allowed. 

(4)  Handling  material  not  used,  219,233  feet  at  $2.30  per  thou- 
sand, $548.08.  Claimant  admits  that  the  unused  material,  except  the 
rivets  and  screws,  was  consumed  by  it  in  its  commercial  business. 
There  was  no  material  depreciation  in  the  market  value  thereof  after 
the  order  was  suspended.  As  a  matter  of  fact  the  market  had  ad- 
vanced. Therefore  claimant  has  suffered  no  loss  on  this  item  and  it 
is  disallowed. 

(5)  Portion  of  cost  of  setting  up  machinery,  making  tools,  etc. 
(26J  per  cent  of  $548) ,  $145.24.  The  purchase  order  of  November  7, 
1918,  made  no  provision  for  the  amortization  of  f^icilities  specially 
acquired  for  the  purpose  of  filling  the  order.  It  must  therefore  be 
presumed  that  the  contractor  had  sufficient  facilities  to  perform  the 
contract.  In  the  absence  of  a  provision  in  the  agreement  providing 
for  the  amortization  of  f acilitiies  specially  acquired  this  item  can  not 
be  allowed. 

(6)  Administrative  overhead  and  depreciation  (56  per  cent  of 
direct  labor),  $1,437.49.  For  the  reasons  stated  in  item  1  above,  this 
item  can  not  be  allowed.  It  must  be  presumed  that  the  fixed  price 
to  be  paid  for  the  finished  article  covered  the  "  administrative  over- 
head and  depreciation  "  on  the  articles  delivered,  and  when  produc- 
tion ceased  these  charges  likewise  ceased. 

(7)  Material  not  absorbed,  $3,478.39.  For  the  reasons  stated  in 
item  4  above,  this  item  can  not  be  allowed,  except  as  to  the  rivets  and 
screws. 

(8)  Carrying  charges  on  $11,782.16  of  material,  November  21, 
1918,  to  April  21, 1920,  17  months,  at  6  per  cent,  $1,012.47.  For  the 
reasons  stated  in  item  4  above,  this  item  can  not  be  allowed,  except 
as  to  the  rivets  and  screws. 
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(9)  Expenses  in  preparation  and  presentation  of  claim,  $500. 
There  is  no  law  which  authorizes  the  allowance  of  the  expense  of 
presenting  or  prosecuting  a  claim  against  the  Government.  There- 
fore this  item  must  be  disallowed. 

DECISIOK. 

1.  Where,  as  in  this  case,  an  order  or  contract  was  suspended  at 
the  request  of  the  Government  before  completion,  and  the  contractor 
has  been  paid  the  agreed  price  for  the  articles  delivered,  there  being 
no  unperformed  commitments  for  supplies,  no  articles  in  process  left 
on  his  hands,  no  provisions  for  amortization  of  special  facilities,  no 
experimental  work,  etc.,  and  no  plant  rearrangement  necessary,  the 
basis  of  settlement  must  be  on  the  loss  sustained  by  the  contractor  by 
reason  of  (1)  the  depreciation  of  the  value  of  the  material  left  on  his 
hands  which  would  have  been  consumed  if  the  order  had  not  been 
suspended,  (2)  plus  handling  charges  thereon,  (3)  plus  carrying 
charges  thereon,  and  (4)  plus  excessive  cost  of  operation  at  the  begin- 
ning of  production,  which  would  have  been  overcome  by  the  greater 
efficiency  of  operation  in  the  later  stages  of  the  contract.  The  award 
of  the  purchase  section  includes  (1),  (2),  and  (3).  The  purchase 
section  was  unable  to  find  that  claimant  was  entitled  to  anv  reim- 
bursement  under  (4).  In  fact,  claimant  does  not  allege  any  loss 
under  this  item,  and  it  is  doubtful  if  any  could  be  shown  in  view  of 
the  fact  that  claimant  had  filled  a  former  order  for  50,000  tables  and 
was  in  full  production  at  the  time  it  accepted  the  order  on  which  this 
claim  is  based.  The  award  offered  by  the  purchase  section  will  reim- 
burse claimant  in  full  for  the  loss  sustained  on  the  unused  material. 
This  is  all  that  can  properly  be  allowed. 

An  analysis  of  the  claim  shows  that  the  principal  part  of  it  is  for 
loss  sustained  on  the  finished  articles.  It  is  unfortunate  for  claimant 
that  it  entered  into  a  losing  contract,  but  the  Secretary  of  War  has 
no  authority  to  increase  the  price  of  articles  delivered  and  paid  for, 
either  directly  or  indirectly.  To  allow  more  than  the  award  made  by 
the  purchase  section  would  be  to  increase  the  price  indirectly.. 

niSPOSITION. 

For  the  reasons  stated,  therefore,  the  appeal  section  finds  that 
there  has  been  no  error  made  by  the  purchase  section  in  the  amount 
found  by  it  to  be  due  the  claimant.  The  award  of  the  purchase  sec- 
tion is  therefore  approved  and  the  relief  asked  for  on  appeal  is  hereby 
denied. 

Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  18, 1920. 
Case  No.  2850. 

In  re  CLAU  07  BATKOITD  P.  mx  CO. 

1.  nrEtXSBICTZOlfi^-Olaimi  first  pretented  to  tlie  OoTemment  inbteqment  t^ 
June  30,  1818,  are  not  within,  the  Jurisdiction  conferred  by  the  aot  of 
JCaroh  8,  1818. 

8.  CLAIM.  AND  DECISION. — Claim  nnder  the  act  of  Xarch  8,  1818,  for  expenses 
Incurred  In  storing  and  handling  empty  bags.    Held,  no  Jnrisdlotion. 

Maj.  Miller  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim,  amounting  to  $238.60,  for  unloading,  storing,  and 
reloading  empty  bags,  has  been  filed  under  the  provisions  of  Supply 
Circular  No.  17,  Purchase,  Storage  and  Traffic  Division,  G.  S.,  1919, 
as  a  claim  arising  under  the  act  of  March  2, 1919. 

2.  On  November  23, 1918,  claimant  entered  into  an  informal  agree- 
ment with  the  Fuel  and  Forage  Division,  Quartermaster  General's 
Department,  United  States  Army,  for  the  furnishing  of  storage  space 
in  its  "  elevator  for  any  part  of  100,000  bushels  of  oats,  owned  and 
placed  in  store  by  the  Government  at  a  storage  rate  of  1  cent  per 
bushel  for  first  10  days  or  fraction  thereof  and  one-fifteenth  of  a  cent 
for  each  day  thereafter ;  said  rate  of  storage  to  include  cost  of  loading 
and  unloading."  This  agreement  contained  the  following  provision 
relative  to  sacking  oati : 

^  In  addition  to  the  above  storage  rate,  we  agree  to  sack  oats  in  four 
or  five  bushel  single  bags  at  one  and  one-fourth  cent  (lie.)  per  bushel, 
if  in  double  sacks,  or  heavv  single  sacks,  for  oversea  shipment  at  two 
cents  (2c.)  per  bushel,  when  tne  Government  provides  burlap  and 
twine  for  same.  In  the  event  of  the  Elevator  Company  furnishing 
burlap  and  twine,  the  market  price  to  be  paid  for  same  by  the  Gov- 
ernment at  the  time  the  service  is  rendered." 

3.  On  March  13, 1919,  claimant  addressed  a  letter  to  the  said  Fuel 
and  Forage  Division  requesting  a  continuance  or  renewal  of  the 
agreement  above  mentioned  but  changing  the  price  for  sacking  oats 
to  1}  cents  per  bushel,  and  reducing  the  rate  of  storage  on  oats  to  10 
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days'  free  storage  and  one-thirtieth  of  1  cent  a  bushel  per  day  there- 
after. This  was  accepted  by  the  Fuel  and  Forage  Division  on  March 
14, 1919. 

4.  In  accordance  with  this  informal  agreement,  the  Government 
shipped  to  claimant  34  bundles  of  Government  bags,  received  by 
claimant  on  April  7,  1919,  and  42  bundles  of  Government  bags  re- 
ceived by  claimant  on  May  1, 1919. 

5.  It  appears  that  the  Government  did  not  take  advantage  of  the 
provision  included  in  the  informal  agreement  relative  to  sacking  oats, 
but  that  the  oats  were  shipped  from  claimant's  elevator  in  bulk, 
thereby  avoiding  the  necessity  of  placing  same  in  hags.  The  bags 
received  by  claimant  from  the  Qt>vemment  on  April  7,  1919,  and 
May  1, 1919,  were  therefore  not  used  by  claimant,  although  these  bags 
were  unloaded  at  claimant's  expense.  The  bags  were  placed  in  stor- 
age in  the  claimant's  warehouses,  where  they  remained  undisturbed 
until  they  were  shipped  to  the  zone  supply  officer,  Hawthorne  ware- 
house unit,  Hawthorne,  111.,  in  accordance  with  instructions  issued  by 
the  general  supply  depot,  zone  11,  Chicago,  111.,  in  letters  dated 
November  11,  1919,  and  November  19,  1919,  Government  bilk  of 
lading  for  use  in  making  the  shipments  having  been  inclosed  in  these 
letters. 

6.  The  only  question  involved  in  the  claim  is  the  matter  of  storage 
and  the  handling  of  the  Government's  sacks,  including  both  unloading 
and  reloading  same.  Claimant  contends  that,  inasmuch  as  the  Gov- 
ernment did  not  take  advantage  of  the  provision  relative  to  sacking 
oats,  the  Government  should  not  have  shipped  the  empty  sacks  to 
claimant,  involving  on  claimant  the  expense  of  unloading,  storing, 
and  reloading  these  sacks.    On  this  point  claimant  says : 

.  "  If  it  was  not  the  intention  of  the  war  Department  to  take  ad- 
vantage of  the  agreement  mentioned  in  paragraph  No.  2,  why  should 
they  make  large  shipments  of  empty  bags  to  our  plant  at  Bryan, 
Ohio,  and  compel  us  to  accept  these  bags,  also  unload  them  and 
reload  them  free  of  charge?  " 

Claimant  also  invites  attention  to  the  fact  that  "  there  is  no  pro- 
vision whereby  the  Government  can  order  us  to  reload  at  our  own 
expense  empty  grain  bags  which  were  shipped  by  the  Government  to 
our  Bryan,  Ohio,  plant  for  the  purpose  of  securing  grain,"  and 
states  that  if  claimant  had  refused  to  comply  with  the  instructions 
mentioned  in  letters  of  November  11, 1919,  and  November  19, 1919, 
"  the  War  Department  would  have  been  put  to  the  expense  of  going 
to  Bryan,  Ohio,  and  reloading  the,sacl?3  at  their  own  expense  or 
leaving  them  in  storage." 

7.  ]Vfr.  J.  G.  Sullivan,  who,  as  maAager  pjE  transportation  for  the 
Kon^  supply  officer,  Chicago,  HI.,  signed  the  letter  of  March  14, 1919, 
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has  written  the  appeal  section,  War  Department  Claims  Board,  in 
part  as  follows  relative  to  this  claim : 

"  In  March  and  April,  1919,  the  writer  was  manager  of  transporta- 
tion for  the  forage  branch  and  also  had  charge  of  the  disposition 
of  ^rain  for  that  branch. 

^^Seceived  an  order  from  Washington  to  ship  a  certain  tonnagt 
of  oats  to  Europe  in  sacks,  and  imperative  iiaistructions  that  same 
must  be  in  transit  to  seaboard  in  the  month  of  April^  1919.  For 
this  reason  it  was  necessary  to  use  all  sacking  facilities  available 
for  quick  action,  and,  among  others,  sacks  were  sent  to  R.'  P.  Lipe 
&  Co.  elevator  at  Bryan,  Ohio,  to  enable  them  to  sack  oats  in*  their 
elevator  and  oats  being  sent  in  to  their  elevator  for  that  ptirpoise. 

'^Before  this  order  was  more  than  half  completed,  instruction& 
were  received  to  discontinue  sacking  and  shipment ;  therefore,  to  the 
best  of  my  recollection,,there  were  about  two  (2)  cars  of  empty  sacks 
which  had  been  sent  to  the  Lipe  elevator  which  were  not  used,  and 
presumably  these  are  the  sacks  which  this  bill  is  sup{)osed  to  cover. 

^'  It  was  not  the  practice  to  pay  storage  on  sucks  sent  to  elevators 
to  sack  oats  for.  the  Government,  but  as  it  appears  in  this  case  that 
no  further  sacjdng  of  Government  oats  was  done  at  this  elevator 
and  they  had  no  use  for  them,  it  would  probably  be  just  to  allow 
them  a  reasonable  storage  charge  and  also  the  cost  of  unloading  and 
loading  same ;  but  in  the  writer's  opinion  the  bill  put  in  for  these 
charges  is  exorbitant." 

8.  This  claim  was  first  filed  with  the  War  Department  on  June 
14,  1920.  This  Board  requested  claimant  to  furnish  information 
relative  to  a  prior  filing  date  in  order  to  give  the  Board  jurisdic- 
tion to  handle  the  daim.  In  reply  to  this  re^iuest,  claimant  has  ad- 
vised the  Board  that  ^^this  claim  was  first  pi«sented  to  the  War 
Department,  forage  branch,  Chicago,  111.,  on  November  26,  1919." 
In  another  letter  to  this  Board  claimant  says,  ''  it  would  have  been 
impossible  for  us  to  present  our  claim  prior  to  June  30,  1919,  as 
the  empty  grain  bags  were  not  ordered  out  by  the  Government  until 
after  June  30, 1919." 

DECISION. 

1.  It  is  clear  that  this  case  can  not  be  considered  by  this  Board 
under  the  provisions  of  the  act  of  March  2,  1919,  which  act  author- 
izes the  Secretary  of  War  to  adjust,  pay,  or  discharge  certain  in- 
formal agreements  entered  into  during  the  emergency  and  "prior 
to  November  12,  1918,  when  such  agreement  has  been  performed  in 
whole  or  in  part,  or  expenditures  have  been  made,  or  obligations 
incurred  on  the  faith  of  the  same  by  any  such  person,  fiirm,  or  corpo- 
ration prior  to  November  12,  1918."  The  informal  agreement  of 
November  23,  1918,  does  not  provide  that  the  Government  shall 
pay  claimant  for  expenses  in  connection  with  unloading,  storing, 
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and  reloading  sacks.  The  agreement,  therefore,  under  which  claim- 
ant is  urging  the  settlement  of  this  claim  must  necessarily  be  an 
implied  one,  arising  from  the  action  of  the  GoTemment  in  shipping 
the  empty  sacks  to  claimant  in  April  and  May,  1919,  and  the  fsuct 
that  the  Government  permitted  the  sacks  to  remain  in  storage. 
It  will  be  noted  that  all  of  the  matters  connected  with  this  claim 
arose  after  November  12,  1918,  including  not  only  the  signing  of 
the  informal  agreement  relative  to  storing  and  sacUng  oats,  but  also 
the  shipment  of  the  empty  sacks  by  the. Government  and  the  un- 
loading, storing,  and  reloading  of  same  by  the  claimant  This  Board 
therefore  lacks  jurisdiction  to  handle  this  claim  under  the  act  of 
March  3, 1919,  by  reason  of  the  provisions  of  the  act  just  referred  to. 

2.  Furthermore,  the  claim  was  not  presented  to  the  Government 
until  November  26, 1919.  The  act  of  March  2, 1919,  provides  "  that 
this  act  shall  not  authorize  payment  to  be  made  of  any  claim  not 
presented  before  Jime  30,  1919."  This  Board  would  tiierefore  be 
without  authority  to  settle  or  adjust  the  claim  even  though  the 
alleged  agreement  had  been  entered  into  or  the  services  performed 
in  whole  or  in  part  prior  to  November  12, 1918. 

3.  For  the  reasons  above  stated,  the  claim  can  not  be  considered  on 
its  merits,  and  the  relief  requested  can  not  be  granted  by  this  Board 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut  Col.  McKeeby  and  Capt  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


August  80,  1920. 


Case  No.  2871. 


Jn  re  CLAIM.  OF  BA£TZMOBE  A  OHIO  B.  B. 

<8ee  deoision  of  Got.  13,  1920,  Vol.  7,  these  decisions,  p.  913.) 

Mr.  Averill  writing  the  opinion  of  the  Board. 

1.  On  June  27, 1919,  the  Baltimore  &  Ohio  Railroad  filed  with  the 
Claims  Board,  Transportation  Service,  its  claim  for  labor  and  mate- 
rial furnished  in  connection  with  the  construction  and  maintenance 
of  tracks  and  facilities  at  Camp  Meade,  Admiral,  Md.,  between  July, 
1917,  and  May  31,  1918,  a  total  of  $536,125.80,  and  the  claim  was 
thereafter  considered  by  said  Claims  Board  under  its  No.  746. 

2.  On  March  25,  1920,  the  claim  was  amended  by  claimant,  reduc- 
ing the  total  amount  of  the  claim  to  $520,225.88,  and  at  the  hearing 
before  the  Claims  Board,  Transportation  Service,  on  June  1,  1920, 
the  claim  was  further  amended  so  as  to  make  the  total  amount 
claimed  $430,048.24.  This  amended  claim  excluded  such  construction 
as  under  the  Bell-Atterbury-Thompson  agreement  (hereinafter  fully 
set  out) .  The  claimant  conceded  it  was  jointly  with  the  Pennsylvania 
Bailroad  under  obligation  to  construct  without  expense  to  the  Gov- 
ernment.   The  claim  as  amended  is  itemized  as  follows : 

Pabt  One. 


Facility. 


Extension  of  1  -mile  siding 

Two  tracks— Portland,  Md 

Remount  aiding: 

Disney 

Extension  of  No.  8  track 

Fuel  track: 

No.  2,  Disney 

No.  1,  DLsney 

Ordnance  track,  No.  2,  Disney 

Ordnance  track,  No.  1,  Disney 

2   "       "      No.l,ext 

Warehouse  tracks 

L.  C.  L.  freight  track,  Disney 

Station  building,  Disney 

Maintenance  of  structures 

Uaintenance  of  tracks 

Use  of  crane  unloading  tracks  and  tanks. 
Grading  for  loop  track 


Total. 


Length. 


United 
States  Gov- 

f»rmnent 
obligatioa. 


Feet. 

16,077     9120,467.81 
2,773  ,      12,879.60 


1,616  I 

425 

612 
1,026 
1,700 

958 

930 
9,387 

729 


36,233 


9,395.68 
1,224.57 

962.27 
2,962.68 
6,503.68 
6,109.38 
3.355.54 
77,982.86 
4,200.28 
4,326.11 
3,188.76 
5,244.10 
2,090.35 
3,743.66 


272,637.28 


Miles. 


6.86 


48090—21- 


1K)3 


904     DECISIONS  APPEAL  SECTION  WAB  DEPARTMENT  CLAIMS  BOABD. 

Part  Two. 

The  cost  of  the  various  facilities  constructed  at  Annapolis  Junction  to  handle 
traffic  in  and  out  of  Camp  Meade  amounts  to  $101,272.96.  This  is  divided  as 
follows : 


Facility. 


Wye  tracks,  Annapolis  Junction 

Work  on  main  line,  Annapolis  Junction 

Sixty*flve  car  siding,  Annapolis  Junction 

Maintenance  of  structuies 

Maintenance  of  tracks 

Interlocking  and  stations,  Annapolis  Junction , 


Totals. 
Miles. 


Length. 


Fett, 
2,596 


3,158 


Facfllties 
constiucted 
by  railroad 
at  Annapo- 
lis Junc- 
tion not  ln« 
dudedln 
agceemcnt* 


5,754 
1.08 


116,541.01 

37,167.51 

37,105.12 

450. 2S 

8, 74a  20 

1,268.87 


101,272.06 


Pabt  Three. 


The  amount  claimed  as  an  approximate  cost  for  the  restoration  of  the 
right  of  way  of  the  Washington,  Baltimore  &  Annapolis  Railway  con- 
structed at  Camp  Meade  to  its  original  condition  before  being  taken 
over  by  the  Baltimore  &  Ohio  Railroad  Company  is $56, 138 

3.  The  Transportation  Claims  Board  allowed  for  the  following 
tracks  on  the  theory  that  an  express  agreement  had  been  entered 
into  for  the  construction  and  maintenance  thereof  between  the  claim- 
ant and  certain  officers  of  the  Government  in  charge  of  the  camp :  * 

Feet 

Warehouse  tracks  1-2-3-4 4,107    $32,004.85 

2  Portland  tracks i 2,773      11.468.40 

Remount  siding,  Disney 1,616        8,575,37 

Fuel  track  No.  2,  Disney,  one-half  of 612  962.  27 

Ordnance  track  No.  1 958        5. 584. 88 

Under  head  of  "  Other  tracks :  " 

1st  Portland  track,  extension 100 

Remount  track,  extension 425 

Fuel  track  No.  3,  extension 1,026 

Ordnance  track  No.  2,  extension 1,700 

Ordnance  track  No.  1,  extension 930 

4, 181      12, 449. 43 
Maintenance  of  warehouses,  Portland,  fuel,  ordnance,  and 
extensions 2, 70a  83 

Total 73. 748.  53 

4.  From  this  decision  the  claimant  appealed  to  this  Board  and 
contends  that,  under  the  Bell-Atterbury-Thompson  agreement,  the 
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claimant  constructed  13.04  miles  of  track ;[  that  of  this  total  mileage 
26,759  feet,  or  5.08  miles,  by  the  terms  of  said  agreement,  was  to  be 
without  cost  to  the  Government,  but  that  the  trackage  in  excess  of 
5.08  miles,  which,  according  to  their  contention,  amounts  to  6.86 
miles,  should  be  paid  for  by  the  Government,  and  contends  that  the 
Claims  Board  did  not  take  into  consideration  the  trackage  built 
for  which  the  amended  claim  did  not  charge,  and  not  only  made  an 
inadequate  allowance  of  trackage,  but  deducted  from  trackage  actu- 
ally found  to  have  been  constructed  under  agreement  with  the  camp 
officers,  1  mile  of  side  track  when  such  1  mile  of  side  track  had 
already  been  deducted  from  the  claim.  The  claimant  also  alleges 
other  errors  of  fact  and  calculation. 

6.  The  case  was  considered  upon  the  record,  the  evidence  hereto- 
fore taken,  and  upon  the  petition  for  appeal,  and  this  Board  finds 
the  following  to  be  the  facts : 

FINDINGS  OF  FACT. 

1.  In  the  first  half  of  June,  1917,  the  War  Department  was  anxious 
to  complete  arrangements  for  the  necessary  track  connections  to  the 
cantonment  which  it  was  proposed  to  locate  adjacent  to  a  station 
known  as  Admiral,  Md.,  said  station  being  located  on  the  line  of  the 
Washington,  Baltimore  &  Annapolis  Railroad,  an  electric  line,  said 
cantonment  being  afterwards  styled  Camp  Meade,  and  it  will  be 
referred  to  hereafter  by  that  name.  There  were  no  railroad  facilities 
on  the  proposed  site,  and  it  became  necessary  for  the  Government  to 
have  either  the  Baltimore  &  Ohio  or  the  Pennsylvania,  or  both  rail- 
roads, construct  tracks  from  their  respective  main  lines  to  and  ex- 
tending through  the  site.  Negotiations  were  commenced,  but  nothing 
definite  was  determined  upon  until  June  20,  1917,  and  on  that  date 
Maj.  Gen.  J.  F.  Bell,  commander  of  the  Eastern  Department;  Mr. 
A.  W.  Thompson,  vice  president  Baltimore  &  Ohio  Railroad;  and 
Mr.  W.  W.  Atterbury,  vice  president  Pennsylvania  Railroad,  met 
in  conference,  and,  as  a  result  of  such  meeting,  the  following  agree- 
ment was  drawn  up  and  signed  by  the  parties  above  named : 

"  It  is  understood  and  agreed  between  General  Bell,  representing 
the  War  Department,  and  Mr.  W.  W.  Atterbury,  representing  the 
Pennsylvania  Railroad  Company,  and  Mr.  A.  "W;  Thompson,  repre- 
senting the  Baltimore  &  Ohio  Kailroad  Company,  that,  at  the  site 
for  a  divisional  training  camp,  known  as  Annapolis  Junction  or 
Admiral,  these  railways  will  construct  a  joint  track  connecting  with 
the  Philadelphia,  Baltimore  &  Washington  Railroad  at  Odenton  and 
with  the  Baltimore  &  Ohio  Railroad  at  Annapolis  Junction,  a  dis- 
tance of  approximately  six  miles,  and  will,  if  necessary,  construct  in 
addition  thereto,  not  exceeding  two  miles  of  sidings  or  switches 
parallel  to  the  main  connecting  line,  at  their  own  expense ;  the  total 
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track  and  sidings  in  no  case  to  exceed  eight  miles.  All  in  addition  to 
that  aitiount  to  oe  constructed  at  the  expense  of  the  Govemment, 
"Accepted  at  Cedar  Street,  No.  85. 
"  June  20,  1917. 

"(Sgd.)  J.  F.  Bell. 

"     ^'  W.  W.A. 

"      «  A.  W.  T." 

2.  The  two  railroads  at  once  commenced  the  work  of  construc- 
tion and  very  promptly  completed  the  8  miles  of  trackage  which 
they  were  to  construct  without  expense  to  the  Government.  The  lo- 
cation of  the  camp  was  such  that  it  was  necessary  for  the  Baltimore 
&  Ohio  Railroad  to  build  4  miles  of  connecting  track  from  its  main 
line  at  Annapolis  Junction  to  the  center  of  Kogue  Harbor  Bun  and 
for  the  Pennsylvania  to  build  2  miles  from  the  main  line  at  Odenton 
to  the  center  of  Rogue  Harbor  Run,  there  to  connect  with  the  Balti- 
more &  Ohio  track.  The  Baltimore  &  Ohio  constructed  1  mile  of 
siding  parallel  to  the  connecting  track  and  the  Pennsylvania  like- 
wise constructed  a  mile  of  siding  parallel  to  the  said  connecting  track. 
The  connecting  track  so  built  ran  from  Annapolis  Junction  approxi- 
mately 1  mile  to  the  western  line  of  the  camp  site,  thence  on  through 
said  camp  site  following  and  upon  the  right  of  way  of  the  Washing- 
ton, Baltimore  &  Annapolis  Electric  Railway,  through  the  stations 
known  as  Portland,  Disney,  and  Admiral,  thence  to  the  eastern 
boundary  of  the  camp  site  and  on  to  Odenton  upon  the  main  line 
of  the  Pennsylvania  Railroad. 

3.  By  September  1,  1917,  the  Baltimore  &  Ohio  had  completed 
and  were  operating  the  4  miles  of  connecting  track  from  Annapolis 
Junction  to  Rogue  Harbor  Run,  1  mile  of  siding  parallel  to  said 
connecting  track  extending  from  Annapolis  Junction  east  toward 
Disney,  and  had  built  three  spurs  at  Portland,  one  of  which  was 
afterwards  taken  up.  It  then  became  evident  that  these  facilities 
were  wholly  inadequate  to  care  for  the  freight  coming  in  for  con- 
struction purposes  as  well  as  supplies  for  the  men  of  the  National 
Army  and  for  the  handling  of  the  troops.  The  question  was  dis- 
cussed by  the  railroad  officials  on  the  ground  and  the  Army  officers 
in  charge,  specifically  Maj.  Proctor,  constructing  quartermaster; 
Lieut.  Col.  Tenny  Ross,  Chief  of  Staff,  Seventy-ninth  Division;  Maj. 
Compton  and  Capt.  Calvert ;  also  Capt.  Atkinson,  transportation  of- 
ficer. The  main  connecting  track  was  blocked  with  cars,  the  mile 
siding  was  full,  freight  urgently  needed  for  the  constniction  was 
being  held  at  various  points  because  there  was  no  room  to  handle 
same  at  the  camp  site,  and  it  was  determined  that,  in  order  to  relieve 
the  congestion  and  be  in  a  position  to  handle  the  troops,  it  would  be 
necessary  to  construct  a  second  connecting  track  from  the  end  of  the 
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l-mile  siding  to  Rogue  Harbor  Bun  and  to  build  various  spur  tracks 
for  unloading  material  and  supplies.  The  work  was  pushed  with  all 
energy  and  16,077  feet  of  this  second  main  connecting  track  was 
constructed  on  the  right  of  way  of  the  Washington,  Baltimore  & 
Annapolis  Electric  Railway  and  parallel  to  the  first  main  connecting 
brack. 

4.  The  entire  construction  as  built  by  the  Baltimore  &  Ohio  is  set 
out  in  the  blue  print  marked  ''  Claimant's  Exhibit  31 "  and  is  as 
follows  (numbers  of  tracks  used  are  the  numbers  as  designated  in 
said  blue  print) : 

■ 

Tracks  involved  in  part  1  of  claim. 


Track  No. 


1-2 

5.5A... 

6 , 

7 

MA... 

9 

10 

11 

13- 12  A. 

13 

U 

15 

la 

17 , 


DeiGription. 


First  oonne«tin£  track 

BecoDd  connecting  tiack 

Portland  track  and  extension 

Second  Portland  track 

Remount  track,  Disney 

Remount  track,  Disney  and  extcnsioo ...  .r 

One-halfaffueltrackNo.2(totanengtb,  612) 

Fuel  track  No.  1 

Ordnance  track  No.  2 

Ordnance  track  No.  1  and  extension. 

Warehouse  track  No.  1 

WaiebouM  track  No.  2 ,.. 

Warehouse  track  No.  3 : 

Warehouse  track  No*  4 

Local  freight  track 

Of  this  trackage  the  Baltimore  &  Ohio,  under  tha  loint  agraement,  vtpear  to 
have  assumed  the  burden  of  constructing  5.08  mlies  of  the  8  miles  wnlch  was 
to  be  built  without  eoet  to  tha  Oovernment,  or  in  feet 

Amount  of  trackage  buUt  in  axoees  of  the  Ikee  trackage  (6.81  mUee) 


t«ngth 
in  feet. 


21,479 

21,357 

1,288 

1,600 

902 

1,130 

306 

1,020 

1,700 

1,888 

2,592 

^21T 

5^24) 

729 


62,786 


26,820 


85,966 


Tracks  involved  in  part  2  of  claim. 


Track  No. 


18-19. 
20... . 


DeacrtptioD. 


(West  leg  of  wye,  Annapolis  Junction. 
South  leg  of  wye,  Annapolis  Junction. 
2  teraiinals.  wye,  Annanolis  Junction . 
65— Car  riding,  Annapons  Junction. . . 


Length 
In  feat. 


1 


2,696 
3,158 


5,754 


All  of  the  above  tracks  are  adjacent  to  the  main  line  of  the  Balti- 
more &  Ohio  and  for  the  most  part  parallel  to  said  main  line  and  on 
the  railroad  right  of  way.    All  without  the  limits  of  the  camp  site. 


PART  THREE  OF  CLAIK. 


5.  It  appears  from  the  evidence  that  in  ordelr  to  comply  qmckly 
with  the  Bell- Atterbury-Thompson  agreement  the  Baltimore  ^  Ohio 
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entered  into  a  contract  with  the  Washington,  Baltimore  &  Annapolis 
Railway,  under  the  terms  of  which  contract  the  Baltimore  A  Ohio 
were  to  have  the  right  to  use  the  right  of  way  of  the  Washington, 
Baltimore  &  Annapolis  Railway  and  use  the  tracks  of  same  from 
Annapolis  Junction  to  Admiral,  relaying  the  track  with  heavy  rail, 
strengthening  the  structures,  and  widening  the  grade  and  right  of 
way  wherever  necessary,  and  the  Baltimore  &  Ohio  was  obligated 
to  restore  said  track  and  right  of  way  to  its  former  condition  when 
the  needs  for  service  to  Camp  Meade  should  be  terminated.  This 
line  had  not  been  restored  at  the  time  of  the  hearing  and  this  portion 
of  the  claim  is  for  the  estimated  cost  to  the  Baltimore  &  Ohio  of  such 
restoration,  for  which  expense  the  Baltimore  &  Ohio  is  committed 
under  its  contract  with  the  Washington,  Baltimore  &  Annapolis. 

DECISION. 

1.  The  claim  is  based  upon  an  express  agreement  as  set  out  in 
writing  under  date  of  June  20, 1917,  in  the  Bell-Atterbury-Thompson 
agreement.  The  evidence  shows  that  J.  F.  Bell  was  a  Major  General, 
United  States  Army,  commanding  the  Eastern  Department;  that 
W.  W.  Atterbury  was  vice  president,  representing  the  Pennsylvania 
Railroad  Co. ;  and  that  A.  W.  Thompson  was  vice  president,  repre- 
senting the  Baltimore  &  Ohio  Railroad  Co.  The  evidence  also  shows 
thi^t  the  Philadelphia,  Baltimore  &  Washington  Railroad  is.  a  part 
of  the  Pennsylvania  Railroad  system. 

2.  In  the  opinion  of  the  Board  the  language  of  this  agreement 
is  clear  and  definite.  The  railroads  were  to  construct  6  miles  of  con- 
necting track  between  Annapolis  Junction  on  the  Baltimore  &  Ohio 
Railroad  to  Odenton  on  the  Philadelphia,  Baltimore  &  Washington 
Railroad,  a  distance  of  approximately  6  miles,  and  were  to  construct 
in  addition  thereto  not  exceeding  2  miles  of  siding  or  switches  parallel 
to  the  main  connecting  line,  a  total  of  8  miles  to  be  constructed  at  the 
expense  of  the  railroads,  the  connectitxg-line  track  and  sidings  neces- 
sary in  addition  to  the  said  8  miles  to  be  constructed  at  the  expense 
of  the  Government. 

3.  The  Board  finds  that  the  Baltimore  &  Ohio  and  Pennsylvania 
Railroads .  complied  with  the  terms  of  said  agreement  and  built  6 
miles  of  connecting  track  and  2  miles  of  siding,  that  of  this  construc- 
tion the  Baltimore  &  Ohio  built  21,479  feet,  or  4.08  miles,  of  con- 
necting track,  and  5,280  feet,  or  1  mile,  of  parallel  siding,  the  Penn- 
sylvania Railroad  building  1.92  miles  of  connecting  track  and  1  mile 
of  parallel  sidings,  thus  constructing  the  6  miles  of  connecting  track 
and  tibe  2  miles  of  parallel  siding  or  switches  which  they  were  obli- 
gate to  construct  without  post  to  the  Government. 
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4.  The  Board  further  finds  that  thereafter,  in  order  to  provide 
adequate  and  necessary  facilities  for  the  handling  of  construction 
material,  supplies,  and  troops,  the  Baltimore  &  Ohio  constructed,  at 
the  request  of,  or  with  the  knowledge  and  acquiescence  of,  the  con- 
structing quartermaster  and  other  oflScers  of  the  Army  in  charge 
at  Camp  Meade,  for  the  use  and  benefit  of  the  Government,  35,966 
feet  (6.81  miles)  of  trackage  in  addition  to  the  trackage  which  under 
said  agreement  was  to  be  constructed  at  the  expense  of  the  railroad. 

5.  From  the  facts  above  the  Board  is  of  the  opinion  that  there 
arose  an  agreement  within  the  purview  of  the  act  of  March  2,  1919, 
obligating  the  Government  to  reimburse  the  Baltimore  &  Ohio  Co. 
for  expenditures  made  from  June  20,  1917,  to  December  31,  1917, 
and  to  reimburse  the  Director  General,  United  States  Eailroad  Ad- 
ministration for  the  Baltimore  &  Ohio  Railroad  for  expenditures 
made  subsequent  to  December  31,  1917,  in  constructing  the  said 
35,966  feet  of  trackage. 

6.  The  Board  further  finds  that  the  following  tracks,  designated 
and  numbered  on  the  blue  print  "  Claimant's  Exhibit  31,"  and  for 
the  purpose  of  clearness  set  out  below,  are  the  tracks  which  make. up 
the  aggregate  of  35,966  feet  and  constitute  the  tracks  for  which  reim- 
bursement should  be  made : 


TnckNo. 


SaadfiA.. 
« 


7 

8and8A. 

9 

10 , 

11 

12 

lU 

13 

14 

15 , 

16 

17 


Desl^infttioii. 


Second  coimectiiig  track  from  east  end  of  l-mile  sidiiig 

Portluid  traek  and  axtensioii — ^ : 

Second  Portland  track * 

Remoont  track,  iXsney ^ 

Remount  track  and  extension.  Disney 

One-half  fael  track  No.  2  (total  length,  ei2  feet) 

Fuel  track  No.  1... 

Ordnance  track  Ko.  2 <. 

Ordnance  track  No.  1 

Ordnance  track  No.  l^exteDiloD 

Warehouse  track  No.  1 , 

WsMhocBetrackNo.  2 : , 

Warehouse  track  No.  3 

Wa^oose  track  No.  4 : : 

Local  freight  track,  Disney 


Length 
in  feet. 


1,138 

300 

1,026 

1,700 

m 

4)30 

2,502 
2,217 
2,243 
2,380 
729 


35,960 


The  Board  further  finds  that  between  January  1,  1918,. and  May 
31,  1919,  the  Federal  Eailroad  Administration  maintained  certain 
tracks  at  Camp  Meade;  that  the  said  tracks  were  within  the  limit  of 
the  camp  ^nd  were  maintained  for  the  use  and  benefit  of  the  War  De- 
partment, with  the  permission  and  acquiescence  of  the  oflBicers  in 
charge  of  said  camp,  aiid  that  s^id  mainteuftnce  was  necessfiry  in 
order  tl>at  the  said. tracks  mi^t  be  opero^ted ;  that  from  such  service, 
so  rendered  and  the  acceptance  thereof  by  the  Government  there 
arose  an  i^ipjied  agreement  whereby  the  Secretary,  of  War  wa&obli- 
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gated  to  reimburse  the  I^  ederal  Railroad  Administration  ior  expendi- 
tures made  in  maintaining  the  tracks  designated  below : 


Track  No. 

Beslsnation. 

LengtH 
infest. 

6  ftTid  5^  .  ^ . 

Portland  track  and  6xt4mffir>n , 

1,283 
902 

e 

ftfxniKl  Port  land  track , 

7 

"Rflinmint  track.  l>fsn*y 

8*iid&l... 

Rfimoa^^t  track  and  foctuniiloa 

612 

9 

Fuel  track  No.  2 

10 

pTteltrttokNa  I.... , , 

1,026 
LTOO 

u 

Ordnance  track  No-  2 r , 

12 

Ordnance  track  No-1 .-.,... ,........r. ...... ............ 

f» 

12 

Ordnance  track  No,  L  extension 

990 

18 

Warehofise  track  No.  1.... ...*.......... 

SLQOa 

14 

Warehaoae  track  No.  2 f 

?217 

15 

Warehmue track  No.  8. 

2L243 

16 

Warehouse  track  No.  4 - 

2,335 

ig^53r 

8.  The  Board  further  finds  that  the  Bell-Atterbury-Thompson 
agreement  did  not  contemplate  or  embrace  the  expense  alleged  and 
claimed  for  under  the  heading  of  '^  Station  building,  Maintenance  of 
structures,  Use  of  crane  unloading  trucks  and  tanks,"  and  no  evi- 
dence  has  been  presented  establishing  any  express  agreement  result- 
ing in  obligation  on  the  part  of  the  Govemment  to  reimburse  claim- 
ant for  the  amount  so  expended.  No  officers  of  the  (xovemment 
appear  to  have  requested  or  directed  the  erection  of  said  station 
building.  The  expenditure  for  the  crane  was  made  in  April,  1919, 
and  therefore  subsequent  to  November  12,  1918,  and  no  agreement 
for  the  use  of  same  appears  to  have  been  entered  into  prior  to  Novem- 
ber 12, 1918.  For  these  reasons  relief  upon  all  of  said  items  must  be 
denied. 

9.  In  regard  to  the  item  claim  of  grading  and  loop  track  $3,743.66, 
the  Board  is  of  the  opinion  that  there  is  no  evidence  establishing  the 
existence  of  any  express  agreement  relative  to  said  grading,  and  the 
evidence  does  not  develop  facts  and  circumstances  from  which  an 
implied  agreement  could  arise.  There  is  no  evidence  of  the  neces- 
sity of  such  grading,  no  evidence  that  said  grading  was  directed  or 
requested  by  any  officer  of  the  Gk)vernment.  Therefore,  for  such 
item  relief  must  also  be  denied. 

10.  The  Board  does  not  pass  upon,  or  express  any  opinion  as  to 
the  correctness  of,  the  amounts  claimed  for  the  construction  or  main- 
tenance of  the  various  tracks;  these  amounts  should  be  determined 
by  a  proper  audit. 

11.  The  Board  has  carefully  considered  Part  Two  of  claimant*^ 
claim  for  the  cost  of  various  facilities  constructed  at  Annapolis 
Junction  to  handle  traffic  in  and  out  of  Camp  Meade  amounting  to 
$101,277.96.    These  facilities  were  constructed  adjacent  to  the  claim- 
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ant's  main  line  and  for  the  most  part  upon  the  right  of  way  of  the 
railroad,  and  while  they  were  of  incidental  benefit  to  the  Government, 
yet  they  were  primarily  for  the  benefit  of  the  railroad  in  the  opera- 
tion of  its  business  as  a  common  carrier  and  were  apparently  deemed 
necessary  by  the  officials  of  the  claimant  company.  Such  facilities: 
dearly  do  nol  come  within  the  purview  of  the  Bell-Atterbury- 
Thompson  agreement,  and  there  is  no  evidence  of  any  express  re- 
quest or  demand  upon  the  part  of  the  Government  for  their  installa- 
tion. Such  facilities  being  on  the  right  of  way  of  the  claimant,  the 
presumption  is  that  the  same  were  constructed  for  the  convenience 
of  the  railroad  and  enabled  it  to  perform  its  duty  as  a  common  car- 
rier, and  in  the  absence  of  any  express  agreement  no  implied  agree- 
ment can  arise  obligating  the  Government  to  reimburse  claimant  for 
such  expenditures. 

12.  The  Board  is  therefore  of  the  opinion  that  no  agreement,, 
either  express  or  implied,  was  entered  into  between  claimant  and 
the  Government  for  the  construction  of  such  facilities  at  Annapolia 
Junction,  and  relief  must  be  denied  for  each  and  all  of  the  expen- 
ditures set  out  in  Part  Two  of  claimant's  claim,  totaling  the  sum  of 
$101,272.96. 

13.  The  Board  has  also  carefully  considered  Part  Three  of  the- 
claim  for  estimated  cost  of  restoring  the  right  of  way  of  the  Wash- 
ington, Baltimore  &  Annapolis  Railway,  $56,000.    The  Bell-Atter- 
bury-Thompson  agreement  contains  no  express  provision  in  regard 
to  any  such  expenditure.    It  provides  that  the  railroads  shall  con-^ 
struct  at  their  own  expense  6  miles  of  connecting  track  and  2  miles* 
of  parallel  siding.    Had  the  Baltimore  &  Ohio  Railroad  constructed 
its  proportion  of  the  above  trackage  without  using  the  right  of  way 
of  the  Washington,  Baltimore  &  Annapolis  Railway  it  would  clearly 
have  been  a  part  of  its  obligation  to  remove  said  trackage  at  its 
own  expense,  and  in  the  absence  of  any  express  agreement  the  fact 
that  the  Baltimore  &  Ohio  Railway  entered  into  an  agreement  with, 
the  Washington,  Baltimore  &  Annapolis  for  the  use  of  the  track 
and  right  of  way  of  the  said  electric  line  does  not  relieve  the  Balti- 
more &  Ohio  from  its  contractual  obligation,  nor  can  any  implied 
agreement  arise  from  that  fact  obligating  the  Government  to  reim- 
burse the  claimant  for  obligations  it  has  assumed  in  connection  with 
the  restoration  of  the  right  of  way  of  the  Washington,  Baltimore  & . 
Annapolis.    The  Board  is  therefore  of  the  opinion  that  there  was: 
no  agreement,  either  express  or  implied,  entered  into  obligating  the- 
Govemment  to  reimburse  claimant  any  part  of  the  expense  of  re- 
storing the  said  right  of  way.    Relief  must,  therefore,  be  denied' 
for  the  entire  $56,000  embraced  in  Part  Three  of  claimant's  claim.. 
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Di8Posm:ox. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  oertificate  ^^  C "  to  the 
transportation  section  for  action  in  accordance  with  this  decision. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
S^iction. 


«  ■ 


I  ' 


October  18,  1920. 
Case  No.  2871. 

In  re  CLAIM  OF  BAI.XIIfO&B  A  OHIO  BAIL&OAB. 

Appeal  from  a  dtdiioii  of  tke  Claims  Board,  Traniportatioii  flerrioe,  on  a 
claim  nnder  the  aot  of  Maroh  8,  1919,  for  expeaie  of  oonitraetion  of 
railroad  facilities  at  Camp  Xeade,  Xd.  This  case  was  decided  by  tke  ap- 
peal seetloQy  War  Bopartmtmt  Oli^ms  Board,  on  Angnit  30,  1990,  lo^  an 
additional  «ward,  viiioh  docition  was  later  anbmitted  by  the  atuidi&ff 
Committee  of  the  War  Pepartment  Claims  Board  to  the  fleoretary  of 
War.  The  Secretary  of  Waar  returned  the  case  to  the  appeal  aeotioht 
War  Bepartmottt  Claims  Board,  with  an  aocompaaying  memorandnnL 
directinir  that  all  relief  shonld  he  denied  except  that  originally 
recommended  by  the  Claims  Board,  Transportation  Service*  (For  state- 
ment of  facts  and  former  decision,  see  these  decisions,  Vol.  7,  p.  903.) 

'  »  r  . 

Maj.  Farr  writing  the  opinion  of  the  Board* 

ON   RECONSIDERATION. 

1.  This  case  was  decided  by  the  Claims  Board,  Transportation 
Service,  June  25, 1920,  and  was,  in  part,  favorable  to  the  claimant, 

2.  Petitioner,  not  beiilg  satisfied  with  the  decision  of  the  said 
Board,  thereupon  appealed  to  the  appeal  section.  War  Department 
Claims  Board,  which  on  August  30,  1920,  rendered  a  decision  grant- 
ing claimant  additional  relief,  but  refusing  a  portion  of  itis  claim. 

3.  The  decision  of  this  Board  was  then  submitted  to  the  chiFiir- 
man  of  the  standing  committee  who,  in  turn,  feiibmitted  it  to  the 
standing  committee  of  the  War  Department  Claims  Board,  wh6^  ii- 
tum  submitted  the  same  to  the  Secretary  of  War  who,  under  date 
of  September  29,  1920,  returned  the  said  claim  to  this  Board  with 
the  following  memorandum : 

"  War  Department, 
"  Washington^  September  £9,  1920. 

"  Memorandum  for  War  Department  Claims  Board. 
"  Subject :  In  the  matter  of  the  claim  of  the  Baltimore  &  Ohio  Rail- 
road— Construction  of  railroad  facilities  at  Camp  Meade,  Mary- 
land.   150-C-2871. 

"This  is  a  claim  amounting  to  $430,338.43,  embracing  twenty- 
three  items,  for  the  construction  of  railroad  facilities  within  and 
adjacent  to  the  Government  reservation,  Camp  Meade,  Maryland. 
The  Claims  Board  Transportation  Service  recommended  an  award 
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in  favor  of  the  claimant  for  $73,748.53,  covering  eleven  of  the  items 
claimed,  in  full  settlement  of  the  claim,  disapproving  twelve  of  the 
items  of  the  claim.  Claimant  appealed  to  the  appeal  section  from  this 
recommendation.  The  appeal  section  allowed  eleven  items,  as  passed 
by  the  Transportation  Service,  and  in  addition  allowed  two  other 
items  amounting  to  the  sum  of  $181,431.08,  and  disapproved  ten 
items  of  the  claim  which  had  been  disapproved  by  the  Transpor- 
tation Service. 

"  The  decision  of  the  appeal  section  having  been  submitted  in  due 
form  to  the  chairman  of  the  standing  committee,  he  withheld  hi& 
approval,  and  the  matter  was  submitted  to  the  standing  committee 
of  the  War  Department  Claims  Board,  which  also  denied  further 
relief  than  that  recommended  by  the  transportation  section,  and 
instructed  the  chairman  to  submit  the  case  to  me  for  further  con- 
sideration. 

^'  There  are  some  cases  where  the  facts  are  so  complicated  and  com- 
plex and  where  the  law  relative  thereto  has  not  been  so  well  estab- 
lished that,  as  a  practical  matter,  administrative  machinery  is  in- 
adequate to  determine  the  merits,  and  judicial  procedure  is  requisite. 
Upon  consideration,  I  believe  that  in  this  case  good  administration 
requires  that  the  action  of  the  standing  committee  be  approved  and 
that  the  claimant  be  left  to  such  redress  as  the  courts  may  determine. 

'^  I  therefore  direct  that  an  order  denying  relief,  except  as  recom- 
mended by  the  Claims  Board  Transportation  Service,  be  entered^ 
and  that  claimant  be  notified  accordingly. 

"  Newton  D.  Baker, 
"  Secretary  of  Tr  ar.'' 

4.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  fore- 
going order,  the  decision  rendered  by  this  Board  on  the  30th  day  of 
August,  1920,  is  hereby  set  aside  and  vacated,  and  all  relief  asked 
for  by  the  claimant  in  its  original  petition  and  the  petition  for  re- 
hearing is  denied,  except  the  amount  awarded  it  by  the  Claims  Board. 
Transportation  Service,  dated  June  25, 1920,  in  the  sum  of  $73,748.53. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section ;  CoL  Hull  concurring  for  the  War  Department  Claims 
Board. 


OOTOBEK  13,  1920. 

Case  li'o.  2792. 

Jn  re  CLAIX  07  CAMBRIA  STEEL  CO. 

1.  EEIlCBTJ&SEMSHT^IKSFECTXOF.^Eveii  though  a  contract  provldefl  that 
iiiBpcctioii  by  the  Qovcrnmeiit  Intpcctor  thall  be  final,  the  Oovernmcnt  Ib 
obligated  to  relmburte  claimant  the  cost  of  replacing  steel  and  paying 
freight  thereon,  when  the  tteel  it  found  to  have  been  nnreatonably  or 
erroneoQBly  rejected  and  claimant  hat  replaced  the  tame.  " 

Z  CLAIM  AND  DECISION. — Appeal  from  the  Ordnance  Claims  Board  upon  a 
claim  nnder  the  act  of  March  8,  1919,  for  |17,081.69,  for  loss  arising 
out  of  rejected  steel.    Held,  claim  allowed  in  part. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS  OP  FACT. 

1.  This  claim  arises  under  the  act  of  March  2, 1919.  Statement  of 
claim,  form  A,  for  $17,081.69  was  filed  before  the  Philadelphia  Dis- 
trict Claims  Board,  and  is  before  this  Board  on  appeal  from  the  de- 
cision of  the  Ordnance  Claims  Board. 

2.  On  the  1st  day  of  December,  1917,  the  Cambria  Steel  Co.  (Inc.) 
entered  into  a  contract  with  Samuel  McRoberts,  colonel,  Ordnance 
Department,  whereby  it  agreed  to  furnish  to  the  United  States  Gov- 
ernment 6,400  tons  of  6f  inches  of  round  common  shell  steel  billets. 
This  contract  is  what  is  known  as  a  proxy-signed  contract  and  is 
therefore  informal  in  character.  The  contract  was  to  expire  on  the 
31st  day  of  January,  1918,  and  the  steel  in  accordance  with  the  terms 
of  the  contract  was  to  be  shipped  by  the  contractor  to  the  American 
Boiling  MiU  Co.,  at  Middletown,  Ohio,  for  the  use  of  the  said  com- 
pany in  the  manufacture  of  155-millimet'er  howitzer  high-explosive 
shell  f  orgings. 

3.  The  United  States  Government  agreed  to  pay  the  sum  of  $3.50 
for  each  100  pounds  of  steel  f.  o.  b.  cars  at  Pittsburgh,  Pa.,  delivered 
to  and  accepted  by  the  .United  States 

4.  The  contract  contained  the  usual  provision  for  payment,  and 
Article  IV  of  the  same  provided  for  the  inspection  of  the  said  steel 
as  follows : 

"Article  IV.  All  materials  furnished  under  this  contract,  the 
plant,  machinery,  tools,  and  equipment,  all  workmanship,  and  the 
steel  shall  be  at  all  times  subject  to  inspection  by  the  officers  or  agents 
of  the  Ordnance  Department  or  persons  designated  by  the  Chief  of 
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Ordnance  or  the  contracting  officer,  and  the  contractor  shall  furnish 
xeasonable  facilities  and  assistance  lor  all  such  inspection,  and  what- 
ever of  the  steel  does  not  in  all  respects  fulfill  the  requirements  of  the 
contract  shall  be  rejected,  and  the  decision  of  the  contracting  oficer 
or  his  duly  accredited  representative  as  to  the  ^tumtitj/  and  guidity 
thereof  shall  be  final.  The  contractor  agrees  to  immediately  replace, 
without  cost  to  the  United  States,  all  st^l  so  rejected.  The  contract- 
ing officer  may  withhold  out  of  payments  to  b«  made  hereunder  on 
any  account  an  amount  sufficient  to  cover  the  cost  thereof  until  proper 
replacement  of  rejected  steel."     (Underscoring  ours.) 

5.  Paragraphs  3  {a)  and  (ft),  12,  and  13  of  specification  No.  GA 
101-11,  attached  to  and  made  a  part  of  the  said  contract,  provided  as 
follows : 

"3.   DiSCAAD. 

"  (a)  Sufficient  discard  shall  be  made  from  the  top  of  the  ingot  to 
secure  freedom  from  piping,  excessive  segregation,  or  other  injurious 
defects.  Sufficient  discard  shall  be  made  from  the  bottom  of  the 
ingot  to  insure  sound  and  uniform  metal.  In  no  case  shall  the  dis- 
card from  the  top  of  the  ingot  be  less  than  25%  of  the  weight  of  the 
ingot,  except  by  authority  of  the  head  of  the  inspection  section.  No 
reduction  in  the  amount  of  discard  will  be  considered  by  him  until 
the  marker  has  given  satisfactory  proof,  through  special  inspection 
of  the  discards,  of  a  considerable  number  of  heats,  made  upon  appli- 
cation of  the  maker,  that  a  new  figure  should  be  prescribea.  In  case 
the  practice  at  any  plant  shows  tnat  the  adopted  percentage  of  dis- 
card is  not  sufficient  to  remove  practically  all  piping,  porosity,  and 
other  injurious  defects  from  the  milled  product,  a  new  higher  per- 
centage of  discard  shall  be  adopted  in  that  plant  to  secure  this  result. 

"(6)  Fracture  test:  For  each  ingot  a  cold  fracture  test  shall  be 
made  of  the  bar  or  billet  as  rolled  or  forged  at  a  point  immediately 
below  the  discard.  The  fracture  must  be  made  in  the  condition  of  a 
fresh  surface  not  less  than  one-sixth  of  the  area  to  be  examined,  and 
must  be  centrally  located.  In  every  case  should  the  first  fracture  test 
reveal  piping  or  other  injurious  defects,  discard  shall  be  continued  by 
unit  or  units  until  the  inspector  is  satisfied  as  to  the  soundness  of  the 
material  accepted  for  use.  A  fracture  test  for  secondary  piping  may 
be  made  on  rolled  or  forged  bar  at  such  places  as  the  inspector  may 

designate,  such  fracture  to  be  made  at  the  nearest  unit. 

*  *  *  •    ■  •  j^  « 

"12.  Inspection  and  Testing. 

"  Inspectors  and  other  duly  accredited  representatives  of  the  Gov- 
ernment shall  have  free  entry  at  all  times  to  all  parts  of  the  manu- 
facturer's plant  which  concern  the  manufacture  of  the  material  or- 
dered. The  manufacturer  shall  afford  the  Government  representa- 
tives all  reasonable  facilities,  free  of  cost,  to  satisfy  them  that  the 
material  is  being  furnished  in  accordance  with  these  specifications. 
Tests  and  inspection  shall  be  so  conducted  as  not  to  interfere  unnec- 
essarily with  the  operation  of  the  works.  The  manufacturer  shall 
provide  within  his  plant  a  suitably  furnished  office  for  records,  draw- 
ings, books,  etc.,  to  be  used  exclusively  by  the  Government  repre- 
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sentatives.    As  far  as  possible  an  adequate  force  of  iospeetors  shall 
be  on  duty  during  all  operating  hours  of  the  plant, 

**  13.  Acceptance  or  Steel. 

"  Material  shall  be  inspected  and  tested  in  heat  lots  for  acceptance 
before  leaving  the  steel-maker's  plant.  Such  inspection  and  testing 
shall  be  final,  except  where  injurious  defects  due  to  material  or  to  the 
steel  maker's  workmanship  are  subsequently  disclosed  which  could 
not  be  readily  determined  at  the  time  of  its  acceptance.  The  steel 
maker  shall  be  responsible  to  the  extent  of  replacmg  at  the  forging 
plant,  in  the  form  originally  furnished,  any  steel  so  found  to  he 
properly  rejected^  or  when  the  quantity  involved  is  smculy  reimburse 
ing  the  Government  for  its  value.^^    (Italics  ours.) 

6.  The  steel  as  made  up  at  the  plant  of  the  claimant  was  in  long 
bars  or  billets  and  was  fractured  and  tested  by  the  said  claimant  at 
its  plant  by  testing  both  ends  of  the  said  bar  or  billet.  Each  heat 
as  it  came  from  the  furnaces  of  the  claimant  was  marked  or  stamped 
so  that  the  same  could  afterwards  be  identified  and  traced.  Each 
heat  was  separately  inspected  by  the  inspectors  at  the  claimant's 
plant  and  reports  kept.  The  steel  was  then  loaded  on  cars  and 
shipped  to  the  plant  of  the  American  Boiling  Mill  Co.,  where  it  was 
again  broken  up  into  small  slugs  or  units  of  sufiicient  lengths  each 
to  make  a  shell,  and  the  resulting  slugs  were  then  again  tested  at  the 
plant  of  the  shell  maker  by  Gk>vemment  inspectors.  Certain  steel 
ihat  had  passed  the  required  test  at  the  plant  of  the  manufacturer, 
upon  arrival  at  the  plant  of  the  shell  maker,  after  being  broken  up 
into  the  shell  slugs,  was,  upon  reinspection  by  the  Government  in- 
spector  stationed  at  the  said  shell  maker's  plant,  rejected.  The  re- 
jections by  the  Army  inspector  of  ordnance,  Capt.  Fred  W.  Brown, 
stationed  at  the  American  KoUing  Mill  Co.,  Middletown,  Ohio,  or  by 
some  of  the  subordinate  inspectors  under  him,  amounted  to  six  or 
seven  carloads  of  steel,  aggregating  721,000  pounds. 

7.  Claimants  objected  to  the  large  amount  of  rejections  made  at 
the  plant  of  the  American  Rolling  Mill  Co.,  and  various  correspond- 
ence occurred  between  the  claimant  and  the  Ordnance  Department* 
the  result  being  that  the  steel  so  rejected  at  the  plant  of  the  Ameri- 
can Rolling  Mill  Co.  was  returned  to  the  claimant  and  at  the  claim- 
ant's plant  reinspected  by  claimant's  and  Government's  inspectors: 

8.  On  the  8th  day  of  October,  1918,  during  the  time  the  rejections 
of  this  steel  were  under  discussion,  the  Pittsburgh  district  ordnance 
office  forwarded  claimant  a  letter,  as  follows : 

"  Subject :  Replacement  of  steel  to  American  Rolling  Mills  Co. 

"  1.  Referring  to  telephone  conversation  with  Mr.  Pringle,  regard- 
ing replacement  of  approximately  300  tons  of  steel  (6f ",  roun<&)ta 
the  American  Rolling  Mills  Company,  of  Middletown,  Ohio.  The 
Cincinnati  district  ordnance  office  is  very  anxious  to  have  this  ma- 
terial replaced  in  full  in  order  that  the  American  Rolling  Mills  Com- 
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pany  may  complete  their  contract,  "which  they  expect  to  do  in  the 
very  near  future- 

"2.  We  have  been  given  to  understand  by  Mr.  Winkler  that  of  the 
material  which  was  returned  to  your  plant,  considerable  percentage 
showed  upon  refracture  no  evidence  of  piping,  thus  causmg  you  to 
feel  that  this  material  had  been  unjustly  rejected  at  Middletown  by 
the  Government  inspectors.  We  note  that  you  have  agreed  to  replace 
150  tons  of  the  material,  which  order  has  already  been  put  into  the 
mill  with  the  expectation  of  its  being  completed  within  the  next  few 
days.  We  take  this  occasion  to  urae  that  pending  the  fm.aL  ad'jmir 
m^nt  of  this  claim  you  replace  the  entire  300  tons  or  the  entire 
amount  rejected^  it  hein^  understood  that  an  adjustment  wUl  be  made 
on  this  mate7ial  at  a  later  date  based  on  the  results  of  your  reinspec- 
tion  of  this  refractured  mateHal  at  Johnstown.  We  ask  this  because 
it  is  absolutely  necessary  that  tlie  entire  amount  rejected  be  for- 
warded immediately  to  the  American  Rolling  Mills  Company  for  the 
reasons  above  stated ;  that  is,  that  they  may  complete  their  contract. 
Final  adjustment  will  be  made  with  a  view  of  relievinff  you  of  the 
cost  of  replacing  this  extra  ISO  tons  of  steeL  We  ask  that  you  advise 
this  office  immediately  through  the  Army  inspector  of  ordnance  at 
Johnstown  as  to  your  decision  in  this  matter  as  the  delivery  of  this 
steel  is  urgently  requested  at  Middletown.     (Italics  ours.) 

"The  Pittsburgh  Distriot  Office. 

"  D.  M.  Kelly, 
'^  Lieut.  Ord.  Dept.  V.  S,  A.^  Asst.  to  Inspectian  Mgrr 

9.  Claimant  thereupon  proceeded  to  ship  to  the  American  Rolling 
Mills  Co.,  at  Middletown,  Ohio,  an  additional  613,100  pounds  of  steel, 
which  was  the  amount  rejected  and  returned  to  them  as  being  defec- 
tive. Of  this,  613,100  pounds  of  replaced  steel,  107,900  pounds  were 
later  rejected  and  returned  to  the  claimant,  making  the  total  amount 
of  steel  returned  at  this  time  721,000  pounds.  Upon  the  return  to  the 
claimant  of  the  107,900  pounds  of  the  613,100  pounds  of  replaced 
steel  the  claimant  furnished  other  steel,  the  total  replacements  on 
account  of  all  rejections  aggregating  793,300  pounds. 

10.  When  this  rejected  steel  arrived  at  the  plant  of  tlie  claimant 
the  same  was  unloaded  from  the  cars  onto  piles.  Later  on  and  after 
the  various  correspondence  heretofore  referred  to  had  occurred,  100 
slugs  were  selected  at  random  by  Mr.  Weidler,  an  Army  inspector  of 
ordnance  stationed  at  the  plant  of  the  claimant,  and  upcm  being 
refractured  at  the  plant,  Mr.  E.  S.  Weidler,  representing  the  Govern- 
ment, and  Mr.  L.  H.  Slick,  representing  the  Cambria  Steel  Co.,  61  of 
the  slugs  or  units  proved  positively  good,  and  39  were  reported  as 
showing  internal  defects.  This  examination  was  made  on  the  20th 
day  of  September,  1918,  and  the  inspectors  have  filed  an  affidavit 
as  follows: 

**  Personally  appeared  before  me,  a  notary  in  and  for  above  county, 
R.  S.  Weidler,  shell  steel  inspector  for  the  Government,  and  L.  H. 
Slick,  shell  steel  inspector  for  Cambria  Steel  Company,  who  each 
separately  certify  that  one  hundred  slugs  were  selected  at  random 
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from  the  lot  of  rejected  6f  shell  steel  returned  from  the  American 
Rolling  Mill  Company  in  the  following  cars :  P.  R.  R.  283603,  B.  &  O. 
147378,  P.  R.  R.  335562,  Big  4  26135,  P.  R.  R.  282303,  M.  C.  R.  R. 
7258  and  fractured  on  September  20,  1918.  These  fractures  were 
closely  examined  by  each  inspector  separately,  and  they  certify  to 
finding. that  sixty-one  of  the  one  hundred  were  O.  K.  and  thirty-nine 
showed  piping. 

11.  On  the  13th  day  of  December,  1918,  the  same  inspectors  re- 
fractured  and  examined  100  slugs  taken  at  random  from  the  107,900 
pounds  of  steel  from  the  rejected  replacement,  which  had  been  re- 
turned from  the  American  Rolling  Mill  Co.  to  the  claimant  and 
certified  that  88  of  the  same  were  O.  K.  and  that  12  showed  piping, 
the  affidavit  of  the  inspectors  being  as  follows : 

"  Personally  appeared  before  me,  a  notary  in  and  for  above  county, 
R.  S.  Weidler,  shell  steel  inspector  for  the  Govermnent,  and  L.  H. 
Slick,  shell  steel  inspector  for  Cambria  Steel  Company,  who  each 
separately  certify  tnat  one  hundred  slugs  were  taken  at  random 
from  rejected  6f  shell  steel  returned  from  American  Rolling  Mill 
Company  in  car  P.  R.  R.  287177  and  fractured  on  December  13, 1918. 
These  fractures  were  closely  examined  by  each  inspector  separately 
and  they  certify  to  finding  that  eighty-eight  of  the  one  hundred  were 
0.  K.  and  twelve  showed  piping.^' 

12.  The  dispute  continued  as  to  the  improper  rejection  of  the  ma- 
terial in  question,  and  on  the  18th  day  of  March,  1919,  Capt.  Brown, 
the  Army  inspector  of  ordnance  at  the  plant  of  the  American  Rolling 
Mills  Co.,  of  Middletown,  Ohio,  along  with  Capt.  Norris,  an  ordnance 
inspector  at  the  plant  of  the  claimant,  selected  at  random  10  slugs 
out  of  the  rejected  steel  for  refracture  and  examination,  and  by  letter 
dated  March  18,  1919,  filed  as  claimant's  Exhibit  No.  7,  reported  as 
follows : 

"  Subject :  Report  on  inspection  by  Captain  Brown  and  Captain  Nor- 
ris March  18, 1919,  on  ten  slugs  taken  by  random  out  of  car  of  re- 
turned steel  from  American  Rolling  Mill  Company,  Middletown, 
Ohio. 

"  1.  Out  of  ten  slugs  we  found  one  pipe  and  one  in  doubt,  which  is 
to  be  etched  and  examined  to  find  out  the  condition. 

"Aaron  K.  Norris, 
"  Capt,  Ord,  Dept.^  U.  S.  A,^  Army  Inspector  of  Ordnance. 

"  F.  W.  Brown. 
"  Uapt.^  Ord.  Dept.^  V,  S.  A.^  Army  Inspector  of  Ordnance^ 

'^ American  Rolling  Mill  Co.^  Middletovyn^  Ohio^^ 

13.  The  slug  found  piped  and  the  doubtful  one  referred  to  above 
as  examined  by  Capt.  Brown  and  Capt.  Norris  were,  by  Capt.  Brown, 
sent  to  the  control  laboratory,  Bureau  of  Mines,  Pittsburgh,  Pa., 
where  microscopic  photographs  were  taken,  the  report  stating  that 
the  two  samples  so  submitted  showed  signs  of  evidence  of  piping  and 
porosity. 

48090—21 69 
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DECISION. 

1.  Mr.  S.  L.  Slick,  one  of  the  inspectors  who  signed  the  hereinbe- 
fore referred  to  affidavits,  appeared  before  this  Board  and  testified 
as  to  the  examination  of  the  steel  and  submitted  as  an  exhibit  (pa<^e 

151  of  the  record)  the  tabulated  report  of  the  result  of  the  exaniiua- 
tion  of  100  slugs  of  the  returned  steel  that  showed  61  per  cent  0.  K. 
and  39  per  cent  piped,  and  went  into  detail  as  to  the  method  of  the 
reexamination.  Capt.  A.  K.  Norris  was  also  produced  as  a  witness, 
who  testified  that  he  was  a  steel  man  with  20  years'  experience,  and 
that  Mr.  Weidler,  the  Government  inspector  at  the  furnaces  of  the 
Cambria  Steel  Co.,  was  also  a  steel  man  of  large  experience,  and  that 
he  was  the  best  inspector  he  had,  and  that  he  thought  that  there  was 
no  question  about  the  reinspection  of  the  100  that  showed  61  per  cent 
good  or  the  reinspection  of  the  second  100  that  showed  88  per  cent 
good. 

2.  Maj.  Custer  was  also  called  as  a  witness  and  testified  that  on  a 
visit  he  made  to  the  plant  of  the  American  KoUing  Mill  Co.,  of 
Middletown,  Ohio,  the  steel  in  question  was  out  in  the  open  covered 
with  snow  and  ice,  and  that  when  steel  was  in  such  a  condition  it  was 
next  to  an  impossibility  to  make  a  proper  examination  of  it,  and 
that  a  little  water  on  the  end  of  a  billet  or  slug  would  militate  against 
any  man's  ability  to  say  whether  it  was  piped  or  not  (pp.  93  and  94  of 
the  record).  Maj.  Custer  further  testified  he  instructed  Lieut.  Kelly 
to  take  some  slugs  at  random  and  polish  them  and  examine  for  piping, 
and  that  at  their  next  meeting  Lieut.  Kelly  reported  that  he  had  done 
so  and  had  found  no  pipe  (pp.  94  and  95  of  the  record). 

3.  Capt.  Brown,  the  ordnance  inspector  at  Middletown,  testified 
that  prior  to  the  time  he  went  to  the  American  EoUing  Mill  Co.  he 
had  nothing  to  do  with  steel,  but  that  Mr.  Smith  and  Mr.  Brown, 
inspectors  under  him,  were  both  steel  men  and  that  the  inspection  of 
this  steel  was  done  by  his  assistants,  and  that  some  one  came  from 
Washington,  from  Mr.  White's  office,  and  looked  over  the  rejected 
steel  and  thought  that  some  of  it  might  be  used,  and  that  the  inspec- 
tion was  pretty  close.  Lieut.  Kelly  was  examined  and  stated  that  he 
had  numerous  complaints  about  the  rejections  and  called  the  same 
to  Maj.  Custer's  attention,  as  the  rejections  from  Middletown  were 
running  as  high  as  from  5  and  6  per  cent,  and  that  claimant  was  mak- 
ing practically  the  same  thing  for  two  other  sources,  and  they  had 
around  1  per  cent  to  one-half  per  cent  (p.  196  of  the  record) ;  that 
Maj.  Custer  was  chief  of  the  inspection  division,  and  that  he  was 
assistant,  and  as  such  assistant  he  called  for  reexamination  of  these 
slugs  at  Cambria  and  instructed  Capt.  Norris  to  make  a  reinspection 
of  the  slugs;  that  he  knew  Mr.  Weidler  and  considered  him  the  best 
man  he  had  on  fracture  tests. 
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4.  From  the  foregoing  evidence  and  exhibits  filed  with  this  claim 
it  appears  that  certain  portions  of  the  steel  returned  from  Middle- 
town  was  improperly  rejected.  Article  IV  of  the  contract  provides 
specifically  as  to  the  inspection  of  the  material,  and  that  the  decision 
of  the  contracting  ofiicer  shall  be  final.  Paragraph  18  of  the  specifi- 
cations attached  to  and  made  a  part  of  the  contract  provides : 

"  The  steel  maker  shall  be  responsible  to  the  extent  of  replacing  at 
the  forging  plant,  in  the  form  originally  furnished,  any  steel  so 
found  to  be  properly  rejected^  or,  when  the  quantity  involved  is  small, 
reimbursing  the  Government  for  its  value."     (Italics  ours.) 

Article  IV  of  the  contract  and  paragraph  13  of  the  specifications 
must  be  read  together  in  order  to  arrive  at  the  proper  intention  and 
meaning  of  the  contract. 

5.  The  acts  of  the  parties  immediately  at  or  during  the  time  of  the 
performance  of  the  contract  can  always  be  looked  at  for  the  purpose 
of  showing  the  construction  placed  on  the  contract  by  the  parties 
thereto.  The  letter  of  October  8,  1918,  signed  by  Lieut.  Kelly  and 
heretofore  quoted  states  that  an  adjustment  will  be  made  on  the  re- 
jected material  at  a  later  date,  based  upon  the  results  of  the  re- 
inspection  of  the  refractured  material  at  Johnstown.  We  believe 
the  acts  of  the  parties  clearly  indicate  the  question  of  whether  the 
rejection  of  the  steel  was  proper  was  to  be  decided  by  a  reexamina- 
tion of  the  rejected  steel.  From  the  evidence  presented  to  this  Board 
we  are  of  the  opinion  that  the  said  rejections  were  not  proper  and 
that  certain  steel  rejected  at  Middletown  by  the  Government  in- 
spectors was  improperly  rejected ;  that  this  is  shown  by  the  reexami- 
nation of  the  steel  after  it  was  returned  to  the  claimant,  at  which 
examination  Government  inspectors  and  claimant's  inspectors  con- 
curred. No  question  has  been  raised  as  to  the  correctness  of  the  re- 
examination of  the  steel,  and  Capt.  Norris  has  stated  positively  that 
he  considered  the  examination  of  the  steel  at  Middletown  to  be 
erroneous  and  that  the  reexamination  at  the  plant  of  the  claimant 
was  correct.  Not  only  this,  but  we  believe  that  the  conditions  af  the 
plant  of  the  American  EoUing  Mill  Co.,  under  which  certain  por- 
tions of  this  steel  was  rejected,  was  such  that  it  was  an  impossibility 
to  make  an  accurate  inspection  or  fracture  test  of  the  steel.  Nowhere 
in  the  contract  is  there  any  provision  for  a  microscopical  test,  and 
even  if  there  was  any  such*  provision  we  do  not  believe  the  examina- 
tion of  the  two  slugs  out  of  the  large  total  of  rejections  is  sufiicient  to 
condemn  all  the  rejected  steel. 

6.  This  Board  believes  that  the  claimant  should  be  reimbursed  for 
at  least  50  per  cent  of  the  amount  of  the  rejected  material,  which  is 
the  amount  it  had  heretofore  agreed  upon  as  being  a  fair  settlement 
of  its  claim,  and  that  in  addition  to  that  it  is  entitled  to  the  freight 
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on  the  same  proportion  of  rejected  steel  returned  to  it  from  the  plant 
at  Middletown,  Ohio. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal. Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  13,  1920. 
Case  No.  3013. 

In  re  GLAIX  OF  FEKHSYLVAHIA  EAILEOAD  00. 

1.  CLAIJf  AND  DECISION. — Appeal  from  a  deoltlon  of  the  Claims  Board, 
Transportation  Service,  on  a  claim  under  the  act  of  Karch  2,  1919,  for 
16,236.33,  expenditures  for  the  services  of  watchmen,  for  electric  fix- 
tures, electric  current,  and  repairs  to  electric  lights  on  claimant's 
northern  division  from  April  26,  1917,  to  October  16,  1918.  This  is  one 
of  119  claims  filed  by  the  same  claimant  involving  expenses  Incident  to 
the  protection  of  Its  property  from  alien  enemies  during  the  war.  The 
stipulation  on  file  with  this  Board  provides  that  claims  Nos.  96,  127, 
128,  129,  864,  369,  371,  632,  646,  649,  and  692,  as  numbered  by  the 
Transportation  Service  Claims  Board,  shall  be  considered  test  cases; 
that  the  appellate  authorities  of  thff  War  Department  may  dispose  of  all 
of  the  cases;  and  that  the  disposition  of  the  test  cases  shall  constitute 
an  adjudication  of  all  of  the  claims.  In  conformity  with  previous  deci- 
sions in  others  of  the  above  119  claims,  it  is  Held,  relief  must  be  de- 
nied. (For  governing  decisions  in  this  series,  see  cases  Nos.  2984  and 
2991,  these  decisions,  Vol.  7,  p.  741.) 

Mr.  Smith  writing  the  opinion  of  the  Board.* 

STATEMENT  OF  FACTS  AND  DECISION. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Trans- 
portation Service,  on  a  claim  for  $5,236.33,  growing  out  of  an  alleged 
implied  agreement  under  the  act  of  March  2, 1919. 

2.  Claimant  seeks  recovery  of  expenditures  for  the  services  of 
watchmen  in  guarding  its  property,  for  electric  fixtures,  electric  cur- 
rent, and  repairs  to  electric  lights  on  its  northern  division  from  April 
26, 1917,  to  October  15, 1918. 

3.  This  case  is  one  of  119  cases  filed  by  claimant  involving  expenses 
incident  to  the  protection  of  its  property  from  alien  enemies.  There 
is  on  file  with  this  Board  a  stipulation  signed  by  claimant's  counsel, 
providing  that  claims  Nos.  95,  127,  128,  129,  364,  369,  371,  532,  546, 
549,  and  692,  as  numbered  by  the  Transportation  Service  Claims 
Board,  which  claims  are  among  the  119  cases  above  referred  to,  shall 
be  considered  test  cases,  and  that  the  appellate  authorities  of  the  War 
Department  may  dispose  of  all  of  the  cases  and  that  the  disposition 
of  the  test  cases  shall  constitute  an  adjudication  of  all  the  claims. 
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4.  On  August  28, 1920,  this  Board  rendered  opinions  denying  relief 
to  claimant  in  cases  Nos.  160-C~2984  and  150-0-2991,  Transportation 
Olaims  Board  Nos.  369  and  692,  respectively.  Those  decisions  are 
decisive  of  all  questions  raised  by  this  appeal,  and  are  controlling. 
Accordingly,  relief  to  claimant  is  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  be  entered. 
Lieut.  Col.  McKeeby  and  Oapt.  Frazer  concurring  for  the  Appeal 
Section ;  Ool.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  14,  1920. 
Case  No.  2667. 

In  re  CLAIX  OF  ATTTOYEE  CO. 

1.  EJUSABS,  BVTSCT  07w^-Wliere  lettlemeiit  hmi  been  made,  aooompanied 

by  a  full  and  complete  release  and  dlsoliarge  by  claimant,  it  will  not  be 
opened  and  set  aside  except  in  the  case  of  clear  and  positive  evidence 
of  fraud,  accident,  or  mutual  mistake. 

2.  CLAHC  AVD  DECISIOV.-— Claim  under  the  act  of  March  9,  1919,  for  |4>- 

008.67  arising  from  an  agreement  to  manufacture  600,000  safety  casings 
for  Xark  IV  fuses.  On  rehearing,  Held,  former  decision  is  confirmed 
and  all  relief  denied.    (For  decision  of  July  16,  19S0,  see  Volume  7,  p.  9S.) 

Mr.  Averill  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2, 1919,  and  is  for  $4,052.67, 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  be- 
tween the  claimant  and  the  United  States. 

Under  date  of  July  16, 1920,  a  decision  was  rendered  by  this  Board 
denying  relief,  and  claimant  filed  before  this  Board  a  petition  for 
rehearing,  which  petition  was  granted,  and  after  notice  to  claimant's 
attorney  the  claim  came  on  again  to  be  heard  by  this  Board  on 
September  25,  1920,  at  which  time  claimant  was  represented  by 
counsel  and  argued  the  claim. 

FIXDTNOS  OF  PACT. 

1.  The  facts  of  the  case  are  set  out  in  the  former  decision  and 
need  not  be  repeated  here.  The  claimant,  however,  sets  up  two 
theories  upon  which  its  claim  is  based.  Its  first  theory  is  based 
npon  the  allegation  that  the  claimant  company  was  engaged  in  the 
performance  of  five  contracts,  either  as  prime  or  subcontractor,  and 
that  in  order  to  perform  these  contracts  in  an  expeditious  manner 
it  became  necessary  for  the  claimant  company  to  provide  itself  with 
additional  machinery  and  tools,  and  that  after  the  cessation  of  hos- 
tilities claimant  was  directed  to  suspend!  production  imder  the 
various  contracts  and  subcontracts,  and  that  it  did  so ;  that  thereupon 
the  Bridgeport  District  Ordnance  Board  proceeded  to  audit  the 
accdunts  and  books  of  the  claimunt  company,  and  prorated  the  cost 
of  machinery  and  tools  which  the  claimant  had  secured  among  the 
five  different  contracts,  and  that  claimant  therefupon  entered  into 
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settlement  contracts  and  executed  releases  either  to  the  Government 
or  to  the  prime  contractor  in  full  settlement  of  said  contracts;  that 
among  the  contracts  being  performed  was  contract  P-15708-3756-A 
with  the  Ordnance  Department  for  the  manufacture  of  Mark  IV 
fuses,  which  contract  was  held  by  the  American  Multigraph  Co., 
and  under  which  contract  the  claimant,  as  a  subcontractor,  was  en- 
gaged in  the  manufacture  of  500,000  safety  casings  for  said  fuses, 
the  total  price  of  said  contract  being  $8,(XK).  The  Bridgeport  Boanl 
in  making  the  prorate  above  referred  to  allotted  about  $6,812  to  the 
above  contract,  but  when  the  same  came  to  be  settled  by  the  Cleve- 
land Board  it  was  found  that  $1,489  had  already  been  paid  on  de- 
livered parts  at  the  time  of  the  suspension,  so  that  the  total  of  the 
amount  paid  and  the  claim  together  would  approximate  over  S8i^» 
more  than  would  have  been  due  had  the  entire  contract  been  com- 
pleted, and  only  about  20  per  cent  of  the  contract  had  been  com- 
pleted at  the  time  of  suspension.  It  was  therefore  held  by  the 
Cleveland  Board  that  only  $2,902.85  of  the  claimant's  claim  was  a 
legal  liability  under  the  contract,  and  this  amount  was  paid  to  the 
prime  contractor,  who  in  turn  handed  same  over  to  the  claimant  com- 
pany, and  the  prime  contractor  executed  a  full  and  complete  release 
to  the  United  States  Government  and  the  subcontractor  executed  a 
full  and  complete  release  and  discharge  both  to  tlie  United  Statts 
and  to  the  American  Multigraph  Co.  Claimant,  however,  contends 
that  tliese  releases  are  not  binding  and  that  the  settlement  of  all 
of  the  five  claims  should  be  reopened  and  there  should  be  a  re- 
apportionment of  the  amounts  allocated  to  the  different  contracts  and 
that  claimant  should  be  paid  the  total  of  its  claim. 

2.  The  evidence  tends  to  establish  claimant's  contention  that  the 
Bridgeport  Board  prorated  claimant's  expenses  over  all  the  contract?, 
but  the  evidence  also  shows  that  claimant  entered  into  full  and  com- 
plete releases  and  discharged  the  Government  from  all  obligations, 
and  it  would  only  be  upon  clear  and  convincing  evidence  of  mutual 
mistake  that  all  these  settlements  could  be  reopened  and  the  settle- 
ment contracts  reformed,  and  there  appears  to  be  no  evidence  of  such 
mutual  mistake. 

3.  The  claimant's  second  theory  is  that  by  reason  of  instructions 
and  directions  given  to  the  claimant  company  through  ordnance 
officers  claimant  increased  its  expenses  by  adding  additional  ma- 
chinery and  tools,  and  that  from  said  instructions,  and  their  com- 
pliance therewith,  there  arose  an  implied  agreement  obligating  the 
United  States  to  reimburse  claimant  for  expenditures  made. 

4.  The  evidence  supporting  this  contention  has  been  very  carefully 
examined.  In  its  statement  of  claim,  under  oath,  the  claimant 
alleges  that  I.  B.  Blumgardt,  production  division,  stated  to  claimant 
that  they  must  have  sufficient  tools  made  immediately  to  get  up  to  a 
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certain  production  on  these  casings,  to  an  amount  of  60,000  daily.  It 
is  also  alleged  that  Capt.  A.  W.  Church,  Bridgeport  production  divi- 
sion, stated  to  claimant  that  if  it  was  possible  to  compel  him  to  piit 
on  a  night  gang  and  increase  the  equipment  he  would  be  compelled 
to  do  so.  It  is  also  alleged  that  Nixon  W.  Elmer,  production  divi- 
sion, insisted  that  claimant  make  numerous  sets  of  tools  irrespective 
of  the  orders  claimant  had,  and  that  claimant  placed  orders  for  these 
tools.  Claimant  also  alleges  that  W.  S.  Fitz  Randolph,  Bridgeport 
district  office,  instructed  it  to  procure  tools.  All  of  the  above  allega- 
tions are  flatly  denied.    I.  B.  Blumgardt,  under  oath,  says : 

"  I  did  not  instruct  the  Autoyre  Company  or  any  of  its  representa- 
tives that  they  were  to  have  sufficient  tools  made  immediately  to 
arrive  at  a  certain  daily  production  of  50,000  safety  c/isings.  To  the 
best  of  my  recollection  I  did  not  give  any  specific  instructions  of  any 
nature  to  the  Autoyre  Company.  I  may  have  called  their  attention 
to  the  need  for  additional  tools  in  view  of  the  fact  that  employees 
were  on  certain  occasions  idle  by  reason  of  the  fact  of  lack  ot  equip- 
%  ment.  My  recollection  is  clear  that  there  was  no  verbal  agreement 
as  between  myself  and  any  of  the  representatives  of  the  Autoyre 
Company  as  to  the  specific  necessity  for  tools." 

Nixon  W.  Elmer  states,  under  oath : 

"  In  speaking  of  the  Autoyre  Co.,  it  is  impossible  to  avoid  mention 
of  the  Novelty  Electric  Co.,  of  Bantam,  Conn.,  E.  C.  Stewai-t,  treas- 
urer. Apparently  Autoyre  or  Mr.  Stewart,  or  both,  controlled  or 
furnished  the  financial  backing  for  the  Novelty  Electric  Co.,  most  of 
whose  contracts  were  taken  in  the  name  of  the  Autoyre  Co.,  the  manu- 
facturing being  done  at  the  Novelty  Electric. 

"I  had  charge,  under  Major  A."W.  Church,  of  the  production  of 
fuse  components  in  both  of  these  plants. 

"  Mr.  fc)tewart  continued  to  take  contracts  long  after  the  capacity 
of  the  Novelty  Electric  plant  was  heavily  oversold,  in  spite  of  all  we 
could  say  and  all  appeals  from  us  to  his  patriotism.  Finally,  appear- 
ing to  be  convinced  that  further  contracts  would  mean  the  closing 
of  this  plant,  he  countered  by  claiming  that  the  later  contracts  (the 
Multigraph  among  others)  were  with  the  Autoyre  Co.  and  would 
not  be  turned  over  to  the  Novelty,  but  would  be  manufactured  at  the 
parent  plant. 

"This  proved  to  be  quibbling,  as  he  simply  diverted  machinery 
from  the  Novelty  to  the  Autoyre,  which  did  not  add  anything  to  the 
total  possible  production. 

"After  the  armistice  was  signed,  production  was  immensely  stimu- 
lated, demonstrating  the  possibilities  of  the  plant. 

"  To  the  best  of  my  knowledge  and  belief,  the  settlements  already 
made  are  liberal." 

W.  S.  Fitz  Eandolph,  production  engineer,  Bridgeport  district  ord- 
nance office,  states : 

"At  no  time  during  production  did  I  have  anything  whatever  to 
do  with  the  Autoyre  Company,  of  Oakville,  Conn.,  nor  the  Novelty 
Electric  Company,  of  Bantam,  Conn.,  which  two  plants  were  run  to- 
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gether  for  the  production  of  these  safety  casings.  I  did  not  instruct 
any  representatives  of  the  Autoyre  Company  to  do  anything  what- 
ever in  connection  with  any  of  their  contracts." 

5.  The  record  also  shows  that  the  Axitoyre  Co.  and  the  Noveltv 
Co.,  which  were,  in  fact,  operating  together,  were  very  much  behind 
on  their  deliveries. 

DECISION. 

1.  After  a  careful  review  of  the  entire  record  and  after  consider- 
ing the  argument  of  coui;Lsel,  the  Board  is  of  the  opinion  that  there  is 
no  evidence  establishing  mutual  mistake  upon  which  reformation 
of  the  settlement  contracts  could  be  based,  and  full  and  complete 
releases  and  discharge  having  been  given  to  the  Government  and  to 
the  prime  contractor,  a  full  accord  and  satisfaction  has  been  entered 
into,  and  relief  can  not  be  granted  on  the  theory  of  reformation  of 
the  contract. 

2.  The  Board  is  further  of  the  opinion  that  no  agreement,  either 
express  or  implied,  has  been  proven  by  the  evidence,  and  t^t  there- 
fore no  relief  can  be  granted  under  the  act  of  March  2,  1919,  and 
relief  must  therefore  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 
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OoroBEB  15,  1920. 
Case  No.  2826. 

/»  re  CLADC  07  CHAMBEE  07  COICXEECE  AND  XAHrnrACTTTEEES  ASSO- 
CIATION, DALLAS,  TEX. 

1.  HO  mPUED  COHTEACT. — Where  senioes  were  rendered  aad  tappUet  fnr- 

nlBhed  for  the  ImproveBieiit  of  a  site  offered  to  the  CtovemBieAt  for  a 
training  eanpi  without  any  agreement,  ezproM  or  implied,  as  to  reim- 
bnrtement  of  tnoh  expenditures,  the  olaimant  oan  not  reoover  itt  amount 
from  the  Qoyemment. 

2.  CXAIK  AKS  DECISION.^Claim  under  the  act  of  Karch  2,  1919,  for  $8,886.86, 

ezpenset  incurred  by  claimant  in  improvement!  to  camp  site  at  Gamp 
Dick,  Tex.    Held,  no  agreement,  express  or  implied,  and  claim  denied. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  class  B  claim  under  the  act  of  March  %  1919,  for  various 
services  performed  and  supplies  furnished  Camp  Dick  during  the 
months  of  January,  February,  and  March,  1918,  by  the  Chamber  of 
Commerce  and  Manufacturers'  Association,  Dallas,  Tex.  The  claim 
was  presented  to  the  Air  Service  before  June  30,  1919,  and  has  been 
referred  to  this  section  for  disposition  by  Classification  Claims  Board. 
June  17, 1920. 

FIKDINGS  OP  FACT. 

1.  This  is  a  claim  by  the  Chamber  of  Commerce  and  Manufac- 
turers' Association,  Dallas,  Tex.,  in  the  sum  of  $3,336.86,  alleged  to  be 
due  by  reason  of  expenditures  and  services  performed  and  supplies 
furnished  to  Camp  Dick,  at  Dallas,  Tex.,  during  the  months  of 
January,  February,  and  March,  1918,  by  the  said  claimant  upon  an 
alleged  oral  understanding  had  with  Maj.  £.  Z.  Steever,  commanding 
officer  of  Camp  Dick. 

2.  In  the  summer  of  1917  arrangements  were  made  between  the 
Chamber  of  Commerce,  Dallas,  Tex.,  and  the  Air  Service  of  the 
Signal  Corps  whereby  the  State  fair  grounds,  located  near  Dallas, 
Tex.,  were  rented  for  the  sum  of  $1  per  year  to  the  United  States  for 
the  establishment  of  an  aviation  concentration  point,  which  was 
later  known  as  Camp  Dick. 

3.  In  January,  1918,  Maj.  Steever  was  ordered  to  Dallas,  Tex.,  and 
upon  arrival  made  an  inspection  of  the  State  fair  grounds  and  foimd 
that  from  a  sanitary  point  of  view  the  State  fair  grounds  were  in  a 
very  bad  shape.    The  second  day  after  Maj.  Steever's  arrival  he 
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brought  this  insanitary  condition  of  the  grounds  to  the  attention  of 
Mr.  Jackson,  president  of  the  Chamber  of  Commerce  and  Manufac- 
turers' Association,  and  suggested  that  it  would  be  to  the  interests 
of  the  Government  and  also  to  their  own  interests  to  put  some  per- 
manent improvements  in  the  shape  of  plumbing  of  a  latrine  nature 
in  the  State  fair  grounds.  Maj.  Steever  testified  that  they  agreed 
that  these  improvements  were  desirable  from  both  points  of  view. 
It  should  be  noted  that  at  this  time  the  contract  of  lease  had  not  been 
signed.  Maj.  Steever  testifies  that  at  no  time  did  he  agree  to  par 
for  these  improvements,  and  states  that  he  is  very  clear  that  it  was 
agreed  at  that  time  that  the  Chamber  of  Commerce  would  pay  for 
the  latrine  and  necessary  plumbing. 

4.  Maj.  Steever  testified  that  afterwards  the  Government  did  a 
great  deal  of  improvement  work  on  the  State  fair  groimds  and  paid 
for  that  work  as  it  was  done.  He  further  testified  that  no  request 
was  made  by  claimant  for  payment  of  the  expenditures  made  in  con- 
nection with  the  latrine. 

5.  In  regard  to  the  various  other  items  of  the  claim  Maj.  Steever 
testified  that  he  had  no  knowledge  of  these  items ;  that  the  expendi- 
tures were  not  made  at  hi&  request  and  were  not  authorized  by  him. 

6.  Claimant  has  filed  receipted  bills  aggregating  the  amount  of 
the  claim,  and  in  support  offers  an  affidavit  executed  by  Mr.  T.  E. 
Jackson,  president  of  the  Chamber  of  Commerce  and  Manufacturer?' 
Association,  in  which  affidavit  it  is  stated  that  "  such  expenditures 
were  nxade  with  the  expectation  that  the  Chamber  of  Commerce 
would  be  reimbursed  in  due  course."  Claimant  offered  no  testimony 
at  the  hearing. 

DECISION. 

This  section  is  of  the  opinion  that  no  agreement  has  been  estab- 
lished by  which  the  Government  is  obligated  to  pay  for  the  items 
claimed  herein.  The  claim  is  accordingly  denied.  A  final  ord?r 
denying  relief  will  be  entered. 

Lieut.  Col.  McKeeby  and  Lieut.  Tabb  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board 


OcrroBER  15,  1920. 
Case  No.  2905. 

In  re  CLAIK  07  LESSEB  &  STENOE. 

1.  JTTKISBICTION — 7BATTD.— The  Secretary  of  War  1b  not  primarily  a  Judicial 
ofloer  but  an  administrative  ofllcer,  and  while  authority  has  been  con- 
ferred upon  him  by  the  act  of  Karch  2,  1919,  to  decide  certain  claims, 
the  authority  so  conferred  Is  expressly  permissive,  and  nothing  in  the 
act  compels  him  to  decide  any  claim  presented  to  him,  but  leaves  him 
free  to  refuse  to  exercise  Jurisdiction  on  the  merits  and  to  decline  to 
entertain  any  claim  presented  to  him  which  on  its  face  bears  the  taint 
or  suspicion  of  fraud  either  in  the  method  of  its  presentation  or  In  the 
manner  of  performance  of  the  contract  upon  which  the  claim  is  founded. 

8.  CLAIX  AND  DECISION. — This  claim  was  filed  with  the  War  Department 
Board  of  Appraisers,  which  Board  on  August  29,  1919,  rendered  a  deci- 
sion unfavorable  to  the  claimants.  Ho  appeal  was  taken,  but  on  June 
28,  1920,  the  claimants  filed  this  claim  before  the  Board  of  Contract  Ad- 
justment as  an  amendment  to  and  supplement  of  the  olaim  formerly 
illed  by  them  with  the  Board  of  Appraisers.  It  is  for  |17,858.25,  alleged 
loss  arising  out  of  a  canceled  contract  for  the  manufacture  of  Army 
raincoats.    Held,  claim  dismissed. 

Maj.  Farr  writing  the  opinion  of  the  x>oard. 

FINDINGS  OF  FACT. 

1.  This  claim  was  filed  with  the  War  Department  Board  of  Ap- 
praisers prior  to  August  29,  1919,  on  which  latter  date  the  said 
Board  rendered  a  decision  unfavorable  to  the  claimants.  No  appeal 
was  taken  by  the  claimants,  but  on  the  28th  day  of  June,  1920,  the 
claimants  filed  this  claim  before  the  Board  of  Contract  Adjustment 
in  amendment  of  and  supplemental  to  claim  P.  C.  4489,  filed  by  them 
before  said  Board  of  Appraisers  on  the  28th  day  of  June,  1919.  The 
amount  of  this  claim  is  approximately  $17,858.25. 

2.  On  the  19th  day  of  April,  1918,  the  claimant  received  proxy- 
signed  contract  No.  2048-N,  as  follows: 

"  1.  In  accordance  with  your  offer,  contract  is  awarded  you  for 
furnishing  and  delivering  at  the  New  York,  N.  Y.,  depot  of  this 
corps : 

Approximately:  One  hundred  and  twenty  thousand  (120,000) 
raincoats,  Foot,  to  be  cut  from  standard  patterns  furnished  by  the 
Government  and  made  according  to  Specif.  No.  1317  herewith  en- 
closed, except  light-weight  coats  to  be  made  with  face  and  lining  of 
light-weight  material  (5.35  yds.  per  lb.),  at  the  following  price: 

Light-weight  coats,  five  dollars  and  seven  cents  ($5.07)  each. 

Heavy-weight  coats,  five  dollars  and  fifty-eight  cents  ($5.58)  each. 
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Delivery : 

Twenty  thousand  (20,000)  raincoats  during  May, 
Twenty  thousand  (20,000)  raincoats  during  June, 
Twenty  thousand  (20,000)  raincoats  during  July, 
Twenty  thousand  ^20,000)  raincoats  during  August, 
Twenty  thousand  (20,000)  raincoats  during  September,  and 
Eemaining  twenty  thousand   (20,000)   raincoats  during  October* 
1918. 
Sizes  per  1,000  raincoats,  small,  125 ;  medium,  750 ;  large,  125." 

3.  Claimant  proceeded  to  work  under  the  foregoing  contract  at 
the  premises  leased  by  him  at  37  West  Twentieth  Street,  New  York, 
N.  Y.,  and  on  the  23d  day  of  June,  1918,  received  the  following  order; 

"  You  are  directed  that  no  more  shipments  are  to  be  made  of  rain- 
coats being  manufactured  for  the  Depot  Quartermaster,  New  York, 
until  further  notice." 

4.  On  August  14,  1918,  the  claimant  received  from  the  Depot 
Quartermaster,  New  York,  the  following  order : 

"  1.  Effective  Thursday,  August  15,  1918,  you  may  begip  deliver- 
ing raincoats  in  bundles  of  twenty  each  to  Quartermaster  Subdepot. 
Atlantic  Terminal,  Imlay  Street,  ferooklyn. 

"  2.  You  will  note  this  supplements  paragraph  3  of  oiu*  com- 
munication imder  date  of  August  10th,  1918,  subject  '  Instructions 
concerning  Saincoat  Contract.' 

"  By  authority  of  the  Depot  Quartermaster." 

5.  Thereafter  on  the  20th  day  of  August,  1918,  the  claimant  re- 
ceived the  following  letter : 

"  From :  Acting  Quartermaster  General,  C.  &.  E.  Division. 

"  To :  Lesser  &  Stenge,  37  W.  20th  St.,  New  York  City. 

"  Subject :  Raincoat  Contract  No.  2058-N,  dated  April  19, 1918. 

"  This  is  to  notify  you  that  your  contract  No.  2058-N,  dated  April 
19,  1918,  with  the  C.  &  E.  Division  of  the  Quartermaster  Corps,  for 
the  manufacture  of  raincoats,  is  hereby  cancelled  and  terminated  in 
accordance  with  the  direction  of  the  Secretary  of  War. 

"  Contracting  Branch, 
"  By :  s/s  S.  W.  Shaffer, 

"  Captain,  Q.  M.  CP 

6.  Upon  receipt  of  the  foregoing  cancellation  order  claimants 
ceased  to  manufacture  raincoats.  Shortly  after  receipt  of  this  can- 
cellation notice  claimants  received  the  following  compulsory  order, 
dated  the  27th  day  of  August,  1918,  signed  by  Hugh  S.  Johnson, 
brigadier  general,  for  the  Director  of  Purchase,  Storage,  and 
Traffic : 

"  Lesser  &  Stenge, 
"  37  West  20th  St, 

'  New  York,  N.  T. 
"  Pursuant  to  authority  of  the  act  of  Congress  approved  June  3. 
1916  (39  Stat.,  213),  entitled  '  An  act  for  making  further  and  more 
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effectual  provisions  for  the  national  defense,  and  for  other  purposes,' 
with  special  reference  to  section  120  thereof  and  acting  under  the 
direction  of  the  President  of  the  United  States,  an  order  is  hereby 
placed  with  you  for  the  following  product  or  material,  required  for 
the  supply  of  the  Army,  as  listed  below,  the  same  being  of  the  nature 
and  kind  capable  of  oeing  produced  by  you.  Delivery  of  said 
products  or  materials  will  be  made  as  directed  below. 

"  This  order  will  take  precedence  over  all  other  orders  and  con- 
tracts heretofore  placed  with  you  by  any  person  whatsoever  other 
than  prior  orders  by  the  War  Department,  the  ^avy  Department,  or 
the  Snipping  Board.  You  are  further  notified  that  by  the  said  act  of 
June  3,  1916,  any  refusal  on  your  part  to  give  to  the  United  States 
such  preference  in  the  matter  of  the  execution  of  this  order,  or  any 
refusal  on  your  part  to  furnish  the  above  products  or  materials  at  a 
reasonable  price,  as  determined  by  the  Secretary  of  War,  is  made  a 
felony  and  punishable  by  imprisonment  for  not  more  than  three  years 
and  by  a  fine  not  exceeding  $60,000. 

"  The  notice  by  the  War  Department  Board  of  Appraisers,  on  the 
reverse  side  hereof,  is  an  integral  part  of  this  order. 

7.  Under  this  compulsory  order  the  claimants  made  up  and  de- 
livered 19,687  raincoats,  for  which  they  were  paid,  and  thereafter 
under  date  of  September  27, 1919,  entered  into  an  agreement  whereby 
they  accepted  an  award  of  $1,684.22  in  lieu  of  all  and  every  claim  on 
account  of  the  United  States  Army  compulsory  order  contract  No. 
453&-N. 

8.  The  claim  here  presented  is  for  the  cost  of  materials  secured, 
machinery  purchased,  and  leases  entred  into  for  the  purpose  of  per- 
forming the  original  contract  for  120,000  raincoats,  of  which  contract 
the  claimant  alleges  70,178  raincoats  have  never  been  delivered,  but 
that  they  have  only  delivered  under  the  said  contract  No.  4538-N 
28,880  coats  and  under  the  compulsory  order  for  20,942  coats  only 
19,687,  and  that  they  have  adjusted  the  undelivered  portion  of  com- 
pulsory order  contract  for  coats  of  1,255,  making  the  total  number  of 
coats  delivered  under  the  original  contract  dated  the  19th  day  of 
April,  1918,  described  as  contract  No.  2058-N  and  compulsory  order, 
49,822  coats,  leaving  a  balance  on  the  said  contract  of  70,178  rain- 
coats for  which  they  ask  adjustment. 

9.  Shortly  after  the  receipt  by  claimants  of  the  cancellation  notice 
dated  August  20, 1918,  and  the  compulsory  order  dated  the  27th  day 
of  August,  1918,  a  question  of  fraud  having  arisen  in  the  perform- 
ance by  various  contractors  in  the  city  of  New  York  of  the  so-called 
raincoat  contracts,  steps  were  taken  by  the  War  Department  through 
the  Department  of  Justice  to  bring  before  the  courts  the  various 
contractors  that  were  accused  of  attempting  to  defraud  the  United 
States  Government  in  the  manufacture  of  raincoats  under  the  vari- 
ous contracts  that  had  been  entered  into  with  the  Quartermaster 
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General.  The  claimants  were  one  of  the  suspected  contractors,  and 
they  were  accused  of  having  made  to  a  man  by  the  name  of  Charles 
L.  Fuller,  a  raincoat  inspector  in  the  city  of  New  York,  various 
payments  for  the  purpose  of  influencing  the  said  inspector  in  the 
performance  of  his  duties,  which  consisted  of  a  general  supervision 
of  all  of  the  raincoat  inspectors  in  the  city  of  New  York  and  all  of 
the  plants  as  to  sanitary  condition  and  the  proper  performance  of 
the  work  in  the  making  of  raincoats. 

10.  Fuller  was  apprehended  by  the  agents  of  the  Department  of 
Justice  and  brought  to  Washington  in  charge  of  said  agents,  and 
after  a  conference  with  the  officials  of  the  Department  of  Justice  re- 
turned to  New  York  in  the  charge  of  the  aforesaid  agents,  and  there- 
after continued  his  rounds  among  the  various  raincoat  manufac- 
turers, inspecting  their  plants  for  sanitary  conditions  and  work,  in 
compliance  with  the  specification  for  manufacture  of  said  coats,  and 
exercised  as  in  the  past  his  usual  control  over  the  various  inspectors 
assigned  to  the  different  plants  of  contractors  in  New  York  City. 
In  all  of  these  inspections  and  travels  he  was  at  all  times  accom- 
panied by  one  or  more  agents  of  the  Department  of  Justice.    Sidney 
B.  Pf eiffer,  an  agent  of  the  Department  of  Justice,  at  that  time  oper- 
ating under  the  name  of  Cohen,  was  appointed  by  the  Quartermaster 
General  in  New  York  as  one  of  the  raincoat  inspectors,  whose  duty 
,  it  was  at  all  times  to  accompany  Mr.  Fuller  when  he  made  the  in- 
spection of  the  various  plants  or  lofts  in  which  the  raincoat  manu- 
facturers were  performing  their  contracts.    On  each  occasion  when 
Fuller  was  going  to  inspect  or  visit  any  raincoat  manufacturer's 
plant  he  was  searched  by  one  or  more  of  the  agents  of  the  Depart- 
ment of  Justice  and  all  sums  of  money  were  removed  from  his  cloth- 
ing or  person.    Before  one  of  the  visits  to  the  plant  of  the  claimant 
on  the  13th  day  of  July,  1918,  the  said  Fuller  was  searched,  and  upon 
returning  from  the  plant  the  sum  of  $20  was  found  in  his  possession 
in  the  shape  of  two  $10  bills,  which  he  admitted  was  handed  him  by 
Mr.  Lesser,  of  the  firm  of  the  claimant,  and  which  Mr.  Lesser  has 
testified  he  handed  to  said  Fuller  as  a  loan,  after  having  been  so  re- 
quested by  the  said  Fuller.    The  evidence  further  shows  that  the 
said  Fuller  received  from  Mr.  Lesser,  the  managing  firm  member  of 
the  said  claimants,  not  less  than  $270,  which  the  claimants  allege 
was  simply  a  loan  made  to  the  said  inspector.     As  the  result  of  the 
surveillance  of  Inspector  Fuller  by  the  agents  of  the  Department  of 
Justice  an  indictment  was  finally  returned  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York  against  the 
members  of  the  firm  of  Lesser  &  Stenge,  in  which  the  claimants  were 
accused  of  giving  bribes  for  the  purpose  of  influencing  the  inspector, 
Charles  L.  Fuller,  in  the  discharge  of  his  duties.    About  the  same 
time  indictments  were  also  returned  against  various  other  raincoat 
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manufacturers  whose  plants  were  and  had  been  inspected  by  the  said 
Inspector  Fuller. 

11.  Certain  of  the  indicted  raincoat  manufacturers  were  tried  be- 
fore said  United  States  district  court  and  were  acquitted,  and  there- 
after the  indictment  against  the  said  claimants  was  nolle  prossed. 

12.  Claimants  at  the  time  they  received  the  contract  of  April  19, 
1918,  had  leased  and  were  using  a  loft  on  the  third  floor  of  the 
premises  of  87  West  Twentieth  Street,  New  York,  and  also  one  on 
the  tenth  floor  same  premises.  In  the  latter  they  were  conducting 
some  of  their  civilian  business,  but  after  the  receipt  of  the  said  con- 
tract for  the  manufacture  of  the  raincoats  in  question,  removed  all 
their  civilian  business  from  both  of  the  said  lofts,  and  thereafter 
used  both  floors  or  lofts  exclusively  for  the  purpose  of  making  the 
raincoats  called  for  under  the  said  contract,  placing  in  the  said  lofts 
certain  additional  machinery  that  they  considered  necessary  for  the 
performance  of  the  contract.  Their  allegation  here  presented  being 
that  on  account  of  the  cancellation  of  the  said  contract  they  have  been 
damaged  to  the  extent  that  not  only  did  they  thereby  make  no  profit 
on  the  contract,  but  have  lost  the  sums  invested  in  machinery  and  in 
leases  secured  for  the  purpose  of  the  performance  of  the  said  con- 
tract. The  leases  for  the  third  and  tenth  floors  at  37  West  Twentieth 
Street  were  both  entered  into  prior  to  date  claimants  received  their 
contract.  Certain  machinery  for  which  they  are  making  claim  was 
also  purchased  prior  to  April  19, 1918. 

DECISION. 

1.  It  is  not  intended  in  this  opinion  to  go  deeply  into  the  merits 
of  this  claim,  but  rather  to  discuss*  it  with  a  view  of  deciding  whether 
or  not  the  Secretary  of  War,  upon  the  presentation  to  him  of  a  claim 
arising  out  of  the  termination  by  cancellation  of  a  contract  in  which 
fraudulent  acts  have  been  alleged  in  the  performance  of  same  (re- 
sulting in  an  indictment  of  the  contractors  presenting  the  claim), 
must  decide  the  said  claim  on  its  merits,  or  can  refuse  on  account  of 
the  taint  of  fraud  in  the  said  claim  to  exercise  the  powers  and  au- 
thority conferred  on  him  by  the  act  of  March  2, 1919,  and  thus  leave 
the  claimants  to  present  their  claim,  provided  they  are  so  advised,  in 
the  proper  courts  of  law. 

2.  This  Board  has  no  greater  power  than  the  Secretary  of  War,  who, 
strictly  speaking,  is  not  a  judicial  officer  but  an  administrative  officer, 
and  while  his  authority  has  been  enlarged  by  the  act  of  March  2, 1919, 
so  as  to  enable  him  to  decide  certain  claims,  nothing  in  the  said  act 
compels  him  to  decide  any  claim  presented  to  him  but  leaves  him  in 
the  position  of  being  able  to  refuse  to  take  jurisdiction,  for  the  pur- 
pose of  deciding  on  its  merits,  any  claim  presented  to  him  which  on 
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its  face  shows  there  is  a  possibility  of  frauds  or  a  taint  of  fraud,  either 
in  the  presentation  of  the  same  or  in  the  manner  of  the  performance 
of  the  contract  out  of  which  the  claim  arises. 

3.  In  the  case  in  issue  the  claimant  has  admitted  the  delivery  to 
Chief  Inspector  Fuller  of  certain  sums  of  money,  and  said  inspector 
has  admitted  the  receipt  of  the  said  sums  of  money,  the  claimants 
attempting  to  excuse  their  conduct  on  the  ground  that  the  same  were 
loans.  The  United  States  District  Court  of  the  Southern  District  of 
New  York  returned  an  indictment  against  the  claimants,  although 
the  same  was  later  nolle  prossed.  This  claim,  therefore,  presents  to 
this  Board  the  question  of  whether  it  shall  in  such  a  case  decide  the 
same  on  its  merits  or  leave  the  claimants  to  seek  whktever  rdief  thev 
may  be  entitled  to,  if  any,  in  the  proper  courts  of  law. 

4.  While  the  evidence  presented  to  this  Board  may  not  be  sufficient 
to  criminally  convict  the  members  of  the  firm  of  Lesser  &  Stenge,  yet 
the  same  in  our  opinion  is  entirely  sufficient  and  does  taint  the  whole 
claim  with  such  fraud  that  the  Secretary  of  War  is  justified  in  stand- 
ing squarely  behind  his  can<!ellation  of  the  said  contract,  and  treating 
the  same  as  a  closed  transaction. 

Maupin's  Court  of  Claims  Digest,  page  315 : 

"  The  executive  departments  have  the  power  and  right  to  refuse  the 
performance  of  contracts  suspected  of  oeing  fraudulent.  {U.  S.  v. 
Ada7)is,  7  Wall.  463,  2  C.  C.  70.)" 

5.  An  examination  of  the  case  of  U.  S,  v.  Adams  discloses  the  fol- 
lowing pertinent  language  of  the  justice  delivering  the  opinion: 

"And  whether  he  makes  the  contracts  himself,  or  confers  the  au- 
thority upon  others,  it  is  his  duty  to  see  that  they  are  properly  and 
faithfully  executed ;  and  if  he  becomes  satisfied  that  contracts  which 
he  has  made  himself  are  being  fraudulently  executed,  or  those  made 
by  others  were  made  in  disregard  of  the  rights  of  the  Government,  or 
with  the  intent  to  defraud  it,  or  are  being  unfaithfully  executed,  it  is 
his  duty  to  interpose,  arrest  the  execution,  and  adopt  eflPectual  meas- 
ures to  protect  the  (lovernment  against  the  dishonesty  of  subordi- 
nates. This  duty  is  too  plain  and  imperative  to  call  for  comments. 
As  the  head  of  the  department  under  whose  charge  the  contracts  were 
made  and  were  being  carried  into  execution,  ana  over  which  he  had 
the  superintendence  and  control,  he  was  responsible  to  the  Govern- 
ment for  any  detriment  to  its  interests  which  it  was  reasonably  within 
his  power  to  prevent  or  remedy." 

6.  The  claimants  in  their  petition  and  in  the  presentation  of  their 
claim  have  laid  great  stress  upon  the  prior  decisions  of  this  Board  in 
the  claim  of  Harry  E.  Lazarus,  No.  733,  page  2T9  of  volume  3,  and  the 
claim  of  C.  Kenyon  &  Co.  (Inc.),  No.  732,  page  327  of  the  same  de- 
cisions, and  have  argued  that  on  account  of  the  precedent  thus  set 
this  Board  should  recommend  payment  of  the  claim  here  presented- 
We  can  not  agree  with  the  claimants,  for  an  examination  of  the  two 
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cases  referred  to  show  that  no  evidence  was  taken  before  this  Board, 
and  that  the  effect  of  the  said  decisions  were  simply  to  say  that  the 
Secretary  of  War  had  jurisdiction  to  adjust  the  said  claims. 

7.  The  Secretary  of  War  has  canceled  the  said  contract  of  the 
claimants,  presumably  on  the  grounds  of  fraud  existing  in  the  per- 
formance of  the  same,  and  this  Board  is  of  the  opinion  that  the  same 
should  not  be  reopened  by  it,  but  the  claimants  left  to  any  relief 
they  may  have  in  the  Court  of  Claims,  where  such  matters  are  prop- 
erly cognizable,  and  where,  if  the  evidence  so  justifies,  the  United 
States  can  present  a  counterclaim  or  set-off  against  the  claimants, 
which  the  decree  of  the  proper  court  will  render  enforceable  against 
them.  This  Board  has  no  authority,  nor  has  the  Secretary  of  War 
power  to  enforce  any  decision  that  it  might  render  against  the 
claimants. 

8.  This  Board  believes  that  the  actions  of  the  claimants  in  making 
certain  payments  or  loans  to  the  chief  inspector,  as  disclosed  by  the 
evidence  and  admitted  by  the  claimant  and  the  said  chief  inspector, 
justifies  this  Board  in  refusing  to  enter  into  any  negotiations  with 
the  said  claimants  looking  to  a  settlement  of  the  said  claim  on  its 
merits.  As  was  said  in  the  Broadbent  Portable  Laundry  case,  volume 
I.  part  2,  page  416,  decisions  of  this  Board, 

"  Fraud  spoils  everything  it  touches.  And,  just  as  our  findings  in 
this  case  disclose,  whenever  and  wherever  detected,  its  disguises  fall 
from  around  it  and  the  lurking  spirit  of  its  mischief  stands  exposed, 
as  it  should,  to  the  rebuke  and  condemnation  of  this  Board." 

This  Board  feels  that  the  actions  of  the  claimants  justify  it  in 
refusing  to  grant  relief,  and  believes  no  undue  burden  is  thereby 
placed  on  the  claimants,  but  that  the  actions  of  the  said  claimants,  as 
disclosed  by  the  evidence,  leaves  no  other  course  open  to  it,  and  that 
the  claimants  must  suffer  the  consequences  of  their  actions,  which  if 
not  fraudulent,  are  entitled  to  the  severest  condemnation,  and  are  cer- 
tainly neither  ethical  nor  equitable.  The  well-known  maxim  of 
equity,  "  he  who  comes  into  equity  must  come  with  clean  hands," 
applies  with  the  special  force  to  the  case  at  bar. 

9.  For  the  reasons  set  forth  above  all  relief  asked  for  by  the  claim- 
ants is  denied. 

DISPOSITION. 

Final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  18, 1920. 
Case  No.  2840. 

In  re  CLAIK  07  HAKBY  V.  HANH. 

1.  COKSTBXTCTIOH  07  COHT&ACT. — litmn  of  claim  under  a  oott-plus  contract 

arising  from  work  done  or  Bcrvlces  rendered  not  strictly  part  of  the 
performance  thereof^  are  not  chargeable  to  the  Oovemment  as  part  ol 
the  cost. 

2.  COSTS,  IiEGITnCATE. — Attorneys'  fees  of  the  claimant  paid  for  prosecatiiLS 

or  defending  actions  growing  out  of  the  performance  of  the  contract 
and  in  which  the  Ctovernment  has  no  part,  are  not  chargeable  to  the 
Oovemment  as  part  of  the  cost  of  performance,  and  constmcting  qaar- 
termasters  are  withont  authority  to  obligate  the  Oovemment  infonsAlly 
for  the  payment  of  said  fees. 

3.  CLAIM  AND  BECISIOH. — Claim  nnder  0.  0.  103  consisting  of  28  items  for- 

merly presented  to  the  section  constrncting  officer,  and  one  supplemental 
item,  representing  varions  expenditures  in  connection  with  the  per- 
formance of  a  formal  cost-plus  contract  for  building  constructioB  at 
Camp  Jackson,  8.  C,  Held,  claim  allowed  as  to  fourteen  items  in  the 
aggregate  sum  of  |4,483.42. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  of  Harry  F.  Hann,  of  Winston-Salem,  N.  C,  for 
$10,039.01  is  one  which  would  properly  arise  under  G.  O.  103,  War 
Department,  1918,  and  comes  to  this  Board  under  the  following  cir- 
cumstances : 

2.  The  claimant  had  a  formally  executed  cost-plus  or  fee-basis 
contract  with  the  United  States  under  date  of  February  20,  1918, 
for  the  construction  of  an  addition  to  hospital,  new  8,000-bed  hos- 
pital, veterinary  hospital.  Field  ArtUlery  placement  depot,  and  such 
other  work  in  connection  therewith  as  he  may  be  directed  in  writing 
by  the  contracting  officer  to  do  at  Camp  Jackson,  S.  C."  Said  con- 
tract provides  as  follows: 

"Article  II.  Cost  of  the  work. — The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved 
or  ratified  bv  the  contracting  officer  and  as  are  included  in  the 
following  items : 

"^a)  Provides  for  reimbursement  for  labor,  material,  tools,  etc. 

"(b)  Provides  for  reimbursement  for  subcontracts. 

"(c)  Provides  for  reimbursement  for  rentals  paid  by  contractor 
for  divers  articles,  etc. 
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^ding,  unloading,  transportation,  etc.,  construction  plant. 
^     ^^^,,  ^portation  backward  and  forward  of  field  forces,  etc. 

%.       "r^k  ^  of  resident  engineers,  superintendents,  etc. 

•-5-  '^       '^A  "^  and  equipment  required  for  necessary  field  officers. 

^^♦>  .'^        '^i  ^1  fire,  liability,  and  other  insurance  as  the  con- 

>  ^^  '^^      *%i  oprove  or  require ;  and  such  losses  and  expenses 

%.  '^>.: . '^        "^  urance  or  otherwise  as  are  found  and  certified 

.,  '^^  %.  *^^        '^  to  have  been  actually  sustained  (including 

^"   ^^^^   -^  ^*;^      '^^^  written  consent  and  approval  of  the  con- 

*<^'^,^.'^      %^  ^ctor  in  connection  with  said  work,  and 

^r.  '^i>  /^  '^>-     '^«-  iises  other  than  the  fault  or  neglect  of 

>   ^:.'^,  •'"'^  '^^       "^^  ^  expenses  shall  not  be  included  in 

\  ^A  ^  ^*>  '^^       ^  ^e  of  determining  the  contractor's 

'<^    ^^  'I    •'^i^  *^       't-^  '  replacing  any  of  the  work  de- 

v""'"^  '^p'        "^^   ''->     '  'x  the  cost  of  the  work  for  the 

'    '^^.  <v   V-        ''^.  '  .A actor,  but  not  for  the  purpose 

'*,    '--^    >;    vi  -,  except  as  hereinafter  provided, 

'-  ,     -  .  *%  '^  oyalties,  and  similar  items  of  expense. 

'   '      '.-   '  1.  the  transportation,  traveling,  and  hotel 

.gineers,  etc.,  actually  incurred  in  connection 

vner  items  as  should  in  the  opinion  of  the  contracting 
.eluded  in  the  cost  of  the  work. 
.iCLE  IV.  Payments, — On  or  about  the  seventh  day  of  each 
uch  the  contracting  officer  and  the  contractor  shall  prepare  a  state- 
ment showing  as  completely  as  possible:  (1)  The  cost  of  the  work 
up  to  and  including  the  last  day  of  the  previous  month;  (2)  the  cost 
of  the  materials  furnished  by  the  contracting  officer  up  to  and  includ- 
ing such  last  day;  and  (8)  an  amount  equal  to  three  and  one-half  per 
cent  (3i;%),  except  as  herein  otherwise  provided,  of  the  sums  of  (1) 
and  (2)  on  account  of  the  contractor's  fee:  and  the  contractor  at 
such  time  shall  deliver  to  the  contracting  omcer  original  signed  pay 
rolls  for  labor,  original  invoices  for  material  purcha^,  and  all  otlier 
ori^nal  papers  not  theretofore  delivered  supporting  expenditures 
claimed  by  the  contractor  to  be  included  in  the  cost  of  the  work.  If 
there  be  any  item  or  items  entering  into  such  statement  upon  which 
the  contractor  and  the  contracting  officer  can  not  agree,  the  decision 
of  the  contracting  officer  as  to  such  disputed  item  or  items  shall  gov- 
ern. The  contracting  officer  shall  then  pay  to  the  contractor  on  or 
about  the  ninth  day  of  each  month  the  cost  of  the  work  mentioned  in 
(1)  and  the  fee  mentioned  in  (3)  of  such  statement,  less  all  previous 
payments.  When  the  statement  above  mentioned  includes  any  work 
of  reconstructing  and  replacing  work  destroyed  or  damaged,  tne  pay- 
ment on  account  of  the  fee  in  (3)  for  such  reconstruction  and  replace- 
ment work  shall  be  computed  at  such  rate,  not  exceeding  three  and 
one-half  per  cent  (8^%),  as  the  contracting  officer  may  determine. 
The  statement  so  made  and  all  payments  made  thereon  shall  be  final 
and  binding  upon  both  parties  hereto,  except  as  provided  in  Article 
XIV  hereof.  The  contracting  officer  may  also  make  payments  at 
more  frequent  intervals  between  the  dates  above  mentioned  or  for 
other  lawful  purposes.  Upon  final  completion  of  said  work  the  con- 
tracting officer  shall  pay  to  the  contractor  the  unpaid  balance  of  the 
cost  of  the  work  and  of  the  fee  as  determined  under  Articles  II  aiid 
III  hereof. 
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gether  for  the  production  of  these  safety  casings.  I  did  not  instruct 
any  representatives  of  the  Autoyre  Company  to  do  anything  what- 
ever in  connection  with  any  of  tneir  contracts." 

5.  The  record  also  shows  that  the  Autoyre  Co.  and  the  Novelty 
Co.,  which  were,  in  fact,  operating  together,  were  very  much  behind 
on  their  deliveries. 

DECISION. 

1.  After  a  careful  review  of  the  entire  record  and  after  consider- 
ing the  ai^ument  of  couQsel,  the  Board  is  of  the  opinion  that  there  is 
no  evidence  establishing  mutual  mistake  upon  which  reformation 
of  the  settlement  contracts  could  be  based,  and  full  and  complete 
releases  and  discharge  having  been  given  to  the  Government  and  to 
the  prime  contractor,  a  full  accord  and  satisfaction  has  been  entered 
into,  and  relief  can  not  be  granted  on  the  theory  of  reformation  of 
the  contract. 

2.  The  Board  is  further  of  the  opinion  that  no  agreement,  either  , 
express  or  implied,  has  been  proven  by  the  evidence,  and  l^at  there- 
fore no  relief  can  be  granted  under  the  act  of  March  2,  1919,  and 
relief  must  therefore  be  denied. 

DISPOSITION. 

An  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 
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October  15,  1920. 
Case  No.  2826. 

/n  re  OUUX  OF  CHAKBSB  OF  COXXEBCS  AND  XANUFACIXTBEBS  A8S0- 

CIAIIOK,  DALLAS,  TEX. 

1.  HO  nCFLISl)  COHTBAOT.— Where  serrioes  were  rendered  and  suppliei  fur- 

nished for  the  improTement  of  a  lite  oifered  to  the  Ctovemment  for  a 
training:  camp,  without  any  agreement,  express  or  implied,  as  to  reim- 
bursement of  suoh  expenditures,  the  claimant  oan  not  reoover  its  amount 
from  the  OoTemment. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  $8,336.86, 

expenses  incurred  by  claimant  in  improvements  to  camp  site  at  Camp 
Dick,  Tex.    Held,  no  agreement,  express  or  implied,  and  claim  denied. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  is  a  class  B  claim  under  the  act  of  March  2, 1919,  for  various 
services  performed  and  supplies  furnished  Camp  Dick  during  the 
months  of  January,  February,  and  March,  1918,  by  the  Chamber  of 
Commerce  and  Manufacturers'  Association,  Dallas,  Tex.  The  claim 
was  presented  to  the  Air  Service  before  June  30,  1919,  and  has  been 
referred  to  this  section  for  disposition  by  Classification  Claims  Board, 
June  17, 1920. 

FINDINGS  OP  TACT. 

1.  This  is  a  claim  by  the  Chamber  of  Commerce  and  Manufac- 
turers' Association,  Dallas,  Tex.,  in  the  sum  of  $3,336.86,  alleged  to  be 
due  by  reason  of  expenditures  and  services  performed  and  supplies 
furnished  to  Camp  Dick,  at  Dallas,  Tex.,  during  the  months  of 
January,  February,  and  March,  1918,  by  the  said  claimant  upon  an 
alleged  oral  imderstanding  had  with  Maj.  E.  Z.  Steever,  commanding 
officer  of  Camp  Dick. 

2.  In  the  summer  of  1917  arrangements  were  made  between  the 
Chamber  of  Commerce,  Dallas,  Tex.,  and  the  Air  Service  of  the 
Signal  Corps  whereby  the  State  fair  grounds,  located  near  Dallas, 
Tex.,  were  rented  for  the  sum  of  $1  per  year  to  the  United  States  for 
the  establishment  of  an  aviation  concentration  point,  which  was 
later  known  as  Camp  Dick. 

3.  In  January,  1918,  Maj.  Steever  was  ordered  to  Dallas,  Tex.,  and 
upon  arrival  made  an  inspection  of  the  State  fair  grounds  and  found 
that  from  a  sanitary  point  of  view  the  State  fair  grounds  were  in  a 
very  bad  shape.    The  second  day  after  Maj.  Steever's  arrival  he 
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river  near  the  camp  which  was  called  "  The  dredge  boat."  This 
point  was  about  5  miles  from  the  camp.  The  engineers  were  doing 
survey  work  at  or  near  this  point,  and,  there  being  no  other  place 
where  they  could  obtain  their  noonday  meal,  claimant  was  instructed 
by  Capt.  Brown  to  furnish  same  to  the  engineers.  The  vouchers 
rendered  for  these  meals  were  O.  K'd  by  Capt.  Brown  and  approved 
by  J.  Howard  Bennett,  field  auditor,  and  attested  as  correct  by  N.  L. 
Royal,  engineer  in  charge  of  the  crew.  This  item  should  be  allowed, 
for  the  reason  that  claimant  was  authorized  by  the  camp  constructing 
quartermaster  to  pay  for  these  meals.  The  item,  therefore,  is  prop- 
erly allowable  under  clause  (k).  Article  II,  of  the  contract. 

4.  Item  4:  Attorney  fee,  $200,  re  matter  of  J.  S.  Woodbum,  re- 
ceiver of  Van  Dom  S.  Wilkins  v,  Harry  F.  Hann,  contractor,  Camp 
Jackson,  S.  C,  being  a  suit  for  accounting  of  funds  due  Deer  Island 
Lumber  Co.,  Columbia,  S.  C.  (alleged  to  be  a  trade  name  under  which 
said  Wilkins  was  doing  business),  by  Harry  F.  Hann,  contractor. 
Camp  Jackson,  S.  C,  for  lumber  consigned  and  delivered  by  Deer 
Island  Lumber  Co.,  Columbia,  S.  C,  to  Constructing  Quartermaster, 
Camp  Jackson,  S.  C,  for  the  account  of  Harry  F.  Hann,  contractor. 
Camp  Jackson,  S.  C,  claimed  under  Article  II,  clause  (k),  of  the 
contract. 

It  appears  from  the  evidence  that  the  claimant  had  purchased  a 
quantity  of  lumber  from  the  Deer  Island  Lumber  Co. ;  certain  suits 
in  chancery  were  instituted  against  this  company  by  S.  J.  Woodburn, 
receiver  of  Van  Dom  S.  Wilkins,  in  which  said  suits  the  claimant, 
as  a  possible  debtor  of  the  Deer  Island  Lumber  Co.,  was  named  as  a 
codef  endant.  The  claimant  was  authorized  by  the  constructing  quar- 
termaster and  the  disbursing  officer  at  Camp  Jackson  to  employ  an 
attorney  to  protect  his  interest  therein.  The  attorney  so  employed 
charged  claimant  $200  for  his  services.  There  was  no  authority 
vested  in  the  constructing  quartermaster  or  the  camp  disbursing 
officer  to  authorize  claimant  to  employ  counsel  and  thus  bind  the 
Government  for  the  expenses  incurred ;  nor,  indeed,  can  this  item  be 
considered  as  a  part  of  the  cost  of  the  construction  work.  In  con- 
struing a  contract  identical  with  the  one  in  the  instant  case,  on  the 
question  of  attorney's  fees,  it  was  held  by  the  Comptroller  of  the 
Treasury  (26  Coriip.  Dec,  pt.  4,  p.  1038) : 

"  That  the  expense  of  any  legal  services  necessary  to  defend  any 
such  suit  must  be  borne  by  the  contractor,  and  is  not  subject  to  reim- 
bursement as  a  part  of  the  cost  of  the  contract  work." 

The  same  principle  is  announced  by  this  Board  in  the  Hardaway 
Contracting  Co.  case.  No.  1969,  decided  on  January  21,  1920.  This 
item,  in  view  of  the  reasons  and  decisions  above  stated,  should  be  dis- 
allowed. 


I 
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5.  Item  5:  Difference  in  salary  $313.33,  between  $300  per  month 
paid  J.  G.  Young,  auditor  and  purchasing  agent  for  the  contractor, 
and  reimbursement  by  the  United  States  Government  at  the  rate  of 
$200  per  month,  period  February  25  to  May  30,  1918,  claimed  under 
Article  II,  clause  (f),  of  the  contract. 

L.  G.  Young  was  the  first  auditor  and  purchasing  agent  of  the 
claimant  at  Camp  Jackson.  He  was,  with  the  knowledge,  consent, 
and  authority  of  Maj.  Supplee,  constructing  quartermaster,  hired  by 
claimant  at  a  salary  of  $300  per  month.  This  amount  was  within 
the  schedule  of  salaries  allowed  at  this  camp.  After  Young  had  re- 
ported for  duty  at  Camp  Jackson  the  field  auditor  allowed  him  a 
salary  of  only  $200  per  month.  Claimant  paid  Young  the  difference 
between  $200  and  $300  as  promised.  This  item,  $313.33,  which  repre- 
sents the  difference  between  the  amount  promised  by  claimant  and  the 
amount  allowed  by  the  United  States,  and  which  has  been  paid  by 
claimant,  should  be  allowed  under  clause  (f)  of  Article  II  of  the 
contract.  Our  decision  regarding  this  item  is  sustained  by  the 
Twohy  Bros,  case.  No.  1869,  reported  in  Volume  III,  Part  III,  page 
266,  Decisions  of  the  War  Department  Board  of  Contract  Adjust- 
ment; also  by  the  Mason-Hanger  Co.  case,  reported  in  Volume  II, 
page  780^  idem. 

6.  Item  6:  Insurance,  Maryland  Casualty  Co.,  Baltimore,  Md., 
policy  No.  325512,  $856.17,  covering  liability  insurance  on  automobile 
trucks  claimed  under  Article  II,  clause  (h)  of  the  contract. 

The  expenditure  of  $856.17  for  premium  on  a  liability  insurance 
policy  covering  15  motor  trucks  used  by  the  contractor  in  and  about 
the  construction  work  at  Camp  Jackson,  S.  C,  was  authorized  by 
Capt.  Joseph  C.  Brown,  assistant  constructing  quartermaster  at 
this  camp.  This  item  is  allowable  under  clause  (h),  Article  II,  of  the 
contract.  The  claimant  should  be  reimbursed  the  amount  expended 
by  him  for  that  purpose. 

7.  Item  7 :  Change  in  agreement  valuation  of  two  Dodge  automo- 
biles, $300. 

On  or  about  February  26, 1918,  the  contractor  purchased  two  Dodge 
automobiles  at  the  regular  Government  price  of  $950  each.  These 
cars  were  afterwards  equipped,  at  the  expense  of  the  claimant,  with 
certain  additional  accessories  such  as  extra  tires  and  pyrene  fire  ex- 
tinguishers. By  equipping  these  two  cars  with  these  accessories,  the 
price  of  each  car  was  increased  to  $1,100.  The  purchasing  and  equip- 
ping of  the  cars  was  with  the  knowledge,  and  consent  and  authoriza- 
tion of  Maj.  Supplee,  camp  constructing  quartermaster.  After  the  cars 
had  been  purchased  and  so  equipped  they  were  subjected  to  the  rental 
clause  of  the  contract,  which  provided  that  the  Umted  States  would 
pay  as  rental  on  each  of  the  cars  the  sum  of  $5  per  day  until  $1,100 
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rental  had  accrued  on  each  car,  when  the  Government  would  take  over 
the  two  cars.    In  checking  up  this  item  with  the  disbursing  officer  it 
was  found  that  the  rental  agreement  covering  these  two  cars  had 
been  changed,  without  the  knowledge  of  the  claimant,  from  $1,100 
to  $950  per  car.    The  amount  claimed  in  this  item  is  the  difference 
between  $1,100  and  $950  on  each  car.    We  are  of  the  opinion  that  the 
purchase  of  the  automobiles,  together  with  the  additional  accessories, 
comes  within  that  clause  of  the  contract  providing  for  facilities  neces- 
sary for  the  construction  of  the  camp.    The  expense  in  question  hav- 
ing been  incurred  at  the  direction  and  under  the  authorization  of 
the  constructing  quartermaster  at  Camp  Jackson,  the  claimant  is  en- 
titled to  reimbursement  of  the  difference  between  the  amount  ex- 
pended in  the  purchase  of  the  two  cars  and  the  amount  received  as 
rental.    This  finding  is  supported  by  the  case  of  Fred  T.  Ley  &  Co. 
(Inc.),  No.  756,  reported  in  Volume  III,  part  3,  p.  295,  Decisions  of 
the  War  Department  Board  of  Contract  Adjustment. 

8.  Item  8 :  Personal  expense  of  contractor,  $3,500.58. 

This  item  embraces  the  personal  expense  of  the  claimant,  and 
covers  all  of  the  time  spent  at  Columbia,  S.  C,  during  the  life  of  the 
contract.    It  appears  that  the  claimant  engaged  a  room  at  the  Jeffer- 
son Hotel,  Columbia,  S.  C,  and  occupied  it  throughout  the  entire 
period  of  time  that  he  was  engaged  on  the  construction  work  at 
Camp  Jackson ;  that  his  room  rent  alone  for  this  period  amoimted  to 
$1,842.25 ;  that  during  this  period  of  time  he  expended  in  cafe  charges 
at  the  same  hotel  $1,268.70.    This  item  also  embraces  a  separate  item 
for  the  maintenance  of  temporary  offices  and  quarters  for  the  various 
department  heads  of  claimant's  personnel;  also  certain  items  of  tele- 
phone and  telegraph  service.    To  substantiate  his  claim  for  personal 
expenses  claimant  relies  on  the  first  paragraph  of  Article  II  of  the 
contract,  which  provides  that: 

"  The  contractor  may  be  reimbursed  for  its  actual  net  expenses  in 
the  performance  of  said  work  as  may  be  approved  or  ratified  by  the 
contracting  officer  and  as  are  included  in  the  items  immediately 
following." 

The  items  referred  to  in  the  first  paragraph  of  this  article  are 
listed  under  clause  (a),  and  are  as  follows: 

"All  labor,  material,  machinery,  hand  tools  not  owned  by  the  work- 
men, supplies  and  equipment  necessary  for  either  temporary  or  per- 
manent use  or  benefit  of  said  work." 

Clause  (j)  of  the  same  article  provides  that  the  contractor  may 
be  reimbursed  for : 

"such  proportion  of  transportation,  traveling,  and  hotel  expenses 
of  officers,  engineers,  and  other  employees  of  the  contractor  as  is 
actually  incurred  in  connection  with  this  work." 
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We  find  nothing  in  the  contract  providing  for  reimbursement  to 
the  claimant  of  his  personal  expenses  incurred  while  in  attendance 
upon  the  work  under  the  contract.  The  items  of  $1,842.25  for  room 
rent  and  $1,268.70  for  cafe  charges  are  not  properly  a  part  of  the 
cost  of  the  construction  work.  Therefore  these  two  items  should 
he  disallowed.  However,  it  is  believed  that  the  item  of  $121.80, 
expended  by  claimant  for  affording  accommodations  to  the  officers 
or  employees  at  the  Jefferson  Hotel  for  the  first  five  days  of  op- 
eration of  the  contract  should  be  allowed  under  clause  (j)  of  Article 
II.  The  items  of  $130.15  for  telephone  calls  and  $29.44  for  telegrams 
should  be  disallowed,  because  there  is  no  evidence  that  these  amounts 
were  expended  on  official  business  in  connection  with  the  contract. 
The  claimant  therefore  should  be  reimbursed  to  the  extent  of  the 
sum  expended  by  him  in  the  temporary  maintenance  of  his  employees 
at  the  Jefferson  Hotel  for  the  five  days. 

9.  Item  9.  Expediting  commissary  equipment,  Chicago,  111.,  to 
Camp  Jackson,  S.  C,  $367.45. 

The  claimant  was  notified  on  October  31,  1918,  by  Maj.  Walter 
L.  Crunden,  constructing  quartermaster  at  Camp  Jackson,  S.  C, 
to  prepare  to  house  and  feed  1,700  Porto  Rican  laborers  who  were 
to  arrive  at  the  camp  about  10  days  from  that  date.  During  the 
intervening  time  the  claimant  erected  suitable  living  quarters  for 
these  laborers,  together  with  a  building  to  be  used  as  a  commissary 
and  storehouse.  In  order  to  properly  stock  and  equip  the  com- 
missary, a  large  order  for  groceries  and  other  merchandise  was 
placed  with  Albert  Pick  &  Co.,  of  Chicago,  111.  On  account  of  the 
limited  time  available  within  which  to  get  these  supplies  from  Chi- 
cago, the  claimant  was  authorized  by  Maj,  Crunden  to  employ  one 
J.  Bihri  to  go  to  Chicago  to  expedite  the  loading  of  the  cars.  The 
urgency  for  prompt  delivery  of  this  merchandise  is  evidenced  by 
the  telegram  from  Maj.  Crunden  to  Albert  Pick  &  Co.,  which  is 
here  quoted : 

"  Camp  Jackson,  S,  C,  Oct,  26, 1918. 

"Albert  Pick  &  Company, 

'^Chicago,  III.: 

"  Beferring  to  order  998,  placed  by  Harry  F.  Hann  for  shipment 
Camp  Jackson,  will  state  this  material  to  take  care  emergency  re- 
quirements 1,700  Porto  Ricans  being  brought  in  to  work  here  by 
United  States  Government.  These  Porto  Kicans  are  en  route,  and 
you  will  please  take  every  step  possible  in  your  power  to  expedite 
shipment. 

"  Captain  Walter  M.  Crunden, 

^'Constructing  Quartermaster,'^'* 

Claimant  expended  $867.45  in  expediting  the  delivery  of  the  com- 
missary equipment.  The  invoice  for  this  amount  was  approved  by 
Capt.  Joseph  C.  Brown,  who  succeeded  Mai.  Crunden  as  constructing 
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quartermaster  at  Camp  Jackson.  This  item  is  properly  allowable 
under  clause  (g),  Article  II,  of  the  contract.  Our  findings  in  this 
regard  follow  the  decision  of  this  Board  in  the  case  of  Fred  T.  Ley 
&  Co.  (Inc.),  No.  763,  reported  in  Vol.  Ill,  Part  III,  pages  157-220, 
Decisions  of  the  War  Department  Board  of  Contract  Adjustment. 

10.  Item  10:  Salary  of  contractor's  auditor,  August,  September, 
and  October  1  to  15, 1919,  $750 ;  stenographer,  August  and  September, 
1919,  $280;  total,  $1,030,  claimed  under  Article  II,  clause  (f)  of 
contract. 

It  appears  from  the  evidence  that  when  the  contract  was  suspended* 
on  April  22, 1919,  W.  F.  Sands,  who  had  been  auditor  for  the  claim- 
ant, and  a  stenographer  whose  name  is  not  given,  but  who  had  been 
under  like  employment  with  the  claimant,  were  taken  over  by  the 
United  States  and  placed  on  the  Government  pay  rolls,  and  were  so 
retained  on  the  Government  pay  rolls  from  April  until  about  the  1st 
of  August,  1919,  when  they  were  dropped  for  a  period  of  three 
months.    Upon  request  of  the  claimant,  the  auditor  was  reinstated 
on  the  pay  roll.    During  the  time,  however,  that  the  auditor  and 
the  stenographer  were  not  on  the  Government  pay  roll  they  con- 
tinued on  the  same  work  which  they  had  been  doing  while  under  pay 
from  the  United  States.    Claimant  alleges  that  he  paid  the  auditor's 
salary  of  $750  and  the  stenographer  a  salary  of  $280,  or  a  total  of 
$1,030,  for  the  period  when  they  were  not  on  the  Government  pay 
roll.    We  think  this  item  should  be  disallowed  for  the  reason  that 
the  contract  was  suspended  on  April  22,  1919,  and  the  work  upon 
which  the  auditor  and  the  stenographer  were  engaged  after  that  time 
had  no  relation  to  any  construction  work  of  the  camp,  but  they  were 
engaged  in  adjusting  the  accounts  between  the  claimant  and  the 
United  States,  and  therefore  this  item  does  not  come  within  clanse 
(f).  Article  II,  of  the  contract,  which  provides  that  the  contractor 
shall  be  reimbursed  for  the  salaries  of  certain  employees,  field  officers, 
of  the  contractor  in  connection  with  said  work. 

11.  Item  11:  Insurance — Boston  Insurance  Co.,  Boston,  Mass.,  fire 
and  theft,  Dodge  automobile,  policies  Nos.  31504, 31505,  $32.04. 

This  item  is  in  the  same  category  as  item  No.  6,  and  the  claimant 
should  be  reimbursed  the  amount  expended  for  this  purpose. 

12.  Item  12 ;  Insurance — ^Maryland  Casualty  Co.,  Baltimore,  Md., 
policy  No.  290437 ;  liability,  automobile,  $287.60. 

This  item  is  in  the  same  category  as  items  6  and  11,  and  the  ex- 
penditure was  made  under  the  same  authorization.  Claimant  should 
therefore  be  reimbursed  to  the  extent  of  his  expenditures  for  this 
purpose. 

13.  Item  13:  Insurance — Phoenix  Insurance  Co.,  covering  ma- 
terials and  buildings  in  course  of  construction — ^policies  6237  and 
6242,  $75. 
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This  item  is  in  the  same  category  as  items  6,  11,  and  12,  and  the 
expenditures  were  made  under  the  same  authority.  The  claimant 
should  therefore  be  reimbursed  the  amount  so  expended  for  this 
purpose. 

14.  Item  14:  Traveling  expense  of  contractor  from  Columbia, 
S.  C,  to  Washington,  D.  C,  and  return,  to  arrange  for  the  arrival 
of  1,700  Porto  Bican  laborers  sent  to  Camp  Jackson,  S.  C,  by  the 
United  States  Government,  $165.15. 

In  the  interest  of  expediting  the  work  under  the  contract  and  to 
that  end  to  secure  permission  from  the  contracting  officer  at  Wash- 
ington, D.  C,  the  claimant  came  to  Washington  to  get  authority  to 
work  the  Porto  Bicans  nights  and  Sundays,  and  also  in  order  to  get 
priority  orders  fgr  the  movement  of  two  cars  of  commissary  sup- 
plies purchased  of  Albert  Pick  &  Co.,  Chicago,  111.  This  expendi- 
ture has  been  approved  by  Capt.  Joseph  C.  Brown,  constructing 
quartermaster.  Camp  Jackson,  as  being  necessary.  The  item  em- 
braces transportation,  traveling,  and  hotel  expenses  of  the  claimant, 
Harry  F.  Hann,  and  is  one  which  we  think  is  properly  allowable 
under  clause  ( j ) ,  Article  II  of  the  contract.  Therefore  the  claimant 
should  be  reimbursed  to  the  extent  of  the  amount  so  expended.  Our 
decision  in  this  regard  is  in  accordance  with  the  decision  of  this 
Board  in  the  case  of  Fred  T.  Ley  &  Co.  (Inc.),  No.  762,  reported  in 
Volume  IV,  part  1,  page  352,  Decisions  of  the  War  Department 
Board  of  Contract  Adjustment. 

15.  Item  15:  Insurance — James  A.  Cathcart,  agent,  Columbia, 
S.  C,  covering  Porto  Rican  commissary  supplies,  $62.79. 

It  appears  from  the  evidence  that  claimant  insured  the  commissary 
supplies  purchased  for  the  Porto  Bican  laborers,  and  expended 
$62.79  as  a  premium  for  such  insurance.  The  policy  was  ordered 
canceled  by  the  United  States  under  instructions  from  the  Chief  of 
the  Construction  Division,  Washington,  to  the  constructing  quarter- 
master, Camp  Jackson,  S.  C.  There  being  no  authority  under  any 
provision  of  the  contract  for  this  expenditure,  this  item  should  be 
disallowed. 

16.  Item  16:  Merchandise  delivered  to  Porto  Bican  commissary, 
account  Ernest  M.  Dupree  Co.,  Columbia,  S.  C,  $48. 

In  making  preparations  to  receive  the  Porto  Bican  laborers  it  be- 
came necessary  to  purchase  certain  supplies  for  the  commissary. 
Accordingly,  claimant  purchased  from  the  Ernest  M.  Dupree  Co., 
among  other  things,  60  cases  of  Vienna  sausages.  In  order  to  get 
the  merchandise  to  the  camp  with  the  least  possible  delay  claimant 
utilized  his  own  truck  in  transporting  the  merchandise  from  Colum- 
bia, S.  C,  to  Camp  Jackson.  The  driver  of  the  truck,  an  employee 
of  claimant,  gave  his  receipt  to  Ernest  M.  Dupree  Co.  for  the  50 
cases  of  sausages.    Later,  however,  when  the  representative  of  the 
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Government  checked  the  merchandise  there  was  found  to  be  a  short- 
age of  10  cases  in  the  consignment  of  sausages.  This  shortage  was 
not  brought  to  claimant's  attention  until  nearly  four  months  after 
the  date  of  the  Government  check.  This  notice  came  to  claimant 
from  the  field  auditor  of  the  camp,  who  refused  to  allow  payment 
of  the  voucher  for  the  sausages.  The  claimant  testifies  that  he  has 
paid  to  the  Ernest  M.  Dupree  Co.  the  full  amount  due  and  owing 
to  that  company  for  the  Vienna  sausages.  His  testmony  is  sub- 
stantiated by  the  receipted  voucher  from  the  vendor.  It  is  con- 
tended by  claimant  that  he  is  entitled  to  $48,  which  represents  the 
price  of  the  sausages  which  were  delivered.  We  are  of  the  opinion 
that  claimant  should  be  reimbursed  to  the  extent  claimed  in  this  item. 

17.  Item  17:  Bond  premium,  $600;  plus  fee  4  per  cent,  $24;  total, 
$624. 

Article  IX  of  the  contract  provides  as  follows: 

"  The  contractor  shall,  prior  to  commencing  said  work,  furnish  a 
bond  with  sureties  satisfactory  to  the  contracting  officer  in  the  sum 
of  $60,000,  conditioned  upon  full  and  faithful  performance  of  all  the 
terms,  provisions,  and  conditions  of  this  contract,  and  upon  his 
prompt  payment  of  bills  for  labor,  materials,  and  other  services  fur- 
nished by  the  contractor." 

The  claimant  negotiated  with  Alford  &  Blaker  Co.,  of  Chicago, 
111.,  for  an  indemnifying  bond  in  the  amount  required  by  the  contract 
The  premium  therefor  was  $600.  Claimant  received  reimbursement 
of  this  bond  premium  in  June,  1918,  but  later  was  notified  bv  the 
United  States  that  this  amount  would  be  charged  back  to  him  and 
deducted  from  the  amoimt  which  would  be  due  claimant  on  the  *'A  to 
H  "  statement  for  May,  1919.  The  $600  in  question  was  accordingly 
deducted.  Claimant  now  contends  that  he  is  entitled  to  reimburse- 
ment of  this  amount,  plus  his  fee  of  4  per  cent,  totaling  $624,  We 
are  of  the  opinion  that  this  item  should  be  disallowed.  In  the  Atlas 
Powder  Co.  case,  reported  in  25  Comptroller's  Decision,  300,  it  was 
held: 

"  The  premiums  for  the  bond  required  of  the  contractor  are  one  of 
the  preliminary  items  of  expense  that  must  be  incurred  by  the  con- 
tractor upon  the  execution  of  a  contract  of  this  character.  The  fact 
that  the  premiums  for  bonds  are  not  included  in  computing  the  cost 
of  construction  for  the  purpose  of  computing  the  agent's  lee  under 
this  contract  clearly  indicates  that  such  items  are  not  a  proper  charge 
against  the  cost  of  the  work  for  which  the  agent  is  to  be  reimbursed, 
otherwise  such  items  would  have  been  included  in  computing  the  fee 
to  be  paid  to  the  agent.  There  can  be  no  doubt  that  the  agent  is  not 
entitled  to  reimbursement  for  every  expense  it  incurred  under  this 
contract.  Certain  expenses  it  must  pay  from  the  compensation  pro- 
vided for  in  the  contract.     This  expense  is  one  of  that  class." 

It  is  clear  from  this  decision  that  the  claimant  is  precluded  from 
relief  under  this  item. 
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18.  Withdrawn. 

19.  Item  19:  Expediting  commissary  equipment,  Albert  Pick  & 
Co.,  Chicago,  111.,  $285.75. 

This  item  should  be  properly  considered  in  connection  with  item  9^ 
inasmuch  as  it  bears  direct  relation  to  that  item.  The  amount, 
$285.75,  was  expended  by  the  claimant  in  expediting  the  loading  of 
the  commissar^  supplies  on  board  cars  at  Chicago.  It  involved  plac- 
ing these  cars  on  the  proper  sidings  in  Chicago.  On  account  of  the 
very  urgent  emergency  under  which  this  amount  was  expended,  we 
are  of  the  opijiion  that  it  is  properly  allowable  under  clause  (g), 
Article  II  of  the  contract,  and  the  claimant  is  entitled  to  reimburse- 
ment of  the  amount  expended  for  that  purpose. 

20.  Item  20 :  Expense  to  contractor  transporting  three  automobiles, 
Cadillac  No.  3,  Cadillac  No.  8,  and  Overland  No.  5,  from  his  home 
office,  Winston-Salem,  N.  C,  to  Camp  Jackson,  S.  C,  $44.29. 

These  cars  were  for  the  use  of  the  contractor  in  and  about  the  con- 
struction work  at  this  camp.  No  specific  written  authorization  was 
given  covering  the  movement  of  these  three  automobiles.  However, 
the  automobiles  were  taken  overland  with  the  knowledge  and  consent 
of  Maj.  W.  H.  Supplee,  then  camp  constructing  quartermaster.  The 
invoice  for  this  amount .  has  been  approved  by  Capt.  Joseph  C. 
Brown,  assistant  constructing  quartermaster.  This  item  is  properly 
allowable  under  clause  (d),  Article  II  of  the  contract,  and  claimant 
is  entitled  to  reimbursement  of  the  amount  expended  for  this  purpose. 

21.  Item  21:  Cost  to  the  contractor,  in  the  matter  of  presenting 
claims  to  Construction  Division,  Seventh  and  B  Streets,  room  2-310, 
Washington,  D.  C,  and  in  preparing  and  presenting  petition  to  the 
Board  of  Contract  Adjustment,  Purchase,  Storage,  and  Traffic  Divi- 
sion, General  Staff,  Washington,  D.  C.,  $1,200. 

It  is  the  contention  of  the  claimant  that  every  doubt  or  dispute  as 
set  forth  in  his  petition  is  a  proper  charge  against  the  United  States 
Government  under  the  contract.  We  do  not  agree  with  this  view. 
It  is  well  established  that  fees  paid  by  contractors  to  expert  account- 
ants in  the  preparation  of  claims  against  the  United  States  are  not 
proper  items  of  cost  under  a  contract  of  this  character  and  are  not 
authorized  by  the  termination  clause  of  the  contract,  and  therefore 
can  not  be  allowed.  This  Board,  in  the  case  of  A.  R.  Mosler,  No. 
2659,  decided  June  30, 1920,  sustains  the  view  here  taken. 

22.  Item  22:  Expense  to  tl^e  contractor  in  procuring  labor,  auto- 
mobile maintenance,  and  cost  of  returning  automobile  trucks  to  home 
stations,  claimed  under  Article  II,  clause  (a),  $78.68;  Article  II, 
clause  (d),$415;  and  Article  II,  clause  (e),  $141.96;  total,  $635.64. 

The  voucher  for  this  amount  has  been  approved  by  Capt.  Joseph 
C.  Brown,  constructing  quartermaster.  Camp  Jackson,  S.  C.  It  is 
considered  that  these  expenditures  are  properly  allowable  under  the 
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several  clauses  of  Article  II  of  the  contract  above  enumerated,  and 
therefore  the  claimant  should  be  reimbursed  the  amount  expended 
for  these  purposes. 

23.  Item  23:  Mrs.  L.  King,  secretary,  bookkeeper,  and  stenog- 
rapher, room  rent  at  Jefferson  Hotel,  Columbia,  S.  C,  March  14, 
1918,  to  July  24, 1919,  71  weeks,  at  $16  per  week,  $1,065. 

This  item  was  filed  as  a  supplemental  petition  before  the  Appeal 
Section,  War  Department  Claims  Board,  on  July  26,  1920.  The 
facts  in  this  connection,  are,  briefly,  that  Mrs.  King  was  secretary, 
bookkeeper,  and  stenographer  to  the  claimant.  Claimant  procured 
quarters  for  her  at  the  Jefferson  Hotel  in  Columbia,  S.  C.  She  occu- 
pied these  quarters  from  March  14, 1918,  to  July  24,  1919.  It  is  con- 
tended by  the  claimant  that  in  order  to  carry  on  the  work  of  his 
branch  office  at  Columbia,  S.  C,  it  was  more  convenient  to  have  Mrs. 
King  quartered  at  this  hotel.  The  claimant's  testimony  is,  in  effect, 
that  he  personally  paid  the  room  rent  for  Mrs.  King  during  the 
period  of  time  above  set  out,  but  is  unable  to  furnish  a  receipted 
bill  for  this  amount  because  of  the  fact  that  the  time  when  a  receipt 
covering  this  entire  amount  was  requested,  the  proprietor  of  the 
Jefferson  Hotel  was  in  Hot  Springs,  and  the  management  in  charge 
during  the  absence  of  the  proprietor  was  not  willing  to  assume  the 
responsibility  of  making  the  receipt.  We  do  not  question  the  fact 
that  the  amount  claimed  in  this  item  has  been  paid  by  the  claimant. 
However,  the  item  should  be  disallowed,  as  it  is  one  not  contemplated 
by  any  of  the  subdivisions  of  Article  II  of  the  contract. 

24.  After  a  careful  examination  of  the  contract  and  all  the  evi- 
dence adduced  upon  the  hearing  of  this  cause,  we  find  the  following 
sums  are  due  the  claimant  under  the  contract : 


Item  No. —  Amount.  * 

3 $43.  20 

5 313. 13 

6 856. )  7 

7 300. 00 

9 367.  45 

11 32.  04 

12 287. 60 

13 75.  00 


Item  No. —  AmoonL 

14 $165.  In 

16 4a  00 

19 285. 75 

20 44. 29 

22 635. 64 


Making  a  total  of 3, 453. 42 


DISPOSITION. 


It  is  recommended  that  the  appea}  section,  War  Department 
Claims  Board,  transmit  its  findings  to  the  engineering  section,  War 
Department  Claims  Board,  and  that  the  items  of  this  claim  which 
have  been  allowed  in  the  foregoing  decision,  be  paid  as  items  of  cost 
in  accordance  with  the  terms  of  the  contract. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  19,  1920. 
Case  No.  2780. 

In  re  CLAIM  OF  PBECI8I0K  OPTICAL  CO. 

1.  FAOILinxS. — There  if  no  merit  in  tlie  claim  for  ezpenditarei  made  for 

facilities  purchaied  prior  to  any  negotiations  with  representatives  of 
the  OoTernment.  Such  expenditures  were  not  made  upon  the  faith  of  any 
agreement  with  the  Government. 

2.  STTBGOHTKACTS. — A  subcontractor,  having  made  settlement  with  the  prime 

contractor  on  the  subcontract,  is  bound  by  that  settlement  in  the  ab- 
sence of  fraud  or  mutual  mistake. 

3.  CLAIH  AKD  DECISION.-^Claim  for  $18,839.12  filed  under  the  act  of  Karch 

3,  1919,  based  in  part  on  an  alleged  informal  agreement  with  the  Oov- 
emment  for  the  manufacture  of  binoculars  and  in  part  on  a  subcontract, 
settlement  of  which  is  sought  to  be  set  aside.  Held,  there  was  no  in- 
formal agreement  with  the  Government,  and  claimant  is  bound  by  the 
settlement  with  the  suboontraotor. 

Capt.  Taylor  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  is  presented  under  the  act  of  March  2, 1919.  Statement 
of  claim,  Form  B,  has  been  iiled  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $18,839.12  by  reason  of 
an  informal  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  At  the  hearing  on  this  claim,  September  24,  1920,  Mr.  N.  Banks 
Cregier,  vice  president  of  the  Precision  Optical  Co.,  testified  that 
previous  to  July  28,  1918,  the  Precision  Optical  Co.  purchased  from 
Mr.  Paul  Szaf ranski  a  small  optical  factory  located  in  a  small  resi- 
dence on  the  north  side  of  Chicago,  and  had  secured  greater  floor  space 
at  81  West  Randolph  Street,  and  was  enlarging  its  facilities  gen- 
erally for  the  purpose  of  carrying  on  a  general  lens  manufacturing 
business. 

On  July  28,  1918,  Mr.  R.  T.  Bonham,  production  expert  for  the 
Signal  Corps,  went  to  the  plant  of  the  claimant  and  told  the  witness 
that  he  had  come  direct  from  Washington  to  look  over  the  company's 
plant  with  a  view  to  securing  binocular  production  for  the  Govern- 
ment and,  after  investigation,  explained  to  the  witness  that  he  ex- 
pected his  company  to  coordinate  in  the  manufacture  of  binoculars 
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with  the  Weiss  Instrument  Co.,  of  Denver,  Colo.,  which  latter  com- 
pany had  a  contract  with  the  Government  for  25,000  field  glasses. 
The  claimant  was  to  enter  into  its  own  negotiations  with  the  Weiss 
Co.  independently  of  Mr.  Bonham  or  the  Government. 

Mr.  Cregier  further  testified  that  Mr.  Bonham  told  him  to  make 
an  offer  as  to  the  number  of  binoculars  the  claimant  could  furnish, 
but  in  doing  so  to  figure  very  carefully  and  make  safe  bounds,  because 
after  it  had  started  if  it  failed  to  make  good  he  would  be  forced  to 
take  the  factory  over  and  put  a  Government  manager  in  it.  The 
claimant  concluded  it  could  furnish  50  sets  of  binoculars  a  week  to 
start  with  and  to  gradually  work  up  to  300  sets  per  week,  and  under 
date  of  July  28,  1918,  offered,  by  telegram,  to  manufacture  that 
quantity  for  the  Weiss  Instrument  Co.  At  the  conclusion  of  this 
Mr.  Bonham  asked  to  have  the  names  of  all  the  commercial  firms  for 
which  claimant  was  then  doing  work,  and  said : 

"  Now,  I  am  going  to  keep  this  list,  and  if  I  find  you  doing  any 
work  for  any  of  these  people  or  anyone  else  I  will  be  forced  to  take 
your  factory  over." 

Mr.  Cregier  further  testified  that  after  negotiations  were  completed 
he  told  Mr,  Bonham  that  if  his  company  should  get  a  production  of 
300  binoculars  per  week  it  would  mean  that  the  entire  factory  would 
have  to  be  equipped  with  machinery  for  making  binoculars  only, 
which  machinery  probably  could  not  be  used  after  the  war,  and  to 
this  Mr.  Bonham  replied : 

"  Well,  don't  have  any  fears  about  that.  The  Government  will  re- 
imburse for  all  expenses  in  doing  emergency  work,  and  this  is  an 

emergency." 

The  witness  also  testified  that  Mr.  Bonham  ordered  the  claimant 
to  remove  its  old  factory  to  the  new  factory  site  at  81  West  Bandolph 
street.  The  claimant  contends  that  as  a  result  of  this  conference 
with  Mr.  Bonham  it  agreed  to  devote  the  entire  output  of  its  plant 
for  the  manufacture  of  binoculars  for  the  Government  and  to  ar- 
range immediately  for  the  installation  of  new  factory  equipment 
and  machinery  necessary  to  produce  50  sets  of  binoculars  per  week, 
which  production  was  to  be  increased  as  fast  as  the  new  patterns, 
tools,  and  dies  could  be  made  and  necessary  machinery  installed  until 
production  reached  at  least  300  sets  per  week.  Under  this  alleged 
agreement  the  claimant  states  it  secured  a  contract  for  10,000  sets  of 
binoculars  from  the  Weiss  Co.  No  binoculars  were  ever  produced 
by  the  claimant  under  this  alleged  contract  and  none  of  the  ma- 
chinery or  facilities  which  claimant  alleges  it  secured  for  the  use  of 
binocular  production  was  ever  used  in  the  production  of  anything 
for  the  Government. 
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3.  Mr.  B.  T.  Bonham,  production  expert  for  the  Signal  Corps, 
testified  at  the  hearing  that  in  his  conversation  with  Mr.  Cregier  on 
July  28,  1918,  he  told  Mr.  Cregier  that  he  had  instructions  to  look 
over  his  company's  plant  to  determine  what  its  facilities  were  for 
the  manufacture  of  optical  parts  of  any  kind  and  what  its  possi- 
bilities were  for  future  production,  and  that  he  told  Mr.  Cregier  that 
if  his  company  was  doing  any  commercial  work  at  the  present  time 
it  should  at  onoe  get  in  touch  with  the  optical-instrument  section  of 
the  War  Industries  Board  and  obtain  permission  to  do  such  work, 
else  he  felt  that  the  claimant  would  get  into  difficulties  because 
of  the  fact  that  the  War  Industries  Board  under  the  law  could  re- 
quire the  claimant  to  devote  its  entire  output  to  Government  work. 
Mr.  Bonham  had  no  direct  connection  with  the  War  Industries  Board. 

Mr.  Bonham  further  stated  that  he  told  Mr.  Cregier  very  spe- 
cilically  that  he  had  no  authority  to  make  contracts,  but  that  his 
business  was  to  ascertain  what  possibilities  the  plant  had  for  pro- 
ducing optical  goods:  his  business  was  to  get  production.  He  did 
not  make  any  suggestion,  nor  did  he  order  the  Precision  Optical  Co. 
to  purchase  additional  machinery  and  facilities,  and  he  only  talked 
to  Mr.  Cregier  about  the  possibilities  of  production  with  the  ma- 
chinery then  on  hand  and  ordered.  Furthermore,  that  he  did  not 
instruct  the  claimant  to  move  its  machinery  from  its  old  factory 
site  to  the  new.  Mr.  Bonham  further  testified  that  he  did  not  tell 
Mr.  Cregier  that  the  Government  would  reimburse  the  claimant 
for  any  loss  sustained  by  reason  of  equipping  its  factory  with  ma- 
chinery necessary  to  manufacture  binoculars  for  the  Government. 

4.  Mr.  Frank  F.  Keppler,  production  expert  of  the  Signal  Corps, 
who  was  charged  with  the  procurement  and  production  of  field 
glasses,  testified  that  he  made  no  contract  of  any  kind  with  the  claim- 
ant for  the  manufacture  of  its  products  for  the  Government. 

It  appears  that  on  or  about  October  31,  1918,  the  Weiss  Instru- 
ment Co.,  of  Denver,  Colo.,  was  given  Signal  Corps  contract  No.  211 
for  25,000  field  glasses.  The  informal  order  for  this  quantity  was 
given  prior  to  July  28,  1918.  And  after  claimant's  telegram  to 
the  Weiss  Co.,  July  28, 1918,  that  company  entered  into  negotiations 
with  the  claimant  company  for  10,000  sets  of  optics  to  be  used  in 
the  manufacture  of  the  said  25,000  field  glasses.  These  negotiations 
never'  culminated  in  a  contract.  However,  the  Weiss  Co.  did  pro- 
cure a  release  from  the  Government  to  the  claimant  of  sufficient, 
optical  glass  to  manufacture  2,000  sets  of  optics  in  anticipation  of 
finally  agreeing  with  the  claimant  upon  the  terms  of  such  proposed 
contract  for  10,000  sets  of  optics.  After  the  armistice  this  glass  was 
taken  back  by  the  Signal  Corps.  Signal  Corps  contract  No.  211  Was 
suspended  shortly  after  the  armistice. 
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Mr.  Keppler,  above  referred  to,  who  was  negotiating  settlement 
for  this  contract,  testified  that  during  the  course  of  negotiations  to- 
ward a  settlement  of  the  contract,  and  before  December  17, 1918.  Mr. 
Paul  Weiss,  president  of  the  Weiss  Co.,  urged  Mr.  Keppler  to  make 
settlement  with  his  company,  leaving  out  the  claimant  and  allowing 
it  to  negotiate  with  his  office  direct  regarding  its  claim.  Mr.  Kep- 
pler, however,  states  that  he  made  it  clear  to  Mr.  Weiss  that  the  claim 
of  the  Precision  Optical  Co.  must  be  as  a  subcontractor  of  the  Weiss 
Co.,  and  that  he  made  it  clear  to  the  Precision  Optical  Co.  that  as  far 
as  he  was  concerned  the  Precision  Optical  Co.  did  not  have  any  claim 
against  the  Government,  but  that  he  would  be  glad  to  assist  in  the  set- 
tlement between  it  and  the  Weiss  Co. 

Upon  request  of  the  Weiss  Co.  the  claimant  wired  the  amount  of 
its  claim  direct  to  Mr.  Keppler's  office  in  the  following  telegram, 
dated  December  17, 1918 : 

"At  suggestion  Weiss  Instrument  Company,  wire  you  ordered 
machinery,  eighty-three  hundred  thirty-seven  dollars,  tools  fifteen 
hundred  dollars,  expended  three  hundred  fifty  dollars  traveling  ex- 
penses, et  cetera,  and  incurred  additional  pay  roll  fifteen  hundred 
forty  dollars  in  order  prepare  for  Weiss  contract;  also  under  onler 
Government  officials,  took  no  outside  work:  our  loss  extremely  diffi- 
cult  to  accurately  ascertain;  we  claim  that  six  thousand  dollars  is 
reasonable.  Will  send  one  of  our  officers  or  sworn  statement  if  vou 
desire.    Address  eighty-one  West  Randolph  Street." 

Mr.  Keppler  further  testified  that  in  negotiating  settlement  of  the 
Weiss  Co's  contract  with  the  Government  Mr.  Paul  Weiss  and  ilr. 
Carroll  Allen,  president  of  the  claimant  company,  who  was  an  attor- 
ney, came  to  his  office  on  January  17,  1919,  and  as  a  result  of  a  con- 
ference between  these  parties  the  Precision  Optical  Co.  agreed  to  re- 
lease all  claims  against  the  Weiss  Instrument  Co.  and  the  Govern- 
ment in  consideration  of  payment  of  $3,235.  By  letter  dated  Janu- 
ary 28,  1919,  addressed  to  the  Weiss  Instrument  Co.,  Denver,  Colo.. 
signed  Precision  Optical  Co.,  by  Paul  Szafranski,  secretary  luid 
manager,  the  claimant  formally  accepted  that  settlement. 

"Bef erring  to  conference  had  in  Washin^n  a  short  time  since 
between  Mr.  F.  F.  Keppler,  of  the  Production  Branch  (^Machinery 
&  Engineering  Materials  Division),  Office  of  Director  oi  Purchase, 
your  Mr.  Paul  Weiss  and  our  Mr.  Carroll  Allen,  will  say  that  we  are 
willing  to  accept  the  amount  of  three  thousand  two  hundred  thirty- 
five  dollars  ($3,235),  as  agreed  upon  in  said  conference,  in  full  settle- 
ment of  all  of  our  claims  against  your  firm  and  the  Federal  Govern- 
ment by  reason  of  our  contract  for  the  manufacture  of  binoculars, 
and  will  issue  our  release  in  full  satisfaction  of  all  claims  against 
you  and  the  Government  upon  payment  of  said  amount  to  us." 

The  above  telegram  and  letter  were  followed  up  by  a  statement  of 
claim  from  the  Precision  Optical  Co.  to  the  Weiss  Instrument  Co., 
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dated  February  11,  1919,  signed  by  Paul  Szafranski,  secretary  and 
manager,  showing  the  facilities  purchased  and  other  expenditures 
made  for  the  purpose  of  filling  the  order  for  10,000  binoculars  placed 
with  it  by  the  Weiss  Co,  This  statement  diows  that  claimant  pur- 
chased machinery  and  equipment  and  incurred  other  expenses  total- 
ing $11,731 ;  that  it  placed  a  salvage  value  of  $5,781  on  the  machinery 
and  equipment,  thus  making  its  alleged  loss  $6,000;  and  that  it  had 
agreed  as  a  result  of  the  conference  January  17,  1919,  to  accept 
$3,235  in  full  satisfaction  of  its  claim. 

The  sum  of  $3,235  was  allowed  the  Weiss  Co.  by  the  Government 
and  payment  made  of  that  amount  to  the  Precision  Optical  Co.  The 
claimant  thereupon  executed  a  release  to  the  Weiss  Co.  but  not  to  the 
Government. 

5.  More  than  a  year  after  the  settlement  of  January  17,  1919,  to 
wit,  June  3, 1920,  the  Precision  Optical  Co.  filed  the  present  claim  for 
$22,074.12  for  special  facilities,  less  $3,235,  the  amount  it  received 
through  the  Weiss  Co.,  making  the  present  claim  $18,839.12. 

The  claimant  contends  that  its  representative,  Mr.  Carroll  Allen 
(although  an  attorney),  in  his  negotiations  with  the  Weiss  Instru- 
ment Co.  and  with  Mr.  Keppler,  which  resulted  in  the  agreement  of 
January  17,  1919,  was  not  sufficiently  familiar  with  the  facts  and 
with  the  merits  of  the  claimant's  case  to  secure  a  fair  and  just  settle- 
ment, and  as  a  result  contends  that  it  should  not  be  precluded  from 
further  recovery  by  such  agreement.  It  further  contends  that  this 
settlement  was  only  a  settlement  of  the  Weiss  subcontract  and  that 
the  remaining  part  of  the  alleged  contract  with  the  Government  has 
never  been  settled. 

In  the  present  claim  the  claimant  has  again  included  the  expendi- 
tures as  set  out  in  the  original  claim,  but  subtracts  the  $3,235,  the 
amount  which  it  has  already  received.  The  claim  also  includes  an 
item  of  $10,151,  which  represents  the  amount  Mr.  Cregier  and  his 
associates  *paid  for  the  small  optical  factory  at  the  time  they  pur- 
chased it  from  Mr.  Szafranski  prior  to  the  visit  of  Mr.  Bonham  on 
July  28,  1918.  Claimant's  total  claim  presented  at  the  present  time 
is  for  $18,839.12,  which  it  filed  on  June  3, 1920. 

DECISION. 

1.  The  present  claim  is  based  upon  an  alleged  informal  agreement 
between  claimant  and  the  United  States  resulting  from  the  inter- 
view between  Mr.  Bonham  and  representatives  of  claimant  company 
on  July  28, 1918.  The  appeal  section  finds  that  the  evidence  does  not 
sustain  claimant's  contention  that  an  informal  agreement  was  entered 
into.  Mr,  Bonham  did  not  request  or  even  advise  claimant's  repre- 
sentatives to  purchase  additional  facilities.     He  did  advise  them 
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where  they  could  get  orders  for  binoculars,  and  did  request  them  to 
get  in  communication  with,  the  Weiss  Instrument  Co.,  but  he  made 
no  promise  that  claimant  company  would  be  given  an  order  from  the 
Government  for  any  number  of  binoculars,  either  as  a  prime  con- 
tractor or  as  a  subcontractor.  The  burden  is  upon  claimant  to  show 
by  a  preponderance  of  the  evidence  that  the  facts  are  as  contended  by 
it.    This  it  has  failed  to  do. 

2.  But  even  if  the  appeal  section  had  found  an  agreement  as  al- 
leged by  claimant  yet  no  relief  could  be  granted  on  the  claim  for 
this  reason:  Claimant  is  not  entitled  to  any  reimbursement  on  the 
item  of  $10,151,  which  represents  the  original  cost  of  the  plant  ainl 
equipment  which  were  purchased  from  Mr.  Szaf ranski  prior  to  the 
time  Mr.  Bonham  visited  the  plant  on  July  28,  1918.  The  expendi- 
ture was  not  made  for  the  purpose  of  carrying  out  the  alleged  agree- 
ment. The  elimination  of  this  item  of  the  claim  leaves  only  those 
items  which  represent  expenditures  for  machinery  and  equipment 
and  pay  rolls  after  Mr.  Bonham's  visit,  and  which  claimant  has 
charged  to  the  Weiss  order,  viz,  $11,731,  and  this  part  of  the  claim 
has  been  settled.  It  is  not  within  the  province  of  the  appeal  section 
to  determine,  whether  or  not  that  settlement  was  fair  to  claimant. 
Claimant  is  now  asking,  in  effect,  that  that  settlement  be  set  aside. 
In  the  absence  of  fraud  or  mutual  mistake  that  settlement  is  binding 
upon  claimant.    There  was  no  fraud  or  mutual  mistake. 

3.  For  the  reasons  stated,  therefore,  the  relief  asked  for  is  hereby 
denied. 

DISPOSITION. 

The  appeal  section  will  enter  an  order  denying  relief. 
Lieut.  Col.  McKeeby  and  Lieut.  Hendon  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  19, 1920. 
Case  No.  3000. 

In  re  CLAIM  OF  WALXEB  X.  LXVETT  CO. 

1.  8UBC0NTBACT8— nCPLIED  AQREXXEHT.— Wbere  a  luliooiitraot  provides 

that  rejeeted  oattings  ihall  be  replaced  liy  the  tuhcontraotor,  the  full 
weight  of  snch  rejected  material  to  be  returned  to  it  by  the  prime  con- 
tractor, and  castings  which  were  rejected  have  been  returned  to  the  sub- 
contractor, whereupon  the  contract  is  terminated  by  the  armistice,  no 
obligation  rests  upon  the  ITnited  States  to  afford  the  subcontractor  re- 
lief upon  the  grounds  that  under  the  circumstances  above  stated  it  was 
not  afforded  opportunity  to  replace  such  rejected  castings  and  receive 
the  purchase  price  of  perfect  castings  with  which  it  might  have  re- 
placed the  same. 

2.  CLAIX  AND  DECISION. — Appeal  from  the  Air  Service  section,  War  Depart- 

ment Claims  Board,  on  a  claim  under  the  act  of  March  2,  1919,  for  $987 
loss  on  a  suboontract  for  aeroplane  engine  parts.  Held,  claimant  is  not 
entitled  to  relief. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FIKDIXGHS   OF  FAOT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  in  the  sum  of  $987,  and  comes  before  this 
Board  on  appeal  from  the  Air  Service  section,  War  Department 
Claims  Board,  which  section  denied  relief.  The  claimant  is  a  sub- 
contractor of  the  Lincoln  Motor  Co.,  of  Detroit,  Mich.  The  said 
motor  company  filed  this  claim  for  the  benefit  of  the  claimant,  since 
the  claimant  was  a  subcontractor  and  the  Lincoln  Motor  Co.  the 
prime  contractor.  The  claim  has  been  prosecuted  entirely  by  the 
Walker  M.  Levett  Co.,  the  Lincoln  Motor  Co.  contenting  itself  with 
originally  presenting  the  claim  and  signing  the  notice  of  appeal  pre- 
pared by  the  attorney  for  claimant. 

2.  The  Lincoln  Motor  Co.  in  the  year  1918  entered  into  a  contract 
with  the  United  States  Government  for  the  manufacture  of  certain 
aeroplane  engines  and  parts,  and  on  the  1st  day  of  October,  1918, 
placed  with  the  claimant  company  a  purchase  order  for  60,000  piston 
castings,  aluminum  alloy,  to  be  made  in  accordance  with  Signal 
Corps  specifications  11024.  This  order  called  for  a  delivery  of  200 
per  day  in  10  days  and  1,000  per  day  in  60  days,  at  the  price  of  $2.57 
each  f .  o.  b.  New  York  City,  the  purchase  order  reserving  the  right  in 
the  Lincoln  Motor  Co.  to  cancel  the  same  if  not  filled  as  specified. 
(Claimant's  Exhibit  D.) 
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3.  Paragraph  10  of  Signal  Corps  specifications  11024  provided  as 
follows : 

"  Castings  in  which  defects  are  revealed  by  manufacturing  opera- 
tions shall  be  replaced  by  the  manufacturer.  The  full  weight  of 
the  original  material  in  the  rejected  castings  shall  be  returned  to  the 
manufacturer." 

4.  Thereafter  claimant  proceeded  with  the  execution  of  the  con- 
tract until  the  same  was  canceled  by  the  Lincoln  Motor  Co.  after  the 
signing  of  the  armistice,  at  which  time  the  claimant  had  furnished  to 
the  Lincoln  Motor  Co.  certain  pistons,  of  which  number  768  had  been 
rejected  on  account  of  various  defects  apparent  therein.  The  claim 
here  presented  is  for  the  payment  of  the  pistons  so  rejected  plus  a 
10  per  cent  profit,  on  the  theory  that  paragraph  10  of  Signal  Corps 
specifications  gave  the  claimant  the  right  to  replace  the  pistons  re- 
jected, and  that  if  claimant  had  been  allowed  to  replace  the  said  pis- 
tons so  rejected,  it  would  have  been  enabled  to  recoup  its  losses  in 
replacing  the  pistons  so  rejected. 

5.  The  United  States  Government,  after  the  armistice,  entered  into 
a  settlement  contract  with  the  Lincoln  Motor  Co,,  the  same  bearing 
date  of  the  28th  day  of  April,  1919,  in  which  contract  the  United 
States  Government  made  certain  payments  to  the  said  Lincoln  Motor 
Co.  and  was  released  of  all  liability,  except  that  the  Government 
agreed  to  save  harmless  the  said  company  on  account  of  certain  com- 
mitments to  subcontractors  as  set  forth  in  a  certain  Schedule  A,  at- 
tached to  and  made  a  part  of  the  said  settlement  contract.  This 
Schedule  A  contains  the  name  of  the  Walker  M.  Levett  Co.  and  states 
the  amount  of  the  commitment  to  be  $3,661.50.  Attached  to  the  file  is 
a  letter  from  W.  F.  Volandt,  captain,  A.  S.  A.,  Chief  of  Liquidation 
Division,  who  states  that  .the  original  claim  was  presented  on  Lincoln 
voucher  No.  177  in  the  amount  of  $3,501.81,  which  was  paid  under 
date  of  June  6, 1919. 

6.  Under  date  of  June  6,  1919,  claimant,  by  Mr.  W.  M.  Levett,  its 

president,  addressed  a  letter  to  the  Bureau  of  Aircraft  Production, 

New  York  City,  the  third  paragraph  of  which  reads  as  follows : 

"  The  castings  on  this  order  was  new  work,  with  which  neither 
we  nor  our  men  were  thoroughly  familiar,  and  the  losses  sustained 
during  its  early  stages  were  to  be  made  up  as  we  proceeded.  Whereas 
our  price  was  $2.52  for  the  piston,  our  actual  cost,  exclusive  of  any 
profit,  was  $2,54.  This  we  can  readily  verify  from  our  production 
reports.  Our  claim  therefore  is  entered  as  testing  and  experimental 
work,  which  it  proves  to  be  in  this  case." 

DECISION. 

1.  The  question  that  is  presented  to  this  Board  for  decision  is 
whether  or  not,  on  the  evidence  that  has  been  produced  before  it, 
any  payment  can  be  made  the  claimant  on  account  of  the  loss  it 
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alleges  it  has  suffered  by  the  cancellation  of  its  purchase  order  with 
its  prime  contractor,  the  Lincoln  Motor  Co.,  and  the  refusal  of  said 
company  to  allow  claimant  to  replace  all  rejected  pistons,  and  thus, 
as  claimant  alleges,  recoup  its  losses  by  such  replacement  of  rejected 
pistons. 

2.  Claimant  bases  its  maih  contention  for  reimbursement  on  the 
grounds  that  paragraph  10  of  the  Signal  Corps  specifications  pro- 
vided it  should  replace  the  rejected  castings.  This  Board  does  not 
believe  that  any  such  construction  can  be  given  the  said  paragraph, 
but  believes  that  the  intention  of  the  said  paragraph  was  to  place 
the  prime  contractor  in  the  position  of  demanding  of  the  said  claim- 
ant the  replacement  of  the  said  pistons,  provided  it  was  so  desired 
by  the  Lincoln  Motor  Corporation,  and  that  the  said  paragraph  of 
the  specifications  created  no  liability  on  the  Lincoln  Motor  Co.  to 
accept  pistons  in  place  of  those  rejected.  The  material  composing 
the  pistons  rejected  was  by  the  Lincoln  Motor  Co.  returned  to  the 
claimant,  which  has  remelted  and  used  said  material  in  other  work. 
It  has  therefore  suffered  no  loss  and  the  amount  claimed  by  it  is 
simply  in  the  nature  of  prospective  or  speculative  profits. 

3.  This  Board  believes  there  is  no  merit  in  the  contention  of  claim- 
ant that  the  purchase  order  received  by  it  from  the  Lincoln  Motor 
Co.  was  in  the  nature  of  test  and  experiment.  The  order,  being  posi- 
tive in  its  terms,  allows  of  no  such  construction  and  claimant  has 
produced  no  evidence  that  can  or  does  contradict  the  plain  provisions 
of  this  order.  The  order  in  question  is  definite  and  certain,  and 
orders  a  certain  article  at  a  stated  price.  Not  only  this,  but  the  evi- 
dence presented  by  the  claimant  shows  that  at  the  time  it  was  making 
these  pistons  the  said  pistons  were  costing  it  more  than  it  was  re- 
ceiving.    (Claimant's  letter  June  6,  1919,  attached  to  file.) 

4.  This  claim  in  the  last  analysis  resolves  itself  into  a  claim  for 
commitments  alleged  to  have  been  entered  into  by  the  claimant  for 
the  purpose  of  fulfilling  its  contract  with  the  Lincoln  Motor  Co. 
Claimant  never  had  any  contract  with  the  United  States  Government 
and  stands  in  the  position  of  a  subcontractor  to  the  Lincoln  Motor 
Co.,  there  being  no  privity  of  contract  between  the  claimant  and  the 
Government.  Claimant  has  failed  to  produce  any  evidence  that 
would  justify  this  Board  in  saying  there  had  been  any  loss  under  its 
contract  with  the  Lincoln  Motor  Co.,  nor  has  claimant  produced 
sufficient  evidence  to  show  the  extent  of  its  commitments,  or  whether, 
if  it  had  been  allowed  to  proceed  with  the  contract  in  question,  it 
would  have  been  enabled  to  complete  pistons  to  take  the  place  of  those 
rejected  at  a  figure  that  would  have  been  profitable  to  it  and  thus 
recouped  its  alleged  losses.  According  to  the  claimant's  own  admis- 
sions, it  was  executing  this  contract  at  a  loss.  Such  being  the  case 
he  has  suffered  no  damage  by  the  cancellation  of  the  contract.    In 
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addition  to  this  there  is  no  evidence  that  the  claimant  would  ever 
have  been  able  to  produce  the  pistons  so  that  the  rejections  would 
have  decreased,  or  that  the  pistons  to  be  made  by  him  would  have 
satisfied  the  inspection  of  the  Lincoln  Motor  Co.,  or  been  in  accord- 
ance with  the  specifications  of  the  Signal  Corps  under  which  they 
had  to  be  made. 

5.  Practically  all  of  the  evidence  presented  by  the  claimant  is  in  the 
shape  of  arguments  of  its  attorney  and  hearsay  evidence  of  its  Mr. 
Cooper,  who  testified  that  he  himself  was  not  an  accountant  and  was 
not  in  position  to  certify  that  the  figures  produced  by  him  were  cor- 
rect, though  he  believed  that  they  were.  Such  evidence  is  not  suffi- 
cient for  this  Board  to  recommend  any  payment  to  the  claimant 
The  burden  is  on  the  claimant  to  prove  its  claim  by  a  preponderaDce 
of  the  evidence.    This  it  has  not  done. 

6.  For  the  foregoing  reasons  all  relief  asked  for  is  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  19,  1920. 
Case  No.  2094. 

In  re  CLAIM  OF  WALKEK  H.  lEVETT  CO. 

L  BITBCOHTKACTOBr— IXPLIED  C0HTKACT8.— Where  cafltlnirs  rejected  at  de- 
fective are  returned  to  a  subcontractor  and  used  by  the  subcontractor 
for  oher  purposes,  and  the  subcontract  is  terminated  after  the  armis- 
tice, there  is  no  obllcration  on  the  part  of  the  Govemment  to  reimburse 
the  subcontractor  the  loss  allegred  to  have  arisen  from  its  lack  of  oppor- 
tunity, under  such  circumstances,  to  replace  the  defectlTe  castings  with 
perfect  ones  and  reoelye  the  purchase  price  therefor. 

S.  CLAIK  AKD  DECISION. — Appeal  from  a  decision  of  the  Air  Serrice  sec- 
tion. War  Department  Claims  Board,  on  a  claim  under  the  act  of  March 
S,  1919,  for  f  1,637.57,  loss  on  a  subcontract  for  aeroplane  engine  parts. 
Held,  claimant  is  not  entitled  to  relief. 


Maj.  Farr  writing  the  opinion  of  the  Board. 


FINDINGS  OP  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  in  the  sum  of  $1,637.57,  and  comes  be- 
fore this  Board  on  appeal  from  the  Air  Service  section.  War  De- 
partment Claims  Board,  which  section  denied  relief.  The  claim- 
ant is  a  subcontractor  of  the  Spencer-Smith  Machine  Co.,  which 
was  in  turn  a  subcontractor  of  the  General  Motors  Corporation. 
The  claim  was  originally  filed  by  the  Buick  Motor  Co.  division  of 
the  General  Motors  Corporation,  Flint,  Mich.,  which  company  also 
noted  the  appeal  to  this  Board.  The  claim  has  been  prosecuted 
entirely  by  the  Walker  M.  Levett  Co.,  the  General  Motors  Corpora- 
tion or  the  Spencer-Smith  Co.  having  nothing  to  with  the  actual 
prosecution  of  the  claim,  except  the  filing  of  the  same  and  the  notice 
of  appeal. 

2.  In  the  year  1918  the  General  Motors  Corporation  entered  into 
a  contract  with  the  United  States  Government  for  the  construction 
of  aeroplane  engines  and  parts,  and,  in  turn,  entered  into  a  subcon- 
tract with  the  Spencer-Smith  Co.,  which  company  entered  into  a  con- 
tract with  the  claimant  under  date  of  September  6, 1918,  calling  for 
24,000  piston  castings,  Government  part  No.  13148,  at  the  price  of 
$2.52  each  f .  o.  b.  New  York,  as  follows : 

"Head  delivery  starting  at  once  and  increasing  as  fast  as  mold 
equipment  is  complete  to  a  possible  maximum  of  500  castings  per 
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day.    Subject  to  U.  S.  Government  inspection  and  our  own  inspec- 
tion." 

This  order  further  reserved  the  right  to  cancel  if  not  shipped  as 
agreed.    (Claimant's  Exhibit  C.) 

3.  While  not  specifically  mentioned  in  the  purchase  order  from  the 
Spencer-Smith  Co.  to  claimant,  claimant  alleges  that  the  said  pistons 
were  to  be  made  in  accordance  with  Signal  Corps  Specifications 
11024,  the  tenth  paragraph  of  which  provided  as  follows : 

"  Castings  in  which  defects  are  revealed  by  manufacturing  opera- 
tions shall  be  replaced  by  the  manufacturer.  The  full  weight  of  the 
original  material  in  the  rejected  castings  shall  be  returned  to  the 
manufacturer." 

4.  Thereafter  claimant  proceeded  with  the  execution  of  the  con- 
tract it  had  with  the  Spencer-Smith  Co.  until  after  the  armistice, 
when  the  United  States  Government,  no  longer  desiring  the  large 
number  of  Liberty  engines  it  had  contracted  for,  entered  into  ar- 
rangements with  the  General  Motors  Corporation  whereby  the  manu- 
facture of  the  engines  and  parts  called  for  in  their  contract  was 
dispensed  with,  the  result  being  that  the  Spencer-Smith  Co.  canceled 
or  suspended  its  contract  with  the  claimant.  During  the  perform- 
ance of  this  contract,  the  claimant  made  up  and  forwarded  to  the 
Spencer-Smith  Corporation  certain  pistons  of  which  1,470  piston 
castings  were  rejected  for  which  the  claijodant  is  asking  for  payment, 
plus  a  10  per  cent  profit,  on  the  theory  that,  under  paragraph  10  of 
the  Signal  Corps  specifications,  it  had  the  right  to  replace  the  pis- 
tons rejected  and  that,  if  it  had  been  allowed  to  replace  the  said  pis- 
tons, it  would  have  been  able  to  recoup  its  losses. 

6.  The  United  States  Government  under  date  of  the  14th  day  of 
May,  1919,  entered  into  a  settlement  contract  with  the  General  Mo- 
tors Corporation  whereby  it  was  released  from  all  liability,  except 
that  it  agreed  to  save  harmless  the  contractor  on  account  of  suits  of 
subcontractors  in  amount  not  exceeding  $1,750,000.  In  the  list  of 
subcontractors  attached  to  this  contract  who  have  filed  claims  against 
the  General  Motors  Corporation,  there  is  no  mention  of  the  Walker 
M.  Levett  Co.,  though  the  Spencer-Smith  Co.  is  noted  therein  as  one 
whose  claim  has  been  presented  and  not  paid. 

6.  Under  date  of  June  6,  1919,  claimant,  by  Mr.  W.  M.  Levett. 

its  president,  addressed  a  letter  to  the  Bureau  of  Aircraft  Production, 

New  York  City,  the  third  paragraph  of  which  reads  as  "follows : 

"  The  castings  on  this  order  was  new  work  with  which  neither  we 
nor  our  men  were  thoroughly  familiar  and  the  losses  sustained  dur- 
ing its  early  stages  were  to  be  made  up  as  we  proceeded.  Whereas 
our  price  was  $2.52  for  the  piston  our  actual  cost  exclusive  of  any 
profit  was  $2.54.  This  we  can  readily  verify  from  our  production 
reports.  Our  claim  therefore  is  entered  as  testing  and  experimental 
work,  which  it  proves  to  be  in  this  case." 
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DECISION. 

1.  The  question  here  presented  for  decision  is  whether  or  not,  on 
the  evidence  that  has  been  produced  by  the  claimant,  any  payment 
can  be  made  it  on  account  of  the  losses  it  alleges  it  has  suffered  by  the 
cancellation  of  the  purchase  order  entered  into  with  the  Spencer- 
Smith  Co.,  a  subcontractor  of  the  General  Motors  Corporation,  the 
prime  contractor  with  which  the  United  States  had  signed  a  contract 
for  the  production  of  certain  aeroplane  engines  and  parts. 

2.  In  the  presentation  of  its  claim  the  claimant  rests  its  main  con- 
tention for  reimbursement  on  the  ground  that  paragraph  10  of  the 
Signal  Corps  specification  provided  it  should  replace  the  rejected 
castings.  This  Board  does  not  believe  that  any  such  construction 
can  be  given  the  said  paragraph  but  believes  that  the  intention  of 
the  said  paragraph  was  to  place  the  prime  contractor  in  the  position 
of  demanding  of  the  said  claimant  the  replacement  of  the  said  pis- 
tons provided  it  was  desired  by  the  Spencer-Smith  Co.,  and  that 
the  intention  of  the  said  paragraph  was  never  that  the  claimant 
should  have,  as  a  matter  of  right,  the  opportunity  of  replacing  any 
pistons  that  might  be  rejected  by  the  Spencer-Smith  Co.  or  the 
General  Motors  Corporation ;  however,  the  order  received  by  claim- 
ant in  this  instance  makes  no  reference  to  said  specifications  and 
therefore  claimant  had  no  agreement  of  any  kind  for  the  replace- 
ment of  any  defective  pistons. 

8.  This  claim  in  the  last  analysis  resolves  itself  into  a  claim  for 
commitments  alleged  to  have  been  entered  into  by  the  claimant  for 
the  purpose  of  fulfilling  its  contract  with  the  Spencer-S,mith  Cor- 
poration, a  subcontractor  of  the  General  Motors  Corporation.  Claim- 
ant never  had  any  contract  with  the  United  States  and  stands  in  the 
position  of  a  subcontractor  to  a  subcontractor  of  the  General  Motors 
Corporation,  there  being  no  privity  of  contract  between  the  claimant 
and  the  Govermnent.  Claimant  has  failed  to  produce  any  evidence 
showing  its  losses  or  showing  that,  if  it  had  been  allowed  to  complete 
its  contract  and  to  replace  the  rejected  pistons,  it  would  have  been 
enabled  to  recoup  its  losses.  Not  only  this  but  the  claimant  has  pro- 
duced no  evidence  that  satisfies  this  Board  that  it  would  ever  have 
been  in  a  position  to  properly  manufacture  the  pistons  in  question 
so  that  there  would  have  been  no  rejections,  or  that  the  pistons  as 
manufactured  by  them  would  have  passed  the  required  test  of  the 
Spencer-Smith  and  the  General  Motors  Corporation.  The  material 
composing  the  pistons  rejected  has  been  returned  to  claimant  and  by 
it  used  in  other  work.  It  has  therefore  suffered  no  loss  on  account  of 
material,  the  amount  claimed  by  it  being  simply  prospective  or 
possible  profits. 
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4.  The  burden  of  proof  is  on  the  claimant  to  prove  by  a  preponder- 
ance of  the  evidence  its  claim.  This  it  has  not  done.  There  is 
nothing  in  the  evidence,  even  if  we  were  to  admit  everything  that 
claimant  has  alleged  to  be  true,  that  would  justify  this  Board  in 
making  claimant  any  award.  To  justify  this  Board  in  recommend- 
ing any  payment  to  the  claimant,  the  evidence  would  have  to  be  posi- 
tive and  certain  and  the  alleged  commitments  of  the  claimant  would 
have  to  be  proven.  The  claimant  has  offered  no  proof  of  its  commit- 
ments nor  does  the  evidence  as  produced  by  it  establish,  in  the  opinion 
of  this  Board,  where  claimant  has  suffered  any  loss  by  reason  of  the 
cancellation  or  the  suspension  of  the  contract  in  question,  in  fact, 
claimant,  by  its  letter  of  June  6,  1919,  has  admitted  that  it  was 
manufacturing  these  pistons  at  a  loss.  Nor  do  we  believe  there  is 
any  merit  in  claimant's  contention  that  this  contract  or  purchase 
order  from  the  Spencer-Smith  Co.  was  in  the  nature  of  a  test  and 
experiment.  The  order,  being  positive  in  its  terms,  allows  of  no 
such  construction  and  claimant  has  produced  no  evidenece  that  can 
or  does  contradict  the  plain  provisions  of  the  said  order. 

6.  Claimant  has  offered  no  proof  that  its  deliveries  under  its  pur- 
chase order  with  the  Spencer-Smith  Co.  complied  with  the  order  of 
September  6,  1918,  and,  in  fact,  none  of  the  evidence  that  claimant 
has  produced  is  in  such  shape  that  this  Board,  from  an  examination 
of  its  exhibits  and  a  persual  of  the  transcript  of  the  evidence,  is  able 
to  arrive  at  any  conclusion  other  than  that  the  claimant  has  failed  to 
submit  any  proof  or  evidence  of  loss  that  would  justify  this  Board  to 
recommend  any  payment  to  the  claimant. 

6.  For  the  foregoing  reasons  all  relief  asked  for  by  the  claimant 
must  be  denied. 

DISFOSmON. 

A  final  order  denying  relief  will  issae. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  19, 1920. 
Case  No.  2993. 

In  re  CLAIM  OF  WALKEB  H.  LEYETT  CO. 

1.  SITBGOKTBACTOBS—BELEASE.— Where  there  was  no  privity  of  contraot 

between  the  government  and  a  suboontraotor,  and  the  prime  contractor 
hat  executed  a  complete  release  to  the  Government  upon  settlement  of 
its  claim,  the  subcontractor  is  barred  from  recovery  against  the  Govern* 
ment  and  must  look  to  the  prime  contractor. 

2.  CLAIM  AKD  DECISIOIT. — ^Appeal  from  the  Air  Service  section.  War  Depart- 

ment Claims  Board,  on  a  claim  under  the  Act  of  March  %,  1919,  for 
$3,755.61  for  material  supplied  under  a  subcontract.  Held,  claim 
denied, 

Maj.  Farr  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  for  the  sum  of  $3,765.61  and  comes  before 
this  Board  on  appeal  from  the  Air  Service  Section,  War  Department 
Claims  Board.  This  appeal  was  taken  in  the  name  of  the  Curtis 
Aeroplane  and  Motor  Corporation  but,  in  reality,  is  a  claim  of  the 
Walker  M.  Levett  Co.,  the  subcontractor  of  the  Curtis  Aeroplane 
and  Motor  Corporation.  The  Curtis  Aeroplane  and  Motor  Corpora- 
tion filed  this  claim  for  the  benefit  of  the  claimant,  since  the  claimant 
was  a  subcontractor  and  the  Curtis  Aeroplane  and  Motor  Corpora- 
tion a  prime  contractor. 

2.  On  the  10th  day  of  October,  1918,  the  United  States  entered  into 
a  contract  No.  DO-4941,  with  the  Curtis  Aeroplane  and  Motor  Cor- 
poration. In  the  performance  of  this  contract  the  Curtis  Aeroplane 
and  Motor  Corporation  issued  to  the  claimant  two  orders  for  piston 
castings.  The  first  dated  the  15th  day  of  October,  1918,  called  for 
10,100  pistons,  and  the  second  dated  the  17th  day  of  October,  1918, 
called  for  5,000  pistons.  Both  of  these  orders  were  suspended  by  the 
Curtis  Aeroplane  and  Motor  Corporation  on  the  20th  day  of  Novem- 
ber, 1918.  No  pistons  were  furnished  under  the  order  dated  the  17th 
day  of  October,  1918,  but  approximately  2,610  were  shipped  under 
the  order  of  October  15, 1918,  all  of  which  were  rejected  by  the  Cur- 
tis Aeroplane  and  Motor  Corporation  and  returned  to  the  claimant. 

3.  Claimant  never  had  any  direct  contract  with  the  United  Stateb, 
but  was  a  subcontractor  of  the  Curtis  Aeroplane  and  Motor  Cor- 
poration, which  company  has  entered  into  Contract  No.  2463-A, 
known  as  a  general  settlement  contract,  dated  the  20th  day  of  August, 
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1920,  properly  signed  by  the  officers  of  the  said  corporation  and  the 
United  States  Government,  duly  approved  by  the  Air  Service  Section, 
War  Department  Claims  Board,  and  contains  the  following  general 
release  clause : 

"AKTICIiE    III. 

"The  parties  hereto  expressly  agree  that  the  execution  of  this 
present  contract  shall  and  it  hereby  does  suspend,  terminate,  and 
cancel  the  said  original  contracts  and  all  supplements  thereto,  and  all 
other  contracts,  orders  and/or  agreements  placed  with  the  con- 
tractor prior  to  January  1,  1919,  oy  the  Signal  Corps  of  the  Air 
Service,  together  with  any  rights,  obligations,  commitments,  and  de- 
mands whatsoever  thereunder  or  growing  therefrom,  and  that  tlii^ 
contract  shall  provide  for  and  constitute  a  full  and  final  settlement 
of  all  rights,  obligations,  claims  and  demands,  either  liquidated  or 
unliquidated,  of  the  contractor  against  the  United  States  Uovemment 
under  said  oignal  Corps  and  Air  Service  contracts,  orders  and/or 
agreements  and  of  all  questions  under  or  arising  out  of  the  aii<l 
original  contracts,  orders  and/or  agreements  and  all  supplement.- 
thereto,  and  of  all  claims  and  demands  which  the  contractor  has  or 
may  have  against  the  Air  Service  and  the  Signal  Corps  of  every  anJ 
all  nature,  whether  arising  in  tort  or  out  of  contracts,  agreements  oi 
orders,  including  claims  that  can  be  made  upon  quantum  meruit,  anl 
any  and  all  claims  which  the  contractor  has  or  might  assert  against 
the  Air  Service  and  Signal  Corps  under  the  provisions  of  the  act  of 
March  2, 1919,  and  known  as  the  Dent  Act. 

"  Provided^  hmcever^  That  nothing  in  this  contract  shall  be  held  to 
be  a  waiver  or  release  of  any  right  of  the  United  States  to  recover 
from  the  contractor  any  sum  or  sums  erroneously  paid  to  said  con- 
tractor under  any  of  the  contracts  or  orders  referred  to  in  paragraph? 
two  and  three  hereof." 

DECISION. 

.  1.  The  prime  contractor,  the  Curtis  Aeroplane  and  Motor  Cor- 
poration having  executed  a  general  release  to  the  United  States  Gov- 
ernment, the  claimant,  being  a  subcontractor,  must  look  to  its  prime 
contractor  and  not  to  the  Government  for  reimbursement,  provided 
it  is  entitled  to  same.  No  relief  can  be  granted  by  this  Board  because 
there  was  never  any  privity  of  contract  between  the  claimant  and  the 
United  States  Government.  The  Curtis  Aeroplane  and  Motor  Cor- 
poration, claimant's  prime  contractor,  having  executed  a  general  re- 
lease to  the  Government,  tins  Board  can  enter  into  no  negotiations 
with  the  subcontractor  looking  to  any  settlement  on  account  of  any 
claim  which  it  may  have  against  its  prime  contractor.  For  the  foi-e- 
going  reasons  all  relief  asked  for  by  the  claimant  is  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Morgan  concurring  for  the  Appeal 
Section:  Col.  Hull  oonrurring  for  the  War  Department  Claims  Board. 


October  20,  1920. 
Case  No.  2869. 

In  re  CLAIM  OF  ALTTKINirX  CASTHTOS  CO. 

1.  EVIDEHCE — BTTBBEN  OF  PBOOF. — The  Jurisdiction  of  the  Secretary  of 

War  to  grant  relief  under  the  aet  of  Xarch  2,  19 19^  is  founded  upon  the 
existence  of  an  agreement,  express  or  implied.  Such  an  agreement  must 
be  established  by  clear,  definite,  and  conyinclng  evidence,  and  the  bur- 
den of  proof  is  upon  the  party  asserting  the  agreement. 

2.  EVIDEHCE— NOT  DISaiTALIFIED.— The  fact  of  the  death  of  the  Govern- 

ment officer  or  agent  with  whom  it  is  alleged  an  agreement  was  entered 
into  will  not  of  itself  disqualify  the  other  party  to  such  alleged  agree- 
ment as  a  witness  in  claimant's  behalf  at  the  hearing  pn  the  claim. 
8.  GLAnc  AND  DECISION.— Claim  under  the  act  of  Xarch  2,  1919,  for  f95,- 
091.13  for  costs  of  experimentation  on  airplane  propellers.  Held,  claim- 
ant is  not  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  in  accordance  with  Purchase,  Storage, 
and  Traffic  Division  Supply  Circular  No.  17,  1919,  for  $95,091.13,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States.  The  Air  Service  Claims  Board 
disallowed  the  claim  without  a  hearing  "  for  the  reason  that  there  is 
no  evidence  of  any  contract  either  written  or  oral  between  the  Gov- 
ernment and  the  Aluminum  Castings  Co.,  whereby  the  Aluminum 
Castings  Co.  was  to  be  reimbursed  for  its  development  experiments," 
and  transmitted  all  the  papers  to  the  Board  of  Contract  Adjustment 
for  consideration  as  a  class  B  claim.  Two  hearings  have  been  con- 
ducted by  this  Board  at  which  claimant  with  its  counsel  and  also  a 
representative  of  the  Air  Service  were  present. 

2.  It  was  conceded  at  the  hearing  that  on  June  28,  1919,  claimant 
posted  two  letters  at  Cleveland,  Ohio,  addressed  to  the  Bureau  of 
Aircraft  Production,  Washington,  D.  C,  with  proper  postage  stamps 
on  each,  in  which  letters  the  claimant  presented  its  claim  in  the 
amount  of  $95,091.13,  and  that  said  letters  were  received  by  the  Bu- 
reau of  Aircraft  Production  about  July  1, 1919. 

3.  The  circumstances  out  of  which  the  claim  arises  are  as  follows: 
Claimant  is  a  corporation  with  a  nominal  capitalization  of  $400,000 
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representing  in  reality  an  investment  of  over  $8,000,000.  Prior  to 
the  war  with  Germany  it  owned  and  operated,  and  still  owns, 
research  laboratories  at  Cleveland,  Ohio;  BuflPalo,  X.  Y.;  Detroit, 
Mich.;  and  Fairfield,  Conn.  The  laboratory  at  Cleveland  was 
known  at  the  Lynite  laboratory,  which  is  devoted  to  metallurgical 
research  in  aluminum,  and  it  has  also  been  used  to  develop  casting 
alloys. 

4.  During  the  summer  of  1916,  Mr.  Harold  Pope,  an  assistant  of 
Mr.  Henry  Souther,  who  was  then  employed  in  the  Air  Service, 
visited  the  plant  of  claimant  at  Cleveland,  Ohio,  with  a  written 
order  from  the  Government  for  the  manufacture  of  one  sample  of  all- 
aluminum  cast  airplane  propeller,  and  claimant  was  advised  at 
that  time  of  the  need  of  an  all-metal  propeller.  Under  date  of 
June  20,  1916,  Lieut.  Col.  George  O.  Squier,  of  the  Signal  Corps,  in 
charge  of  the  aviation  section,  wrote  claimant  as  follows: 

"  The  question  of  the  development  of  a  cored  aluminum  allov 
casting  propeller  has  been  raised. 

"  I  am  directed  by  the  Chief  Signal  Officer  of  the  Army  to  inquire 
whether  you  would  care  to  undertake  the  development  of  such  a 
casting. 

"  If  you  are  interested  in  this  matter,  it  would  seem  advisable 
that  you  call  for  the  purpose  of  discussing  the  same." 

Some  experimental  work  was  performed  by  claimant  on  the  line 
of  developing  an  aluminum  cast  propeller,  and  Dr.  Zay  Jeffries, 
metallurgical  expert  of  claimant  on  aluminum  castings,  investigated 
the  proposition  and  reported  adversely,  on  the  ground  that  he  did 
not  think  the  project  a  feasible  one. 

5.  Hearing  of  July  ^5,  1920. — On  this  hearing  Mr.  Edmund  E. 
AUyne,  president  of  the  Aluminum  Castings  Co.,  testified  that  in  May 
or  eTune,  1917,  Maj.  Souther,  of  the  Air  Service,  Signal  Corps,  im- 
pressed upon  him  the  need  for  an  all-metal  propeller,  and  suggested 
that  claimant  make  some  preliminary  studies  along  the  line  of  devel- 
oping a  quarter-size  blade.  Claimant  did  make  a  feeble  attempt, 
with  not  the  best  results.  Mr.  Allyne  had  been  personally  and  inti- 
mately acquainted  with  Maj.  Souther  for  about  18  or  20  years,  and 
had  visited  Maj .  Souther  at  his  research  laboratory  before  he  entered 
the  service.  Mr.  Allyne  came  to  Washington  on  numerous  occasions 
during  1917,  and  frequently  came  in  contact  with  Maj.  Souther. 
They  discussed  a  cast  propeller,  but  both  agreed  that  such  a  propeller 
was  impracticable.  Claimant  continued  experimental  work  on  a 
fabricated  metal  propeller  during  the  summer  of  1917,  and  reported 
to  Maj .  Souther  that  results  were  encouraging. 

6.  Mr.  AUyne  further  testified  that  the  alleged  agreement  which 
forms  the  basis  of  the  claim  occurred  in  October,  1917,  at  which  time 
he  had  an  interview  with  Maj.  Souther  in  his  office  in  the  Mills 
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Building  in  Washington.  At  this  interview  Mr.  AUyne  reported  to 
Maj.  Souther  that  in  the  belief  of  claimant  a  successful  propeller 
could  be  developed,  using  a  hub  cast  in  metal  molds,  combined  with 
an  all*sheet  blade,  both  halves  of  which  would  be  full  halves  as  to 
length.  Mr.  AUyne  testified  that  Maj.  Souther  then  said:  "Allyne, 
we  have  got  to  have  an  all-metal  propeller,  and  your  organization, 
in  my  Judgment,  is  the  one  qualified  to  develop  it."  The  following 
testimony  is  deemed  pertinent : 
"  Mr.  Lesh.  What  was  proposed  to  be  done  then? 

"Mr.  AixYNE.  Major  Souther  asked  me  what  course  we  would 
recommend  following  in  the  development  of  an  all-metal  propeller. 
My  reply  was  that  we  recommended  making  a  quarter  size  model  of 
the  structure  above  referred  to,  depending  on  satisfactory  results 
being  obtained  from  this  propeller,  the  next  move  would  be  to  take  a 
one-half  sized  model.  Major  Souther  instructed  me  to  proceed  along 
these  lines,  impressing  upon  me  the  need  for  speed,  saying  that  time 
was  the  essence;  and  that  the  development  should  be  considered  a 
confidential  one  and  so  treated." 

The  Olmstead  propeller  was  selected  as  the  type  of  propeller 
offering  the  best  promise  of  successful  experimentation  and  develop- 
ment. 

7.  Claimant  had  facilities  for  making  aluminum  castings,  but  was 
not  equipped  for  making  aluminum  sheet  fabrications.  Major 
Souther  knew  this,  and  was  thoroughly  familiar  with  claimant's  or- 
ganization and  plant.  It  was  deemed  that  the  quickest  and  most 
economical  way  of  developing  a  full-size  propeller  was  to  first  make 
a  quarter-size,  then  a  half-size,  and  then  a  full-size.  It  was  at  no 
time  suggested  that  this  experimental  or  research  work  would  be 
at  the  expense  of  the  claimant.  Claimant  had  done  other  experi- 
mental work  for  the  (government  and  had  been  paid  for  same  with- 
out any  previous  understanding  that  claimant  would  be  paid.  The 
following  questions  were  asked  the  witness : 

''  Mr.  Stump.  Did  he  (Major  Souther)  say  anything  on  the  sub- 
ject of  compensating  your  company  for  this  work  in  the  develop- 
ment of  propellers? 

"  Mr.  Allyne.  Not  directly  in  so  many  words,  but  it  was  clearly 
implied  that  the  Government  would  reimburse  as  for  the  expense 
involved. 

"Major  Blackburn.  Why  do  you  say  that? 

"Mr.  Allyne.  Major  Souther  instructed  us  to  proceed  with  the 
work,  and  during  the  discussion  as  to  the  best  manner  of  procedure, 
the  matter  of  cost,  and  the  time  involved — the  matter  of  cost  was  not 
given  very  great  consideration,  but  Major  Souther  used  the  expres- 
sion that '  we  do  not  want  to  tnrow  away  inoney,'  but  that  time  was 
the  essence,  and  it  was  deemed  that  the  quickest  and  surest  way  of 
developing  a  full-sized  propeller  was  to  follow  the  course  decided 
upon." 


970    DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

8.  Claimant  incurred  considerable  expense  during  the  summer  of 
1918  in  developing  a  fabricated  propeller  and  employed  expert  lielp 
expressly  for  the  work.  Mr.  C.  M.  Olmstead,  of  Buffalo,  X.  Y.,  the 
designer  of  the  Olmstead  propeller,  and  Mr.  Percival  White  were 
retained  by  the  claimant,  and  their  efforts  were  devoted  exclusively 
to  this  fabricated-propeller  problem.  For  this  experimental  work, 
claimant  purchased  sheet  aluminum,  and  had  dies  made  first  for  a 
quarter-size  propeller,  and  then  dies  for  a  half  size.  The  quarter- 
size  propeller  was  first  fabricated,  which,  having  successfully  with- 
stood all  tests,  a  half  size  was  then  made.  At  the  time  of  the 
armistice  claimant  had  succeeded  in  developing  a  blade  which  gave 
promise  of  success,  and  every  indication  was  that  a  full-size  blade 
could  be  made  which  would  function  satisfactorily.  In  May  or  June, 
1918,  a  quarter-size  blade  was  sent  to  the  Bureau  of  Standards  in 
Washington  in  accordance  with  the  suggestion  of  Maj.  Souther,  ami 
through  this  bureau  the  Government  was  informed  of  the  experi- 
mental work  being  done  by  claimant  in  connection  with  developing 
a  fabricated  all-metal  propeller.  Further  development  ceased  im- 
mediately after  the  armistice,  and  the  dies,  special  tools,  fixtures, 
and  sample  blades  were  all  boxed  up,  and  are  now  being  held  by 
claimant  subject  to  the  disposition  of  the  Government.  All  of  tlie 
costs  and  expenditures  incurred  by  claimant  in  connection  with  this 
experimental  work  have  been  paid  by  claimant,  and  this  claim  is  for 
reimbursement  of  said  expenditures,  plus  overhead  charges. 

9.  Mr.  Allyne  testified  that  the  development  of  an  all-metal  fabri- 
cated propeller  was  not  of  the  seeking  of  claimant ;  it  was  out  of  its 
line  of  business,  and  claimant  never  contemplated  engaging  in  manu- 
facturing metal  propellers  should  one  be  satisfactorily  developed. 
It  was  the  purpose  of  claimant,  if  the  development  turned  out  suc- 
cessfully, to  turn  the  whole  business  over  to  the  Government  to  use 
as  it  saw  fit.  Claimant  had  no  idea  of  commercializing  the  result 
of  its  experimental  work  at  all. 

10.  No  one  was  present  at  the  time  when  Maj.  Souther  instructed 
claimant  to  proceed  along  the  line  of  developing  an  all-metal  pro- 
peller except  Maj.  Souther  and  Mr.  Allyne.  It  was  admitted  that 
Maj.  Souther  is  now  dead.  His  work  was  taken  up  by  Lieut.  Col. 
J.  G.  Vincent,  chief  engineer,  airplane  engineering  department.  In 
a  letter  posted  at  Dayton,  Ohio,  June  6,  1918,  from  Lieut.  Col.  Vin- 
cent to  the  Aluminum  Castings  Co.  it  is  stated : 

"  2.  I  have  just  made  an  inquiry  of  our  propeller  department  and 
find  you  are  already  working  on  some  propellers  in  connection  with 
this  department. 

"  3.  I  would  appreciate  it  if  you  would  let  me  know  just  how  this 
work  is  coming  along  and  if  there  is  anything  else  we  can  do  to 
help  you." 
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11.  While  the  claim  was  under  consideration  by  the  Air  Service 
Claims  Board  an  audit  was  made  by  Mr.  F.  D.  Carson,  Air  Service 
finance  representative,  the  result  of  which  show.ed  the  amount  to 
which  claimant  was  entitled  to  be  $76,485.96.  In  paragraph  6  of 
the  report  of  Mr.  Carson,  October  3,  1919,  to  Capt.  Burt  Winters, 
chief,  claims  section,  it  is  stated: 

**  6.  In  view  of  the  correspondence  embodied  in  the  claim,  and 
especially  Mr.  Allyne's  affidavit,  it  is  believed  that  this  claim  is 
eminently  proper,  and  it  is  therefore  recommended  to  the  Claims 
Board,  with  request  that  it  be  passed  for  payment  in  the  immediate 
future." 

A  subsequent  audit  by  Mr.  J.  P.  Walsh,  S.  C.  A.,  A.  P.  S.,  fixed 
the  amount  to  which  claimant  was  entitled  at  $58,212.65,  the  varia- 
tion in  the  two  audits  apparently  being  accounted  for  by  figuring 
overhead  differently.  Claimant  has  expressed  a  willingness  to  accept 
the  audit  of  Mr.  Carson  and  effect  a  settlement  agreement  on  that 
basis. 

12.  nearing  of  September  H^  1920, — Upon  investigation  of  the 
records  in  the  office  of  The  Adjutant  General  it  was  ascertained  that 
Alaj.  Souther  had  died  prior  to  the  date  on  which  Mr.  AUyne  had 
testified  that  the  vital  interview  between  himself  and  Maj.  Souther 
occurred.  In  justice  to  claimant,  and  in  order  to  afford  it  an  oppoi*- 
tunity  to  clear  up  this  fatal  inaccuracy  in  the  testimony  of  Mr. 
AUyne,  if  same  could  be  done,  a  further  hearing  was  granted  at  the 
request  of  claimant. 

13.  In  the  affidavit  of  Mr.  Allyne  of  date  October  10,  1919,  he 
fixed  October  21,  1917,  as  the  date  and  the  Aruiy  and  Navv  Club  in 
Washington  as  the  place  of  the  conference  between  Maj.  Souther 
and  himself,  when  Maj.  Souther  authorized  and  instructed  claimant 
to  proceed  with  the  experimental  development  work  of  an  all-metal 
fabricated  propeller;  he  also  stated  in  his  affidavit  that  previous 
conferences  had  occurred  between  himself  and  Maj.  Souther  on  the 
same  subject  on  April  18  and  July  27,  1917.  July  21,  1917,  was 
not  mentioned.  At  the  first  hearing  he  testified  that  the  conference 
between  himself  and  Maj.  Souther  at  which  the  instructions  were 
given  to  proceed  with  the  experimental  work  occurred  in  October, 
1917,  at  the  office  of  Maj.  Souther  in  the  Mills  Building  in  Wash- 
ington. 

14.  On  the  second  hearing  Mr.  Allyne  testified  that  since  the 
adjournment  of  the  first  hearing  he  had  been  advised  by  his  counsel 
that  Maj.  Souther  died  August  15,  1917.  In  a  letter  from  counsel 
for  claimant  to  this  Board  under  date  of  August  17,  1920,  it  is 
stated  that — 

"  he  (Allyne)  replied  informing  me  that  the  date  he  fixed  was  taken 
from  his  expense  book  which  shows  the  dates  and  expenses  of  seV- 


972     DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD. 

eral  trips  to  Washington  during  1917,  but  which  did  not  show  the 
purpose  of  each  trip." 

Mr.  AUyne  testified  that  the  October  date  was  given  him  "by 
our  accounting  department."  Entries  in  the  pocket  expense  book  of 
Mr.  Allyne,  which  were  admitted  to  be  not  very  complete,  showed 
that  he  was  in  Washington  on  the  following  dates:  April  18-21, 
«?uly  21-22,  September  27,  and  in  Washington  and  New  York  Octo- 
ber 21-25,  all  in  1917.  He  recalled  very  plainly  the  time  of  the 
death  of  Ma>.  Souther,  and  testified  that  at  the  time  of  the  con- 
ference between  himself  and  Maj.  Souther,  when  instructions  were 
given  for  claimant  to  proceed  with  the  experimental  work,  Maj. 
Souther  was  in  uniform. 

"  Mr.  Lesh.  Now,  with  the  aid  of  this  memorandum,  at  what  time 
would  you  think  this  visit  to  Washington  at  which  you  had  the 
critical  interview  with  Major  Souther  was  made? 

"Mr.  Allyne.  I  would  say  approximately  two  weeks  before  his 
death ;  certainly  not  more  than  thirty  days  prior  to  his  death. 
Ill  «  III  III  *  * .  « 

"Major  Blackbcrn.  Does  that  memorandum  book  from  which 
you  have  just  read,  Mr.  Allyne,  show  your  presence  in  Washington 
at  the  time  you  say  you  had  this  last  interview  with  Major  Souther? 

"  Mr,  Allyne.  it  shows  that  I  was  present  there  on  July  21  ami 
22,  and  this  memorandum  shows  that  the  first  sample  was  completed 
on  July  19. 

"  Mr.  Lesh.  Then,  upon  the  whole,  would  you  now  fix  the  date  of 
your  interview,  to  the  best  of  your  information,  as  of  what  date? 
"Mr.  Allyne.  As  July  21,  1917." 

Mr.  Allyne  reported  the  result  of  his  last  interview  with  Maj. 
Souther,  which  he  now  says  occurred  on  July  21, 1917,  to  some  of  the 
officials  of  claimant  upon  his  return  to  Cleveland;  and  Mr.  E.  K, 
Alexander,  who  was  at  that  time  of  counsel  for  claimant,  testified 
that  this  report  was  made  about  two  or  three  weeks  prior  to  the  death 
of  Maj.  Souther,  and  that  he  remembered  the  occurrence  of  the  death 
of  Maj.  Souther.  The  guest  register  of  the  Army  and  Xavy  Club  in 
Washington  covering  the  month  of  July,  1917,  has  been  examined, 
but  does  not  disclose  that  either  Maj.  Souther  or  Mr.  Allyne  was  a 
guest  of  the  club  at  any  time  during  that  month, 

15.  The  official  records  of  the  Air  Service  and  The  Adjutant  Gen- 
eral's Office  disclose  the  following  facts  as  to  the  activities  of  Maj. 
Henry  Souther  and  his  connection  with  the  Government :  In  April, 
1916,  he  entered  the  service  of  the  Government  in  a  civilian  capacity, 
and  w^as  on  duty  in  the  office  of  the  Chief  Signal  Officer  as  consult- 
ing engineer  in  the  aeronautic  division  or  aviation  section  from  that 
time  until  May  7,  1917.  He  accepted  his  commission  as  major  in 
the  aviation  section.  Signal  Reserve  Corps,  May  7,  1917,  and  Tras 
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directed  to  report  May  17,  1917,  to  the  Chief  Signal  Officer,  Wash- 
ington, D.  C,  for  assignment  to  duty  in  his  office  (S.  O.  114,  W.  D., 
par.  37,  1917).  By  special  order  138,  War  Department,  paragraph 
40,  June  15,  1917,  he  was  ordered  to  Hampton,  Va.,  on  temporary 
duty  in  connection  with  aeronautics,  and  to  return  to  Washington 
upon  completion  thereof.  By  special  order  141,  War  Department, 
paragraphs  38  and  39,  June  19,  1917,  he  was  ordered  to  Boston  and 
Lowell,  Mass.;  Hartford,  Conn.;  Providence,  B.  I.;  New  Haven, 
Conn.;  Hammondsport  and  Buffalo,  N.  Y.;  and  Detroit,  Mich.,  for 
duty  in  connection  wdth  aeronautics,  and  upon  completion  thereof  to 
return  to  his  station.  In  special  order  153,  War  Department,  para- 
graph 52,  July  3, 1917,  it  is  stated  : 

"Major  Henry  Souther,  A.  S.  S.,  O.  E.  C,  now  on  duty  in  this 
city,  will  proceed  to  Hampton,  Va.,  for  temporary  dutv  in  connec- 
tion with  aeronautic^  and  upon  completion  thereof  will  return  to 
his  proper  station.  The  travel  directed  is  necessary  in  the  military 
service." 

While  acting  as  director  at  Langley  Field  in  experimenting  and 
testing  machines  and  engines,  he  was  taken  ill,  and  was  admitted  to 
the  post  hospital,  Fort  Monroe,  Va.,  August  6, 1917,  and  died  at  that 
hospital  August  15,  1917.  At  the  time  of  his  death  Maj.  Souther 
was  head  of  the  aircraft  engineering  division  of  the  Army  Air 
Service.  It  appears  that  the  records  of  Langley  Field  and  the  office 
of  The  Adjutant  General  show  no  movements  of  Maj.  Souther  other 
than  as  set  out  above.  No  evidence  is  adduced  that  he  ever  returned 
to  Washington  from  his  temporary  assignment  to  Langley  field  or 
Hampton,  Va.,  under  special  order  153,  July  3,  1917. 

16.  The  Government  introduced  in  evidence  an  agreement  entered 
into  June  1,  1917,  between  claimant  and  the  "C.  M.  O.  Physical 
Laboratory,  Inc.,  by  Chas.  M.  Olmstead,  pres."  (Tr.  p.  284),  in 
which  it  is  stated : 

"  1.  Option  1. — The   laboratory   agrees  to  sell  to   the  company 

(claimant)    exclusive    rights    for   the    manufacture    under   patent 

1010978  for  the  Olmstead  propeller  for  all  purposes  whatsoever,  at 

a   price  not  to  exceed  thirty-two   thousand  five  hundred  dollars 

($32,500),  plus  a  royalty  of  five  (5)  per  cent  on  the  net  sale  of 

propellers  and  other  articles  manufactured  under  these  exclusive 

rights.^' 

*  *  «  *  «  *  « 

"  2.  Option  2. — The  laboratory  agrees  .to  sell  to  the  company 
(claimant)  exclusive  rights  for  the  manufacture  under  patent 
1019078  01  the  Olmstead  propeller  for  anj  use  in  connection  with 
aircraft,  for  a  sum  not  to  exceed  sixteen  thousand  dollars 
($16,000.00),  plus  a  royalty  of  five  (5)  per  cent  of  the  net  sale  of 
such  propellers." 
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"3.  The  company  (claimant),  in  consideration  of  the  above  op- 
tions, hereby  pays  the  laboratory  five  thousand  dollars  ($5,000.00) 
in  cash,  which  amount  is  to  apply  against  the  schedule  of  prices 
mentioned  above  for  either  option  1  or  2,  as  the  company  may  elect 
to  act  under,  on  or  before  the  expiration  date  herein  mentioned. 

*'  4.  The  company  (claimant)  agrees  to  accept  as  good  and  valid  in 
law  all  letters  patent  covering  Olmstead  propelfers,  particularly 
patent  1019078.  It  is  further  mutually  agreed  by  the  parties  hereto 
that  the  company"  is  to  be  the  sole  owner  of  and  benefit  under  any 
letters  patent  which  the  company  may  get  out  in  connection  with 
the  development  of  a  composite  or  all-metal  propeller  in  accordance 
with  the  design  and  formulje  in  patent  1019078  above  mentioned. 

"  5.  It  is  further  mutually  agreed  between  the  parties  hereto  that 
the  company  is  to  take  over  all  orders  for  Olmstead  propellers  on 
which  the  laboratory  has  not  started  work  and  orders  for  propellers 
for  any  purpose  which  the  laboratory  may  receive  during  the  term 
of  the  options  1  and  2  above  mentioned,  and  is  to  continue  the  manu- 
facture of  these  propellers  in  wood,  metal,  or  of  composite  structure. 

as  the  case  may  be,  during  the  term  of  this  option." 

*  *  «  *  iH  «  * 

"  10.  The  company  (claimant)  agrees  to  pay  the  laboratory  a  roy- 
alty' of  five  (5)  per  cent  on  the  net  selling  price  of  all  propeUers  so 
manufactured  during  the  term  of  this  agreement.  The  company  fur- 
thermore agrees  to  cooperate  with  the  laboratory  in  such  a  way  as  to 
promote  to  the  best  of  its  ability  the  sale  of  Olmstead  propellers,  in- 
cluding such  advei-tising  which  the  company  deems  advisable  to  u.-e 

to  promote  such  sales." 

*  nn  *  iti  *  *  * 

"  11.  The  company  (claimant)  further  agrees  to  endeavor  to  pro- 
mote with  due  diligence  and  dispatch  the  development  of  composite 

and  all-metal  propeller  wheels." 

*  *  *  «'*  *  t 

"  13.  The  laboratory  hereby  acknowledges  receipt  of  cash  pay- 
ment of  five  thousand  dollars  ($5,000.00)  provided  for  above  in  para- 
graph 3." 

By  its  terms  the  above  agreement  expired  December  1,  1917.  ai 
midnight. 
The  following  questions  and  answers  are  deemed  pertinent : 

"  Major  Blackburn.  At  the  time,  Mr.  AUyne,  that  you  had  the 
conversation  with  Major  Souther,  on  or  about  July  21,  1917,  which 
you  testified  to,  did  he  give  you  any  instructions  about  what  design 
of  blade  to  proceed  with  the  development  of  and  the  desi^  to  use  ( 

"  Mr.  Allyne.  No  ;  he  did  not  give  me  any  instructions,  out  it  was 
understood  between  him  and  me  that  the  Olmstead  propeller  was  the 
type  on  which  we  were  working,  and  that  was  the  type  which  seemed 
to  lend  itself  most  favorably  to  metal  construction. 

"  Major  Blackbubn.  Did  you  tell  him  at  that  time,  or  did  he  have 
information,  to  your  knowledge,  at  that  time,  of  this  option  agree- 
ment between  the  Olmstead  Laboratory  and  the  Aluminum  Castings 
Company,  of  June  1,  1917?  Did  he  know  that  that  option  was  m 
existence  ? 
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"  Mr.  AUiTNE.  No ;  that  option  was  not  discussed  at  all. 

"Major  Blackburn.  You,  of  course,  knew  that  that  option  was  in 
existence  at  that  time? 

"  Mr.  Allyne.  I  knew  it,  but  attached  no  importance  to  it.  It  was 
not  an  agreement  that  would  bind  the  company  to  any  payments, 
but  was  simply  a  precaution  that  we  took  under  the  advice  of  Mr. 
Parkhurst,  and  I  had  forgotten  completely  the  thing  existed  until 
yesterday,  when  I  recalled  that  we  had  some  sort  of  an  agreement 
with  Mr.  Olmstead  in  the  early  part  of  1917. 

"  Major  BLACKBt'RN.  Is  it  true  or  is  it  not  true  that  at  the  time  this 
option  agreement  of  June  1  was  entered  into  it  was  contemplated  by 
the  Aluminum  Castings  Company  to  commercialize  the  results  of 
the  development  from  a  money-making  standpoint? 

"  Mr.  Allyne.  It  was  never  contemplated.  After  the  cast  pro- 
peller was  considered  im]:>racticable5  it  was  never  contemplated  that 
the  Castings  Company  should  commercialize  that  propeller.  Had  the 
development  run  to  a  cast  blade,  which  would  have  been  in  the  line 
of  our  business,  we  probable  would  have  solicited  orders  for  castings. 

'*"  Major  Blackburn.  In  this  option  agreement  of  June  1,  1917,  is 
it  not  stipulated,  and  did  you  not  so  understand  at  that  time,  that 
the  Aluminum  Castings  Company  was  to  manufacture  and  proceed 
with  the  commercialization  of  the  results  of  the  development  of  your 
work  in  case  it  should  prove  satisfactory? 

"Mr.  Allyne.  I  have  not  read  that  agreement  even  to  this  date. 
I  am  not  familiar  with  the  details  of  it. 

"  Major  Blackburn.  Is  it  not  signed  by  you  ? 

"  Mr.  Ali.yne.  Yes ;  it  is  signed  by  me,  but  Mr.  Parkhurst  was  the 
department  head,  of  considerable  responsibility,  and  we  had  to  dele- 
gate authority  in  those  days,  and  I  very  frequently  accepted  the  judg- 
ment of  department  heads  in  things  of  this  kind,  especially  when 
they  did  not  bind  the  company  to  any  financial  obligation." 

17.  On  March  7,  1918,  claimant  entered  into  a  contract  with  the 
C.  M.  O.  Physical  Laboratory  (Inc.)  (Transcript  p.  291),  by  the 
terms  of  which  claimant  was  given  and  granted  "  the  full,  sole,  and 
exclusive  right,  power,  authority,  and  license  to  manufacture,  use, 
and  sell  throughout  the  United  States  and  territories  thereof  *  *  * 
*  aircraft  propellers '  *  *  *  the  blades  of  which  said  licensed 
'  aircraft  propellers '  are  constructed  substantially  entirely  of  metal," 
etc. 

Subparagraphs  (6)  and  (7)  of  paragraph  B  of  the  agreement 
read  as  follows :  ' 

"(6)  It  (claimant)  will  promote  the  commercial  introduction  of 
licensed  '  aircraft  propellers '  made  under  this  agreement  with  rea- 
sonable diligence  and  dispatch. 

"(7)  It  (claimant)  will  hold  in  secrecy,  as  trustee  or  custodian 
for  the  licensor,  each  and  all  of  the  secret  methods  of  computation 
and  secret  detailed  formulae  for  calculations  respecting  'aircraft 
propellers,'  or  parts  thereof,  disclosed  as  such,  during  the  continuance 
of  this  agreement,  to  the  licensee  by  the  licensor,  or  any  of  its  repre- 
sentatives." 
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18.  On  the  same  date  as  the  last  above  agreement^  March  7, 1918, 
Mr.  C.  M.  Olmstead,  the  designer  and  inventor  of  the  Ohnstead 
propeller,  entered  into  an  employment  agreement  with  claimant  for 
a  period  of  two  years  as  consulting  aeronautical  engineer,  subpara- 
graph (3)  of  paragraph  B  of  which  reads  as  follows: 

"  (3)  Agree  that  during  his  employment  he  will  not  in  any  manner, 
directly  or  indirectly,  aid  or  assist  any  other  party  or  parties  than 
the  company  in  making,  using  or  selling  aircraft  propellers,  the 
blades  of  which  are  constructed  substantially  entirely  of  metal.'^ 

19.  Mr.  Alexander  testified  that  he  did  not  come  in  contact  with 
any  contractual  relations  between  claimant  and  the  Olmstead  peo- 
ple until  late  in  the  fall  of  1917 ;  that  he  did  not  know  of  the  option 
contract  of  June  1,  1917,  until  long  after  it  had  been  executed,  and 
that  he  did  not  approve  of  some  of  the  provisions  in  that  agreement. 
He  further  testified  that  Mr.  C.  M.  Olmstead  was  an  extremely 
difficult  man  to  deal  with,  as  most  inventors  are ;  that  the  two  con- 
tracts of  March  7,  1918,  between  claimant  and  the  Olmsteads  were 
entered  into  on  his  advice  primarily  to  enable  claimant  to  have  the 
expert  mathematical  assistance  of  Dr.  Olmstead  and  tie  him  up,  and, 
specifically,  to  avoid,  delay  by  reason  of  any  litigation  affecting  the 
use  of  patent  rights. 

DECISION. 

1.  The  claim  was  presented  prior  to  June  30,  1919,  within  the 
meaning  of  the  act  of  March  2,  1919.  (In  re  H.  N.  White,  Case  Xo. 
2164,  Vol.  Ill,  Decisions  of  the  Board  of  Contract  Adjustment, 
p.  88.) 

2.  The  establishment  of  an  agreement  between  the  claimant  and  the 
United  States  which  the  Secretary  of  War  may  settle  or  adjust  under 
the  act  of  March  2,  1919,  is  dependent  upon  the  testimony  of  Mr. 
Edmund  E.  Allyne,  president  of  the  claimant  company.  The  admis- 
sibility of  his  testimony  for  such  purpose  at  once  becomes  a  pertinent 
inquiry,  in  view  of  the  fact  that  the  Government  officer  or  represen- 
tative, Maj.  Souther,  with  whom  the  transaction  or  agreement  upon 
which  this  claim  is  based  was  had,  is  now  dead.  Without  entering 
into  an  extended  discussion  of  the  legal  principle  involved,  this  Board 
is  of  the  opinion,  and  so  holds,  that  Mr.  Allyne  is  a  competent  witness 
to  testify  in  behalf  of  claimant  as  to  any  transaction  he  had  with 
Maj.  Souther,  during  his  lifetime,  as  a  representative  of  the  Govern- 
ment. The  principle  is  not  applicable  to  the  instant  case  that,  death 
having  closed  the  lips  of  one  of  the  parties,  the  law  wUl  seal  the  lips 
of  the  other.  (U.  S.  Comp.  Stats,  sec.  1464 ;  Code  of  District  of  Co- 
lumbia as  amended  Apr.  19,  1920,  sec.  1064;  U.  S.  Comp.  Stats. 

(1916),  sec.  1177;  40  Cyc.  2307;  Hohhs  v.  McLean,  117  U.  S.  579; 
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b.  C.  29  L.  Ed.  945 ;  Mo.  K.  &  T.  Ry.  Co.  v.  Byrne,  100  Fed.  359 ;  So. 
Baltimore  Co.  v.  Muhlhach,  69  Md.  395 ;  S.  C.  1  L.  R.  A.  507 ;  HUde- 
brand  v.  Crawford,  65  N.  Y.  107;  First  Nat.  Bank.  v.  Cornell,  41 
Ohio  St.  Bep.  401 ;  Walker  v.  Hale,  92  Nebr.  829 ;  Block  v.  Brinn, 
176  X.  Y.  Supp.  763 ;  Mutual  Life  Ins.  Co.  v.  Oliver,  95  Va.  445 ; 
Christie  v.  United  States,  48  Ct.  CI.  Eep.  326.) 

In  reaching  this  conclusion,  we  have  not  overlooked  the  fact  that 
this  Board  has  held  a  contrary  view  in  the  case  of  Wright  Works, 
Nos.  2059  and  2061,  decided  Apr.  3,  1920,  but  it  is  believed  that  the 
soundness  of  that  decision  may  well  be  sustained  on  other  grounds. 

3.  The  jurisdiction  of  the  Secretary  of  War  to  grant  relief  under 
the  act  of  March  2,  1919,  is  bottomed  upon  an  agreement,  express  or 
implied.  Such  an  agreement  must  be  established  by  clear,  definite, 
and  convincing  evidence,  and  the  burden  of  proof,  of  course,  is  upon 
the  party  asserting  the  agreement  to  prove  it. 

4.  The  testimony  in  this  case  is  of  such  an  unsatisfactory  and  con- 
flicting nature  as  to  render  impossible  the  spelling  out  of  an  agree- 
ment, express  or  implied,  between  claimant  and  the  United  States 
by  which  the  United  States  became  obligated  to  reimburse  claimant 
in  any  amount  for  expenditures  incurred  or  obligations  made  on 
account  of  experimental  work  in  connection  with  the  development  of 
an  all-metal  airplane  propeller,  and  is  is  therefore  the  opinion  of 
this  Board  that  claimant  is  not  entitled  to  relief. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board 


October  20,  1920. 
Case  No.  2860. 

Jth  re  CLAIHL  OF  SFERKY  ENGINEERINa  CO. 

1.  TERHIHATION  OF  FOBMAL  CONTKACT. — Where  claimant's  formal  con- 

tract to  do  constmotlon  work  on  the  cost-pins  plan  was  terminate^L  liy 
agreement,  before  completion  and  where  snoh  contract  provided  that 
claimant  was  entitled  to  reimbursement  for  expenditures  for  labor, 
materials,  machinery,  hand  tools,  supplies,  and  equipment  actually  made 
in  connection  with  the  performance  of  the  contract,  and  where  claimant 
made  certain  expenditures  for  tools  that  were  lost  by  its  employees  dur- 
ing the  course  of  the  work,  claimant  should  be  reimbursed  for  same 
where  it  is  shown  that  the  loss  was  not  through  fault  of  oWmant. 

2.  TEKHUrATIOK  OF  FORMAL  CONTRACT.-— Claimant  is  not  enUtled  to  reim- 

bursement for.  expenditures  made  in  connection  with  such  contract 
where  the  evidence  fails  to  show  that  such  expenditures  were  neces- 
sarily made  in  the  performance  of  the  contract. 

3.  CLAIK  AKB  DECISION.— This  claim  for  $1,657.79  arises  under  G.  0.  103. 

Held,  claimant  entitled  to  relief  in  part. 

Maj.  Hill  writing  the  opinion  of  the  Board. 

This  claim  is  for  various  items  of  expenditure  under  a  formal  con- 
tract which  were  disallowed  by  the  constructing  quartermaster  at 
Fort  AVright,  X.  Y.  Claimant  appealed  to  the  Claims  Board  Con- 
struction Division.  The  claim  was  forwarded  to  this  section  by  tvi 
Claims  Board  Construction  Division  without  action  on  the  groun^ 
that  it  was  a  claim  arising  under  G.  0.  103. 

STATEMENT   OF   FACTS. 

1.  This  claim  may  be  divided  into  seven  items  which  will  be  sepa- 
rately considered  in  the  decision,  the  total  amount  of  all  items  being 
$1,657.79. 

2.  Under  date  of  November  5, 1917,  claimant,  the  Sperry  Engineer- 
ing Co.,  entered  into  a  formal  contract  with  Brig.  Gren.  I.  W.  Littell, 
Quartermaster  Corps,  for  construction  of  Coast  Artillery  barracks 
and  other  buildings  and  improvements  at  Fort  H.  G.  Wright  and 
Fort  Terry  in  the  State  of  New  York.  It  appears  that  on  or  about 
February  16, 1918,  the  claimant  withdrew  from  its  construction  work 
under  this  contract  with  the  permission  of  the  contracting  officer, 
and  the  amounts  now  in  controversy  are  those  which  arose  out  of  J 
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items  disallowed  by  the  constructing  quartermaster.  These  items 
arose  either  out  of  expenses  incurred  or  out  of  work  done  by  claimant 
for  which  it  was  not  paid  on  the  ground  that  such  expenditures  were 
not  covered  by  the  contract. 

3.  The  first  item,  for  $357.26,  was  paid  by  claimant  for  tools  and 
equipment  which  were  not  returned  to  the  constructing  quarter- 
master upon  the  withdrawal  of  claimant  from  work  under  the  con- 
tract. This  material  was  purchased  for  use  under  the  contract  and 
was  not  accounted  for.  The  material  was  nonexpendable  under  the 
regulations  of  the  Quartermaster  Corps,  and  claimant  paid  the  post 
quartermaster  $357.26,  the  value  thereof.  This  payment  of  $357.26 
was  disallowed  by  the  constructing  quartermaster  on  the  ground  that 
it  was  not  an  item  for  which  the  claimant  should  be  reimbursed  under 
the  contract  but  was  a  loss  due  to  negligence. 

4.  The  second  item,  for  $699.99,  is  for  services  of  certain  employees 
of  claimant  company  at  its  office  in  New  Haven,  Conn.,  in  closing 
up  the  contract  after  claimant  had  closed  its  office  at  New  London. 
After  withdrawing  its  laborers  there  was  office  work  to  be  finished  up, 
such  as  paying  bills,  vouchering  same,  and  receiving  material  which 
had  been  ordered  previous  to  claimant's  withdrawal  from  the  work. 

J.  The  third  item,  for  $319.57,  was  paid  by  claimant  for  71  blan- 
kets which  were  issued  to  it  by  the  constructing  quartermaster  and 
which  it  failed  to  return  upon  the  withdrawal  from  the  construction 
work.  About  900  of  these  blankets  were  issued  to  claimant  and  upon 
their  return  71  were  missing,  for  which  the  constructing  quarter- 
master charged  claimant  at  the  rate  of  $4.50  per  blanket. 

6.  The  fourth  item,  for  $159,95,  is  for  a  shortage  of  mess  equipment 
which  was  furnished  the  claimant  by  the  constructing  quartermaster 
and  not  returned  upon  the  withdrawal  of  claimant.  Claimant  con- 
tends that  this  mess  was  necessary  under  the  contract,  as  there  was 
no  other  satisfactory  way  of  feeding  its  employees,  and  that  such 
breakage  and  loss  as  occurred  was  incidental  to  the  operation  of  this 
mess. 

7.  The  fifth  item,  for  $54.75,  disallowed  by  the  constructing  quar- 
termaster, is  an  expense  incurred  by  claimant  in  the  purchase  of  furni- 
ture used  in  claimant's  employees'  quarters.  The  employees  of  the 
claimant  were  furnished  with  quarters  and  equipment  such  as  that 
furnished  enlisted  men,  but  claimant  at  its  own  expense  bought  cer- 
tain furniture,  such  as  rugs,  mirrors,  bureaus,  etc.,  to  furnish  its 
employees'  quarters,  as  they  would  not  otherwise  have  continued  on 
the  job. 

8.  The  sixth  item,  for  $34.44,  disallowed  by  the  constructing  quar- 
termaster, is  for  certain  laundry  expenses  incurred  by  claimant  for 
the  benefit  of  its  employees.  This  bill  is  not  itemized  nor  is  there  any 
evidence  before  this  section  to  show  what  these  items  were. 
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9.  The  seventh  item,  for  $41.16,  disallowed  by  the  constructing 
quartermaster,  is  for  certain  money  advanced  to  one  H.  G.  Griffith  on 
account  of  the  company's  mess  for  claimant's  employees  at  Fort 
Terry,  which  was  in  charge  of  the  said  H,  Q.  Griffith.  This  bill  is 
not  itemized  nor  has  there  been  any  evidence  produced  to  show  for 
what  reason  this  expense  was  incurred. 

10.  The  claimant  contends  that  it  should  receive  under  the  con- 
tract a  fee  of  7^  per  cent  on  the  second,  third,  and  fourth  items,  if 
allowed. 

11.  The  claimant  contends  that  the  above  items  are  properly 
chargeable  under  Article  II,  section  (a),  and  Article  II,  section  (A), 
of  its  contract  with  the  Government,  which  articles  read  as  follows  : 

**ABTICLE   II. 

"  Cost  of  work, — ^The  contractor  shall  be  reimbursed  in  the  manner 
hereinafter  described  for  such  of  its  actual  net  expenditures  in  the 
performance  of  said  work  as  may  be  approved  or  ratified  by  the  con- 
tracting officer  and  as  are  included  in  the  following  items: 

"(a)  All  labor,  material,  machincfry,  hand  tools  not  owned  by 
the  workmen,  supplies,  and  equipment  necessary  for  either  temporary 
or  permanent  use  for  the  benefit  of  said  work ;  but  this  shall  not  be 
construed  to  cover  machinery  or  equipment  mentioned  in  section  (c) 
of  this  article.  The  contractor  shall  make  no  departure  from  the 
standard  rate  of  wages  being  paid  in  the  locality  where  said  work  is 
being  done  without  the  prior  consent  and  approval  of  the  contracting 
officer. 

"(A)  Such  bonds,  fire,  liability,  and  other  insurance  as  the  con- 
tracting officer  may  approve  or  require,  and  such  losses  and  expenses 
not  compensated  by  insurance  or  otherwise,  as  are  found  and  cer- 
tified by  the  contracting  officer  to  have  been  actually  sustained  (in- 
cluding settlements  made  with  the  written  consent  and  approval 
of  the  contracting  officer)  by  the  contractor  in  connection  with  said 
work,  and  to  have  clearly  resulted  from  causes  other  than  the  fault 
or  neglect  of  the  contractor.  Such  losses  and  expenses  shall  not  l)e 
included  in  the  cost  of  the  work  for  the  purpose  of  determining  the 
contractor's  fee.  The  cost  of  reconstructing  and  replacing  anv  of 
the  work  destroj'ed  or  damaged  shall  be  included  in  the  cost  of  the 
work  for  the  purpose  of  reimbursement  to  the  contractor,  but  not 
for  the  purpose  of  determining  the  contractor's  fee,  except  as  here- 
inafter provided." 

DECISION. 

1.  The  first  item  of  $357.2G  paid  by  claimant  for  tools  and  equip- 
ment not  returned  to  the  camp  quartermaster  should  be  allowed. 
These  are  chiefly  small  articles  used  in  the  work  and  for  which  it 
would  not  be  reasonable  to  require  claimant  to  take  receipt  from 
the  employees  using  them.  These  articles  w^ere  lost  or  destroyed  in 
the  course  of  the  work  or  became  broken  and  the  parts  not  returned 
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to  the  quartermaster  for  credit  due  to  claimant's  unfamiliarity  with 
the  regulations  of  the  Quartermaster  Corps.  It  appears  that  the  loss 
on  each  of  these  items  was  small  in  comparison  with  the  number  in 
use  and  to  have  resulted  from  causes  other  than  the  fault  or  neglect 
of  the  contractor. 

2.  The  second  item  of  $590.99  for  services  of  certain  employees  of 
claimant  company  at  its  main  office  in  New  Haven,  Conn.,  should  be 
allowed.  These  services  were  rendered  by  claimant's  employees,  not 
its  executive  officers,  and  were  necessary  in  closing  up  work  under 
the  contract. 

3.  The  third  item  of  $319.57  paid  by  claimant  for  71  blankets  not 
returned  to  the  coast  quartermaster  was  properly  disallowed.  It  is 
our  opinion  that  the  loss  of  these  blankets  was  due  to  the  fault  and 
neglect  of  claimant.  In  the  exercise  of  reasonable  care  claimant 
should  have  required  each  employee  to  sign  for  blankets  as  issued  and 
should  have  deducted  in  the  final  payment  to  each  employee  for 
those  not  returned. 

4.  The  fourth  item  of  $159.95  for  shortage  in  mess  equipment 
should  be  allowed  to  the  extent  of  breakage  authorized  in  paragraph 
1178,  Army  Regulations,  1913. 

5.  The  fifth  item  of  $54.75,  the  sixth  of  $34.44,  and  the  seventh 
item  of  $41.16  were  properly  disallowed.  The  fifth  item  of  $54.75 
incurred  by  claimant  in  the  purchase  of  furniture  to  be  used  in  claim- 
ant's employees'  quarters  was  incurred  without  authority  and  for 
articles  not  necessary  for  the  work.  The  sixth  item  of  $34.44  for 
certain  laundry  expenses  is  not  supported  by  itemized  biUs  and  no 
proof  is  offered  of  the  work  covered  by  the  statement.  The  seventli 
item  of  $41.16  for  certain  money  advanced  to  H.  G.  Griffith  is  sup- 
ported only  by  his  affidavit  that  this  amount  "  was  expended  by  him 
in  a  proper  manner  in  connection  with  the  mess  at  Plum  Island, 
N.  Y.,''  without  showing  the  nature  of  the  expenditures. 

6.  Under  the  provisions  of  Article  III  of  the  contract  the  claimant 
should  receive  its  fee  of  7i  per  cent  on  the  second  item  only. 

DISPOSITION. 

The  appeal  section  transacts  its  decision  to  the  Construction  Sec- 
tion for  action  in  accordance  with  the  decision. 

Lieut.  Col.  McKeeby  concurring  for  the  Appeal  Section ;  Col.  Hull 
concurring  for  the  War  Department  Claims  Board. 


October  22,  1920. 
Case  No.  1945. 

In  re  GLAIX  OF  CROWN  COKK  A  SEAL  CO. 

1.  CLAIX  AKD  BEOISIOH. — ^This  claim,  originally  considered  under  the  pro- 
visions of  0.  0.  108  for  194,797.70  damages  arising  ont  of  a  formal  con- 
tract for  cartridges,  was  decided  by  tht  Board  of  Contract  Adjustment 
Karch  15,  1980,  all  relief  being  denied  except  item  of  interest,  (Vol.  4, 
p.  136.)  Upon  appeal  by  claimant  to  the  Secretary  of  War,  the  decision  of 
the  Board  of  Contract  Adjustment  was  affirmed  as  to  all  items  of  the  claim 
except  items  (b)  and  (c),  and  the  case  was  returned  to  the  appeal  section. 
War  Department  Claims  Board,  for  further  consideration  in  accordance 
with  an  accompanying  memorandum  of  the  Secretary  of  War. 

8.  SAME. — The  claim  as  returned  has  been  considered  as  a  claim  under  the  act 
of  Karch  8,  1919,  further  testimony  has  been  taken,  claimant  has  agreed 
to  the  decision  of  the  Secretary  of  War,  and  in  compliance  with  the 
instructions  of  the  Secretary  of  War  it  Is  Held,  that  claimant  is  entitled 
to  be  reimbursed  in  manner  and  amount  stated  by  the  Secretary  of  War 
for  losses  and  damages  necessarily  resulting  from  the  displacement  of 
the  31  machines  which  had  previously  been  installed  in  claimant's  as- 
sembly building,  causing  claimant  thereby  to  use  old  and  obsolescent 
machines  for  manufacturing  bottle  caps  to  meet  the  requirements  of  Its 
then  existing  commercial  orders. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  By  decision  of  the  War  Department  Board  of  Contract  Adjust- 
ment, March  15,  1920,  claimant  was  denied  relief  as  to  all  items  com- 
posing its  claim  except  item  (/),  which  was  for  interest  paid  by  claim- 
ant on  money  borrowed  with  which  to  finance  the  purchase  of  equip- 
ment and  facilities.  (In  re  Crown  Cork  <&  Seal  Co,^  No.  1945,  Vol.  IV, 
Part  I,  these  decisions,  p.  142.)  On  appeal  to  the  Secretary  of  War, 
the  decision  of  the  Board  was  affirmed  as  to  all  except  items  (6)  and 
(c).  The  record  is  returned  to  the  appeal  section,  War  Department 
Claims  Board,  with  written  instructions  from  the  Secretary  of  War. 

2.  The  claim  was  originally  considered  by  the  Board  of  Contract 
Adjustment  as  one  under  G.  O.  103.  However,  the  claim  as  now 
presented  will  be  treated  as  one  arising  under  the  act  of  March  2, 
1919.  A  second  hearing  has  been  held  by  the  appeal  section,  War 
Department  Claims  Board,  at  which  claimant  and  its  counsel  were 
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present.  The  findings  of  fact  and  the  decision  of  the  Board  of  Con- 
tract Adjustment  are  here  referred  to  and  approved,  except  as  the 
same  are  in  conflict  with  the  rulings  of  the  Secretary  of  War  and 
this  decision. 

3.  In  view  of  the  decision  of  the  Secretary  of  War,  claimant  re- 
vised the  two  items  of  its  claim  now  under  consideration  as  follows : 

"(b)  Extra  expenditwes  incurred  by  assorting  department  by  reason  of  devoting 
the  new  Crown  assembly  building  to  the  manufacture  of  cartridges. 


Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

Jan.. 

Feb. 

Mar. 


Total. 


Number 

oJX  I  Capacity 

able. 


31 
31 
31 
31 
81 

ai 

81 

31 


761,750 
719,200 
812,200 
744,000 
760,200 
781,200 
004,400 
775,000 


Actual 

production 

(number 

o(  gross). 


1,948,788 
1,942,513 
1,800,192 
1,035,471 
2^8,301 
1,135,986 
1,36^680 
1,753,906 


Pereeat 
that  could 
hare  been 
produced 

by  new 
cork 

feeders. 


88.58 
37.02 
45.12 
46.49 
100.00 
68.77 
60.77 
44.19 


Total  cost 

Of 
assorting. 


118,100.50 
20,542.07 
18,627.40 
16,589.02 
3,3B1.U 
16,685.23 
15,681.79 
16,511.93 


Extra 
expenses 
Incurred. 


$6,983.17 
7,604.67 
8,404.68 
7,524.01 
8,3fla.U 

11,474.43 
7,880.41 
7,296.62 


60,569.19 


«4 


(c)  Extra  expenditure  incurred  by  corh-f ceding  department  by  reasmi  of  our 
inabiUty  to  install  and  operate  the  new  corh  feeders  in  the  orown  assembly 
building,  the  same  being  devoted  to  the  manufacture  of  cartridges. 


August.... 
Septemb^. 
Ociober... 
November. 
December. 
January... 
February.. 
March 


Total  cost  of 
cork  feeding. 


$35,733.11 
39,163.50 
42,678.78 
88,405.49 
14,032.56 
28,657.90 
42,872.31 
41,597.24 


Percentage 

of  production 

which  the 

new  cork 

feeders 

could  have 

taken  care  of. 


38.58 
37.02 
45.12 
45.49 
100.00 
68.77 
60.77 
44.19 


Extra 
expenses 
incurred. 


13,448.39 
3,624.58 
4,814.17 
3,800.28 
3,508.14 
4,927.01 
5,441.57 
4,595.46 


Total 


84,168.00 


"Our  new  cork  feeders  produce  1,000  gross  crowns  in  ten  hours, 
whereas  the  old  cork  feeders  produced  750  gross  during  the  same 
time.  Consequently,  one-fourth  of  the  total  cost  of  that  part  of  the 
cork  feeding  department  which  the  new  cork  feeders  could  have 
taken  care  of  constitutes  an  extra  expenditure  incurred  by  reason 
of  the  new  crown  assembly  building  being  devoted  to  the  manu- 
facture of  cartridges." 

4.  The  following  excerpts  from  the  decision  of  the  Secretary  of 
War  are  deemed  pertinent : 

"  This  claim  was  denied  by  the  Board  on  the  grounds,  first,  that 
there  is  no  provision  in  the  facilities  contract  or  procurement  order 
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under  which  items  of  this  sort  can  be  allowed  (a  vague  statement 
which  appears  to  overlook  the  provisions  above  referred  to) ;  second, 
that  these  items  represent  only  guesses  as  to  savings  that  would  have 
been  effected  in  case  the  new  machinery  had  been  used ;  and,  third, 
that  the  claim  is  in  the  nature  of  anticipated  profits.  I  am  unable 
to  agree  with  any  of  these  conclusions. 

*  4>  «  *  *  4r  • 

"  The  record  will  be  returned  to  the  appeal  section,  War  Depart- 
ment Claims  Board,  with  instructions  to  procure  the  original  agree- 
ment between  the  IJnited  States  and  the  United  States  Cartridge 
Company,  and  in  case  its  provisions  are  found  as  above  outUned,  to 
ascertain  whether  the  claimant  is  prepared  to  make  settlement  on 
the  basis  of  compensation  for  losses  necessarily  incurred  through  the 
removal  of  the  thirty-one  machines  installed,  provided  such  losses 
can  be  determined  to  the  mutual  satisfaction  of  the  contractor  and 
the  Claims  Board.  In  case  claimant  shall  be  unwilling  to  make  ad- 
justment on  that  basis,  the  amount  of  loss  and  damage  to  claimant 
necessarily  resulting  from  delay  in  work  contracted  for  prior  to  the 
date  of  claimant's  contract  by  reason  of  the  removal  of  the  thirty- 
one*  machines  installed,  will  be  determined  and  allowed.  Such  loss, 
however,  is  not  necessarily  measured  by  the  loss  sustained  through 
the  use  of  claimant's  semiobsolescent  machines.  In  the  absence  of 
evidence  satisfying  the  Board  that  the  new  model  machines  could 
not  have  been  installed  in  the  space  occupied  by  the  old  ones,  and 
that  no  other  place  where  the  new  machines  could  be  installed  was 
reasonably  obtainable,  compensation  for  the  displacement  of  work 
incident  to  the  removal  of  the  new  machines  should  be  limited  to 
the  period  which  would  have  been  required  to  install  them  elsewhere, 
plus  the  cost  of  such  reinstallation." 

5.  Procurement  order  "  Wai^Ord-P-1294^215a-SA,"  of  date 
August  2,  1918,  for  160,000,000  rounds  of  0.30  caliber  ball  cartridges, 
was  issued  to  claimant  by  "  Chas.  N.  Black,  lieutenant  colonel,  Ord.» 
N.  A.,"  and  was  accepted  by  the  claimant,  deliveries  to  begin  Novem- 
ber, 1918,  and  to  be  completed  July  1,  1919.  Paragraph  5  of  the 
purchase  order  reads  as  follows: 

"  5.  It  is  understood  that  a  formal  contract  to  be  prepared  by  the 
United  States,  similar  in  terms  and  conditions  with  contract  No. 
14066,  between  the  United  States  and  the  United  States  Cartridge 
Company  of  Lowell,  Mass.,  dated  July  20, 1917,  will  be  entered  into 
between  you  and  the  United  States  covering  the  subject  matter  of 
this  order  as  soon  as  the  same  can  be  prepared  and  forwarded  to  you 
for  execution." 

6.  Contract  No.  14066,  between  the  United  States  and  the  United 
States  Cartridge  Co.,  of  date  July  20,  1917,  was  introduced  in  evi- 
dence, Article  XI  of  which  reads  in  part  as  follows : 

"Article  XI.  The  contractor  shall  be  paid  for  the  cartridges  to  be 
manufactured  and  furnished  in  accordance  with  this  contract,  includ- 
ing authorized  changes  therein^  an  amount  equal  to  all  expenditures 
actually  made  or  incurred  in  good  faith  by  the  contractor  in  the 
performance  of  the  contract,  including  among  other  things  a  proper 
proportion  of  physical  losses  actually  sustained  in -connection  with 


DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOARD.    985 

the  business,  including  losses  by  fire,  floods  storm,  vandalism,  theft, 
any  acts  of  God,  acts  of  war,  or  other  casualties,  and  not  compensated 
for  by  insurance  or  otherwise,  and  a  proper  proportion  of  a  reason- 
able allowance  for  losses  and  damages  resulting  from  displacements 
or  from  delay  in  work  contracted  for  prior  to  the  date  of  this  con- 
tract caused  by  or  contributed  to  by  work  under  emergency  con- 
ditions performed  by  the  contractor  for  the  contracting  officer." 

7.  For  the  performance  of  "  War-Ord-P-12942-2152~SA  "  claim- 
ant removed  31  of  its  new  and  improved  machines,  which  had  re- 
cently been  installed  and  were  in  operation  in  its  assembly  building, 
and  set  up  in  that  building  special  facilities  for  the  manufacture  of 
.3()-caliber  ball  cartridges.  The  displacement  of  these  machines  put 
them  entirely  out  of  use,  and  claimant  was  compelled  to  proceed  with 
the  manufacture  of  bottle  caps  on  old  and  obsolescent  machines^ 
thereby  costing  claimant  more  money  to  manufacture  the  caps  than 
it  would  have  been  required  to  expend  if  the  caps  had  been  manu- 
factured on  the  new  machines.  At  the  time  the  procurement  order 
for  cartridges  was  issued  to  and  accepted  by  claimant  August  2, 1918, 
the  total  capacity  of  claimant's  plant  was  then  required  to  fill  its 
outstanding  commercial  orders  for  future  deliveries  of  bottle  caps. 

8.  This  claim  is  for  reimbursement  of  the  loss  sustained  by  reason 
of  displacing  the  new  machines,  thereby  compelling  claimant  to 
manufacture  the  bottle  caps  on  old  and  obsolescent  machines.  The 
actual  expense  of  moving  the  machines  out  and  of  installing  them 
again  in  the  building  has  been  paid.  Claimant  has  expressed  a 
willingness  to  accept  settlement  of  its  claim  on  the  basis  outlined  in 
the  decision  of  the  Secretary  of  War. 

9.  Mr.  J.  N.  Hood,  president  of  claimant  company,  testified  that 
there  was  no  other  building  or  place  reasonably  obtainable  where  the 
31  new  machines  could  have  been  installed,  and  he  further  testified 
that  the  items  (6)  and  (c)  of  the  claim  as  revised  covering  the  losses 
sustained  by  reason  of  inability  to  use  the  31  machines  are  fair  and 
reasonable. 

10.  There  appears  in  contract  No.  14066  between  the  Unit|d  States 
and  the  United  States  Cartridge  Co.  the  usual  clause  in  ordnance 
contracts  providing  for  settlement  of  doubts  and  disputes,  in  which 
it  is  stated  that  an  appeal  may  be  taken  to  the  Secretary  of  War^ 
and  his  decision  shall  be  final. 

DECISION. 

1.  It  is  strenuously  insisted  on  behalf  of  the  Government  that  re- 
lief ought  not  to  be  granted  claimant,  for  the  reason  that  the  damages 
or  losses  claimed  are  entirely  in  the  nature  of  anticipated  or  pros- 
pective profits,  and  that  it  would  be  a  breach  of  authority  on  the 
part  of  the  Secretary  of  War  to  allow  the  items  under  any  theory. 
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This  is  the  identical  point  upon  Avhich  the  Secretary  of  War  reversed 
the  decision  of  the  Board  of  Contract  Adjustment.  It  is  per- 
fectly competent  for  parties  to  a  contract  to  prescribe  the  method 
of  settling  doubts  or  disputes  arising  under  the  contract,  and  the 
parties  in  the  instant  case  having  selected  the  Secretary  of  War  as 
the  final  arbiter,  certainly  the  claimant  was  well  within  its  lejral 
rights  in  appealing  to  the  Secretary  of  War,  as  was  done,  and  his 
decision  is  binding  upon  both  the  claimant  and  the  United  States. 
and  also  upon  this  Board.  {Hydraulic  Pressed  Steel  Co.  case,  26 
Comp.  Dec,  p.  277;  United  States  v.  Gleason^  175  U.  S.  588;  A7*/- 
herg  v.  UnUed  States,  97  U.  S.  398—24  L.  Ed.  1106.) 

2.  In  accordance  with  the  decision  of  the  Secretary  of  War,  the 
appeal  section.  War  Department  Claims  Board,  hol48  that  claimant 
is  entitled  to  be  reimbursed  in  the  manner  and  amount  as  stipulated 
in  the  decision  of  the  Secretary  of  War  for  losses  and  damages 
necessarily  resulting  from  the  displacement  of  the  31  machines  which 
had  previously  been  installed  in  claimant's  assembly  building,  caus- 
ing claimant  thereby  to  use  old  and  obsolescent  machines  for  manu- 
facturing bottle  caps  to  meet  the  requirements  of  its  then  existing 
commercial  orders  for  future  deliveries. 

DISPOSITION. 

The  War  Department  Claims  Board,  appeal  section,  will  make 
and  transmit  a  statement  setting  forth  the  nature,  terms,  and  condi- 
tions of  the  agreement,  and  certificate  C,  to  the  ordnance  section,  War 
Department  Claims  Board,  for  action  in  the  manner  provided  in  sub- 
division (c),  section  5,  Supply  Circular  No,  17,  Purchase,  Storage 
and  Traffic  Division,  1919,  together  with  a  copy  of  this  decision. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  CoL  Hull  concurring  for  the  War  Department  Claims  Board. 


October  22,  1920. 
Cases  Nos.  2881  and  2884. 

In  re  CLAIX  OF  LOSO  ISLAUB  RAII.ROAD  CO. 

I.  con  TRACTS,  IXPLIED. — Where  claimant,  a  railroad  company,  orally  agrreed 
with  Oovernment  officers  that  as  a  condition  precedent  to  the  location 
of  an  Army  cantonment  adjacent  to  Iti  lines  it  wonld  oonstmct  at  its 
own  expense  traoks,  building's,  and  all  other  facilities  necessary  for  the 
handling  of  troops  and  freight  to  and  from  the  cantonment,  including 
not  more  than  8  miles  of  track  within  the  cantonment,  with  the  right 
to  remove  kll  snch  material  when  use  of  the  cantonment  was  abandoned 
by  the  Oovernment,  no  obligation  attaches  to  the  Government  to  re- 
imburse claimant  the  oost  of  any  such  construction  so  provided  by 
claimant  in  pnrsnance  of  inch  agreement. 

B  CLAIM  AND  DECISION. — Appeal  from  decisions  of  the  Claims  Board, 
Transportation  Service,  in  two  claims  nnder  the  act  of  Karch  2,  1919, 
for  cost  of  constrnction  of  railroad  facilities  at  Gamp  Tipton,  K.  T., 
from  June,  1917,  to  December  81,  1917,  and  from  January  1,  1918,  to 
April  1,  1818,  respectively.    Held,  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  Smith  writing  the  opinion  of  the  Board. 

FINUINGS   OF   FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Transr 
portation  Service,  on  two  claims,  one  of  $212,000.64,  No.  2S81,  for 
labor  and  material  used  in  the  constrnction  of  railroad  facilities  at 
Camp  Upton,  Long  Island,  between  June,  1917,  and  December  81, 
1917 ;  the  other  a  claim  for  $54,089,  No.  2884,  for  labor  and  material 
furnished  by  claimant  in  like  construction  at  Camp  L^pton,  Ix)ng 
Island,  subsequent  to  January  1,  1918,  and  prior  to  April  1,  1919. 
The  claims  were  filed  under  the  act  of  March  2,  1919.  The  Claims 
Board,  Transportation  Service,  denied  all  relief  to  claimant.  Both 
claims  will  be  considered  together. 

2.  On  Mny  7,  1917,  the  Secretary  of  War  issued  written  instruc- 
tions  to  the  commanding  general  Eastern  Department,  the  late  Maj. 
(jren.  J.  Franklin  Bell,  to  proceed  at  once  to  select  sites  for  four 
cantonments  within  the  Eastern  Department  in  accordance  with  a 
memorandum  dated  May  4,  1917  (B.,  316).  Upon  the  receipt  of  the 
instructions,  (Jen.  Bell  appointed  a  board  to  recommend  to  him  the 
location  of  cantonment  sites  in  the  Eastern  Department.    The  fol- 
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lowing  officers  constituted  the  Board :  Col.  Harry  Taylor,  Col.  F.  D. 
Webster,  Col.  F.  H.  Lawton,  Col,  E.  E.  Booth,  and  Maj.  Brownlee. 
Shortly  after  the  board  was  organized,  Cols.  Taylor  and  Webster 
were  relieved,  and  Col.  W.  C.  Brown  was  appointed  as  a  member  of 
the  Board.  Col.  Booth,  at  the  time  he  was  assigned  to  the  Board,  was 
aid  to  Gen.  Bell.  Later  Col.  Booth  was  successively  assistant  chief 
of  staff  and  chief  of  staff,  Eastern  Department,  He  was  the  recorder 
of  the  Board. 

3.  The  selection  of  the  sites  for  the  four  cantonments  devolved 
upon  Gen.  Bell,  subject  to  the  approval  of  the  Secretary  of  War. 
In  addition  to  the  written  instructions  from  the  Secretary  of  War, 
which  Gen.  Bell  furnished  the  Board  for  its  guidance,  Gen.  Bell  also 
from  time  to  time  gave  the  members  of  the  Board  oral  instructions. 
Among  such  oral  instructions  were  instructions  that  no  cantonment 
would  be  located  upon  a  line  of  railway  unless  the  ra^ilroad  company 
would  construct  at  its  own  expense  the  necessary  railway  tracis. 
depots,  stations,  and  other  facilities  necessary  for  the  handling  of 
troops  and  freight  to  and  from  the  cantonment,  including  not  ex- 
ceeding 8  miles  of  track  upon  the  cantonment  site.  The  cost  of  ^ 
miles  of  track  is  involved. 

4.  About  May  15, 1917,  Col.  Hugh  L.  Cooper,  Engineers,  was  given 
a  verbal  assignment  by  Col.  Harry  Taylor,  Engineers,  to  advise  Col. 
Taylor  as  to  Col.  Cooper's  opinion  of  the  site  afterwards  selected  on 
Long  Island,  known  as  Camp  Upton,  and  to  report  as  to  the  water 
supply,  general  topography,  and  as  to  passenger  and  freight  rates 
which  claimant  company  was  willing  to  establish.  Col.  Cooper  dis- 
.cussed  the  matter  of  rates  with  Mr.  Woodward,  assistant  to  President 
F.  H.  Peters,  of  claimant  company,  and  with  Mr.  McCrea,  general 
manager.  About  May  15, 1917,  CoL  Cooper  had  a  conversation  with 
President  Peters  with  reference  to  the  necessary  railway  facilities 
to  be  furnished  upon  the  cantonment  site,  in  which  connection  Col. 
Cooper  told  Mr.  Peters  that  other  railroad  companies  were  furnish- 
ing the  necessary  facilities,  including  not  exceeding  8  miles  of  track 
on  the  reservation  without  cost  to  the  Government.  Mr.  Peters  told 
Col.  Cooper  that  if  such  was  the  case  that  claimant  company  woidd 
do  likewise. 

5.  On  May  22,  1917,  President  Peters  addressed  a  letter  to  Lieut. 
Col.  F.  D.  Webster,  Engineers,  which  is  in  part  as  follows : 

"(4)  Question.  What  provisions  in  the  way  of  track  connections 
to  the  main  line  and  to  the  Montauk  Division  line  will  be  made  at 
the  expense  of  the  Long  Island  Railroad,  with  the  understanding 
that  all  rights  of  way  are  to  be  furnished  by  the  Government? 

"Answer.  The  Long  Island  Eailroad  Company  is  prepared  to  build 
sufficient  storage  tracks  on  its  own  right  of  way  to  handle  the  freight 
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business  going  to  and  from  the  camp,  and  in  the  event  of  one  division 
being  located  on  the  Tangier  property  south  of  the  loading  out  from 
the  Montauk  Division  approximately  8,000  feet  to  the  south,  by 
joint  expense  means  the  railroad  company  to  furnish  the  material 
and  supervise  the  work,  the  Government  to  pay  for  the  labor  of 
jading  and  track  laying. 

"  Furthermore,  in  the  event  of  additional  divisions  of  troops  being 
located  between  the  Montauk  Division  and  the  main  line,  the  Long 
Island  Railroad  Company  will  build,  at  joint  expense,  and  maintain 
a  main  running  track  connecting  these  two  lines  and  provide  the 
necessary  termmal  siding  at  the  junction  points,  the  joint  feature 
being  the  railroad  company  to  furnish  the  material,  the  Government 
to  pay  for  the  labor  of  grading  and  track  laying. 

"The  special  sidetracks  required  at  the  regimental  storehouses, 
as  shown  on  the  blue  print  marked  'Tentative  layout  for  canton- 
ment of  one  division  of  Infantry,'  we  feel  should  be  built  and  main- 
tained at  the  expense  of  the  United  States  Government ;  or,  in  other 
words,  that  not  only  the  labor  of  grading  and  laying,  but  also  the 
material,  should  be  paid  for  in  the  case  of  these  individual  ware- 
house tracks. 

"  However,  in  this  matter  of  constructing  tracks,  we  are  readv  to 
be  governed  by  the  practice  adopted  by  the  railroads  and  the  (gov- 
ernment in  the  location  and  development  of  other  encampments." 
(R.,  p.  132.) 

6.  On  June  7,  1917,  President  Peters  addressed  a  letter  to  Col. 
Frank  H.  Lawton.  This  letter  confirms  the  verbal  understanding 
between  Col.  Cooper  and  President  Peters,  previously  referred  to, 
and  is  in  part  as  follows : 

"As  to  question  4 : 

"  With  the  understanding  as  expressed  by  the  War  Department's 
representative,  Mr.  Hugh  L.  Cooper,  that  several  camp  sites  have 
been  selected  and  that  contracts  have  been  actually  made  with  the 
railroads  serving  them,  whereby  the  total  cost  of  all  track  facilities 
is  borne  by  the  railroad  company,  the  Long  Island  Bailroad  Com- 
pany will  agree  to  extend,  at  its  expense,  such  spur  tracks  and 
switches  to  and  within  the  cantonment  site  on  Long  Island  as  may 
be  required  by  the  Government,  not  exceeding  ten  miles,  the  same 
to  be  connected  with  both  the  main  line  and  Montauk  Division,  and 
also  will  agree  to  maintain  adequate  service,  both  freight  and  pas- 
senger, as  may  be  required  by  the  Government."    (R.,  p.  127.) 

7.  The  Board  had  in  the  meantime  tentatively  selected  the  site 
afterwards  known  as  Camp  Upton,  provided  the  claimant  company 
would  at  its  own  expense  construct  the  necessary  railway  facilities 
on  the  site,  including  not  to  exceed  8  miles  of  track. 

8.  The  special  committee  of  national  defense,  American  Railway 
Association,  met  at  e32  Nassau  Street,  New  York  City,  on  June  15, 
1917.  Gen.  Bell  had  been  invited  to  be  present,  but,  being  in  Wash- 
ington on  that  date,  was  not  present.    However,  he  sent  to  his  chief 
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of  staff  at  Governor's  Island  the  following  telegram  (R.,  pp.  ^1(\- 

371): 

"  Washington,  D.  C,  June  15^  1917^  10,07  a,  m. 

"  Chief  of  Staff, 

"  Eastern  Department^  Governors  Island^  N.  Y.: 

"  Explain  to  chairman,  Committee  American  jRailway  Association, 
am  here  and  regret  inability  accept  invitation  attend  meeting  at  noon 
to-day.  Unnecessary  any  other  officer  attend,  but  want  copy  of  a 
message  sent  all  department  commanders  by  Adjutant  General  yes- 
terday on  subject  of  sidetracks  and  switches  at  divisional  training 
camps  sent  by  special  messenger  to  chairman  of  meeting  before  it 
meets  with  a  letter  informing  him  that  this  same  order  has  been  sent 
to  every  department  commander  in  United  States." 

Gen.  Bartlett,  chief  of  staff,  received  the  above  telegram  on  the  'lay 
of  its  date,  and  conmiimicated  it,  together  with  the  telegram  of  The 
Adjutant  General  therein  referred  to,  to  the  meeting  of  the  special 
committee,  and  on  the  same  day  received  in  reply  from  Mr.  L.  F. 
Loree,  chairman  of  the  meeting,  a  letter  addressed  to  Gen.  Bell,  which 
is  as  follows  (E.,  pp.  371-372) : 

"  The  committee  of  the  Eastern  Department,  American  Railway 
Association  special  committee  on  national  defense,  feel  that  the  rail- 
roads are  not  called  upon  to  spend  money  for  the  development  of 
United  States  cantonment  or  other  camp  sites  and  that  their  respon- 
sibility ceases  when  the  railroad's  property  lines  are  reached:  that 
beyond  that  tracks  should  not  be  built  at  the  expense  of  the  rail- 
roads unless  conditions  such  as  would  lead  to  the  building  of  indus- 
trial branches  would  also  warrant  building  to  camp  sites;  mat  should 
the  railroads  build  to  the  border  of  camp  sites  in  no  case  should  they 
construct  at  their  own  expense  tracks  inside  the  camp  sites.  Of 
course,  the  railroads  shoiJd  construct  at  the  expense  of  the  Govern- 
ment any  tracks  the  latter  may  desire.  I  am  sending  a  copy  of  this 
letter  to  the  presidents  of  all  railroads  in  the  Eastern  Department 
and  to  the  Railroad  War  Board  at  Washington." 

9.  On  June  15,  1917,  President  Peters  addressed  a  letter  to  Col. 
F.  H.  Lawton,  which  letter  is  in  part  as  follows  (R.,  pp.  121-12^) : 

"  Referring  to  our  letters  dated  May  22nd,  June  7th,  and  June  bth, 
in  regard  to  the  proposed  camp  for  the  United  States  Army  to  be 
located  on  Long  Island. 

"As  was  explained  to  Mr.  Cooper,  and  as  stated  in  our  com- 
munications, all  the  railroads  are  working  together  with  the  Council 
of  National  Defense  at  Washington  to  the  end  that  uniform*  rules 
and  practices  will  be  observed  between  the  Government  and  the  rail- 
roads in  the  matter  of  providing  facilities  and  service. 

"  This  morning  I  am  in  receipt  of  advice  from  the  railroad  special 
committee  dealing  with  the  division  of  expense  in  providing  track 
facilities  in  the  various  cantonment  camps.  I  am  sending  you  a 
copy  of  the  communication  so  that  you  can  see  how  the  matter  stands. 

"•'  I  presume,  of  course,  that  you  are  in  touch  with  the  authorities 
in  Washington  who  deal  with  these  matters,  and  I  am  therefore 
calling  your  attention  to  the  situation  as  it  stands  to-day. 
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"  Our  proposition  to  you  as  regards  the  division  of  cost  is  based 
entirely  upon  a  general  definite  practice  that  will  be  worked  out  and 
approved  by  the  special  committee  of  railroad  executives  in  connec- 
tion with  the  Council  of  National  Defense. 

"  My  object  in  writing  you  now  is  to  avoid  all  possible  misunder- 
standings and  delay." 

The  last  paragraph  of  the  letter  from  Mr.  George  Hodges,  assistant 
to  the  general  chairman,  American  ^Jailway  Association  committee 
on  national  defense,  referred  to  in  Mr.  Peters's  letter,  is  as  follows 
(K.,  p.  124)  : 

"  We  are  not  advised  of  the  Government's  position  as  to  propor- 
tioning the  expense  of  construction  of  tracks  (a)  on  Government 
land,  and  (h)  between  existing  tracks  and  (jovernment  property. 
It  is  our  opinion  that  the  Government  should  bear  the  expense  of 
construction  on  its  property,  the  interested  railroad  or  railroads  to 
bear  the  cost  of  providing  approach  tracks  thereto." 

10.  On  June  16  or  17,  1917,  Gen.  Bell,  accompanied  by  Col.  Booth, 
attended  a  meeting  of  the  special  committee  at  which  claimant  was 
represented.  At  that  meeting  Gen.  Bell  made  it  plain  to  the  com- 
mittee that  he  would  not  recommend  the  selection  of  a  cantonment 
site  served  by  a  railroad  which  would  not  agree  to  furnish  free  of 
cost  to  the  Government  the  necessary  railway  facilities  inside  the 
cantonment  site,  as  well  as  those  connecting  the  main  line  of  the 
railroad  with  the  tracks  on  the  cantonment  site,  including  not  ex- 
ceeding 8  miles  of  trackage  on  the  cantonment  site.  As  a  result  of 
this  meeting  an  agreement  was  reached  between  the  claimant  and  the 
Government  in  accordance  with  Gen.  Bell's  ideas. 

11.  On  June  23,  1917,  President  Peters  addressed  the  following 
letter  to  Col.  Lawton  (R.  pp.  119-120) : 

"  Referring  to  our  conference  on  the  ground  at  Yaphank  on  Thurs- 
day, June  21st,  and  to  telephone  conversation  with  Captain  Booth 
yesterday : 

"  I  have  to  advise  you  that  our  company  is  preparing  to  go  ahead 
with  the  laying  of  tracks  and  other  railroad  facilities  to  take  care  of 
the  material  and  supplies  which  the  War  Department  will  assemble 
and  use  at  this  cantonment  site.  I  understand  that  General  Bell  has 
approved  the  location  of  the  cantonment,  and  the  general  layout  of 
tracks  along  the  lines  we  discussed. 

"  I  enclose,  herewith,  a  sketch  map  prepared  by  us  showing  the 
layout  which  we  have  agreed  upon.  Of  course,  this  is  a  rough  sketch, 
but  shows,  generally,  the  situation. 

"We  understand,  and  I  would  be  glad  to  have  you  confirm  this 
understanding  in  writing,  that  the  Long  Island  Railroad  Company 
has  the  permission  of  the  United  States  Government  to  lay  the  tracks, 
construct  buildings,  water  tank,  in  fact  all  facilities  necessary  to  take 
care  of  the  business  at  this  camp  upon  the  property  under  lease  to  the 
Government,  and  has  the  right  to  remove  all  materials  belonging  to 
the  company  when  the  Government  is  through  with  the  camp. 
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"  Following  the  receipt  of  advice  from  Captain  Booth,  that  the 
layout  has  been  approved,  we  are  assembling  our  material  and  will 
proceed  forthwith  to  prepare  ourselves  to  take  care  of  the  material 
as  it  arrives  at  the  camp." 

12.  On  July  6, 1917,  President  Peters  addressed  the  following  lettei 
to  Col.  Lawton : 

"  Will  you  kindly  refer  to  our  letter  of  June  23rd,  in  regard  to 
laying  of  tracks,  placing  of  building,  etc.,  for  Yaphank.  In  that 
letter  I  asked  you  to  confirm  our  understanding  in  writing  covering 
permission  from  the  Government  for  us  to  lay  tracks,  construct  build- 
ings, etc.,  and  remove  them  when  the  Government  abandons  the  site." 

13.  On  July  14,  1917,  W.  A.  Simpson,  adjutant  general,  Eastern 
Department,  replied  to  the  letter  of  July  6,  1917,  as  follows  (R.  p. 

118) : 

"  Referring  to  your  letter  of  the  sixth  instant  to  Colonel  F.  H. 
Lawton,  Q.  m.  Corps,  I  beg  to  inform  you  that  the  Long  Island  Kail- 
road  Co.  has  permission  by  the  department  commander  to  lay  tracks 
on  the  lands  under  lease  by  the  United  States  in  Suffolk  County,  New 
'York,  and. to  erect  buildings,  water  tank,  and  all  facilities  necessary 
to  provide  adequate  railway  transportation  pertaining  to  the  camp 
of  United  States  troops  on  said  land.  You  will  have  the  right  to 
remove  all  your  materials  from  said  land  when  it  is  no  longer  re- 
quired by  the  United  States  under  its  present  lease." 

14.  Col.  Booth  testified  that  Gen.  Bell  directed  the  Board  not  to 
consider  any  cantonment  site  where  the  railroad  serving  same  wotdd 
not  agree  to  furnish  all  of  the  necessary  railway  facilities  upon  the 
cantonment  site,  including  not  exceeding  8  miles  of  track,  and  stated 
that  claimant  agreed  to  make  such  construction  free  of  cost  to  the 
Government,  and  that  if  claimant  had  not  so  agreed  the  Camp  Upton 
cantonment  site  would  not  have  been  selected,  as  the  Board  had 
already  refused  to  recommend  at  least  one  other  site  because  the  rail- 
road serving  it  would  not  agree  to  make  such  construction.  In  reply 
to  a  request  from  claimant's  counsel  to  interpret  the  telegram  from 
The  Adjutant  General  of  June  15,  Col.  Booth  interpreted  it  to  mean 
that  it  applied  to  tracks  constructed  within  cantonment  sites,  as  well 
as  connections  and  switches  constructed  on  the  railroad  right  of  way. 
He  further  testified  that  he  was  present  at  a  conference  between  the 
Secretary  of  War  and  Gen.  Bell,  in  which  the  Secretary  advised  the 
same  interpretation  as  (ien.  Bell  and  Col.  Booth  gave  the  telegram. 
(Telegram,  R.  p.  372.) 

15.  Col.  Lawton,  also  a  member  of  the  Board,  testified  that  the 
claimant's  agreement  to  construct  the  necessary  railway  facilities,  in- 
cluding track  on  the  cantonment  site,  was  one  of  the  moving  consid- 
erations for  the  selection  of  the  site  afterwards  known  as  Gamp 
Upton. 
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16.  There  is  no  contention  on  the  part  of  the  claimant  that  there 
was  an  express  agreement  binding  the  Government  to  reimburse 
claimant  for  the  cost  of  the  construction  of  the  railway  facilities 
upon  the  cantonment  site.  President  Peters  states  that  his  letter  to 
Col.  Lawton,  dated  June  15,  1917,  was  the  final  understanding  be- 
tween the  Government  and  the  claimant  company  with  reference  to 
the  construction  of  the  tracks  and  other  facilities  at  Camp  Upton. 

17.  Former  Lieut.  Col.  Evan  Shelby  testified  that  in  the  early  part 
of  November,  1917,  and  at  some  earlier  date,  Chief  Engineer  Savage, 
of  claimant  company,  stated  to  him  in  a  conversation  relative  to  the 
tTOvernment  paying  for  the  tracks  built  by  claimant  under  a  sub- 
contract with  Thompson-Sterrett  Co.,  that  claimant  had  already  been 
to  great  expense  on  its  own  account  in  building  tracks  and  other 
facilities  at  Camp  Upton  and  did  not  think  it  fair  for  the  Govern- 
ment to  refuse  to  recognize  the  subcontract  with  Thompson-Sterrett 
for  tracks  used  by  them  in  cantonment  construction. 

18.  During  the  hearing  claimant's  counsel  called  the  committee's 
attention  to  General  Order  No.  15,  Director  (General  of  Railroads, 
dated  March  26, 1918. 

19.  The  Board  appointed  by  Gen.  Bell  kept  minutes  of  its  proceed- 
ings. Col.  Lawton  testified  that  these  minutes  should  be  in  the  office 
of  the  quartermaster  or  adjutant  general.  Eastern  Department.  Col. 
Booth  testified  that  there  were  three  copies  made,  and  that  he  per- 
sonally delivered  one  copy  to  the  office  of  The  Adjutant  General  in 
Washington.  The  trial  attorney  has  made  energetic  effort  to  locate 
these  records,  without  avail.  The  case  therefore  must  be  disposed  of 
without  the  committee  having  the  benefit  of  such  records. 

DECISION. 

1.  The  proposition  contained  in  the  letter  of  President  Peters  to 
Col.  Lawton  dated  June  7,  1917  (R.  pp.  125-127),  that  the  total  cost 
of  all  track  facilities  would  be  borne  by  claimant,  and  that  claimant 
would  ,extend  at  its  own  expense  such  spur  tracks  and  switches  "  to 
and  within  the  cantonment  site  on  Long  Island  as  may  be  required 
by  the  Government,  not  exceeding  10  miles,"  may  be  considered  as 
withdrawn  by  the  subsequent  letter  of  President  Peters  to  Col.  Law- 
ton  dated  June  15,  1917,  as  there  is  nothing  in  the  record  showing 
that  the  Government  had  taken  any  action  with  reference  to  that 
proposition  or  had  changed  its  position  on  account  thereof. 

2.  The  letter  of  June  15  (R.  pp.  121-122)  was  written  by  Mr. 
Peters  after  he  had  consulted  with  other  railroad  officials  with  refer- 
ence to  the  construction  of  railway  facilities  at  camps  and  canton- 
ments, and  contained  a  copy  of  the  letter  dated  June  7,  1917,  from 
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Mr.  George  Hodges,  assistant  to  the  general  chairman  of  the  Ameri- 
can Kailway  Association  special  committee  on  national  defense.  (R. 
p.  123).    Mr.  Peters^s  letter  of  June  15th  states  in  part  (B.  p.  132) : 

^^  Our  proposition  to  you  as  regards  the  division  of  cost  is  based 
entirely  upon  a  general  definite  practice  that  will  be  worked  oat  and 
approved  Dy  the  special  committee  of  railroad  executives  in  coimec' 
tion  with  the  Council  of  National  Defense." 

3.  The  letter  from  Mr.  George  Hodges,  assistant  to  the  general 
chairman,  American  Kailway  Association  special  committee  on  na- 
tional defense,  states  that  he  is  not  advised  of  the  Government's  posi- 
tion  as  to  proportioning  the  expense  of  construction  of  tracks  (a) 
on  Government  land  and  (b)  between  existing  tracks  and  Govern- 
ment property.    The  letter  concludfes  as  follows : 

"  It  is  our  opinion  that  the  Government  should  bear  the  expense 
of  construction  on  its  property,  the  interested  railroad  or  railroads 
to  bear  the  cost  of  providing  approach  tracks  thereto." 

4.  If  no  understanding  is  established  different  from  that  stated 
in  Mr.  Peters's  letter  of  June  15,  it  is  clear  that  claimant's  demand 
should  be  disposed  of  in  accordance  with  that  letter.  If,  however, 
there  was  an  understanding  thereafter  reached  between  the  Govern- 
ment and  claimant  with  reference  to  the  payment  of  the  cost  of  the 
necessary  railway  facilities  at  Camp  Upton,  such  understanding 
must  control. 

5.  It  was  the  opinion  of  the  late  Maj.  Gren.  J.  Franklin  Bell,  com- 
manding the  Eastern  Department,  that  claimant  should  bear  all  of 
the  expense  of  constructing  the  necessary  railway  facilities,  bolJi 
within  and  without  the  cantonment  site.  The  Board  appointed  by 
him  for  the  purpose  of  recommending  to  him  cantonment  sites  within 
the  Eastern  Department  was  fully  advised  of  Gen.  Bell's  attitude, 
and  was  orally  instructed  by  Gen.  Bell  not  to  locate  a  cantonment 
on  any  site  where  the  railroad  serving  it  would  not  furnish  the  nec- 
essary railway  facilities  free  of  charge  to  the  Government,  includ- 
ing 8  miles  of  track  upon  the  cantonment  site. 

6.  Col.  E.  E.  Booth,  who  at  the  time  the  Board  was  convened,  was 
aide  to  (ten.  Bell,  and  thereafter  successively  was  assistant  chief  of 
staff  and  chief  of  staff  of  the  Eastern  Department,  testified  posi- 
tively that  about  June  16  or  17,  1917,  in  company  with  Gen.  Bell,  he 
attended  a  meeting  of  the  special  committee  of  the  American  Rail- 
way Association  on  national  defense,  at  which  claimant  was  repre- 
sented, and  that  Gen.  Bell  made  it  plain  to  those  present  that  he 
would  not  recommend  the  selection  of  a  cantonment  site  unless  the 
railroads  would  agree  to  make  the  construction  in  accordance  with 
his  ideas,  which  ideas  have  been  heretofore  referred  to.  Col.  Booth 
testified  that  as  a  result  of  this  meeting  the  representatives  of  claim- 
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ant  did  agree  to  construct  the  necessary  railroad  facilities  on  the 
Camp  Upton  site,  including  not  exceeding  8  miles  of  track,  free  of 
cost  to  the  Government,  and  stated  that  the  site  of  Camp  Upton 
would  not  have  been  selected  except  for  such  agreement. 

7.  Col.  Lawton,  also  a  member  of  the  Board,  testified  that  claim- 
ant's agreement  to  construct  the  necessary  railway  facilities,  includ- 
ing the  tracks  on  the  cantonment  site,  was  one  of  the  moving  consider- 
ations for  the  selection  of  the  site  afterwards  known  as  Camp  Upton. 

8.  That  an  understanding  was  arrived  at  either  at  the  meeting  of 
June  16  or  17,  at  which  Gen.  Bell  and  Col.  Booth  were  present,  or 
immediately  thereafter,  in  accordance  with  the  expressed  views  of 
Gen.  Bell,  is  rendered  certain  by  the  letter  from  President  Peters  to 
Col.  Lawton  dated  June  23,  1917  (R.  p."  118),  which  was  about  the 
date  track  construction  was  begun.  In  this  letter  President  Peters 
referred  to  a  conversation  with  Col.  Lawton  at  Yaphank  on  June  21 
and  to  a  telephone  conversation  with  Col.  Booth  on  June  22.  In 
this  letter  a  sketch  was  inclosed  showing  the  layout  of  tracks  agreed 
upon.  This  letter  contained  a  request  that  Col.  Lawton  confirm  the 
previous  understanding,  and  asked  that  the  Government  grant  per- 
mission to  claimant  '^to  lay  the  tracks,  construct  buildings,  water 
tank;  in  fact,  all  facilities  necessary  to  take  care  of  the  business  at 
this  camp  upon  the  property  under  lease  to  the  Government."  The 
letter  also  requested  that  claimant  be  granted  the  right  ''  to  remove 
all  material  belonging  to  the  company  when  the  Government  is 
through  with  the  camp."  (R.  p.  120.)  Similar  requests  were  made 
in  President  Peters's  letter  dated  July  6,  1917.     (R.  pp.  118-119.) 

9.  The  letter  of  Adjt.  Gen.  W.  A.  Simpson,  adjutant  general 
Eastern  Department,  dated  July  14, 1917,  confirms  the  understanding 
of  President  Peters,  and  states  that  claimant  will  have  the  right  to 
remove  all  of  its  materials  from  said  land  "when  it  is  no  longer 
required  by  the  United  States  under  its  present  lease."     (R.  p.  118.) 

10.  Under  such  circumstances  it  must  be  held  that  between  June  16 
and  23,  1917,  there  was  an  agreement  between  the  Government  and 
claimant  that  claimant  would  construct  on  the  cantonment  site  at 
Camp  Upton  the  necessary  railway  facilities,  including  not  to  exceed 
8  miles  of  track,  free  of  cost  to  the  Government,  and  that  when  the 
Government  ceased  to  use  the  cantonment  site  that  claimant  would 
have  the  right  to  remove  all  of  the  material  furnished  by  it.  This 
agreement  being  subsequent  to  President  Peters's  letter  of  June  15, 
1917,  claimant's  demands  must  be  disposed  of  in  the  light  of  that 
agreement. 

11.  The  conclusion  thus  reached  renders  unnecessary  a  discussion 
of  the  effect  of  General  Order  No.  15  above  referred  to,  or  of  any 
interdepartmental  correspondence  relative  to  the  establishment  of  a 
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Government  policy  as  to  payment  for  the  railway  facilities  at  various 
camps  and  cantonments. 

12.  Accordingly,  the  decision  of  the  Claims  Board,  Transportation 
Service,  is  affirmed,  and  all  relief  to  claimailt  is  denied. 

DISPOSITION. 

The  appeal  section,  War  Department  Claims  Board,  hereby  trans- 
mits its  decision  to  the  transportation  section,  War  Department 
Claims  Board,  for  appropriate  action.  A  final  order  denying  relief 
will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  23,  1920. 
Case  No.  3004. 

In  re  CLAIM  07  THE  BABBSTT  CO. 

1.  IM?LIEI>  AORSXHSHT. — Where  claimant  deliveri  niateriali  to  the  freight 

depot  on  a  cantonment  ilte,  and  the  materials  are  afterwards  called 
for  and  taken  posieision  of  by  the  utilities  department  at  the  camp,  to 
which  department  the  materials  are  consigned,  there  is  an  implied  agree- 
ment on  the  part  of  the  Oovemment  to  pay  claimant  the  reasonable  value 
.    of  the  materials  at  the  camp. 

2.  CLAIX  AHB  BECISION.— Claim  for  $1,146.98  for  Xlastignm  under  the  act 

of  Haroh  2,  1919.    Held,  an  implied  agreement  within  the  meaning  of 
said  act. 

Lieut.  Col.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim  for  $1,146.98  under  the  act  of  March  2, 
1919.  The  Auditor  for  the  War  Department  transmitted  the  claim 
to  the  classification  section,  Settlement  Division,  Finance  Service. 
That  section  forwarded  the  claim  to  this  section.  About  July  1, 
1918,  the  claim  was  presented  to  the  utilities  department,  Camp 
Upton,  N.  Y.    The  claim  will  be  disposed  of  without  a  hearing. 

2.  Claimant's  offices  are  in  New  York  City.  About  June  26,  1918, 
some  one  called  claimant's  offices  by  telephone  and  ordered  immediate 
shipment  of  60  barrels  of  Elastigum,  an  elastic  cement,  to  be  shipped 
to  the  utilities  department,  camp  quartermaster.  Camp  Upton,  N.  Y. 
Whoever  gave  the  order  represented  that  it  was  Lieut.  A.  N.  Starin, 
and  also  stated  that  in  case  the  order  could  not  be  shipped  promptly 
to  telephone  Lieut.  Starin,  Yaphank  1000,  section  122,  and  further 
stated  that  the  order  would  be  confirmed  by  letter.  Claimant  made 
a  memorandum  of  the  telephone  order,  but  received  no  confirmation. 
Desiring  to  expedite  the  Government  business,  claimant  shipped  the 
Elastigum  on  July  1,  1918,  via  Long  Island  Railway  Co.,  consigned 
to  utilities  department,  camp  quartermaster's  department,  Camp 
Upton,  N.  Y. 

2.  The  freight  depot  of  the  Long  Island  Railway  Co.  for  Camp 
Upton  was  located  within  the  cantonment  site.  The  Elastigum 
arrived  at  such  depot  July  3, 1918. 

3.  C.  H.  &  R.  C.  Peckworth  (Inc.),  contractors,  were  doing  work 
at  Camp  Upton  at  the  time.    Their  employee,  Joseph  H.  Crane,  was 

W7 
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stationed  at  the  freight  depot  for  the  purpose  of  looking  after  and 
receipting  for  freight  and  express  shipments.  Under  an  arrange- 
ment with  the  constructing  quartermaster's  office,  Mr.  Crane  also 
receipted  for  materials  arriving  at  Camp  Upton  consigned  to  the 
constructing  quartermaster. 

4.  When  the  Elastigum  arrived  at  Camp  Upton  the  freight  receipt 
was  presented  to  Mr.  Crane  for  signature.  The  name  of  the  con- 
signee on  the  railroad  receipt  was  so  blurred  that  only  "  construction 
quartermaster"  was  readable.  Mr.  Crane,  believing  that  the  ship- 
ment was  one  for  which  he  was  authorized  to  receipt,  signed  the 
freight  receipt.  He  thereafter  made  inquiries  at  the  office  of  C.  H. 
&  R.  C.  Peckworth,  and  also  at  the  office  of  the  constructing  quarter- 
master at  Camp  Upton,  and  learned  that  the  shipment  was  not  in- 
tended for  either  office. 

5.  The  materials  remained  on  the  depot  platform  for  several  days, 
and  finally  were  removed  by  men  from  the  utilities  department. 
C.  H.  &  R.  C.  Peckworth  did  not  receive  the  materials. 

6.  Lieut.  Starin  has  no  recollection  of  giving  the  order,  though  be 
states  that  it  is  possible  that  he  might  have  authorized  some  one  else 
to  telephone  the  order;  No  camp  records  are  available  which  show 
the  disposition  of  the  Elastigum. 

DECISION. 

1.  It  is  evident  from  affidavits,  correspondence,  and  other  papers  in 
the  file  that  the  50  barrels  of  Elastigum  were  shipped  by  claimant  to 
the  utilities  department,  camp  quartermaster,  Camp  Upton,  X.  Y., 
and  delivered  on  the  freight  depot  platform  at  the  camp  about  July 
3,  1918,  and  that  later  the  Elastigum  was  taken  charge  of  by  the 
utilities  department. 

2.  While  Lieut.  Starin  does  not  recall  having  given  the  telephone 
order,  he  states  that  it  is  quite  possible  that  the  order  might  have 
been  given  in  his  name  by  some  one  in  his  office,  duly  authorized. 
There  is  not  sufficient  evidence  to  warrant  a  finding  of  an  excess 
agreement  for  the  purchase  of  the  Elastigum.  However,  the  evi- 
dence does  establish  an  implied  agreement  under  the  act  of  March  2, 
1919,  on  the  part  of  the  Government  to  pay  claimant  the  reasonable 
Talue  of  the  Elastigum. 

DISPOSITION*. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  pur- 
chase section  for  action  in  the  manner  provided  in  subdivision  (c). 
Section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  23,  1920. 
Case  No.  2922. 

In  re  CLAIM.  07  7ACSS0N-WALXEB  COAL  A  lONIHO  CO. 

1.  COJfTBACTS,  PS&POBHAirCE — ^REJECTION  OF  COAL. — Where  a  camp 
qnartennaster  rejects  coal  which  the  Fuel  Administration  has  ordered 
claimant  to  ship  at  the  Oovemment  fixed  price,  on  the  grounds  that  the 
coal  contains  slack,  slate,  rook,  and  day,  and  is  unsuitable  for  use  in 
any  stove  or  furnace  at  the  post,  but  such  coal  was  in  fact  "  Southern 
Kansas  mine  run,''  which  was  the  kind  of  ooal  designated  for  shipment 
to  the  camp,  such  rejection  is  unwarranted,  and  the  Oovernment  is 
liable  to  claimant  for  the  fixed  price  of  such  coal,  as  well  as  for  de- 
murrafiTC  charges  thereon  up  to  the  time  claimant  received  notice  of  re- 
jection and  during  a  reasonable  time  thereafter  within  which  claimant 
should  remove  the  coal. 

S.  AHTICIPATOBY  BBSACH— -BBDITCTION  OF  BA1CA6BS.— Upon  rejeotion  of 
coal  by  a  camp  quartermaster,  whether  warranted  or  unwarranted,  it 
becomes  claimant's  duty  to  exercise  reasonable  care  to  minimise  the 
damages  resulting  from  such  rejection.  Such  reasonable  care  would 
require  the  removal  of  the  rejected  ooal  within  a  reasonable  time  after 
receiving  notice  of  rejection.  In  the  failure  of  the  claimant  so  to  do, 
the  Oovemment  is  not  liable  for  demurrage  aeeming  after  the  expira* 
tion  of  such  reaaonable  time  for  removal. 

3.  CLAIX  AND  BECI8I0N.— Claim  for  $2,790.44  under  the  act  of  Harch  2, 
1919,  for  loss  and  demurrage  on  coal.  Held,  claimant  is  entitled  to 
recover  in  part. 

Lieut.  Col.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,790.44,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States. 

5.  Claimant  is  a  Missouri  corporation  with  general  offices  at 
Kansas  City,  Mo.  Claimant  operated  coal  mines  at  Frontenac,  in 
southern  Kansas.  The  method  of  operating  was  to  "strip"  with 
steam  shovels  the  20  to  35  feet  of  dirt  which  overlaid  the  coal,  then 
break  up  the  coal  with  small  shots  of  dynamite,  shovel  the  coal  into 
pit  cars,  push  the  cars  to  a  "tipple,"  from  which  it  was  dumped 
into  the  railroad  cars  for  shipment.  When  graded  coal  is  desired 
the  coal  is  passed  over  screens,  but  when  "mine  run"  or  "run  of 
mine"  coal  is  to  be  shipped  there  is  no  screening  or  sorting,  but 
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the  coal  is  loaded  into  the  railroad  cars  just  a3  it  comes  from  the 
mines. 

3.  In  the  early  part  of  the  year  1917,  the  United  States  asked  for 
bids  for  furnishing  coal  to  posts  and  cantonments.  The  Government 
received  no  bids  v^hatever  in  the  territory  in  which  claimant  com- 
pany operated.  Thereupon  a  meeting  was  called  of  the  coal  opera- 
tors by  Secretary  Lane,  the  Government  being  represented  by  Mr. 
\  rank  S.  Peabody,  of  Chicago.  Present  at  this  meeting,  among  the 
four  representatives  of  the  Kansas  operators,  was  Mr.  C.  P.  A. 
Ciough,  president  of  claimant  company.  Messrs.  J.  R.  Crowe,  jr., 
and  Ira  C'lemons  were  appointed  the  representatives  for  Kansas. 
Mr.  J.  E.  Crowe,  jr.,  delegated  Mr.  E.  E.  Trotter  to  handle  the 
orders.  These  orders  were  from  time  to  time  issued  to  the  various 
coal  companies  by  Mr.  Trotter,  acting  for  the  distribution  committee 
for  Kansas.  Previous  to  the  shipment  of  the  coal  here  in  question 
claimant  had  received  and  filled  orders  for  approximately  12  to  15 
cars  of  "southern  Kansas  mine  run"  coal  which  had  been  shipped 
to  Fort  Leavenworth,  Fort  Riley,  and  Camp  Funston,  Kans.,  all  of 
which,  had  been  accepted  and  paid  for  by  the  Government. 

4.  At  the  meeting  above  referred  to  of  coal  operators  with  Mr. 
Peabody,  it  was  agreed  that  the  requirements  of  the  various  posts 
and  cantonments  be  sent  by  the  conamittee  on  coal  production  of  the 
Coimcil  of  National  Defense  to  the  State  committee,  which  commit- 
tee would  prorate  the  orders  among  the  various  operators  in  propor- 
tion to  their  tonnage  production;  that  all  orders  so  given  and  re- 
ceived were  to  be  peremptory,  and  must  be  given  preference  by  the 
operator ;  that  "  run  of  mine  "  coal  was  to  be  furnished  at  the  rate 
of  $3  per  ton  f .  o.  b.  the  mines ;  and  that  all  coal  shipped  under  such 
orders  was  to  be  loaded  in  the  cars  at  the  mine  and  billed  as  United 
States  (irovernment  property.  The  committee  found  that  Govern- 
ment specifications  for  coal  were  so  strict  that  under  the  circum- 
stances an  adequate  supply  of  coal  could  not  be  obtained  for  the  gov- 
ernmental departments,  and  the  specifications  were  revised  to  con- 
form to  commercial  usages. 

5.  On  February  9,  1918,  Mr.  E.  E.  Trotter,  acting  for  and  on  l>e- 
half  of  the  Government  distributing  committee  of  Kansas,  addressed 
the  following  letter  to  claimant,  the  Central  Coal  &  Coke  Co.,  and 
the  Pittsburgh,  Midway  Coal  Mining  Co. 


(t 


FT.   LEAVENWORTH  COAL  SUPPLY. 


"Central  Coal  &  Coke  Co.,  Kansas  Oity^  Mo.;  Jackson- Walkeh 
Coal  Mng.  Co.,  Kansas  City^^  Mo,;  Pittsburgh,  Mro way  Coal  Mng. 
Co.,  Pittshurgh^  Pa. 
"  (tentlemen  :  By  mutual  agreement  Central  Coal  &  Coke  Co.  is 

hereby  authorized  to  cancel  600  tons  of  lump  coal  on  above  order 
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for  February  shipment  to  Ft.  Leavenworth,  and  the  Jackson- Walker 
Coal  &  Mng.  Co.  and  the  Pittsburgh  Midway  Coal  Mining  Co.  is 
each  hereby  authorized  to  ship  300  tons  of  oouthern  Kansas  mine 
run  during  February  to  replace  the  300  tons  canceled  with  Central 
Coal  &  Coke  Co.    (Jovern  yourselves  accordingly. 

"  Please  follow  instructions  attached,  which  accompanied  the  orig- 
inal order." 

Pursuant  to  the  order  contained  in  above  letter,  claimant  made 
shipments  of  ^^  southern  Kansas  mine  run  "  coal  from  its  Frontenac 
mines  to  the  quartermaster  at  Fort  Leavenworth,  Kans.,  on  bills  of 
lading  marked  "  U.  S.  property,"  as  follows : 


Date  of  shipment. 

1 
Car  No.—        |  Weight. 

Date  of  shipment. 

Car  No.— 
89127  AT 

Weight. 

Feb.  12 

1 

PoufuU.  ; 
81587  AT 102.480' 

Feb.  13 

Pounds. 
107,380 
109,820 

Fob.  12 

IMSOErle 76.300, 

Feb.ia 

89121  AT 

Feb. 12 

85269CNJ 65.680 

Feb.  13 

Feb.  13 

71817  FR 

82,720 

Feb.  12 

14343lfP 89,540 

284660  PR 60,120 

858348  FR 

67,060 

Feb. 13 

Of  the  above  shipments,  those  contained  in  Erie  19630  and  PR 
284660  cars  were  accepted,  uilloaded,  and  paid  for  by  the  Government. 
Cars  AT  81587,  CNJ  86269,  MP  14343,  and  AT  89187  were  all 
received  at  Fort  Leavenworth,  February  19,  1918,  notice  given  con- 
signee February  19,  1918,  and  were  "  placed  "  on  February  20,  1918. 
The  remaining  cars,  AT  89121,  FR.  71817,  and  PR  858348  were  all 
received,  at  Fort  Leavenworth  February  19,  1918,  notice  given  con- 
signee February  19,  1918,  and  were  "  placed  "  on  February  26,  1918. 

The  post  quartermaster  refused  to  accept  the  coal  contained  in  the 
last  seven  cars  above  mentioned,  and  on  February  28,  1918,  made 
formal  request  to  the  commanding  officer  of  the  post  for  a  survey  and 
inspection  of  the  same.  On  March  1,  1918,  an  order  was  issued 
appointing  a  board  of  officers  to  inspect  the  coal  and  report  (S.  O. 
54).  On  the  same  day  the  l)oard  of  officers  so  appointed  made  the 
following  report  to  the  commanding  officer  at  Fort  Leavenworth : 

"1.  In  compliance  with  S.  O.  No.  54,  Hq.,  Ft.  Leavenworth, 
Kansas,  dated  March  1st,  1918,  the  undersigned  reported  to  the  post 
adjutant  and  received  instructions  to  inspect  and  recommend  action 
on  coal  refused  by  the  Quartermaster  Corps. 

''±  Coal  in  cars  S.  F.  No.  71817,  S.  F.  No.  89121,  S.  F.  No.  81587, 
S.  F.  No.  89187,  Pen.  No.  858348,  C.  R.  R.  of  N.  J.  No.  85269,  V.  R. 
Xo.  14343,  S.  L.  &  S.  F.  No.  20207,  located  on  College  Spur,  Ft. 
Ix^avenworth,  Kansas,  was  examined  by  the  members  of  this  board 
who  report  as  set  forth  in  paragraphs  No.  3  and  No.  4  of  this  letter. 

*'  3.  The  coal  in  six  cars  is  of  very  inferior  quality,  being  composed 
of  slack  mixed  with  pieces  of  slate  and  other  rock,  and  large  lumps 
of  clay.  It  is  absolutely  impossible  to  use  this  coal  in  any  stove  or 
furnace  in  this  post.  The  coal  in  two  cars  is  not  so  bad,  but  it  is  also 
so  inferior  in  quality  that  it  is  impossible  to  use  it  in  any  stove  or 
furnace  in  this  post. 
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"  4,  We  recommend  that  the  coal  in  the  above-mentioned  cars  be 
rejected." 

6.  On  March  4,  1918,  the  quartermaster  at  Fort  Leavenworth 
wired  claimant  the  car  numbers  of  cars  of  coal,  and  stated  that  they 

m 

had  been  rejected  "  on  account  of  coal  being  of  such  an  inferior  quahty 
that  impossible  to  use  in  this  post."  (R.,  p.  122.)  On  March  5 
claimant  wired  the  quartermaster  in  reply  contending  that  the  cars 
rejected  were  "  mine  run  "  as  ordered,  and  that  it  was  unable  to  make 
other  disposition  of  them,  and  asked  that  same  be  taken  care  of  in 
accordance  with  order,  which  telegram  was  confirmed  by  letter  of 
the  same  date.  Claimant  also  wrote  the  quartermaster  another  letter 
on  the  same  date.  This  latter  letter  more  fully  states  claimants 
position,  and  is  as  follows : 

"  Referring  to  your  wire  received  in  which  you  advised  that  seven 
cars  of  Frontenac  mine  run  shipped  to  you  at  Fort  Leavenworth  have 
been  rejected.  Beg  to  advise  we  wired  you  back  that  this  coal  wis 
shipped  under  Government  orders,  and  that  we  had  no  place  to  put  it. 

"Possibly  you  are  not  thoroughly  familiar  with  the  conditions 
under  which  this  shipment  was  made.  In  the  fi.rst  place  it  was  not 
under  any  contract  we  had  with  the  Government,  nor  was  it  business 
solicited  by  us,  but  on  the  contrary  we  -are  peremptorily  ordered  to 
make  shipment  of  this  coal  to  Fort  Leavenworth,  and  followed  in- 
structions as  they  reached  us  from  the  conmiission  appointed  to 
sup^y  the  requisite  coal  for  Government  posts. 

"The  coal  shipped  was  southeastern  Kansas  mine-run  coal,  which 
we  can  easily  verify,  and  while  as  you  state  the  coal  may  not  be  of 
the  highest  quality,  it  was  the  best  we  had  at  that  time,  and  in  the 
event  there  was  to  arise  any  question  as  to  acceptance,  that  should 
have  taken  place  at  the  time  the  coal  was  shipped.  At  the  time 
the  coal  was  shipped  we  had  places  for  it  all  over  the  State  of  Kansas, 
and  were  turning  down  business  in  every  direction.  Therefore  we 
are  not  in  position  at  this  time  to  move  this  coal  elsewhere,  as  there 
is  practically  no  demand.  We  trust,  therefore,  that  you  will  arrange 
to  unload  the  cars  promptly,  for  at  this  late  date  we  can  not  have 
the  coal  thrown  back  on  our  hands,  for  as  above  stated  it  was  a 
peremptory  order  from  the  Government  under  which  the  shipment 
was  made,  and  not  one  of  our  solicitation." 

To  this  the  quartermaster  replied  by  letter  on  March  6,  1918,  stat- 
ing that  the  coal  was  not  mine-run  coal,  but  a  poor  grade  of  ordinary 
slack,  and  was  on  the  Missouri  Pacific  Railroad  tracks  awaiting  in- 
structions from  claimant.  Claimant  replied  by  letter  March  7, 191^, 
reiterating  its  stand  that  the  coal  was  "  mine  run "  as  ordered,  and 
offering  to  reduce  the  price  to  $2.75  f .  o.  b.  the  mines,  but  refused 
to  move  the  coal.  Claimant  also  sent  a  copy  of  this  letter  to  the 
depot  quartermaster  at  Chicago. 

7.  Claimant  in  the  meantime  took  the  matter  up  with  the  Fuel 
Administration.  The  matter  was  referred  to  Mr.  Harry  N.  Taylon 
district  representative  of  the  fuel  administration  at  Kansas  City,  Mo. 
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On  March  28,  1918,  Mr.  Taylor  reported  to  Mr.  J.  D.  A.  Morrow, 
manager  of  distribution,  United  States  Fuel  Administration,  Wash- 
ington, D.  C,  with  reference  to  the  rejected  coal  in  part  as  follows: 

"  Soon  after  a  surplus  supply  was  accumulated  at  the  fort  a  num- 
ber of  cars  were  refused.  1  have  made  a  personal  investigation,  and 
have  an  ai&davit  signed  by  Charles  P.  Clough,  vice  president  of  the 
Jackson- Walker  people,  testifying  that  straight  mine-run  coal  of  the 
kind  and  grade  loaded  at  their  mines  at  Frontenac,  Kansas,  was 
shipped  on  this  order.    The  original  affidavit  herewith  attached. 

^^  The  refusal  came  at  a  time  when  all  of  the  tracks  in  and  about 
the  mines,  not  only  of  this  company  but  all  other  companies  in  Kan- 
sas, were  loaded  down,  and  the  market  glutted,  making  it  almost 
impossible  to  make  disposition  of  the  coal  to  any  other  source. 

"  Under  these  circumstances  I  feel  that  the  <juartermaster  at  the  fort 
should  accept  these  cars  and  unload  them  into  their  stock  pile  the 
same  as  other  coal  of  similar  quality  they  now  have  on  hand,  and 
this  matter  should  be  closed  up  and  Jackson-Walker  paid  for  their 
product." 

8.  On  April  1,  1918,  A.  W.  Calloway,  director  of  bituminous  dis- 
tribution, United  States  Fuel  Administration,  wrote  the  quarter- 
master at  Fort  Leavenworth  in  part  as  follows : 

"  We  have  had  this  matter  thoroughly  investigated  by  our  district 
representative  and  feel  that  in  justice  to  the  shipper  vou  should 
accept  this  coal,  as  it  is  the  quality  ordered  by  you  ana  similar  to 
that  you  now  have  on  hand. 

"We  will,  therefore,  ask  that  you  unload  this  coal  as  soon  as 
possible." 

9.  The  quartermaster  declined  to  comply  with  the  request  of  the 
Fuel  Administration,  and  upon  refusal  of  claimant  company  to  re- 
move the  cars  of  coal  the  quartermaster  applied  to  the  department 
quartermaster  for  instructions,  and  was  directed  to  order  the  cars 
removed  from  the  reservation  by  the  railroad.  This  order  was  given 
the  railroad  company  on  March  26, 1918.  However,  the  railroad  did 
not  remove  the  cars  until  April  10, 1918. 

10.  The  seven  cars  in  question  remained  on  the  siding  at  Fort 
Leavenworth  from  36  to  40  days,  and  demurrage  charges  accrued 
in  the  sum  of  $2,400.  This  amount  was  paid  to  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Co.  by  claimant  after  demand  accompanied  by 
a  threat  of  suit  if  it  were  not  paid. 

11.  The  coal  was  shipped  February  12  and  February  13, 1918,  and 
was  in  transit  or  remained  on  the  track  exposed  to  the  elements  until 
April  10, 1918,  nearly  two  months.  This  exposure  caused  the  coal  to 
slack  and  crumble,  and  brought  out  the  white  chalky  substance 
therein.  Such  was  the  condition  of  the  coal  when,  about  April  10, 
1918,  it  was  sold  by  claimant  to  the  Santa  Fe  Railroad  Co.  at  the 
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price  of  $1.75  per  ton  f.  o.  b.  point  of  origin.  Claimant  realized  for 
the  coal  $390.44  less  than  it  would  have  received  had  the  Government 
accepted  the  coal  and  paid  therefor  the  Government  fixed  price  of 
$3  per  ton. 

12.  The  evidence  established  that  the  coal  shipped  was  "  southern 
Kansas  mine  run."  The  evidence  is  uncontroverted  that  "  southern 
Kansas  mine  run  "  coal  is  coal  just  as  it  comes  from  the  mines  with- 
out screening:  or  sorting,  and  that  of  necessity,  due  to  the  method  of 
mining  and  the  character  of  the  coal  veins  in  southern  Kansas,  the 
coal  contains  slate,  rock,  and  lumps  of  clay. 

Mr.  C.  P.  A.  Clough,  claimant's  president,  testified: 

"Mine-run  coal  is  coal  just  as  it  comes  from  the  mine,  loadeil 
straight  into  the  cars."     (B.  p.  21,) 

"  Mine-run  coal  is  the  whole  contents  of  the  pit  cars  dumped  into 
the  railroad  cars."     (R.  p.  45.) 

"  By  the  term  '  southern  Kansas  mine-run  coal '  is  that  understood 
generally  to  include  coal  that  contains  clay,  rock,  and  slate?" 

"  Just  as  it  comes  out  of  the  mines;  yes  sir."     (R.  p.  55.) 

This  is  corroborated  rather  than  rebutted  by  the  report  of  the 
board  of  survey  appointed  by  the  commanding  officer  of  the  post, 
wherein  it  is  reported : 

"  3.  The  coal  in  six  cars  is  of  very  inferior  Quality,  being  com- 

f)osed  of  slack  mixed  with  pieces  of  slate  and  otner  rock  and  lai^ 
umps  of  clay.    *    *    *."     (R.  p.  32.) 

Mr.  Clough  further  testified  that — 

"  This  coal  is  not  as  clean  as  coal  should  be.  That  coal  down 
there,  in  the  first  place,  is  considered  very  dirty  coal."     (R.  p.  34.) 

"  With  our  coal  all  the  way  through  would  be  bands  of  sulphur, 
rock,  and  clay  right  through  the  coal,  as  it  runs  that  way."   R.  p.  49.) 

DECISION. 

1.  At  the  time  the  order  was  issued  for  the  coal  which  is  the  basis 
of  this  controversy  there  was  a  fuel  shortage  all  over  the  country. 
The  Fuel  Administration  had  found  that  due  to  the  abnormal. con- 
ditions the  Government  specifications  for  coal  were  so  stringent  thrt* 
an  adequate  supply  could  not  be  obtained  for  Government  depart- 
ments if  these  specifications  were  adhered  to.  Accordingly  the 
specifications  were  modified  to  conform  to  commercial  usage. 

2.  Claimant  was  engaged  in  the  operation  of  a  coal  mine  at  Fronte 
nac,  in  southern  Kansas.    The  coal  was  mined  by  "  stripping  "  witl 
a  steam  shovel  from  20  to  35  feet  of  dirt,  then  placing  small  shots  olf 
dynamite  or  powder  and  discharging  them  so  as  to  loosen  the  coa 
after  which  it  was  shoveled  into  pit  cars  and  pushed  to  tipples,  fro 
which  it  was  loaded  into  the  railroad  coal  cars  for  shipment    Th^ 
was  no  inspection,  sorting,  or  screening.    The  coal  was  shipped  ]^ 
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as  it  came  from  the  mines.  Among  the  seams  of  coal  in  claimant's 
mine  were  slate  and  clay.  It  is  evident  that,  on  account  of  the  char- 
acter of  the  vein  of  coal  and  the  method  of  mining,  the  coal  as  shoveled 
into  the  pit  cars,  and  which  finally  found  its  way  into  the  railroad 
cars  for  shipment,  would  contain  rock,  slate,  and  clay.  Such,  then, 
was  the  southern  Kansas  mine  run  coal  which  claimant  was  to  deliver 
under  the  order  of  February  9,  1918,  issued  by  Mr.  Trotter,  the 
Kansas  representative  of  the  Fuel  Administration. 

3.  The  rejection  of  the  coal  by  the  quartermaster  evidently  was  not 
with  a  knowledge  of  the  character  of  coal  which  claimant  had  been 
directed  to  deliver,  but  because  the  coal  did  not  conform  to  the  views 
of  the  board  of  survey  as  being  suitable  for  particular  uses  at  the 
post.  If  the  quartermaster  and  the  board  of  survey  at  Fort  Leaven- 
worth had  had  before  them  the  order  under  which  the  coal  was 
shipped,  and  had  been  familiar  with  the  character  of  the  coal  pro- 
duced in  southern  Kansas  and  the  method  of  mining  and  loading  it, 
doubtless  the  coal  would  have  been  accepted. 

4.  The  term  ^^mine  run"  coal  means  coal  as  it  comes  from  the 
mine,  without  sorting  or  screening.  The  character  of  '^mine  run" 
coal  must  necessarily  differ  according  to  the  location  of  the  mines 
producing  it  and  the  method  of  mining. 

The  testimony  clearly  establishes  that  the  coal  shipped  by  claimant 
and  rejected  by  the  quartermaster  was  southern  Kansas  mine  run 
coal,  exactly  as  ordered. 

i).  Claimant  was  not  a  free  agent  in  the  sale  of  the  coal,  but  its 
entire  output  was  subject  to  orders  from  the  Fuel  Administration. 
Havincr  entered  into  an  agreement  with  the  Fuel  Administration  by 
which  it  had  agreed  to  furnish  coal  as  ordered,  it  was  bound  to  com- 
ply with  these  orders.  Tt  is  not  surprising  that,  after  having  been 
notified  of  the  rejection  of  the  coal  by  the  quartermaster,  claim- 
ant should  have  taken  the  matter  up  with  the  Fuel  Administration, 
from  whom  it  received  the  order.  However,  this  fact  did  not  justify 
daimant  in  refusing  to  remove  the  coal  from  the  reservation  and 
make  other  disposition  of  it,  nor  did  the  facts  that  the  weather  had 
become  warmer  and  the  demand  for  coal  had  fallen  off,  and  that 
claimant  had  no  place  to  which  the  coal  could  have  been  diverted, 
justify  its  attitude  in  refusing  to  make  an  effort  to  minimize  the 
damages.  In  fact,  it  became  claimant's  duty,  within  a  reasonable 
time  after  receipt  of  the  notice  of  rejection,  to  have  made  reasonable 
effort  to  dispose  of  the  coal  so  as  to  have  prevented  the  accrual  of 
additional  demurrage,  and  the  further  deterioration  of  the  coal  by 
^  exposure  to  the  elements,  and  thus  to  minimize  the  damages  due  to 
the  wrongful  rejection  by  the  Government. 

6.  It  is  the  opinion  of  the  Board  that  the  usual  time,  seven  days, 
as  provided  in  the  Quartermaster  Manual  for  the  removal  by  a  con- 
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tractor  of  rejected  supplies  from  Government  storerooms  and  ware- 
houses, would,  under  the  facts  of  this  case,  be  a  reasonable  time 
within  which  claimant  should  have  made  disposition  of  the  rejected 
coal. 

7.  It  is  the  opinion  of  the  Board  that  claimant  having  furnished 
the  kind  of  coal  ordered,  the  Government  is  liable  to  claimant 
for  the  difference  between  the  fixed  price  of  the  seven  cars  of  re- 
jected coal,  $3  per  ton,  and  the  price  at  which  claimant  sold  the  coal, 
$1,75  per  ton,  and  that  the  Government  having  wrongfully  rejected 
the  seven  cars  of  coal,  it  is  also  liable  to  claimant  for  such  demurrage 
as  may  Irnve  been  paid  by  claimant  which  accrued  up  to  and  includinor 
the  11th  day  of  March,  1918 ;  that  the  Government  is  not  liable  for 
demurrage  thereafter  accruing  because  of  claimant's  failure  to  make 
reasonable  effort  to  minimize  the  damages  due  to  the  Governments 
wrongful  rejection  of  the  coal. 

DISPOSITION. 

The  appeal  section.  War  Department  Claims  Board,  will  make  and 
transmit  a  statement  of  the  nature,  terms,  and  conditions  of  the 
agreement  and  certificate  C  to  the  purchase  section.  War  Department 
Claims  Board,  for  action  in  the  manner  provided  in  subsection  (c). 
section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division., 

Lieut.  Col.  McKeeby  and  Capt.  Frazer  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board. 


October  25,  1920. 
Case  No.  890. 

In  re  CLAIX  07  XoDir77IS  OIL  ft  7EBTILIZEB  CO. 

1.  CONTBACT. — ^Where  the  United  States  OoYernment  thronsh  the  Bu  Font 
Amerioan  Induitrlei  (Ine.)*  '^^'^  engaged  In  buying  cotton  linters  dur- 
ing the  omshing  season  1918-18,  and  a  formal  oontraot  was  tendered  the 
claimant  for  the  sale  to  the  GoYcrnment  for  its  linters  daring  the  said 
season,  which  contract  was  never  signed  and  returned  by  the  claimant, 
and  where,  after  the  signing  of  the  armistice,  the  cut  of  the  linters  was 
changed  from  146  pounds  per  ton  of  seed  crushed  to  76  pounds,  and  there 
was  a  supplemental  or  modified  contract  tendered  the  claimant  which  it 
refused  to  sign,  no  agreement,  express  or  implied,  existed  whereby  the 
United  States  Goyemment  was  compelled  to  purchase  of  the  claimant 
any  of  the  linters  produced  by  it. 

Maj,  Farr  writing  the  opinion  of  the  Board. 

This  is  a  class  B  claim  filed  under  the  provisions  of  Supply  Circu- 
lar No.  17,  Purchase,  Storage,  and  Traffic  Division,  in  the  sum  of 
$4,419.45. 

STATEMENT*  OF  FAC?rS, 

1.  This  is  a  case  similar  to  the  cases  described  and  referred  to  in 
the  Buckeye  Cotton  Oil  Co.,  Case  No.  850,  heretofore  decided  by  this 
Board.  In  the  year  1918  the  claimant  was  engaged  in  crushing  cot- 
ton seed  and  removing  from  same  the  small  portion  of  cotton  adher- 
ing thereto,  known  as  lint,  or  linters.  After  the  various  conferences 
that  were  held  between  the  Ordnance  Department,  the  War  Indus- 
tries Board,  and  cotton  producers  and  cottonseed  crushers,  as  de- 
scribed in  the  Buckeye  Cotton  Oil  Co.,  Case  No.  850,  the  Du  Pont 
American  Industries  (Inc.)  began  to  forward  to  the  various  pro- 
ducers of  linters  contracts  for  the  1918-19  season's  production  of  lint, 
at  the  price  agreed  upon  by  the  Cotton  Seed  Crushing  Industry  and 
War  Industries  Board,  said  contracts  apparently  being  sent  to  all 
producers  of  linters,  regardless  of  whether  they  had  agreed  to  said 
price  or  not. 

2.  On  the  11th  of  September,  1918,  the  claimant  wrote  the  Du  Pont 
American  Industries  (Inc.)  at  Memphis,  Tenn.,  as  follows: 

"  We  hope  to  b^in  running  our  mill  about  October  1st  and  you 
can  send  your  representative  along  about  the  15th  of  November." 
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3.  On  the  13th  of  September,  1918,  the  Du  Pont  American  In- 
dustries (Inc.)  advised  claimant — 

"  Your  letter  of  the  11th  inst.  received. 

"  We  expect  shortly  to  mail  you  contract  blanks  covering  your  sea- 
son's production  of  acceptable  munition  grade  linters  at  4.67.  Your 
number  will  be  3340." 

4.  Thereafter  it  seems  that  contract  was  mailed  to  the  claimant. 
which,  failing  to  properly  sign,  execute,  and  return  the  same,  w.is 
advised  hy  the  Du  Pont  x\merican  Industries  (Inc.).  under  date  of 
October  29,  1918 : 

"  Please  hurry  return,  properly  signed  and  filled  in,  of  two  out  of 
three  copies  of  contract  ^lO.  U.  S.  3340  sent  you  Oct.  9th. 

"  Inspections  cannot  be  made  or  drafts  paid  until  this  is  done.*' 

5.  On  the  1st  of  November,  1918,  claimant  wrote  the  Du  Pont 
American  Industries  (Inc.) : 

"  Please  give  us  shipping  instructions  for  a  few  bales  of  lint  which 
we  have  on  hand." 

6.  The  Du  Pont  American  Industries  (Inc.)  replied  to  this  letter 
as  follows : 

"  Your  letter  of  Nov.  1st  to  our  Wilmington  office  has  been  for- 
warded here.  You  ask  for  shipping  instructions  for  a  few  bales  of 
linters  on  hand.  We  are  workmg  under  Government  rules  this  sea- 
son, and. before  we  can  give  shipping  instructions  to  anyone  vre  are 
required  to  make  personal  inspections  every  time 

"Furthermore,  the  Government  requirements  oall  for  minimum 
carloads  of  75  bales  on  cotton  and  linters  this  season.  That  means, 
of  course,  75  bales  after  passing  through  the  compress. 

"  We  hope  you  will  make  arrangements  to  care  lor  at  least  loO  ■:^>^ 
bales  under  cover  at  one  time,  as  this  is  the  minimum  we  are  reauire4l 
to  inspect.  Although  we  occasionally  make  exceptions  to  this  should 
a  mill  have  less  than  this  on  hand,  and  we  happen  to  have  an  in- 
spector near  by  and  handy. 

"  Would  be  glad  to  have  you  write  us  by  return  mail  how  many 
bales  you  have  on  hand  at  present  and  about  when  you  expect  to 
have,  say,  75  to  100  bales  made." 

7.  On  the  15th  day  of  November,  1918,  the  claimant  answered  the 
foregoing  letter  of  November  7 : 

"Answering  your  letter  of  Nov.  7th. 

"  We  will  not  begin  running  this  season  until  about  Dec.  1st  on 
account  of  fire.  If  it  does  not  suit  you  to  take  up  the  small  lot  of  less 
than  a  carload  linters  we  carried  over  from  last  year,  we  will  ^wait 
until  we  begin  running  and  will  send  you  some  75  to  100  bales." 

8.  Thereafter  the  claimant  apparently  b^gan  running  its  mill,  and 
on  the  15th  day  of  August,  1919,  advised  the  Du  Pont  American 
Industries  (Inc.)  that  they  had  on  hand  55  bales  of  linters  of  July 
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31,  1919.     On  the  20th  day  of  January,  1920,  claimant  wired  the 
Du  Pont  Arterican  Industries  (Inc.) : 

"  When  will  you  inspect  our  lint  tendered  ?    Wire  collect." 

9.  To  this  telegram  the  Du  Pont  American  Industries  (Inc.),  un- 
der date  of  January  20,  19120,  claimant  was  advised : 

*' Answering.  You  did  not  sign  modified  contract.  We  have  no 
authority  inspect  your  fifty-five  bales." 

10.  The  various  exhibits  and  letters  in  the  file  and  the  evidence 
show  that  in  the  usual  course  of  business,  and  after  the  signing  of 
the  armistice,  and  as  a  result  of  the  various  conferences  that  have 
been  referred  to  and  described  in  the  Buckeve  Cotton  Oil  case,  claim- 
ant  was  forwarded  a  contract  known  as  a  supplemental  or  modified 
contract,  which  it  either  refused  or  neglected  to  sign.  A  careful 
examination  of  the  file  and  the  various  letters  filed  as  exhibits  fail 
to  establish  that  the  claimant  at  any  time  signed  or  entered  into  the 
original  contract  No.  3340  for  the  sale  to  the  Government,  or  to  its 
agents,  of  any  linters  whatsoever.  The  Du  Pont  American  Indus- 
tries (Inc.)  tendered  claimant  original  contract  No.  U.  S.  3340  on 
the  9th  of  October,  1918,  which  was  not  signed.  The  evidence  tends 
to  show  that  after  the  receipt  of  the  letter  of  the  15th  of  November 

V  from  claimant  advising  it  would  not  begin  its  production  until  De- 
cember 1,  the  opportunity  to  enter  into  a  contract  was  withdrawn  by 
the  Du  Pont  American  Industries  (Inc.).  The  original  contracts 
for  the  sale  of  linters  did  not  provide  for  the  inspection  of  any  less 
than  75  bales  of  linters. 

DECISION. 

1.  This  is  a  claim  that  could  very  readily  have  been  handled  along 
with  the  claims  disposed  of  in  the  Buckeye  Cotton  Oil  Co.,  but  for 
some  reason  was  not  so  handled.  The  claimant  no  doubt  cut  the 
linters  it  alleges  it  cut  and  probably  has  on  hand  all  that  it  states 
are  stilly  in  its  possession,  but  no  evidence  has  been  presented  to  this 
Board  that  shows  that  there  ever  was  any  contract,  either  express  or 
implied,  entered  into  between  claimant  and  the  United  States  Gov- 
ernment, or  between  the  claimant  and  the  Du  Pont  American  In- 
dustries (Inc.)  as  agent  of  the  Government.  The  claimant  was 
tendered  a  contract  for  its  linters,  which  it  never  signed  or  returned 
to  the  Du  Pont  American  IndustT'ies  (Inc.).  Not  only  this,  but 
when  the  modified  contract  was  tendered  them  they  refused  or 
neglected  to  sign  that.  The  Du  Pont  American  Industries  (Inc.) 
state  positively  that  the  claimant  never  signed  the  original  contract, 
and  the  claimant  has  admittetd  that  he  did  not  sign  the  modified  con- 
tract. 
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2.  This  Board  can  only  grant  relief  where  there  is  an  agreement, 
express  or  implied,  entered  into  between  the  claimant  aild  some  officer 
or  agent  acting  under  the  authority  or  direction  of  the  Secretary  of 
War.  The  claimant  having  failed  to  establish  the  existence  of  a  con- 
tract, either  expressed  or  implied^  all  relief  asked  for  must  be  denied. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 


October  25,  1920. 
Case  No.  2663. 

In  re  CLAIH  OF  CABLISLB  OOXXISSION  COXPAHY. 

1.  CONTRACTS,  IXPLIED. — ^Where  the  Government  entered  into  an  oral  agree- 
ment with  claimant,  a  wholesale  dealer  in  forage,  to  the  effect  that  hay 
and  straw  purchased  from  or  through  claimant  should  be  weighed', 
handled,  inspected,  and  paid  for  in  accordance  with  accepted  commercial 
nsage,  and  that  in  consideration  of  snoh  practice  the  hay  so  furnished 
should  be  continuously  supplied  at  reduoed  prices  and  in  as  large  quan- 
tities as  claimant  could  procure;  and  claimant  faithfully  performed  its 
part  of  such  agreement  with  diligence  and  devotion,  but  the  Oovemment, 
by  reason  of  conditions  arising  out  of  the  emergency,  failed  and  ne- 
glected to  live  up  to  the  terms  agreed  to  by  it,  and  the  claimant  thereby 
sustained  unwarranted  loss,  the  Government  Is  obligated  to  compensate 
claimant  in  full  for  such  loss  sustained  through  each  and  every  instance 
of  such  default  of  the  Government. 

9.  PBSSSHTATION  OF  CLAIX. — ^A  claim  presented  orally  or  by  letter  to  a 
Government  oAcer  prior  to  June  30,  1919,  even  though  incomplete  as  to 
amount  because  of  the  noncompletion  of  the  requisite  audit,  is  suffi- 
ciently presented  to  the  Government  for  consideration  under  the  re- 
quirements of  the  act  of  March  2,  1919. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  claim  arising  under  the  act  of  March  2,  1919,  and 
is  for  $218,903.43,  by  reason  of  an  alleged  informal  agreement  entered 
into  between  the  claimant  and  the  United  States  Government. 

2.  The  claim  is  set  up  as  follows : 

(a)  Unpaid  cars: 

Schedule  #1  (C.  E.  #1)  Bridge  acct $2,605.87 

Schedules  4  and  5  (O.  K.  #2)  Dravo  acct 3, 714.  56 

$6, 320. 43 

(b)  Shortages: 

Schedule  #2  (C.  E.  #1)  Bridge  acct 21,146.29 

Schedule  7  (C.  E.  #1)  St.  Louis  acct 3,309.44 

24,  455. 73 

(c)  Partial  rejections: 

Schedule  #2  (C.  E.  #1)  Bridge  acct *_ 4.576.68 

Schedule  7  (O.  E.  #1)  St.  Louis  acct 180.  68 

Schedule  12  (C.  E.  #1)  Dravo  acct 2,592.74 

Schedule  6  (C.  E.  #2)  Dravo  acct 4,022.05 

11, 372. 15 
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(d)  Complete  rejections: 

Schedule  #3  (C.  E.  #1)  Bridge  acct $58,128.21 

Schedule  8  (C.  E.  #1)  St.  Louis  acct 9,271.41 

Schedule  12   (C.  E.   #1)   Dravo  acct 8,957.79 

Schedules  1,  2,  and  3  (C.  E.  #2)  Dravo  acct 15,944.39 

$92,301.80 

(e)  Regrading: 

Schedule  #4  (C.  E.  #1)  Bridge  acct 4,136.62 

Schedule  9  (C.  E.  #1)  St.  Louis  acct 557.89 

4, 604. 51 

(f)  Minimum  weight  penalties : 

Schedule  #7  (C.  E.  #1)  St.  Louis  acct 324.63 

Schedule  5  (C.  E.  #1)  Bridge  acct 799.43 

Schedule  10  (C.  E.  #1)  St.  Louis  acct 223.41 

1,347.47 

(g)  Freight  assessed  contrary  to  tariffs: 

Schedule  #11  (C.  E.  #1)  St.  Louis  acct 38L60 

Schedule  11  (C,  E.  #1)  St.  Louis  acct 249: 04 

630.64 

(h)  Freight  erroneously  paid: 

Schedule  #14  (C.  B.  #1)  Dravo  acct 54100 

(1)  Excess  freight  from  Colorado: 

Schedule  #6  (C.  E.  #1)  Bridge  acct 3.496.41 

(j)  Freights  deducted  by  Gov.  on  rejections  and  mini- 
mum penalties: 

Schedule  #2  (C.  E.  #1)  Bridge  acct 4,669.06 

Schedule  #13  (C.  E.  #1)  Dravo  acct 593. 77 

5,262.83 

(k)  Damages: 

Interest  and  protest  fees 15,000.00 

Extended  overhead 53,480.00 

68,480.46 

Grand  total 218, 903. 43 

Note.—"  C.  and  E.  #1 "  and  "  C.  and  E.  #2  "  refer  to  claimant's  exhibits  bear- 
ing those  numbers  in  which  full  details  of  each  item  are  set  up.  The  term 
"  Bridge  account "  refers  to  the  Government  records  of  the  Chicago  office,  for- 
age branch.  The  term  "  Dravo  account "  refers  to  the  account  of  the  forage 
branch  at  Kansas  City.  The  "  St.  I-»ouis  account "  refers  to  the  account  of  the 
forage  branch  kept  at  St.  Louis. 

3.  On  or  about  June,  1917,  the  Government  begau  to  establish  a 
large  number  of  camps  throughout  the  West  and  Southwest  and  Col. 
Edward  E.  Dravo  was  placed  in  charge  of  the  purchase  of  forage 
for  the  Army,  with  headquarters  at  Kansas  City,  Mo.  At  that  time 
the  Carlisle  Commission  Co.  were  the  largest  hay  and  straw  dealers 
in  the  United  States,  with  offices  at  Kansas  City.  The  entry  of  the 
(government  into  the  market  forced  the  prices  on  forage  up  to  an 
unreasonable  level.  The  ordinary  Government  methods  of  purchas- 
ing forage  became  impractical,  and  in  this  situation  Col.  Dravo  and 
Capt.  (afterwards  Maj.)  Albert  W.  Warren,  in  charge  of  purchase 
of  hay  and  straw,  called  upon  the  Carlisle  Commission  Co.  for  help 
and  for  suggestions  which  would  enable  the  Government  not  only  to 
procure  the  hay  and  straw  which  were  so  absolutely  necessary  to 
meet  the  requirements  of  the  large  number  of  animals,  but  to  secure 
their  assistance  in  an  endeavor  to  keep  the  price  of  hay  from  rising 
beyond  a  reasonable  figure.    As  a  result  of  this  conference,  it  be- 
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came  evident  that  the  Government  method  of  advertising  for  bids  on 
large  quantities  of  forage  for  delivery  over  a  prolonged  period  would 
necessarily  force  the  market  to  a  point  which  was  deemed  unreason- 
able. As  contractors  could  not  assume  the  risk  of  contracting,  sub- 
ject to  Government  inspection  and  rejection  at  destination,  for  dis- 
tant future  delivery  at  a  fixed  price  when  there  was  no  means  by 
which  the  market  could  be  controlled  and  where,  on  account  of  the 
then  existing  Government  methods  of  payment  and  inspection,  the  con- 
tractor would  be  compelled  to  wait  for  a  long  period  of  time  before  the 
purchase  price  would  be  available.  The  purchasing  officers  of  the 
Government  therefore  agreed  that  they  would  handle  the  forage 
business  on  a  commercial  basis,  namely,  tlmt  each  shipment,  or  a 
large  percentage  of  each  shipment,  would  be  paid  for  in  cash  on 
presentation  of  drafts  with  bill  of  lading,  weight,  and  grade  certificate 
attached ;  that  hay  would  be  graded  by  competent  inspectors  and  in 
accordance  with  the  commercial  rules  of  grading  then  existing  in  the 
trade ;  that  commercial  practices  then  existing  in  the  trade  would  be 
employed  by  the  Government  in  the  matter  of  weighing ;  keeping  the 
vendor  supplied  with  records  and  information ;  making  prompt  final 
settlements  and  furnishing  the  necessary  information  to  enable  the 
contractor  to  conduct  his  business  with  his  vendors  upon  the  recog- 
nized commercial  basis.  Tt  was  further  stipulated  that  the  Govern- 
ment would  furnish,  or  have  furnished,  the  necessary  cars  needed  to 
fill  the  contracts  and  handle  traffic  matters,  such  as  routing,  etc. 

4.  The  evidence  shows  that  in  consideration  of  these  promises  the 
claimant  agreed  that  he  would  give  up  the  major  portion  of  his  com- 
mercial business  and  increase  his  organization  to  efficiently  fulfill 
the  Government  requirements  in  furnishing  hay  and  straw ;  that  he 
would  bid  on  the  Government  requirements  to  the  extent  of  his 
ability  to  supply  them;  and  that  he  would  utilize  his  large  buying 
power  and  organization  to  hold  prices  at  a  reasonable  level. 

5.  The  evidence  in  regard  to  this  agreement  is  clear,  and  the  bear- 
ing and  manner  of  testifying  of  the  officers  carried  conviction.  It  is 
manifestly  impossible  to  give  the  entire  evidence  here,  but  it  is  in 
the  transcript  and  a  running  statement  of  the  most  pertinent  testi- 
mony follows : 

6.  Capt.  (afterwards  Maj.)  Albert  W.  Warren,  the  purchasing 
officer,  testified  as  follows : 

"  I  then  talked  the  matter  over  with  Col.  Dravo,  who  was  in 
charge  as  depot  quartermaster,  and  secured  his  authority  to  go  into 
the  market  like  the  merchants  and  buy  hay  in  the  open  market,  and 
the  colonel  instructed  me  to  adopt  the  plan,  and  I  told  Mr.  Carlisle 
and  he  cut  his  prices  on  his  initial  sale  of  1,000  cars  around  $7  or  $8 
a  ton.    His  action  was  a  criterion  for  others  to  go  by,  and  on  account 
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of  his  cooperation  the  Government  saved  many  millions  of  dollars 
over  the  old  system  of  buying  hay  under  the  advertising.,  I  have 
always  given  Mr.  Carlisle  more  credit  than  any  other  one  in  belping 
out  in  that  respect.  Mr.  Carlisle  agreed  that  we  should  use  his  traffic 
department  and  information  when  we  needed  it,  and  we  used  it  to  get 
information  as  to  what  to  do  with  hay  we  bought  from  others  besides 
Mr.  Carlisle.  It  was  a  valuable  thing  for  the  Government  and  it 
helped  to  save  a  great  amount  of  money.  Mr.  Carlisle  said  he  could 
afford  to  sell  hav  under  the  regular  commercial  conditions  on  a  much 
closer  margin  than  he  could  on  long-time  contracts.  It  was  under- 
stood that  the  business  would  be  conducted  on  commercial  lines ;  that 
he  would  receive  two  payments,  80%  on  presentation  of  invoice  with 
bill  of  lading,  inspection  certificate  as  to  grade,  certificate  of  weight, 
and  the  remaining  20%  promptly  upon  receipt  of  the  car  at 
destination.  It  was  also  understood  that  the  weights  would  k 
properly  taken  and  checked  up  by  the  Government  after  the  manner 
of  good  commercial  usage,  and  the  weights  were  to  be  returned  as 
soon  as  the  cars  were  unloaded  at  destination.  I  gave  him  the  assur- 
ance myself  that  the  business  would  be  handled  as  in  the  ordinary 
commercial  business,  which  was  the  plan  that  I  had  evolved ;  that  in 
consideration  of  his  making  these  pnces  he  would  get  that  consideri- 
tion  from  the  Government. 

"I  also  agreed  that  the  Government  should  furnish  the  cars  for 
the  shipments." 

Capt.  Nelson  L.  Coombs,  Quartermaster  Corps,  executive  and  dis- 
bursing officer  for  the  quartermaster  stationed  at  Kansas  City  from 
July,  1917,  to  June,  1918,  and  at  Chicago  from  June,  1918,  to  October, 
1919,  and  who,  the  evidence  shows,  was  in  constant  contact  with  the 
claimant  company  and  with  the  business  of  purchasing  and  paying 
for  forage,  testifies : 

"Most  of  the  contractors  who  made  bids  made  bids  conditioned 
upon  the  Government's  adopting  the  commercial  practice.  One  of 
the  assistants  to  Quartermaster  General  Sharpe  came  to  Kansas 
City,  made  his  survey  of  what  we  were  up  against,  and  there  was  an 
order  issued  by  General  Sharpe,  and  througn  Colonel  Dravo,  to  the 
purchasing  and  disbursing  officers,  to  adopt  in  every  manner  that  ve 
could  find  possible  a  procedure  that  would  conform  to  the  commercial 

? practice  in  the  purchasing  of  and  contracting  with  the  supplies  of 
orage  at  Kansas  City.  The  authority  given  Colonel  Dravo  was 
from  the  Secretary  of  *War,  I  think,  dated  June  2,  1917,  and  I  know 
that  on  all  the  contracts  that  were  placed  under  Colonel  Dravo,  the 
contractors  were  informed  that  that  part  of  the  business  with  the 
Government  was  to  be  conducted  on  a  strictly  commercial  basis,  and 
we  did  carry  out  the  commercial  practice  at  the  Kansas  City  depot. 
And  in  many  cases  that  was  the  reason  the  contractors  were  willing  to 
accept  our  contracts  irrespective  of  the  fact  that  it  specified  the 
weights  and  grades  at  destination  were  to  govern.  And  on  account 
of  tnese  promises  that  the  business  was  to  be  handled  on  a  com- 
mercial basis  we  were  able  to  buy  hay  at  from  $4  to  $10  a  ton  less." 
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Boy  Petrie,  civilian  employee,  forage  branch,  Chicago,  from  Sep- 
tember, 1917,  to  Norember,  1918,  states : 

"  It  was  the  understanding  that  when  a  contractor  sold  us  hay  we 
would  supply  him  with  equipment  with  which  to  load  it.  We  found 
in  many  instances  we  could  not  live  up  to  our  promises." 

Neil  R.  Markle,  captain,  Quartermaster  Corps,  assistant  to  purchas- 
ing quartermaster,  Kansas  City,  in  charge  of  transportation  con- 
nected with  the  purchasing,  inspecting,  and  shipping  of  sustenance 
and  forage,  testifies : 

"  In  1917,  and  later  in  1918,  it  was  absolutely  imperative  that  hay 
and  straw  be  rushed  to  the  camps  in  order  to  keep  the  horses  from 
starvation.  Mr.  Longan,  transportation  man  of  the  Carlisle  Com- 
mission Co.,  furnished  me  every  cooperation,  and  his  services  were 
of  inestimable  value.  He  was  the  best  posted  rate  and  transportation 
man  in  our  territory.  The  assistance  that  Mr.  Longan  and  Mr. 
Carlisle  gave  me  had  the  effect,  I  firmly  believe,  of  saving  thousands 
of  animals  from  absolute  starvation,  and  the  plan  whereby  this  was 
accomplished  was  evolved  by  Mr.  Longan.  The  use  of  the  system 
which  was  evolved  had  the  effect  of  increasing  the  Carlisle  Commis- 
sion Company's  force,  for  it  required  a  great  deal  of  tracing.  I  am 
firmly  convinced  that  if  Mr.  Carlisle's  office  had  not  rendered  us 
the  cooperation  which  they  did,  many  horses  at  camps  would  abso- 
lutely have  starved.  They  saw  the  condition  we  faced.  No  words 
can  portray  the  seriousness  of  the  situation  as  it  existed.  Mr. 
Carlisle  furnished  us  with  at  least  80  per  cent  of  all  the  hay  and  straw 
for  the  camps  in  question.  A  shipper  was  expected  to  use  a  car  if  the 
railroads  set  it  in,  a  freight  car  was  a  freight  car.  He  had  no  choice 
in  the  matter.  He  had  to  lose  the  car  or  load  it,  and  it  was  a  physical 
impossibility  to  load  hay  on  a  34-foot  car  with  a  minimum  load  of 
hay,  and  such  cars  were  often  set  for  loading.  Most  of  the  cars  which 
were  furnished  for  hay  were  cars  which  were  absolutely  unfit  for  that 
purpose.  Out  of  107  box  cars  that  were  received  in  a  given  period, 
nine  of  them  only  were  strictly  fit  for  loading.  If  he  wanted  to  load 
his  hdLj  he  had  better  use  the  cars  that  were  sent  there  for  the  hay, 
otherwise  there  might  not  be  any  cars  sent  over  for  the  next  two  or 
three  weeks.  He  iu>solutely  had  no  option  whatever.  It  was  up  to 
him  to  load  these  cars." 

7.  The  evidence  further  shows  that  after  the  making  of  the  in- 
formal agreement  it  became  necessary,  in  order  to  carry  out  said 
agreement  for  claimant,  to  make  innumerable  bids  on  quantity  re- 
quirements for  the  various  camps  which  were  later  reduced  by  the 
Government  to  writing  in  the  form  of  a  letter  of  acceptance  and 
sometimes  in  the  form  of  a  purchase  order.  These  letters  of  ac- 
ceptance and  purchase  orders  were  merely  supplementary  to  the 
larger  basic  informal  contract  originally  entered  into  and  were  not 
inconsistent  with  the  terms  of  the  informal  contract. 

8.  The  evidence  also  shows  that  the  Carlisle  Conmiission  Co. 
furnished  during  the  period  of  the  war  some  20,000  carloads  of  hay 
and  straw  to  the  Government;  that  they  made  shipments  to  some 
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101  camps;  that  claimant  never  defaulted  on  a  single  contract,  and 
was  the  mainstay  and  reliance  of  the  forage  branch  of  the  Gov- 
ernment for  its  supply  of  hay  and  straw  for  the  camps  in  the 
South  and  Southwest.  The  evidence  shows  that  every  car  of  hay  and 
straw  which  was  shipped  out  by  the  claimant  company  had  certified 
grade  <jertificates  either  by  the  inspectors  of  the  National  Hay  As- 
sociation, or  attested  under  oath  by  reliable  disinterested  parties  at 
the  point  of  origin.  The  hay,  of  course,  could  not  all  pass  through 
Kansas  City,  as  much  of  it  originated  at  way  stations  throughout 
Kansas,  Missouri,  Oklahoma,  and  Colorado,  but  the  greatest  care  was 
exercised  to  see  that  the  hay  shipped  was  up  to  grade  and  to  see  that 
the  weights  as  shown  were  the  correct  weights. 

9.  However,  when  the  shipments  began  to  arrive  at  the  various 
camps,  on  account  of  the  congested  condition  at  said  camps  and  on 
account  of  the  inexperience  of  the  inspectors,  and  on  account  of 
there  being  no  scales  upon  which  the  hay  could  be  weighed,  many 
rejections  and  arbitrary  reductions  in  weights  occurred,  the  principal 
camps  being  Eagle  Pass,  Tex.;  Sam  Houston,  Tex.;  Logan,  Tex.; 
Travis,  Tex.;  Remount  Tex.;  Fort  Mac  Arthur,  Tex.;  Stanley,  Tex.; 
and  Funston,  Kans.  At  these  points  the  rejections  were  many 
and  for  the  most  part  unwarranted.  Frequently  no  notice  would 
be  given  the  shipper  of  the  rejection  and  the  car  would  remain  at 
the  camp  with  car  service  accruing,  sometimes  as  long  as  a  month. 
Sometimes  the  inspector  would  take  part  of  the  hay  and  reject 
the  balance,  and  the  railroad  would  finally  sell  the  hay  at  the 
nearest  market  in  order  to  cover  the  freight  and  demurrage  charges. 
The  whole  record  abounds  in  instances  of  this  kind.  The  exhibits, 
covering  137  pages  of  the  transcript,  set  forth  clearly  the  condition 
which  existed  at  the  camps.  Cars  shipped  in  April  would  not  be 
heard  from  by  the  contractor  and  he  would  not  be  furnished  weights 
until  as  late  as  October.  Claimant's  exhibits  4,  6,  6,  and  7  ^ow 
instances  of  over  800  cases  of  this  character.  The  evidence  also 
shows  that  the  inspectors  frequently  subjected  the  hay  to  only  a 
car-door  inspection,  which  is  manifestly  unfair  to  the  contractor,  the 
evidence  showing  that  it  is  absolutely  impossible  to  inspect  properly 
the  contents  of  a  carload  of  hay  by  a  car-door  inspection.  The 
following  extracts  from  the  testimony  will  show  the  condition  which 

existed : 

Maj.  Harvey  A.  Owens.  Quartermaster  Corps,  forage  bi-anch,  in 
charge  of  organization,  Chicago,  111.,  testified: 

"  I  am  quite  sure  we  had  a  few  very  competent  men  as  inspectors, 
out  I  am  just  as  sure  that  possibly  75%  of  them  knew  nothing 
about  hay,  and  the  slight  training  that  they  received  was  not  suffi- 
cient to  Varrant  calling  them  hay  inspectors.  We  had  just  lots 
of  trouble  at  Camp  MacArthur,  and  the  rejections  there  caused  more 
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or  less  trouble,  because  MacArthur  was  an  out-of-the-way  switch. 
Shippers  complained  bitterly  of  inspection  at  MacArthur.  Mr.  Ford, 
of  Ford  Brothers,  very  capable  people  in  Texas,  refused  to  ship  to 
MacArthur.  He  absolutely  would  not  stand  for  the  inspection  at 
that  point.  Mr.  Carlisle  made  constant  complaint  as  to  inspection 
at  that  point.  If  a  car  was  rejected  at  MacArthur  there  was  mighty 
little  chance  for  the  contractor  to  get  out.  Camp  Travis  also  gave 
us  a  great  deal  of  trouble  because  of  the  vast  amount  of  forage  that 
went  there.  There  was  also  a  great  deal  of  trouble  at  Ft.  Sam 
Houston." 

Capt.  Coombs  testified  relative  to  the  inspection  at  MacArthur :  • 

"At  one  time  the  Com  Belt  Railroad  reported  to  our  oiBce  in 
Chicago  that  they  had  on  their  sidetracks,  all  the  available  said 
tracks  for  100  miles  of  their  railroad,  clogged  with  rejected  hay  and 
hay  that  had  not  been  inspected.  At  MacArthur  we  had  no  scales. 
Inspection  was  being  made  by  a  constantly  changing  personnel 
because  of  the  fact  that  troops  down  there  wei'e  moving  so  rapidly. 
There  was  just  a  condition  of  changing  and  mix-up  and  misunder- 
standing to  such  an  extent  that  it  made  it  very  difficult.  Many  of 
the  contractors  would  not  ship  to  this  point.  Camp  Logan  was 
very  bad.  We  had  a  man  there  inspecting  hay  who  haa  been  a 
tailor.  He  was  conscientiously  doing  what  he  thought  was  his  duty, 
but  he  did  not  know  hay.  At  Camp  Sam  Houston  there  were  so 
many  changes  of  personnel  that  it  would  not  be  any  wonder  if  they 
had  a  condition  there  that  resulted  in  unwarranted  rejections  by  the 
score,  because  the  men  down  there  were  unfamiliar  with  the  hay 
which  was  being  shipped  down  from  the  north.  Camp  Travis  was 
a  small  camp,  and  most  of  Travis  supplies  were  furnished  by  Mr. 
Carlisle  or  the  Ford  Co.  or  Webster.  Webster  subsequently  would 
not  ship  any  more  to  Travis,  and  the  forage-purchasing  officers  had 
a  great  deal  of  difficulty,  for  he  refused  to  do  it  because  he  said  he 
could  not  ship  hay  into  Travis  on  account  of  the  inspection.  Re- 
mount was  a  big  camp  with  a  big  change  of  animals.  The  worst 
part  of  Remount  was  that  it  was  on  a  line  where  when  a  car  was 
rejected  it  was  usually  a  total  loss,  because  there  was  so  much  hay 
coming  in — 100  to  150  cars  a  day — and  if  they  were  rejected  they 
were  put  on  a  sidetrack,  and  usually  they  were  so  clogged  that  it 
was  weeks  before  the  contractor  could  get  them,  and  it  was  sold 
there  in  the  markets  by  the  railroad  company.  Stanley  was  not  so 
bad,  but  the  same  general  conditions  prevailed  in  all  these  southern 
camps.  Funston  was  very  bad.  Colonel  Dravo  had  a  great  deal  of 
trouwe  at  Funston.  There  was  a  constantly  changing  personnel, 
probably  more  at  Funston  than  at  a  great  many  other  camps,  and 
naturally  our  troubles  were  multiplied.  But  Funston  possessed  one 
advantage,  and  that  was  that  if  a  car  was  rejected  and  the  shipper 
was  notified  he  could  run  the  car  into  Kansas  City  and  was  then 
able  to  sell  the  car  on  the  local  market  at  a  much  higher  price  than 
the  Government  was  paying  and  would  then  be  able  to  minimize 
his  loss.  Bowie,  they  showed  a  credit  balance  on  their  property 
record  of  some  20,000,000  pounds  of  hay.  In  other  words,  they  had 
fed  more  hay  than  they  had  been  charged  with.  They  had  not  been 
charged  with  as  much  hay  as  they  fed  by  20,000,000  pounds,  and  of 
course  the  contractor  paid  for  this." 
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on  drafts  being  over  sixty  days.  The  claimant  protested  against  the 
nonpayment  of  its  drafts,  and  in  letter  after  letter,  which  are  a  part 
of  the  record,  the  claimant  set  forth  the  critical  condition  in  which 
he  was  being  placed  through  the  violation  of  the  terms  of  the  agree- 
ment, and  notified  the  Government  that  he  was  paying  6  per  cent  in- 
terest on  the  drafts  being  held  in  Chicago.  In  regard  to  this  condi- 
tion Capt.  Coombs  testified  as  follows : 

"At  the  Kansas  City  ofiice,  under  specific  authority  from  the  Secre- 
tary of  War,  I  installed  a  method  of  payment  of  accounts,  so  that 
we  were  Vible  to  pay  the  contractor  who  had  a  contract  with  the 
Government  immediately  upon  presentation  of  his  invoices.  This 
condition  did  not  continue,  however,  after  the  forage  branch  was 
amalgamated  under  a  civilian  chief,  and  in  February,  1918,  the  pur- 
chasing officers  and  the  records  of  the  Kansas  City  forage  branch 
were  transferred  to  Chicago.  In  May,  1918,  I  was  ordered  to  Chi- 
cage  and  made  a  survey.  I  found  that  money  accounts  of  the  officer 
there  showed  disbursements  of  close  to  thirty  million  ($30,000,000) 
dollars.  On  a  further  survey  I  found  that  he  had  made  no  account- 
ability to  the  Auditor  of  the  War  Department  and  they  had  practi- 
cally twenty  million  ($20,000,000)  dollars  worth  of  lorage  which 
they  had  paid  for.  They  had  no  property  records.  They  could  not 
tell  whether  one  contractor  had  filled  his  contract  or  overfilled  his 
contract.  There  was  no  record  that  had  ever  been  built  up  as  to 
the  status  of  the  different  contractors,  and  the  banks  in  Chicago  were 
carrying  from  two  to  three  million  dollars  of  sight  drafts.  A  good 
many  sight  drafts  that  had  been  delivered  at  that  office  would 
be  sent  to  the  banks,  and  some  of  the  drafts  had  been  misplaced  in 
many  cases.  lliere  was  absolutely  no  way  of  determining  the  status 
of  the  money  accounts  and  of  course  they  had  no  property  account- 
ability, and  everybody  was  working  under  full  steam  to  try  to  get 
their  feet  on  the  floor. 

"  The  trouble  was  they  had  started  off  out  of  the  blue  sky  to  create 
an  organization.  They  had  no  idea  what  it  was  going  to  amount 
to  and  their  personnel  was  inadequate.  Instead  of  anticipating 
things  they  had  tried  to  go  on  with  eight  or  ten  clerks. 

"  In  May,  1918,  when  I  went  to  Chicago,  they  had  no  records  on 
which  any  basis  could  be  formed.  We  had  to  put  in  a  great  many 
accountants  to  build  up  car  records,  to  build  up  contract  records, 
to  build  up  money  records,  and  to  build  up  all  the  records  that  were 
necessary  in  the  computation  of  these  facts.  It  was  not-  until  the 
latter  part  of  August  or  the  first  of  September,  1918,  that  these 
records  were  in  such  a  condition  that  we  could  even  attempt  to  make 
final  settlement. 

"  By  the  Kansas  City  method  of  settlement,  Colonel  Dravo's  in- 
structions and  his  promises  to  the  contractors  that  the  business 
should  be  handled  on  a  commercial  basis  was  absolutely  carried  out 
to  the  letter,  but  after  the  transferring  of  the  office  to  Chicago  it 
was  absolutely  disregarded. 

"  Mr.  Carlisle  was  furnishing  hay  to  some  101  different  camps  at 
different  times.  The  claims  show  that  the  greater  part  of  the  re- 
jections occurred  at  eight  camps,  namely,  Eagle  Pass,  Tex.;  Sam 
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Houston,  Tex.;  Logan,  Tex.;  Travis,  Tex.;  Kedmount,  Tex.;  Ft. 
McArthur,  Tex. ;  Stanley,  Tex. ;  and  Funston,  Kans. 

"  Mr.  Carlisle  came  up  to  Chicago  in  May,  1919,  and  I  had  a  con- 
ference with  G^eral  Kniskern.  It  was  June,  1919.  The  general 
called  me  into  his  office  and  told  me  that  he  had  informed  Mr.  Car- 
lisle that  we  would  entertain  his  claim  after  we  had  audited  his 
account  and  directed  that  I  give  him  a  statement  showing  Mr.  Car- 
lisle's account  and  our  present  position  and  the  estimated  time  when 
we  woidd  complete  the  claim.  We  would  not  entertain  the  subject 
as  a  claim  because  we  did  not  wish  to  start  a  claims  division.  -Mr. 
Carlisle  at  that  time  possibly  had  a  lot  of  claims  under  his  arm 
which  he  wanted  to  get  some  decision  on.  He  was  there  with  the 
idea  of  presenting  this  claim  and  General  Kniskern  told  me  that  he 
had  informed  Mr.  Carlisle  that  he  could  not  at  that  time  entertain 
the  claim  until  Ave  had  audited  the  account  to  a  point  where  we 
could  make  some  verification.  We  knew  he  was  making  claims  and 
we  knew  he  could  not  complete  his  claims  until  we  had  completed  our 
work. 

"  The  Government  audit,  not  taking  into  account  any  of  the  items 
embraced  in  the  present  claim  of  Mr.  Carlisle,  shows  Mr.  Carlisle  to 
be  indebted  to  the  Grovemment  in  the  sum  of  $39,600.55. 

"  We  tried  to  supply  these  contractors  with  cars.  We  knew  that 
cars  were  being  used  for  the  very  purpose  of  the  prosecution  of  the 
war,  and  we  were  not  very  familiar  with  just  what  a  car  carrying 
such  a  number  of  bales  would  be,  as  to  a  certain  weight,  but  we  had 
to  feed  the  animals.  We  put  in  every  car  that  we  could  get  our 
hands  on  and  when  the  cars  got  to  destination  we  found  that  th(9 
minimum  weight  of  the  car  was  so  much  and  our  weights  determined 
were  not  as  much  as  they  should  be  and  naturally  we  assumed  from 
what  we  had  understood  that  the  War  Department  would  come  back 
some  few  years  later  and  try  to  collect  the  freight  on  the  minimum 
basis,  or  the  excess,  so  that  we  tried  to  protect  our  interests  by  making 
a  deduction  at  this  time,  notwithstanding  the  fact  that  we  agreed  to 
furnish  the  cars,  and,  as  a  matter  of  fact,  assumed  responsibility  for 
the  cars  that  were  supplied  for  the  contractors  to  load  this  hay,  and 
naturally  we  expected  that  a  good  many  of  these  things  would  at 
some  future  date  be  determined  upon  through  some  method  that 
would  be  evolved.  We  were  not  concerned  then  about  claims,  but 
about  feeding  the  animals. 

"Mr.  Carlisle  and  his  organization  were  very  highly  thought  of 
by  the  officers  and  we  found  his  services  extremely  valuable  in  the 
carrying  out  of  the  big  job  we  had  to  do." 

Maj.  Owens  testified  in  regard  to  the  condition  existing,  as  follows : 

"The  forage  branch  in  Chicago  was  established  there  for  the 
purpose  of  coordinating  the  purchases  and  in  organizing  the  division 
with  Mr.  Bridge  at  the  head.  At  the  outset  they  confined  their 
organization  plans  and  purchases  to  agree  to  the  commercial  methods 
that  were  to  be  inaugurated  and  they  overlooked  entirely  the  detail 
work  that  was  going  to  follow  in  the  handling  of  drafts,  the  various 
papers,  inspections,  and  so  forth.  Consequently,  the  original  forage 
branch  consisted  of  about  thirty  clerks,  ten  of  them  in  the  Finance 
Department,  and  for  about  the  first  thirty  days  they  were  competent 
to  handle  that  business,  then  the  inspection  reports  and  final  pay- 
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ments  became  necessary  and  on  that  account  they  immediately  neg- 
lected the  original  drafts  until  they  owed  banks  in  Chicago  two 
million  ($2,000,000)  dollars. 

^'  We  built  the  organization  up  in  less  than  four  months,  from  ten 
clerks  in  the  Finance  Department,  uAtil  we  had  practicalW  400.  I 
found  bank  drafts  with  all  of  the  original  papers  attached  &ed  away 
in  the  general  letter  file.  The  average  aeiay  on  drafts  was  over 
sixty  days.  We  had  constantly  changing  instructions  from  Wash- 
ington and  it  became  necessary  to  change  our  system.  The  armistice 
came  along  before  we  really  got  under  headway." 

11.  The  evidence  establishes  the  fact  that  the  Carlisle  Commission 
Co.  were  the  largest  dealers  in  hay  and  straw  in  the  United  States: 
that  on  account  of  their  long  experience,  extensive  coimections,  facili- 
ties, efficient  organization,  absolute  honesty  and  integrity,  they  were 
in  position  to,  and  actually  did,  handle  over  80  per  cent  of  the  hay 
and  straw  needed  for  the  Army  camps  for  the  South  and  Southwest : 
that  the  Carlisle  Commission  Co.  in  good  faith  entered  into  an  agree- 
ment with  Col.  Edward  E.  Dravo  and  Capt.  (afterwards  Maj.) 
Albert  W.  Warren,  contracting  and  purchasing  -officers,  Quarter- 
master Corps,  by  the  terms  of  which  said  agreement  the  Carlisle 
Commission  Co.  were  to  discontinue  the  major  part  of  their  com- 
mercial business  and  devote  their  organization  to  Government 
usages ;  were  to  furnish  the  Government  with  all  the  hay  and  strav 
which  they  could  obtain  at  prices  to  be  agreed  upon  from  time  to 
time,  to  be  shipped  in  such  quantities  and  to  such  camps  as  might 
be  designated  by  the  Government  by  letters  of  acceptance  or  pur- 
chase orders,  the  hay  or  straw  to  be  delivered  to  the  GovermneEt 
f .  o.  b.  loading  points  specified  in  said  letters  of  acceptance  or  purchase 
orders,  the  Government  to  pay  the  freight  charges  and  to  furpkh 
or  cause  to  be  furnished  cars  in  which  to  load  said  hay  or  straw,  the 
hay  or  straw  to  be  subject  to  inspection  at  destination  as  to  both 
grade  and  weight  in  accordance  with  the  commercial  rules  then  ex- 
isting in  the  trade,  which  commercial  rules  provided  for  grading 
by  a  competent  inspector  in  accordance  with  the  rules  and  grades  as 
established  by  the  National  Hay  Association,  and  for  actual  weights. 
the  vendor  to  be  notified  promptly  of  any  rejections;  sworn  cer- 
tificates of  weights  and  grade  to  accompany  each  invoice  with  bill  of 
lading  attached,  and  upon  presentation  of  such  invoice  with  such 
papers  attached  the  vendor  was  to  be  paid  80  per  cent  of  the  invoice 
price,  the  remaining  20  per  cent  to  be  promptly  paid  upon  receipt  of 
the  car  at  destination. 

12.  Under  this  agreement  the  claimant  furnished  approximately 
20,000  cars  of  hay  and  straw,  shipped  to  some  101  camps,  filled  every 
order  issued  to  it  at  prices  which  afforded  only  a  small  margin  vary- 
ing from  $1  to  $2  a  ton. 
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13.  The  camps  became  so  large,  the  number  of  animals  so  great, 
the  need  so  pressing  that  the  Government  was  unable  to  provide 
adequate  facilities  for,  or  competent  inspection  of,  and  large  quanti- 
ties of  hay  and  straw  were  rejected  at  destination  without  cause. 
Weights  were  changed  arbitrarily  without  any  actual  weighing,  parts 
of  caj:load  shipments  were  accepted  and  the  balance  rejected,  abso- 
lutely contrary  to  the  commercial  practice,  involving  in  most  cases 
a  total  loss  of  the  portion  rejected.  Cars  would  be  regraded  and  an 
arbitrary  discount  taken  from  the  invoice  without  the  knowledge  or 
consent  of  the  claimant  and  over  its  protest ;  minimum  weight  penal- 
ties were  imposed  upon  the  claimant  because  cars  did  not  contain  the 
minimum  weight  of  hay  when  it  was  physically  impossible  to  load 
the  cars  furnished  to  the  minimum  weight  specified  in  the  railroad 
classifications  on  account  of  the  cubic  capacity  of  said  cars  although 
the  cars  were  furnished  by  the  Govenunent  and  claimant  had  no 
option  but  to  load  same,  and  claimant  actually  put  every  bale  of  hay 
possible  in  said  cars.  The  agreement  provided  that  claimant  should 
furnish  the  hay  or  straw  f.  o.  b.  cars  loading  point,  the  Government 
to  pay  the  freight,  but  through  clerical  errors  the  claimant  was 
assessed  with  freight  and  same  was  deducted  from  payments  made. 
By  the  terms  of  the  agreement  claimant  was  to  be  paid  80  per  cent 
of  the  invoice  in  cash  upon  presentation  of  invoice  with  bill  of  lading 
and  certified  certificates  of  grade  and  weights  attached.  This  was 
not  done  and  drafts  were  held  for  long  periods,  in  many  instances 
as  long  as  60  days,  upon  which  drafts  the  claimant  was  compelled 
to  pay  interest  and  protest  fees  to  the  banks.  The  final,  or  20  per 
cent  payment,  was  also  withheld  for  months  after  the  receipt  of  the 
cars.  The  immense  amount  of  work  created  by  these  failures  on  the 
part  of  the  Government  forced  the  claimant  to  very  largely  increase 
its  office  force.  It  had  to  put  more  men  on  the  road,  increase  its 
clerical  help  to  trace  cars  and  secure  information  from  the  camp 
inspectors  and  quartermaster,  and  added  materially  to  its  overhead 
expenses.  It  was  not  until  the  summer  of  1920  that  the  Government 
tinaUy  completed  the  audit  of  the  account. 

14.  Government  auditors  from  the  Chicago  forage  branch  were  at 
the  hearing  with  their  books  and  papers  and  testified.  All  the  items 
as  claimed  by  claimant  have  been  carefully  checked  by  the  Govern- 
ment auditors  and  checked  and  sworn  to  by  certified  public  ac- 
countants. 

DECISION. 

1.  There  is  no  dispute  as  to  the  correctness  of  the  items  set  up  in 
the  claim,  the  audits  have  been  thorough,  and  it  is  unnecessary  to 
describe  them  here. 
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2.  There  are  only  two  points  at  issue : 

First. — ^Was  the  claim  filed  prior  to  June  30,  1919,  so  as  to  pcnnit 
of  its  consideration  under  the  Dent  Act  of  March  2, 1919  ? 

The  evidence  shows  that  as  early  as  September  26, 1918,  the  claim- 
ant, by  letter,  notified  Mr.  George  S.  Bridge,  chief  of  the  forage 
branch,  Chicago,  that  it  would  make  claims  for  these  losses,  and  on 
October  31,  1918,  it  filed  claims  on  a  number  of  cars  and  again  gave 
notice  that  it  would  file  other  claims  in  detail  as  fast  as  the  Govern- 
ment records  were  brought  up  so  that  the  actual  figures  could  be 
stated.  In  June,  1919,  claimant  in  person  called  upon  Gen.  Knis- 
kern,  in  charge  of  the  settlement  of  forage  acounts,  Chicago,  and 
presented  his  claim,  which  he  had  with  him,  and  was  told  that  same 
would  be  entertained  as  soon  as  the  Government  could  get  its  records 
up.  The  Board  is,  therefore,  of  the  opinion  that  the  claim  was 
filed  prior  to  June  30, 1919. 

Second. — ^Whether  there  was  such  a  merger  of  the  original  in- 
formal agreement  in  the  written  letters  of  acceptance  and  purchase 
orders  as  to  supersede  the  original  informal  agreement. 

The  doctrine  of  merger  applies  only  where  the  terms  of  the  first 
contract  are  at  variance  or  inconsistent  with  the  terms  of  the  second 
or  written  instrument,  it  being  well  settled  that  a  subsequent  written 
contract  does  not  merge  or  supersede  previous  oral  contracts  not  in- 
consistent therewith.  The  rule  is  stated  in  many  cases  and  in  tlie 
textbooks  and  in  Uhlig  v.  Bamum  (43  Neb.  564,  61  N.  W.  749) 
the  court  says : 

"A  new  contract  with  reference  to  the  subject  matter  of  a  fonner 
does  not  supersede  the  former  and  destroy  its  obligations  except  in 
so  far  as  the  new  one  is  inconsistent  therewith,  when  it  is  evident 
from  an  inspection  of  the  contract  and  from  an  examination  of  the 
circumstances  that  the  parties  did  not  intend  the  new  contract  to 
supersede  the  old  but  intended  it  to  be  supplementary  thereto." 

Elliott  on  Contracts,  volume  3,  page  12,  section  1867,  states  the  rule 
in  the  following  language : 

"  The  inconsistencv  of  the  new  terms  with  the  old  must  be  such 

%.' 

that  they  can  not  stand  together,  or  it  must  at  least  in  some  way  ap- 
pear that  the  parties  intended  to  discharge  the  old  contract  in  order 
for  the  new  contract  to  have  that  effect  in  itself." 

In  Louisville^  etc,  R,  R.  Co.  v.  Cray  croft  (12  Ind.  Appeals,  203)  at 
page  205,  it  is  held  that — 

"  While  a  written  contract  merges  into  itself  all  prior  oral  negotia- 
tions with  reference  to  that  contract,  it  by  no  means  necessarily 
merges  into  itself  all  other  contracts  actually  entered  into  between  the 
parties  even  though  relating  to  the  same  property." 
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In  Whithech  v.  Maine  (16  N.  Y.  632,  p.  535)  the  court  uses  the 
following  language: 

"  It  is  a  general  rule  of  evidence  as  well  settled  as  it  is  salutary  that 
a  written  contract  executed  between  parties  supersedes  all  other  prior 
negotiations  and  agreeihents  upon  the  same  subject.  This  is  especially 
true  when  the  contract  is  an  executed  one  and  those  which  preceded  it 
were  in  their  nature  executory  and  looked  for  their  consummation  to  a 
"Conveyance  afterwards  to  be  made.  The  rule,  however,  is  not  applica- 
ble where  the  last  contract  covers  only  a  part  of  the  subjects  embraced 
in  the  prior  one.  Where,  for  example,  one  contracts  for  a  specified 
consideration  to  convey  land  at  a  future  time  and  to  do  at  a  still  later 
period  other  acts  for  the  benefit  of  the  other  contracting  party,  or 
where  the  contract  is  for  a  series  of  acts  to  be  performed  at  successive 
•periods,  it  is  plain  that  a  prior  contract  is  superseded  only  as  to  such 
of  its  provisions  as  are  covered  by  a  conveyance  made  pursuant  to 
its  terms.  TTie  agreement  remains  in  fvJl  force  as  to  all  its  other 
provisions.  This  is  so  obvious  from  the  reason  of  the  thing  that  we 
need  not  seek  for  authority  to  sustain  it." 

3.  In  the  instant  case  the  letters  of  acceptance  and  purchase  orders 
contain  nothing  at  variance  from  or  inconsistent  with  the  terms  of  the 
oral  agreement.  They  simply  state  that  claimant's  bid  has  been  ac- 
cepted for  a  certain  number  of  cars  of  hay  or  straw  at  a  certain  price 
per  ton  f .  o  b.  cars,  point  of  loading,  to  be  shipped  from  within  a 
designated  territory  to  a  designated  camp  subject  to  inspection  at 
destination,  80  per  cent  of  invoice  to  be  paid  upon  presentation  of 
draft,  the  balance  20  per  cent  upon  receipt  of  car  at  destination.  The 
letters  of  acceptance  and  purchase  orders  were  not  the  contract  under 
which  either  the  claimant  or  the  Government  were  operating,  they 
are  simply  evidence  of  some  of  the  details.  It  is,  therefore,  apparent 
that  the  doctrine  of  merger  does  not  apply  where — 

(1)  The  contracts  in  question  are  not  inconsistent;  and 

(2)  Where  it  is  not  the  intention  of  the  parties  that  the  first  con- 
tract should  be  merged  into  or  superseded  by  the  subsequent  contract 
or  contracts. 

4.  The  testimony  of  the  officers  and  of  the  claimant  establishes 
beyond  a  doubt  that  there  was  no  variance  or  inconsistency  and 
that  at  no  time  was  it  the  intention  of  the  parties  to  merge  or 
supersede  the  oral  contract  by  the  letters  of  acceptance  or  purchase 
orders.  The  contracting  officers  intended,  and  endeavored  at  all 
times,  to  carry  out  the  terras  of  the  oral  agreement  which  was  the 
real  and  subsisting  contract;  but  were  prevented  from  doing  so  by 
force  of  circumstances  beyond  their  control  and  before  they  could 
establish  an  efficient  organization  for  the  performance  of  the  Gov- 
ernment obligation,  hostilities  ceased. 

5.  The  equities  of  the  case  are  all  with  the  claimant.  The  Gov- 
ernment received  all  of  the  services  contracted  for,  received  all  of 
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the  hay  and  straw,  received  the  benefit  of  millions  of  dollars  saved 
it  by  the  efforts  and  action  of  the  claimant  and  is  not  called  upon 
to  pay  out  one  dollar  for  which  it  has  not  received  full  value.  The 
claimant  has  made  no  profit  by  the  transaction,  is  in  fact  financially 
a  ruined  man,  made  so  by  the  failure  of  the  Government  to  carry 
out  its  part  of  the  agreement.  He  has  only  his  untarnished  honor 
left.  The  case  is  one  to  which  the  act  of  March  2,  1919,  is  directly 
applicable,  the  legal  rights  of  the  claimant  being  equally  as  clear  as 
its  equitable  rights. 

6.  The  Board,  therefore,  upon  all  of  the  evidence,  is  of  the  opinion 
that  an  agreement  within  the  purview  of  the  act  of  March  2,  1919, 
was  entered  into  between  the  Carlisle  Commission  Co.  and  the  Gov* 
ernment,  whereby  the  Government  became  obligated  to  reimburse  the 
claimant  for  services  rendered,  for  facilities  and  supplies  furnished 
and  for  expenditures  made  upon  the  faith  of  said  agreement. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
purchase  section  for  appropriate  action  thereon. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section ;  Col.  Hull  concurring  for  the  War  Department  Claims  Board 


October  27,  1920. 
Case  No.  3005. 

In  re  CLAIM  OF  BEEX8EIEE  ICAQEETO  CO. 

1.  CLAIir  AKD  DECISIOir.— This  claim  under  the  act  of  Xaroh  2,  1919,  for 
$26,648.37  ezpenses  of  deTelopment  and  manufacture  of  magnetos  for 
aeroplane  engines,  was  deelded  Ivy  the  Board  of  Oontraet  Adjuotment  as 
case  Ho.  601  on  October  16,  lOlO,  and  a  dooument  setting  foxth  the 
nature,  terms,  and  conditions  of  the  agreement  with  Form  C  waa  trans- 
Bitted  to  the  Claims  Board,  Air  Service,  for  award.  The  award  made 
thereon  by  the  Claims  Board,  Air  Serrice,  was  appealed  from  by  claimant 
to  the  Board  of  Contract  Adjustment,  the  appeal  being  denominated  case 
JTo.  2849.  A  decision  upon  this  appeal  was  informally  returned  to  the 
Claims  Board,  Air  Service,  which  undertook  another  audit  of  claimant's 
books  but  offered  claimant  a  settlement  of  $11,441.96,  Erroneously  based 
on  a  previous  audit.  From  this  decision  the  claimant  took  a  second 
appeal  to  the  appeal  section,  War  Department  Claims  Board  (formerly 
Board  of  Contract  Adjustment).  TTpon  consideration  of  the  previous 
record,  including  two  audits  of  claimant's  books  made  by  the  Oevem- 
ment,  it  is  Held,  that  the  former  decision  of  the  Board  of  Contract  Ad- 
justment in  this  case  conflrmed,  and  that  claimant  is  entitled  to  relief 
In  the  sum  of  $16,837.49,  subject  to  deduction  of  the  total  amount  re- 
ceived by  claimant  on  account  of  magnetos  sold  either  to  the  Qoveruy 
ment  or  to  third  parties  during  the  period  between  Xay  81,  1917,  and 
Vovember  26,  1917. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

TIKDINOfi  OF  FACT. 

This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims  Board^ 
and  is  for  the  sum  of  $25,548.37  under  the  following  circumstances : 

1.  Under  date  of  October  16, 1919,  in  case  No.  601  of  the  petitioner 
company  then  pending  before  this  Board,  it  was  found  that  an  agree- 
ment had  been  made  by  the  United  States  with  the  petitioner,  which 
bound  the  United  States  to  furnish  the  petitioner,  either  directly  or 
through  those  engaged  in  Government  work,  sufficient  orders  for  a 
certain  magneto  to  be  used  in  airplane  engines,  so  that  there  would 
be  sufficient  profits  from  such  orders  to  absorb  all  necessary  or  rea- 
sonable expenditures  made  or  obligations  incurred  in  experimental 
work  upon  the  said  magnetos  or  upon  securing  facilities,  labor,  and 
equipment  to  enable  the  petitioner  to  go  into  manufacture,  by  ma- 
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chinery,  of  the  said  perfected  magnetos,  which  might  have  been 
expended  or  incurred  by  petitioner  between  the  31st  day  of  May. 
1917,  and  the  26th  day  of  November,  1917.  In  pursuance  of  such 
decision  this  Board  made  up  and  transmitted  to  the  Claims  Board, 
Air  Service  Certificate  Form  C  and  an  accompanying  document^ 
with  directions  that  the  claim  be  adjusted  upon  a  fair  and  equitable 
basis.  The  Air  Service  Claims  Board  thereupon  considered  the 
matter,  and  undertook  to  make  certain  investigations  and  audits  of 
petitioner's  books  with  a  view  to  ascertaining  the  amount  due  under 
the  decision  of  this  Board.  The  Air  Service  Claims  Board,  however, 
misconceiving  the  facts  of  the  case  and  the  effect  of  the  former  deci- 
sioa  of  this  Board,  found  in  this  case,  on  April  25, 1920,  as  follows: 

"Whereas  proof  submitted  fails  to  show  that  the  esmenses  for 
which  claim  is  made  was  hot  absorbed  in  the  sales  price  tor  articles 
delivered,  but  on  the  other  hand  is  of  such  a  nature  as  to  strongly 
su^^est  that  the  expense  has  been  absorbed,  and 

"  Whereas  accountants  of  the  Board  have  made  a  thorough  in- 
veStigration  of  the  books  and  records  of  this  claimant  and  it  appears 
that  the  claimant  is  unable  to  submit  proof  of  its  claim; 

"Therefore  be  it  resolved  that  the  claim  be  disallowed.'^ 

From  this  finding  of  the  Claims  Board,  Air  Service,  the  petitioner 
took  an  appeal  to  this  Board. 

•  2.  It  appears  that  the  Air  Service  Claims  Board  (through  its  Xew 
York  district  office),  in  the  early  part  of  1920,  sent  an  auditor  to 
petitioner's  plant  for  the  purpose  of  going  over  petitioner's  books 
and  of  reconciling  or  modifying  the  items  of  petitioner'is  claim  as  sub- 
mitted, and  this  auditor,  Mr.  Charles  H.  Bent,  made  an  extended 
and  comprehensive  report  to  the  district  manager  of  the  liquidation 
division.  New  York,  under  date  of  February  24,  1920.  This  report 
shows  complete  investigation  and  audit  of  petitioner's  books  for 
the  purpose  of  experimental  and  beginning  of  production  costs  from 
May  31,  1917,  until  November  26,  1917,  but  excluded  any  expendi- 
tures during  the  month  of  September.  The  exclusion  of  the  Sep- 
tember expenditui'es  was  upon  the  theory,  and  pursuant  to  instruc- 
tions from  the  district  auditor,  that  there  was  a  certain  amount  of 
production  during  the  month  of  September  and  a  profit  and  that 
upon  these  grounds  the  September  expenditures  should  be  excluded. 
But  excluding  the  September  expenditures,  the  report  of  Mr,  Bent, 
the  auditor,  showed  allowable  expenditures  for  the  purposes  named 
of  $11,441.95'  and  a  large  number  of  items  of  expenditure  of  the 
same  nature  which,  though  checked  up  arid  fofind  to  have  been  made, 
were  not  passed  upon  by  the  auditor  and  were  submitted  to  this 
Board  for  determination.  When  Mr.  BentV  report  was  submitted 
to  Mr.  C.  E.  Varcoe,  who  was  the  district  manager  of  the  liquida- 
tion division  of  the  Air  Service  at  Tffew  Yoirk,  Mr.  Varcoe,  went 
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over  it,  and  acting  also  under  a  complete  misconception  as  to  the 
nature  and  purpose  of  the  decision  of  this  Board,  reached  the  con- 
clusion that  petitioner  was  entitled  to  nothing  and  so  reported  to 
the  Claims  Board,  Air  Service, 

3.  The  Claims  Board  of  the  Air  Service,  following  the  recom- 
mendation thus  made,  concluded  that  petitioner  was  entitled  to  noth- 
ing and  refused  to  grant  claimant  any  relief. 

4.  Petitioner  thereupon  appealed  to  the  then  Board  of  Contract 
Adjustment,  his  claim  being  given  No.  2649,  in  which  a  decision  was 
rendered  by  Lieut.  Col.  Ashby  Williams,  but  never  sent  out  by  this 
Board,  and  all  the  papers  were  informally  returned  to  the  Air 
Service  Claims  Board,  who  sent  Mr.  Lebherz,  another  accountant, 
to  audit  the  books  of  the  Berkshire  Magneto  Co.,  and  he  under  date 
of  July  30,  1920,  submitted  a  report  and  attached  thereto  Exhibit 
4  as  follows : 

Exhibit  4. — BtrksMre  Magneto  Co,,  Pittsfleld,  Mass,    Expenses  from  May  SI, 

1917y  to  November  26,  1917, 


Aoooimt. 


Watchman 

Purchases 

If  olds.  Jigs,  and  dks . 


Productive  labor  and  bonus . 

Indirect  labor 

Salaries 


Tools  and  miscellaneous  expenses. . . 

Development 

Insurance 

Telephone,  telegraph,  and  postage. . 


Office  supplies 

Freight  and  cartage 

Light,  heat,  and  power. 

Rent 

Travel  ing  expenses 


Boxing  and  shipping 

Taxes 

Investment  charges,  5  months. 


Berkshire  Magneto  Co 

Petty  cash  (miscellaneous  expenses) 


Deductions. 


Total. 


$m.45 
2,750.45 
4,128.01 

4,322.47 

528.69 

3,364.80 

«0».61 
337.74 
118.86 
103.88 

07.60 

34.77 

342.41 

210.00 

1,453.56 

34.00 

162.46 

1,661.01 

3,303.41 

94.19 


28,853.18 
634.47 


Suspense. 


Sales. 


23,218.71 
6,691.22 


Net  loss  for  period. 


16,527.49 


S458.67 


310.00 


63.31 


Remarks. 


125.33 


207.09 


1,164.40 


10  per  cent  deducted  from  cost  for  use  oa 
Willys-Overland  contract. 


Time  charged  by  F.  R.  Shaw  as  treasurer 
of  the  company. 


Resident  phone  expense  and  postage  ao^ 
count,  no  bills  available. 

No  bills  or  receipts  to  support  payment.. 


Traveling  expenses  of  F.  R.  Shaw,  treas- 
urer of  the  company. 


This  amount  represents  6  per  cent  on  in*- 

vested  capital  of  166,440.42. 
Material  taken  from  the  contractor'&  stock 

room. 


Deductiooos: 

PundilngdIeNo.3102 $65.00 

Inventory  Nov.  26, 1917 389.89 

Scrap  sales •. 180,08 


Sales: 

Sales  from  May  31, 1917,  to  Nov.  28, 1917. 


634.47 
6,691.22 


Moulds,  jlgit  and  tools  to  become  the  property  of  the  €k>Ternment,  except  one  punching 
die.  No.  8102,  which  the  contractor  has  allowed  full  value,  $66.  The  contractor  has  made 
an  offer,  as  per  letter  attached,  of  $60  for  the  above  tools,  $468.67  having  been  deducted 
from  the  cost  of  same  for  use  on  production  of  the  WilUa-Overland  contract. 
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5.  This  exhibit  shows  the  sum  of  $16,527.49  found  due  the  Berk- 
shire Magneto  Co.  by  the  auditor  for  the  period  from  May  31  to 
November  26, 1917,  inclusive,  and  the  further  sums  of  $1,164.40  and 
$1,531.00  in  suspense,  being  items  that  the  auditor  left  to  the  decision 
of  the  Board  as  to  whether  or  not  they  were  such  items  as  should  be 
allowed  claimant,  and  in  his  report  offered  the  following  explanation 
of  Exhibit  4 : 

"  5.  In  Exhibit  #4  is  a  set  up  which  shows  that  the  contractor 
had  suffered  a  loss  of  $16,527.49  m  experimental  work  for  the  Gov- 
ernment under  a  verbal  agreement  which  the  Board  of  Contract  Ad- 
justment decided  existed  and  for  which  they  should  be  paid  if  said 
loss  was  not  recouped  by  later  orders  which  may  have  shown  a  profit. 
This  loss  is  exclusive  of  the  amount  under  suspense  of  $1,164.40  and 
an  amount  of  $1,531.25 ;  these  amounts  are  left  to  the  opinion  of  the 
Board  as  to  whether  or  not  they  should  be  paid.  The  sui^nse 
amount  of  $1,164.40  is  as  follows  : 

"(a)  $458,67.  This  is  10%  of  the  total  special  tool  cost  deducted 
as  a  charge  against  production,  as  the  estimated  life  of  these  tools  are 
20,000  magnetos,  of  which  only  2,000  was  produced,  or  10%. 

"(b)  $310.00.  Time  charged  by  Mr.  F.  K.  Shaw  for  services  as 
treasurer  of  the  company.  Mr.  Shaw  received  no  salary,  but  sub- 
mitted a  bill  for  services  covering  the  period  above  mentioned.  The 
services  were  looking  after  the  financial  conditions  of  the  company. 
The  same  applies  to  the  $207.09,  which  was  for  traveling  expenses 
during  this  period.  Mr.  Shaw  did  not  live  in  Pittsfield,  but  had  to 
travel  to  attend  to  the  affairs  required  by  a  treasurer. 

"(c)  $63.31.  This  amount  is  for  toll  charges  over  phone  from  the 
residence  of  the  president  of  the  company,  and  these  charges  are 
stated  as  being  business  pertaining  to  the  experimental  work  and 
testing  which  was  going  on  at  various  flying  fields.  Also  part  is  for 
postage.    No  bills  were  available  to  support  either  charge. 

"(d)  $125.33.  Freight  and  cartage  paid  from  petty  cash.  No  bills 
or  receipts  to  support  these  charges  were  available. 

"(e)  $1,531.  This  amount  is  contended  by  the  contractor  as  not 
being  directly  credited  to  sales,  as  he  had  some  understanding  when 
submitting  his  bid  for  the  96  machines  first  ordered  by  the  Govern- 
ment that  he  would  add  to  the  regular  prices  of  $70.00  each  an  amount 
on  which  he  would  be  able  to  liquidate  the  expenses  incurred  previous 
to  May  31,  an  amount  equal  to  $3,000.00,  and  ne  therefore  billed  these 
machines  at  $101.25  each.  The  Government  later  amended  their 
order  to  read  49  instead  of  96  machines,  and  he  therefore  considers 
that  the  amount  of  $1,531.25  should  be  credited  to  development  ex- 
penses instead  of  sales.  If  the  Board  decides  in  the  contractor's 
favor,  this  amount  will  have  to  be  added  to  the  total  of  $16,527.49» 
as  well  as  any  of  the  amounts  which  are  not  in  suspense  and  the 
Board  may  consider  in  favor  of  the  contractor.'^ 

6.  Upon  the  filing  of  this  report  by  Auditor  Lebherz,  the  Air 
Service  section,  War  Department  Claims  Board  reconsidered  the  case 
and  offered  claimant  in  full  settlement  of  its  claim  the  sum  of 
$11,441.96,  the  amount  found  due  them  by  Auditor  B«it,  not  taking 
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into  consideration  various  sums  he  had  referred  to  this  Board  for 
decision  as  to  whether  or  not  they  were  proper  items  to  be  allowed 
claimant,  and  apparently  not  taking  into  consideration  the  report  of 
Auditor  Lebherz.  Claimant  thereupon  noted  an  appeal  to  the  ap* 
peals  section,  War  Department  Claims  Board,  and  the  Air  Service 
section.  War  Department  Claims  Board  forwarded  the  claim  under 
date  of  September  11, 1920. 

7.  As  pointed  out  by  the  decision  of  this  Board  in  case  No.  501 
of  this  petitioner  on  October  16,  1919,  there  was  a  report  made  by 
the  Government  auditors,  known  as  the  Boston  report,  filed  with  the 
papers  which  shows  that  during  the  period  of  operations  of  the 
petitioner  company  from  April  1,  1917,  to  August  1,  1918,  in  the 
manufacture  of  these  magnetos  the  gross  expenses  were  $127,614.69 
and  the  gross  receipts  $75,881.12,  leaving  a  deficit  of  $51,733.56. 
From  this  information,  and  from  other  evidence  adduced  in  the 
case,  it  is  concluded  that,  even  though  petitioner  may  be  allowed  such 
amo^lnts  as  it  may  be  entitled  to  receive  in  this*  case,  there  will  still  be 
a  net  loss  to  the  petitioner  sustained  in  its  operations  from  the 
31st  of  May,  1917,  to  the  time  that  it  ceased  to  manufacture  this 
particular  kind  of  magnetos  for  the  Government,  namely,  some  time 
in  August,  1918,  and  that  the  petitioner  has  not  received  from  the 
Government  of  the  United  States  either  directly  or  indirectly  any 
profits  from  which  any  of  the  experimental  and  beginning  of  pro- 
duction expenses  incurred  or  committed  for  from  May  31,  1917,  to 
November  26,  1917,  may  be  paid. 

8.  Claimant  in  its  appeal  alleges  that  the  sum  of  $11,441.95  as 
found  due  them  by  Inspector  Bent  and  as  increased  by  the  report  of 
Auditor  Lebherz  to  $16,527.49  is  a  proper  allowance  and  that  in 
addition  thereto  they  should  be  allowed  the  sum  set  forth  under 
paragraph  5  of  Auditor  Lebherz's  report,  designated  in  said  report 
as  subparagraphs  (a),  (b),  (c),  (d),and  (e). 

9.  This  claimant  also  had  before  this  Board  claim  No.  1837, 
in  which  it  asked  for  payment  of  the  sum  of  $21,028.22,  alleged  to 
have  been  losses  incurred  by  it  after  the  26th  day  of  November, 
1917,  in  costs  of  making  magnetos  and  for  commitments  and  other 
expenditures  that  they  failed  to  recoup  by  sale  of  magnetos  to  the 
Government  or  Government  agencies.  The  Board  of  Contract  Ad- 
justment, under  date  of  June  4,  1920,  denied  all  relief  in  this  claim 
so  that  the  only  sum  that  claimant  may  recover  before  this  board  is 
the  amount  involved  in  the  decision  of  this  case.  No.  3005. 

DECISION. 

1.  The  decision  rendered  by  this  Board  in  case  No.  501,  hereinbe- 
fore referred  to  was  to  the  effect  that  the  petitioner  should  be  reim- 
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bursed  for  all  experimental  and  beginning  of  production  costs  that 
were  incurred  or  conunitted  for  between  May  31, 1917,  and  November 
26,  1917,  which  costs,  if  not  absorbed  out  of  profits  upon  magnetos 
manufactured  for  the  Government,  directly  or  indirectly,  should  be 
paid  out  of  the  Treasury. 

2.  This  Board  believes  that  the  sum  of  $16,627.49  as  found  to  be 
due  claimant  by  Auditor  Lebherz,  on  account  of  experimental  costs 
or  commitments  and  expenditures  made  between  the  31st  day  of  May, 
1917,  and  the  26th  day  of  November,  1917,  should  be  allowed  the 
claimant,  and  that,  in  addition  thereto,  the  item  referred  to  bj  the 
said  auditor  under  subparagraph  (b)  of  paragraph  5  of  his  report, 
amounting  to  $310  as  services  for  Mr.  F.  R,  Shaw  as  Treasurer  of 
the  company,  should  also  be  paid,  as  the  said  sum  was  a  proper  charge 
by  said  Shaw  to  claimant,  and  has  been  paid  to  him  by  Berkshire 
Magneto  Co.  (p.  75,  Tr.),  but  that  the  sum  of  $207.09  traveling  ex- 
penses, alleged  to  have  been  necessarily  incurred  by  their  Mr.  Shaw 
during  this  time  in  looking  after  the  business  of  the  company,  is  a 
claim  that  can  not  be  allowed  by  this  Board.  The  Board  can  make 
no  allowance  for  traveling  expenses  of  any  member  of  the  firm  in- 
curred in  going  from  his  home  to  the  factory.  The  item  of  $63.31 
referred  to  under  subparagraph  (c)  should  not  be  paid  as  there  have 
been  no  vouchers  submitted  showing  this  expenditure,  nor  should 
the  item  of  $125.38  referred  to  under  subparagraph  (d)  of  his  report 
be  paid,  as  it  is  composed  of  items  for  which  no  bills  or  proper  re- 
ceipts have  been  submitted  by  the  claimant.  The  claimant  should 
not  be  allowed  the  item  referred  to  in  subparagraph  (a)  in  the  sum 
of  $458.67,  being  10  per  cent  deducted  from  the  cost  of  tools  on 
account  of  using  same  on  the  Willys-Overland  contract,  and  this 
Board  believes  that  the  said  deduction  is  a  proper  deduction. 

3.  This  Board  is  further  of  the  opinion  that  the  item  of  $1,531 
referred  to  under  subparagraph  (e)  of  paragraph  5  of  the  report 
of  Auditor  Lebherz  is  an  item  that  can  not  be  allowed  the  claimant. 
The  prior  opinion  of  this  Board  under  Decision  No.  501  states 
specifically  that  the  claimant  shall  be  reimbursed  for  experimental 
and  other  costs  incurred  by  it  between  the  31st  day  of  May,  1917,  and 
the  26th  day  of  November,  1917.  The  item  claimed  here  is  for 
expenditures  made  in  the  nature  of  experiments  by  the  claimant  prior 
to  the  31st  day  of  May,  1917.  Not  only  this,  but  this  Board  is 
further  of  the  opinion  that  the  evidence  that  was  produced  by  the 
claimant  at  the  first  hearing  before  this  Board  in  case  No.  501  is 
insufficient  for  this  Board  to  say  that  there  was  ever  any  agreement 
to  pay  the  claimant  for  any  expenses  that  were  in  the  nature  of  ex- 
perimental charges  or  expenditures  prior  to  the  31st  day  of  May* 
1917,  and  believes  that  Auditor  Lebherz  is  correct  in  deducting  from 
the  amount  found  by  him  as  due  the  claimant  (as  costs  and  expendi- 
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tures)  the  total  amount  received  by  the  said  company  on  account 
of  magnetos  sold,  either  to  the  Government  or  third  parties  during 
the  period  between  May  31  and  November  26, 1917. 

DIfiPOSmOK. 

This  Board  will  make  up  and  transmit  a  statement  of  the  nature? 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Air 
Service  section,  War  Department  Claims  Board,  for  action  in  ac- 
cordance therewith. 

Lieut.  Col.  McKeeby  and  Capt.  Sheppard  concurring  for  the 
Appeal  Section;  Col.  Hull  concurring  for  the  War  Department 
Claims  Board. 


October  27,  1920. 
Case  No.  2747. 

In  re  CLAIM  OF  BETHLEHEX  STEEL  CO. 

1.  SPECIAL   FACILITIES— XEAStTBE    OF    ADJinSTXEHT.— Special   facUitiei 

necessary  for  the  performance  of  a  contract,  contemplated  by  the  olaim- 
ant  and  Included  In  Its  estimates  of  costs  at  the  time  contract  was  made» 
and  procured  in  good  faith  by  the  claimant  for  the  pnrposei  intended, 
are  proper  snbject  of  reimbnrsement  to  claimant  in  the  process  of  set- 
tlement. 

2.  AHOBTIZATIOH. — Amortization  over  more  than  one  contract  is  permii- 

sible  where  necessary  to  avoid  loss  to  claimant  on  a  suspended  contract 
for  which  the  faci^ties  in  good  faith  were  provided,  in  cases  in  whicli 
the  parties  anthorised  amortization. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1918,  for  |758.- 

669.76,  loss  arising  out  of  the  suspension  of  seven  contraeti  for  Ord- 
nance material,  which  claim  was  disallowed  in  toto  by  the  Philadel- 
phia District  Claims  Board,  was  appealed  to  the  Ordnance  Claims  Board, 
and  by  the  latter  referred  for  decision  to  the  Board  of  Contract  Adjnit- 
ment  (now  appeal  section,  War  Department  Claims  Board).  Held,  clais 
allowed  in  part. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  before  this  Board  in  the  nature  of  an  appeal 
Statement  of  claim  for  $758,669.76  was  originally  presented  June  5S. 
1919,  to  the  Philadelphia  District  Claims  Board  on  Finance  Forms 
Nos.  1  to  9,  inclusive,  and  Revised  Form  No.  10.  On  May  10,  lO^*), 
the  claims  staff  branch  made  a  report  on  the  claim,  in  which  it  is 
stated : 

"  Under  such  circumstances  it  is  clear  that  purchases  of  such  facili- 
ties were  not  iii  contemplation  of  the  parties  to  the  contracts  at  the 
time  of  their  entering  into  the  same," 

and  on  May  11,  1920,  the  district  board,  upon  the  recommendation  of 
the  claims  staff  branch,  disallowed  the  claim  in  its  entirety,  from 
which  action  claimant  appealed  to  the  Ordnance  Claims  Board. 
Under  date  of  May  26,  1920,  the  Ordnance  Claims  Board  addressed 
a  letter  to  the  Board  of  Contract  Adjustment,  paragraph  2  of  which 
reads  as  follows: 

"  2.  This  file  is  forwarded  at  the  request  of  the  office  of  the  Chair- 
man of  the  War  Department  Claims  Board,  with  the  suggestion  that 
the  Board  of  Contract  Adjustment  take  jurisdiction  with  a  view  of 
determining  and  finding  whether  or  not  any  express  or  implied  con- 
tract exists  covering  the  claim  in  question." 

1084 
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A  hearing  has  been  conducted  by  the  appeal  section,  War  Depart- 
ment Claims  Board,  at  which  claimant  was  present  and  was  also 
represented  by  coimsel. 

2.  The  circumstances  under  which  the  claim  arises  are  as  follows : 
Claimant  is  a  corporation,  with  its  principal  place  of  business  at 
Bethlehem,  Pa.  Prior  to  and  during  the  summer  of  1917,  claimant 
was  engaged  in  the  production  of  ordnance  material  for  the  Allies 
and  for  the  United  States.  Negotiations  were  commenced  about  the 
middle  of  August,  1917,  between  the  United  States  and  the  claimant 
for  the  manufacture  of  forgings,  and  extended  over  a  period  ending 
about  January  26,  1918.  As  a  result  of  these  negotiations,  several 
contracts  were  entered  into  between  the  Government  and  the  claim- 
ant. For  the  performance  of  these  contracts,  claimant  installed  and 
paid  for  certain  plant  facilities.  By  reason  of  the  armistice,  all  the 
contracts  were  suspended  by  the  United  States  before  the  expiration 
of  the  contracts  and  while  claimant  was  still  in  production.  The 
claim  is  for  the  unabsorbed  portion  of  the  total  cost  of  the  increased 
facilities  which  were  installed  on  account  of  these  contracts. 

3.  The  facilities  for  which  claimant  seeks  reimbursement  are  speci- 
fied in  11  items,  as  shown  in  claimant's  Exhibit  A,  as  follows : 


Item. 


1.. 
2.. 

3.. 
4.. 

5.. 
6.. 

7.. 
8.. 

9.. 
10. 

a. 


Description. 


9,  43"  taraing  lathes  for  rough  turning  gun  forgings 

50  low  side  gondola  ears 

25  side  dump  cars , 

Tempering  plant  equipment  for  treating  gun  forgings 

Extra  time  room  for  employees  of  No.  0  shop,  No.  7  tempering  plant,  and  No.  2 

forge , 

1.000  kW.  generator , 

•  Extension  to  No .  4  shop  to  accommodate  Army  inspector  and  female  employees 

Extension  to  frame  emergency  A rmy  inspector's  office 

Fire  escape  for  No.  4  shop,  made  necessary  by  law  due  to  increased  number  of 

employees 

Temporary  additional  office  for  tempering  plant  No.  1 

Tank  for  fuel-oil  storage 

4  batteries  of  boilers;  No.  1  boiler  house 


Amount 
expended. 


$110,850.39 

118,813.79 

81,335.91 

161,676.91 

4,402.84 
30,360.08 
86,868.26 

7,515.24 

8,124.70 

10,886.33 

18,603.74 

490,417.95 


1,079,866.09 


For  convenience  and  a  better  understanding  of  the  case,  further 
findings  of  fact  will  be  incorporated  in  the  decision. 

DECISION. 

1.  It  is  deemed  advisable  to  divide  the  items  composing  the  claim 
into  four  groups,  as  follows: 

Qroup  I: 

Item  1.  Nine  48-inch  turning  lathes  for  rough  turning  gun 

forgings $110,  859.  39 

Item  3.  Tempering  plan  equipment  for  treating  gun  forgings_  161,676.91 
Item  4.  Extra  time  room  for  employees  of  No.  9  shop,  No.  7 

tempering  plant  and  No.  2  forge 4,402.84 

Itejn  5.  l,000-j£W.  generator 30,360.03 

Item  9.  Temporary  additional  office  for  tempering  plant  No.  1_  10, 886. 33 

Item  11.  Four  batteries  of  boilers  No.  1  boiler  house 490, 417. 95 
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Group  II: 

Item  6.  Extension  to  No.  4  shop  to  accommodate  Army  in* 

spector  and  female  employees $36,868.26 

Item  7.  Extension  to  frame  emergency  Army  Inspector's  office-       7, 515. 24 
Item  8.  Fire  escape  for  No.  4  shop  tnade  necessary  by  law  due 

to  Increased  number  of  employees 8, 124. 70 

Qroup  III: 

Item  10.  Tank  for  fuel  oil  storage 18,603.74 

Group  IV: 

Item  2.  Fifty  low  side  gondola  cars 118,813.79 

Twenty-five  side-dump  cars 81,335.91 

These  groups  will  be  considered  In  the  order  stated. 

2.  Group  I. — The  contracts  for  which  the  facilities  embraced  in 
this  group  were  installed  are: 


Contract  No. 


P-2215-370-C,  dated 
a/28/18,  expended 
12/31/18. 


P>ie74»-l»l-C,  dated 

10/24/18,     expended 
12/31/19. 


P-14238-1009-O,  dated 
8/37/18,  expended 
6/30A9. 


Articie. 


C.F.  477,  dated  1/26/18, 
expended  ISySlAS. 


200  aete  9.5"  howitier 
forglngs. 

50  sets  165  mm.  gon 

forglngs. 
MisceUaneous     liner 

forglngs. 


(a)  900  tube  forglngs, 
model  1807,  75  mm. 
gun. 

(b)  360  sets  forglngs, 
model  1906,  AT' 
gun. 

(c)  420  sets  forglngs, 
model  1918, 155  mm. 
gun. 

(d)  600  sets  forglngs, 
model  1918,  howlt- 
ter. 

100  9.2"  howltters  and 
equipment. 


ContrafCt  prlee. 


42HperIb. 


Various,  from  63i 
to  39i  per  lb., 
dependent  on 
character  of 
forging. 

1302  per  tube. 


Total  value. 


11,716,490.00 


1392,861.70 


68iperlb. 


45ipeFlb. 


42tperlb. 


866,570  each. 


13,950,320.50     10%. 


6,657,000.00 


FeroeDtdellTeral. 


50%. 

07%. 
2%. 


90% 


ri8% 


[35%. 

No  deltTtflM.  but 
partly  pcrftvioad 


^  Approximately.  .  •  .  . 

Mr.  E.  Grant  Tice,  assistant  to  the  manager  of  ordnance  of  the 
Bethlehem  Steel  Co.  and  who  has  been  in  charge  of  the  preparation 
of  all  the  claims  of  that  company  against  the  United  States,  testi- 
fied that  the  percentages  of  deliveries  above  set  out  are  true  and 
correct.  According  to  the  testimony  the  installation  of  the  facilities 
mentioned  in  this  group  was  necessary  for  the  performance  of  the 
four  foregoing  contracts.  Claimant  could  not  have  completed  these 
contracts  without  the  added  facilities  set  out  in  this  group.  They 
were  contemplated  by  the  claimant  during  the  negotiations  and  at 
the  time  of  entering  into  the  contracts,  and  the  expenditures  cov- 
ering same  were  reflected  in  the  contract  prices.  The  negotiating 
officers  were  Gen.  (then  Maj.)  Charles  C.  Jamieson,  chief  of  the 
cannon  section,  gun  division,  Ordnance  Department,  with  the  dutj 
of  providing  facilities  for  procuring  forgings  and  assembling  guns 
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for  mobile  artillery,  and  Maj.  Barba,  of  the  Ordnance  Department, 
doing  duty  under  Gen.  Jamieson. 

3.  Gen.  Jamieson  was  not  a  contracting  officer.  His  connection 
with  the  negotiations  ceased  about  one  month  before  the  contracts 
"^ere  actually  signed,  due  to  a  change  in  the  organization  of  the 
Ordnance  Department,  which  occurred  about  the  1st  of  January, 
1918.  The  contracts  were  finally  signed  by  the  Government  as 
follows:  No.  P-2215^7(>-C,  formal  contract,  "United  States  of 
America,  by  Chas.  N.  Black,  lieut,  col.,  Ord.  Dept.,  N.  A.";  No, 
P-16749-1231-C,  informal  contract,  purchase  order,  "Artillery  Sec- 
tion, Geo.  R.  Nichols,  major,  Ord.  Dept.,  U.  S.  A.,  by  (Ross  R.  Har- 
rison) major,  Ord.  Dept.,  U.  S.  A.";  No.  P-14238-1009-C,  formal 
contract,  "United  States  of  America,  by  Wm.  Williams,  It.  col., 
Ord.  Dept.,  U.  S,  A." ;  No.  C.  F,  477,  informal  contract,  "  United 
States  of  America,  by  John  H.  Watkins,  It.  col.,  Ord.  Dept.,  U.  S. 
A."  This  contract  does  not  appear  to  have  been  signed  by  any  rep- 
resentative of  claimant,  but  the  words  "  Bethlehem  Steel  Company '' 
do  appear  at  the  .place  for  signatures.  The  purchase  order  which 
was  followed  by  this  contract  was  signed  "  Samuel  McRoberts,  col., 
Ord.  Dept.,  N.  A.,  by  Chas.  N.  Black,  It.  col.,  Ord.  Dept,  N.  A.," 
and  was  accepted  by  claimant.  The  Ordnance  Claims  Board  has 
issued  its  certificate.  Form  C,  attaching  thereto  a  photostatic  copy  of 
said  purchase  order,  and  claimant  "accepted  and  approved"  same 
July  2,  1919. 

4.  Gen.  Jamieson  made  three  visits  to  the  plant  of  claimant  dur- 
ing the  negotiations,  and  carefully  inspected  its  then  existing  facili- 
ties.   He  testified  as  follows: 

"  I  found  in  my  investigations  leading  up  to  the  procurement  of 
forgings  that  the  plants  of  the  Bethlehem  and  Midvale  Steel  Com- 
panies were  taxed  to  substantial  capacity  by  the  requirements  of 
their  contracts  with  the  Allies,  and  as  a  result  of  that  had  to  go  out 
and  create  new  facilities.  The  negotiations  took  place  with  the 
*  *  *  Bethlehem  Steel  Company  for  additional  forging  facilities 
because  they  had  some  equipment  available;  and  we  felt  that  if,  by 
extra  pressure  and  the  addition  of  some  facilities,  we  could  get  early 
forgings  through,  we  could  develop  our  processes  and  get  our  ma- 
chine gims  at  an  earlier  date  than  we  could  from  the  other  plants 

where  we  had  to  create  facilities  from  the  ground  up." 

******* 

"It  was  definitely  understood  by  me  and  known  personally  by 
me  as  a  result  of  examination  of  the  Bethlehem  plant  that  they  ha  a 
not  sufficient  facilities  at  that  time  to  meet  our  requirements  for  the 
155  m/m,  the  240  m/m,  or  9.5  forgings;  and  to  meet  the  contracts 
for  the  Allies  and  the  Ordnance  Department  as  well,  the  Bethlehem 
Steel  Company  was  required  by  the  Priorities  Board  (and  our 
French  friends  were  always  present,  to  be  sure)  to  meet  the  French 
requirements,  because  they  w^re  supplying  us  with  finished  machine 
guns  in  advance  of  our  own  facilities." 
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The  facilities  enumerated  in  this  group  were  discussed  at  various 
conferences  between  claimant  and  representatives  of  the  Government. 
Mr.  J.  E.  Mathews,  manager  of  ordnance  for  claimant,  was  the  rep- 
resentative of  claimant  with  whom  preliminary  negotiations  with 
claimant  were  conducted.  Under  date  of  October  30,  1917,  Gen. 
Jamieson  addressed  a  letter  to  claimant,  paragraphs  1,  2,  and  4  of 
which  read  as  follows: 

"  1.  The  writer,  on  his  return  to  the  office  on  the  afternoon  of 
October  29th,  found  a  memorandum  from  Major  Barba  to  the  effect 
that  Mr.  Mathews,  of  the  Bethlehem  Steel  Company,  had  called  and 
that  the  question  of  the  manufacture  of  250  sets  of  rough  machined 
forgings  for  9.5  howitzers  and  300  sets  of  155-millimeter  guns  had 
been  thoroughly  discussed. 

'^  2.  The  memorandum  also  states  that  certain  machine  tools  and 

other  equipment  will  be  required  by  the  Bethlehem  Steel  Company 

in  order  to  make  the  delivery  requested  in  the  writer's  letter  of 

October  25th,  and  that  a  flat  price  of  fifty  cents  (50^)  per  pound 

had  been  tentatively  agreed  upon  as  the  price  for  these  forgings. 
«  «  *  «  *  *  * 

"4.  In  order  that  the  subject  may  be  more  thoroughly  understood 
and  definite  conclusions  reached,  a  list  of  the  required  machine  took 
and  equipment,  with  their  cost,  is  requested,  and  after  this  has  been 
prepared,  it  is  suggested  that  Mr.  Mathews  come  to  Washington  for 
the  purpose  of  finally  determining  the  conditions  of  this  contract, 
including  price,  plant  additions  necessary,  etc." 

In  reply  to  this  letter,  claimant  wrote  a  lettet,  under  date  of  No- 
vember 5,  1917,  to  the  cannon  section.  Gun  Division,  Office  of  the 
Chief  of  Ordnance,  in  which  it  is  stated : 

"  *  *  *  For  my  part,  I  think  the  price  is  an  equitable  one,  and 
I  believe  Major  Barba,  whose  experience  is  rather  extensive  in  the 
manufacture  of  forcings,  is  of  the  same  opinion. 

"  It  was  agreed  that  the  price  in  question  did  allow  for  a  certain 
amount  of  expenditures  which  we  will  have  to  make  in  order  to 
take  care  of  the  forgings,  and  the  conclusion  arrived  at  was  that  we 
would  have  to  expend  a  sum  equal  to  approximately  5  cents  per 
pound  for  the  forgings.  The  expenditures  are  in  the  main  of  such 
a  nature  that  they  could  not  be  installed  in  a  plant  that  could  revert 
to  the  Government  after  the  forgings  are  completed.  The  only  items 
that  could  take  such  a  position  would  be  three  large  boring  mills  and 
one  cutting-off  lathe,  the  total  amount  of  which  is  $180,000;  these  to 
be  installed  in  our  present  ingot  boring  and  slicinc  machine  shop. 
The  other  expenditures  would  cover  additions  to  our  rf  o.  4  tempering 
plant  in  the  shape  of  one  vertical  tempering  furnace,  three  car- 
bottom  annealing  furnaces,  two  saws,  and  the  necessary  additions  to 
the  building,  these  totaling  to  about  $100,000.  Also  additions  to 
our  Na  7  annealing  plant,  consisting  of  a  vertical  furnace,  two  car- 
bottom  annealing  furnaces,  and  some  modifications  in  the  building? 
amounting  to  approximately  $50,000.  A  further  amount  of  from 
$50,000  to  $100,000  covering  adjustments  to  power  plant,  excavating, 
and  general  incidental  expenses."    ♦    ♦    ♦ 
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On  November  19,  1917,  Gen.  Jamieson  wrote  claimant  as  follows : 

"  Kef  erring  to  our  interview  of  this  morning  in  which  you  state 
that  the  Bethlehem  Steel  Company  is  prepared  to  install  the  neces- 
sary equipment  to  produce  1,000,000  pounds  of  forgings  per  month 
during  the  latter  half  of  1918,  in  the  155-millimeter  gun  and  9.5-inch 
howitzer  and  corresponding  specifications,  I  beg  to  state  that  we  are 
now  prepared  to  give  you  immediately  order  for  50  sets  of  forgings 
for  155-millimeter  gun,  and  200  sets  of  forgings  for  9.5  howitzer,, 
amounting  in  round  numbers  to  approximately  3,500,000  pounds,  and 
that  as  soon  as  we  can  check  more  carefully  against  our  requirements,, 
we  will  supplement  this  order  by  an  order  for  liners  and  other 
for^ngs,  increasing  the  forging  output  to  1,000,000  pounds  a  month 
during  the  latter  half  of  1918,  or  a  total  of  approximately  6,000,000 
pounds." 

On  November  22,  1917,  claimant  wrote  to  Gen.  Jamieson  as  fol- 
lows: 

"  In  confirmation  of  our  discussion  on  Nov.  19th  and  in  acknowl- 
edgment of  the  letter  handed  to  me  on  that  date  to  the  effect  that 
the  War  Department  is  prepared  to  give  us  immediately  an  order  for 
200  sets  of  9.5-inch  howitzer  forgings  and  50  sets  of  155-mm.  gun 
forgings,  approximately  a  total  of  3,500,000  pounds,  and  that  the 
department  is  further  prepared  after  looking  over  its  schedule  of 
requirements  to  place  with  the  company  an  additional  Quantity  of 
2,500,000  pounds  of  gun  forcings,  principally  liners,  all  of  which  are 
to  be  delivered  during  the  last  half  of  1918,  I  have  to  signify  the 
company's  acceptance  of  the  above  and  to  request  that  in  sending  us 
the  formal  order  the  price  agreed  upon,  namely,  42^^  per  pound, 
f .  o.  b.  cars  our  works,  should  be  connrmed  and  that  the  company's 
request  made  at  the  conference  for  an  advance  payment  of  30%  be 
included,  in  order  that  the  company  might  carry  out  the  necessary 
improvements  needed  for  the  fulfillment  of  its  obligations  and  at 
the  same  time  be  in  position  to  safely  finance  its  contractual  ob- 
ligations." 

The  following  questions  and  answers  are  deemed  pertinent :  • 

"Major  Blackburn.  Then,  if  I  understand,  it  was  your  under- 
standing, was  it  or  not,  that  they  would  be  reimbursed  for  these 
added  racilities  necessary  to  complete  and  perform  these  contracts? 

"  Mr.  Jamieson.  Yes.''    ♦    *     • 

"Major  Blackburn.  So  that,  if  I  understand  your  testimony,  it 
is  substantially  this,  that  so  far  as  you  were  concerned  as  the  negotiat- 
ing officer  representing  the  Government,  it  was  in  your  mind  and  you 
so  understood  that  on  these  contracts  designated  imder  group  1, 
which  we  are  now  discussing,  claimant  was  to  be  reimbursed  for 
such  added  facilities  as  were  necessary  to  complete  and  perform 
the  contract. 

"  Mr.  Jamieson.  Yes,  sir.  There  was  to  be  a  base  price  for  forg- 
ings, plus  the  payment  for  actual  necessary  additional  facilities." 
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On  August  30,  1920,  Maj.  W.  P.  Barba  addressed  a  letter  to  this 
Board,  paragraph  4  of  which  reads  as  follows : 

"  The  price  of  f orgings  delivered  was  to  be  42^^  per  pound  instead 
of  40^ — the  2^^  to  be  applied  to  amortization,  and  if  the  whole  order 
should  be  filled  the  amortization  would  be  complete.'* 

Mr.  J.  E.  Mathews,  manager  of  ordnance  for  claimant,  testlGed 
that: 

"When  we  took  the  contracts  we  had  in  cont^nplation  certain 
facilities  and  not  after  the  contracts  did  we  discover  that  we  needed 
these  facilities.  We  knew  it  beforehand.  They  were  discussed 
thoroughly  beforehand," 

and  that  it  was  finally  agreed  that — 

^'  Since  those  facilities  could  not  be  provided  in  a  manner  that  they 
could  be  set  apart  and  become  the  property  of  the  Grovemment,  we 
should  install  those  facilities  ourselves,  and  that  our  price  reflected 
that  installation." 

"  Mr.  Mathews.  The  contract  price  of  42^^  contemplated  that  the 
contractor  was  to  provide  the  facilities  required." 

"  Major  Blackburn.  With  whom  was  that  understanding  finally 
reached,  Mr.  Mathews  ? 

"  Mr.  Mathews.  The  understanding  on  our  part  was  never  other 
than  that  as  evidenced  by  letters  in  which  we  pointj  out  to  CoL 
Jamieson  that  the  facilities  in  question  were  not  such  as  could  be 
isolated  and  revert  to  the  Government  as  was  his  desire.  The  lettere 
on  exhibit  from  us  to  the  Colonel  state  that  these  facilities  could 
not  be  separated  and  revert  to  the  United  States  Government" 

♦  .      ♦  ♦  ♦  ♦  *  ♦ 

"Major  Blackburn.  With  whom  was  that  understanding  finally 
-culminated  on  the  part  of  the  Government? 

"  Mr.  Mathews.  With  the  contracting  officer  who  signed  the  con- 
tract. 

''Major  Blackbxtrn.  General  Black? 

"  Mr.  Mathews.  Yes,  sir. 

♦  **♦•** 

"  Major  Blackburn.  You  and  General  Black  discussed  those  par- 
ticular features? 

"  Mr.  Mathews.  They  were  discussed ;  yes,  sir.  There  was  a  Major 
Hughes  I  think  also. 

"Major  Blackburn.  These  negotiations  occurred,  then,  after  Gen- 
eral Jamieson  p«issed  out  of  the  negotiations? 

"  Mr.  Mathisws.  Yes,  sir. 

"  Major  Blackburn.  And  prior  to  the  final  signing  of  the  con- 
tract? 

"  Mr.  Mathews.  Yes,  sir, 

"Major  Blackburn.  General  Black  understood,  then,  that  the 
price  of  4i^J  cents  contemplated  the  contractor  furnishing  the  added 
facilities? 

"  Mr.  Mathews.  Yes,  sir. 
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^'  Major  Blackbubn.  At  the  expense  of  the  contractor? 

"  Mr.  Mathews.  Yes,  sir ;  that  is,  the  price  included  those  facili- 
ties. The  contract  also  evidences  that  same  thing.  There  was  no 
question  made  of  it.'' 

5.  Group  II. — The  contracts  for  which  the  facilities  unbraced  in 
this  groups  were  installed  are : 


Contract  No. 

Article. 

Contract  price. 

Total 
value. 

Percent 
delivered. 

P-5O72-50^C,    dated    6/1/18, 
exp'd  1/1/19. 

P-13121'440^,  dated  fl/B/l8, 

exp'd  a/31A9. 
P-  16107-1175-C,  dated  10/^S, 

exp'd  1/1/20. 

• 

700, 76  m/m  guns  and  equip- 
ments. 

400, 76  n0n  guns  and  equip- 
ments. 

1,600  75  mAn  guns  and 
equipments. 

Fixed  price,  with 
profit  clause  not 
to  exceed  ao%  or 
Ifetn  than  10%; 

Same  ae  above 

(T) 

$7,842,370 

3,870,088 
15,000,000 

None. 

None. 
None. 

These  contracts  were  finally  signed  by  the  Government  as  fol- 
lows :  No.  P-5072-509-C,  formal  contract,  "  United  States  of  Amer- 
ica, by  Ric'd  H,  Swartwout,  Major,  Ord.  Dept.,  U.  S.  A.,  contract- 
ing officer  " ;  No.  P-13122-940-C,  formal  contract,  "  United  States 
of  America,  C.  E.  Shoales,  Major,  Ord.  Dept.,  U.  S.  A.,  contracting 
officer";  No.  P-16107-1175-C,  informal  contract,  purchase  order, 
''  E.  S.  Hughes,  Lt.  Col.,  Ord.  Dept.,  U.  S.  A.  (signed)  G.  R.  Nichols, 
jr.,  Maj,  Ord.  Dept.,  U.  S.  A."  The  Ordnance  Claims  Board  has 
issued  its  Certificate  Form  C,  attaching  thereto  a  copy  of  said  pur- 
chase order,  and  claimant "  accepted  &  approved  "  same  July  22, 1919. 

Mr.  Mathews  testified  that  while  the  contracts  for  which  the 
facilities  enumerated  in  this  group  were  provided  bear  different 
dates,  they  "  were  all  more  or  less  negotiated  at  the  same  time,"  and 
that  while  work  was  in  process  on  each  of  said  contracts  at  the  time 
of  suspension,  no  deliveries  were  made  on  any  of  them.  These  facili- 
ties were  for  use  in  production  of  75-mm.  guns.  They  were  dis- 
cussed between  Mr.  Mathews  and  Capt.  Lund,  who  was  in  charge 
of  field  artillery,  and  with  Government  officers  in  Washington.  Mr. 
Mathews  testified  that  they  were  contemplated  during  the  negotia- 
tions which  culminated  in  the  three  contracts  last  above  set  out,  and 
were  contemplated  at  the  time  said  three  contracts  were  entered  into. 

The  following  questions  and  answers  are  deemed  pertinent : 

"  Mr.  ScHALL.  Was  there  anything  considered  by  you  in  fixing  the 
price  on  the  three  contracts  that  we  have  mentioned  which  would 
absorb  the  cost  of  the  three  items  of  facilities  that  we  have  referred 
to? 

"  Mr.  Mathews.  They  were  items  which  we  knew  were  a  necessary 
part  of  the  execution  of  those  contracts.  In  other  words,  we  knew 
the  number  of  men  that  we  would  have  to  house,  and  we  knew  that  at 
that  time  we  could  not  get  skilled  mechanics,  and  therefore  had  to 
arrange  to  install  female  help.    We  knew  the  specifications  attached 
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to  and  forming  part  of  the  contract  required  us  to  furnish  adequate 
inspection  facilities.  It  was  also  a  contract  obligation.  We  had  to 
provide  for  that. 

"  Mr.  ScHALL.  Did  you  include  the  cost  of  those  items  in  your  origi- 
nal estimate  on  the  three  contracts  that  we  have  referred  to  I 

"  Mr.  Mathews.  We  did.  In  fact,  we  included  them  in  all  con* 
tracts." 

"  We  knew  we  were  increasing  the  capacity  in  that  plant.  (Shop 
No.  4.)  We  knew  we  were  increasing  the  number  of  employees,  and 
therefore  we  knew  we  had  to  increase  the  means  of  escape  from  fire." 

"  Lt.  EoRER.  Mr.  Mathews,  did  I  understand  you  to  say  that  that 
extension  or  rather  that  item  No.  8^  fire  escape  to  No,  4  shop,  was  put 
in  there  because  the  State  law  required  it  ? 

"  Mr.  Mathews.  It  was  put  in  there  by  virtue,  of  the  increased 
number  of  employes.  I  do  not  know  whether  it  was  a  state  law  or  a 
United  States  law.  I  think  it  was  a  State  law  governing  the  number 
of  employes  that  you  have 

"  Lt.  KoRER.  It  requires  the  manufacturer  of  necessity  to  install 
sufficient  fire  escape  lacilities  for  the  per  capita  of  employes? 

"  Mr.  Mathew^s.  Yes ;  for  the  number  of  employes.'^ 

Gen.  Tracy  C.  Dickson,  who  was  the  officer  in  charge  of  all  work 
at  Bethlehem  Steel  Co.'s  plant,  wrote  to  claimant  under  date  of  June 
21,  1918,  as  follows: 

"  1.  Due  to  the  urgent  necessity  of  increased  office  space  in  No.  4 
Machine  Shop,  the  lollowing  plan  is  presented  for  your  immediate 
consideration  and  action : 

"  That  the  partition  wall  now  bounding  the  present  Army  In- 
spection Office  on  the  north  side  be  folded  outward  to  form  a  con- 
tinuation of  the  present  bounding  partition  wall  on  the  east.  The  en- 
tire space  thus  isolated  at  the  west  end  of  the  annex  will  then  be 
sufficient  for  the  increased  clerical  force  of  the  Army  inspector.  The 
labor  and  materials  entailed  in  making  this  space  satisfactory  to  the 
inspector  would  be  very  slight. 

"  2.  In  that  the  volume  of  work  for  our  inspectors  has  increased 
considerably  and  no  doubt  will  continue  to  do  so,  it  is  requested  that 
your  company  give  this  matter  your  special  attention  ana  ajqnroval." 

6.  None  of  the  contracts  for  which  the  facilities  enumerated  in 
Groups  I  and  II  were  provided  contains  facility  clauses  covering 
the  items  set  out  in  these  groups.  Contract  No.  P-16107-1175-C 
does  contain  a  clause  reading  as  follows: 

"  Price  basis :  Price  per  unit  to  be  determined  later,  but  the  con- 
tractor is  to  purchase  machine  tools  and  foundry  equipment  neces- 
sary for  this  work  at  a  cost  not  to  exceed,  without  the  consent  of  the 
contracting  officer,  $537,000.  Payment  for  these  machine  tools  and 
foundry  equipment  will  be  made  upon  presentation  of  voucher  show- 
ing inspection  and  acceptance  and  shall  thereupon  become  the  prop- 
erty of  the  United  States.  The  United  States  also  agrees  that  in 
addition  to  the  price  per  unit  to  be  agreed  upoa  later  it  will  reiin- 
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burse  the  company  in  the  same  manner  to  an  amount  not  to  exceed, 
without  the  consent  of  the  contracting  officer,  $1,000,000  to  cover  the 
-cost  of  jigs,  fixtures,  and  gauges." 

7.  The  following  contracts  for  which  thfe  facilities  mentioned  in 
Groups  I  and  II  were  provided  contain  termination  clauses  as 
follows : 

No.  P-2215-870~C,  after  providing  for  termination  upon  a  fair 
and  equitable  basis  in  event  of  termination  or  limitation  of  the  war, 
and  for  the  payment  for  articles  delivered  to  and  accepted  by  the 
United  'States,  and  for  component  materials,  further  provides  as 
follows : 

"  The  United  States  will  also  pay  to  the  contractor  *  *  *  all 
costs  theretofore  expended  *  ♦  ♦  and  all  obligations  incurred 
solely  for  the  performance  of  this  contract  of  which  the  contractor 
can  not  be  otherwise  relieved,  together  with  a  sum  equivalent  to  ten 
(10)  per  cent  of  all  such  costs  so  expended,  except  that  said  ten  (10) 
per  cent  shall  not  apply  on  the  cost  of  purchased  component  material 
not  in  process  of  conversion.  The  ten  (10)  per  cent  of  cost  herein 
allowed  shall  be  subject  to  such  additions  as  the  Chief  of  Ordnance 
may  deem  necessary  to  fairly  and  justly  compensate  the  contractor 
for  work,  labor,  and  service  rendered  under  the  contract." 

No.  P--5072-608-C,  after  providing  for  termination  upon  a  fair  and 
equitable  basis  in  the  event  of  termination  or  limitation  of  the  war, 
and  for  payment  for  articles  delivered  to  and  accepted  by  the  United 
States,  then  completed  or  which  might  be  completed  within  thirty 
days  after  notice  of  termination,  and  for  reimbursement  for  material 
and  component  parts,  further  provides  as  follows : 

"  The  United  States  will  also  pay  to  the  contractor  *  •  *  all 
costs  theretofore  expended  and  for  which  pavment  has  not  pre- 
viously been  made  and  all  obligations  incurred  solely  for  the  per- 
formance of  this  contract  of  which  the  contractor  can  not  otherwise 
be  relieved,  together  with  a  sum  equivalent  to  ten  (10)  per  cent  of 
all  such  costs  so  expended  fairly  and  properly  apportionable  to  the 
howitzers  and  equipment,  the  delivery  of  which  is  so  terminated, 
except  that  said  ten  per  cent  (10%)  shall  not  apply  on  the  cost  of 
materials  or  parts  not  in  process  of  conversion  or  assembly." 

No.  P-13122-940-C  contains  the  same  provisions  as  No.  P-5072- 
509-C,  excepting  the  words  "howitzers  and  equipment,"  for  which 
excepted  words  are  substituted  the  words  "guns  and  equipment." 

No.  P-14238-1009-C,  after  the  usual  provisions  for  termination 
in  the  event  of  the  termination  or  limitation  of  the  war,  and  for  pay- 
ment of  articles  delivered  to  and  accepted  by  the  Government,  and 
materials  and  component  parts,  contains  the  following: 

"  The  United  States  shall  also  pay  to  the  contractor  *  *  *  all 
costs  shown  by  the  contractor  to  nave  been  theretofore  necessarily 
incurred  in  the  performance  of  this  contract  and  remaining  unpaid; 
and  the  United  States  shall  also  protect  the  contractor  on  all  obliga- 
tions incurred  necessarily  and  solely  for  the  performance  of  this 
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contract  of  which  the  contractor  can  not  be  otherwise  relieved.  To 
the  above  may  be  added  such  sums  as  the  Chief  of  Ordnance  may 
deem  necessary  to  fairly  and  justly  compensate  the  contractor  for 
work,  labor,  and  service  rendered  under  this  contract." 

.  No.  C.  F.  477,  after  providing  for  termination  in  the  public  in- 
terest for  payment  of  the  contract  price  for  all  articles  completely 
manufactured  at  date  of  termination,  and  for  reimbursement  of  the 
contractor  such  portion  of  its  expenditures  and  outstanding  obliga- 
tions (other  than  expenditures  and  obligations  for  plant  facilities 
and  equipment  solely  procured  for  the  performance  of  this  contract) 
as  is  fairly  and  properly  apportionable  to  the  articles  that  remain  un- 
delivered, plus  10  per  cent  on  certain  of  said  expenditures  and  obliga- 
tions, further  provides : 

"  The  United  States  shall  also  pay  to  the  contractor  on  account  of 
depreciation  or  amortization  of  plant,  facilities,  and  equipment  solely 
provided  by  the  contractor  at  its  expense  for  the  performance  of 
this  contract,  an  amount  to  be  determined  as  follows:  As  soon  as 
conveniently  may  be  done  after  such  termination  of  this  contract 
the  fair  market  value  of  such  plant,  facilities,  and  equipment  at  the 
time  of  such  termination  shall  be  determined  by  an  appraisement  to 
be  made  by  three  appraisers,  *  ♦  *.  The  United  Stat^  shall 
then  pay  to  the  contractor  such  part  of  the  amount  by  which  the 
cost  to  the  contractor  of  such  plant,  facilities,  and  equipment  shall 
exceed  such  appraised  fair  market  value  thereof,  as  shall  be  fairly 
and  proper  apportionable  to  the  articles,  the  delivery  of  which  is  so 
terminated ;  and  in  determining  what  amount  is  so  fairly  and  prop- 
erly apportionable  due  regard  shall  be  had  to  the  extent  to  which 
this  contract  shall  have  been  performed  and  the  extent  to  which  the 
cost  of  said  plant,  facilities,  and  equipment  should  be  regarded  as 
having  been  absorbed  by  such  performance." 

8.  The  expenditures  covering  facilities  enumerated  in  Groups  I 
and  II  have  never  been  amortized  in  any  settlement  between  claim- 
ant and  the  United  States,  and  there  has  been  no  settlement  consmn- 

.  mated  on  any  of  the  contracts  hereinbefore  enumerated.  Claimant 
has  submitted  a  salvage  offer  of  $300,000  for  the  items  of  facilities 
set  out  in  claimant's  Exhibit  A. 

9.  Manifestly  the  Philadelphia  district  claims  board  erroneously 
reached  the  conclusion  that  claimant  was  not  entitled  to  relief  as 
to  the  facilities  set  out  in  Group  I.  The  testimony  shows  conclu- 
sively, and  this  Board  so  finds,  that  the  facilities  enumerated  in 
items  1,  3,  4,  and  9  were  properly  provided  in  connection  with  the 
performance  of  Contracts  Nos.  P-2215-370-C,  P-16749-1231-C. 
P-14:238-1009-C,  and  C.  F.  477,  hereinabove  set  out  and  considered 
in  connection  with  said  group,  that  the  necessity  of  said  facilities 
was  contemplated  by  the  claimant  and  included  in  its  estimate  of 
costs  at  the  time  the  original  contracts  were  made.  The  Board, 
therefore,  holds  that  claimant  is  entitled  to  be  reimbursed  the  un- 
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absorbed  portion  of  the  total  costs  of  the  facilities  embraced  in  items 
1.  3,  4,  and  9.  As  to  the  facilities  enumerated  in  items  5  and  11  of 
this  group,  the  testimony  is  not  so  satisfying.  Unquestionably  the 
necessity  of  more  power  was  discussed  and  contemplated  at  the  time 
of  and  prior  to  entering  into  the  contracts ;  but  there  is  no  evidence 
that  an  expenditure  of  $490,417.95  for  the  four  batteries  of  boilers 
and  $30,380.03  for  a  generator  was  ever  considered  or  contemplated 
as  being  necessary  for  the  performance  of  the  specific  contracts 
enumerated.  In  reply  to  the  letter  of  Gen.  Jamieson  of  October  30, 
1917,  requesting  ^^  a  list  of  the  required  machine  tools  and  equipment, 
with  their  cost,"  claimant  wrote,  under  date  of  November  5,  1917, 
furnishing  the  list,  and  stating,  "A  further  amount  of  from  $50,000 
to  $1CK),000  covering  adjustment  to  power  plant,  excavating,  and 
general  incidental  expenses."  No  other  reference  is  made  to  addi- 
tional power  facilities.  If  a  contractor  installs  facilities  at  a  cost 
grossly  in  excess  of  requirements  necessary  for  the  performance  of 
a  contract,  he  is  not  entitled  to  be  reimbursed  the  amount  of  such 
gross  excess.  But  undoubtedly  a  settlement  on  a  fair  and  equitable 
basis  requires  that  the  contracts,  for  which  claimant  insists  the  boil- 
ers and  generator  were  provided,  should  bear  their  proportion  of  the 
amortization  of  so  much  of  the  cost  of  the  facilities  enumerated  in 
items  5  and  11  as  was  necessary  for  the  performance  of  the  con- 
tracts. This  Board  therefore  holds  that  claimant  is  entitled  to  be 
reimbursed  the  unabsorbed  portion  of  the  total  cost  of  only  so  much 
of  the  facilities  enumerated  in  these  two  items  as  was  necessary  for 
the  performance  of  the  four  contracts  last  above  set  out. 

10.  The  Board  finds  that  the  facilities  set  out  in  the  items  com- 
prising Group  II  were  provided  in  connection  with  the  performance 
of  contracts  Nos.  P-5072-509-C,  P-13122-940-C,  and  P-16107-1175- 
C,  hereinabove  designated  and  considered,  but  the  evidence  is  not 
convincing  that  any  facilities  ad^ipted  especially  for  the  accommo- 
dation of  female  employees  were  contemplated  by  the  parties  at  any 
time.  The  question  of  the  necessity  of  employing  women  for  the 
performance  of  these  contracts  does  not  seem  to  have  ever  been  dis- 
cussed. The  necessity  of  increased  facilities  to  accommodate  Army 
inspectors  does  appear  to  have  been  contemplated  by  the  parties  at 
the  time  of  and  prior  to  entering  into  the  contracts  and  was  included 
in  claimant's  estimate  of  costs.  Gen.  Dickson,  under  date  of  June 
21,  1918,  wrote  the  claimant,  calling  attention  to  "  the  urgent  neces- 
sity of  increased  office  space  in  No.  4  machine  shop,"  submitting  a 
plan  of  extension  for  the  accommodation  of  Army  inspectors,  and 
in  paragraph  2  of  the  letter  it  is  stated : 

"2.  In  that  the  volmne  of  work  for  our  inspectors  has  increased 
considerably  and  no  doubt  will  continue  to  do  so,  it  is  requested  that 
your  company  give  this  matter  your  special  attention  and!^  approval.'' 
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This  Board  therefore  holds  that  claimant  is  not  entitled  to  be  reim- 
bursed any  amount  expended  for  the  accommodation  of  female  em- 
ployees in  connection  with  the  performance  of  these  contracts.  It  is 
the  opinion  of  the  Board,  however,  that  claimant  is  entitled  to  be 
reimbursed  the  unabsorbed  portion  of  the  total  costs  of  the  facilities 
enumerated  in  items  6  and  7,  which  were  provided  solely  for  the 
accommodation  of  Army  inspectors  and  extension  of  Army  inspec- 
tor's office.  The  installation  of  the  fire  escape  for  No.  4  shop  enumer- 
ated in  item  8  was  not  discussed  or  contemplated  by  the  parties  at 
any  stage  of  the  negotiations.  This  fire  escape  was  rendered  neces- 
sary by  a  State  statute,  with  cognizance  of  which  claimant  was 
chargeable  by  law,  and  claimant  must  be  held  to  have  contracted  with 
reference  thereto.  If  it  is  proper  for  the  United  States  to  reimburse 
claimant  the  cost  of  this  fire  escape,  the  installation  of  which  was  re- 
quired by  State  law,  by  analogy  the  United  States  should  reimburse 
claimant  any  additional  State  or  county  taxes  expended  bj*^  reason  of 
the  installation  of  increased  facilities.  It  is  the  opinion  of  the  Board 
that  claimant  is  not  entitled  to  relief  as  to  this  item.  In  arriving  at 
an  award  in  this  case  a  credit  should  be  allowed  the  Government  m 
an  amount  equal  to  the  fair  and  reasonable  value  of  the  facilities  for 
which  claimant  is  held  by  this  decision  to  be  entitled  to  reimburse- 
ment, such  value  to  be  as  of  date  of  the  suspension  of  the  contracts 
for  which  the  respective  facilities  were  provided. 

11.  Amortization  over  more  than  one  contract  is  permissible,  the 
prime  object  being  to  prevent  claimant  from  sustaining  losses  hy 
reason  of  the  suspension  by  the  Government  of  the  contracts  for 
which  the  facilities  in  good  faith  were  provided,  when  the  facts  are 
such  as  to  authorize  amortization.  In  "  Notes  on  Jurisdiction  of  tlie 
Secretary  of  War,"  revised  January  1, 1920,  at  page  21,  it  is  stated : 

"Difficulty  sometimes  arises  where  the  contractor  has  successive 
contracts  for  the  same  product  and  at  the  same  or  higher  price  and 
uses  the  facilities,  etc.,  provided  for  the  first  contract.  In  such  cases 
it  is  safest  to  assume  that  these  were  fullj  amortized  in  the  first  con- 
tract and  not  to  allow  unabsorbed  amortization  in  settling  those  that 
follow  unless  it  is  clearly  shown  that  such  amortization  was  agreed 
upon  in  fixing  the  prices  for  both  contracts  and  was  understood  from 
the  beginning  to  extend  over  more  than  the  first  contract." 

The  foregoing  rule  has  been  followed  by  this  Board.  (In  re  Claim 
of  Holbrook  Co.,  case  No.  577,  Vol.  Ill,  Decisions  of  the  War  De- 
partment Board  of  Contract  Adjustment,  p.  576.) 

12.  Group  III. — ^This  group  consists  of  only  one  item,  to  wit,  tank 
for  fuel-oil  storage.  It  is  not  contended  that  any  specific  order  or 
instruction  for  the  erection  of  this  tank  was  given  to  claimant  by  any 
Government  representative,  nor  was  this  facility  contemplated  by  the 
parties  at  the  time  any  of  the  contracts  were  entered  into  between 
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claimant  and  the  Government.  Under  date  of  June  26, 1918,  John  C. 
Jones,  chief  of  the  Philadelphia  district  production  division,  wrote 
claimant,  recommending  instcdlation  of  the  tank.  Paragraph  2  of 
the  letter  reads  as  follows : 

"  If  your  tankage  is  insuAcient  to  comply  with  the  above,  take 
prompt  measures  to  provide  adequate  storage,  in  order  to, protect 
yourselves  against  the  tank-car  shortage  and  lack  of  transportation 
facilities  which  are  almost  certain  to  prevail  this  fall  and  winter." 

Gen.  Dickson  strongly  urged  claimant  to  install  the  tank,  in  order 
that  there  might  be  no  possibility  of  interruption  of  production  due 
to  lack  of  fuel  oil.  The  following  questions  and  answers  are  deemed 
pertinent : 

"  Major  Blackburn.  General,  of  course,  when  you  were  stationed 
there  you  were  infomied  and  knew  of  the  various  contracts  that 
claimant  was  in  performance  of  and  in  production  of,  did  you  not? 

"  Col.  Dickson.  Yes ;  both  American  and  foreign. 

"  Major  Blackburn.  Your  prime  object  was  to  get  production? 

"  Col.  Dickson.  Yes,  sir. 

"  Major  Blackburn.  That  was  what  you  were  there  for? 

"  Col.  Dickson.  Under  all  of  them. 

"  Major  Blackburn.  You  did  not  want  to  see  a  condition  arise 
which  would  cause  the  suspension  of  production  on  any  of  those  con- 
tracts ? 

"  Col.  Dickson.  No  ;  I  did  not. 

"  Major  Blackburn,  For  that  reason,  was  it  or  not,  that  you  called 
attention  of  the  claimant  to  the  necessity  of  laying  in  ample  supplies 
of  fuel  oil  ? 

"  Col.  Dickson.  Yes,  sir. 

"  Major  Blackburn.  In  order  that  they  themselves  might  keep  up 
their  contracts  according  to  the  schedules  specified  therein? 

"  Col.  Dickson.  Yes,  sir ;  I  think  that  is  the  case  exactly." 

13.  The  evidence  offered  by  claimant  is  not  sufficient  to  establish 
an  agreement,  express  or  implied,  by  the  terms  of  which  the  United 
States  became  obligated  to  reimburse  claimant  the  cost  of  erecting 
this  oil  tank,  and  the  decision  of  the  district  claims  board  disallow- 
ing the  claim  for  this  item  is  accordingly  approved. 

14.  Group  IV. — ^Item  II  comprises  this  group,  and  consists  of  50 
low-side  gondola  cars  and  25  side-dump  cars.  These  cars  were  not 
contemplated  by  the  parties  during  any  of  the  negotiations,  nor  at 
the  time  any  of  the  contracts  were  entered  into  between  claimant  and 
the  United  States.  No  order  or  instruction  for  their  installation  was 
given  by  any  Government  representative.  They  have  all  the  time 
been  and  still  are  in  general  use  at  claimant's  plant.  They  were  not 
purchased  for  the  performance  of  any  of  the  contracts  hereinabove 
set  out.  It  follows  that  claimant  is  not  entitled  to  be  reimbursed 
expenditures  incurred  for  the  installation  of  these  cars,  and  the  deci- 
sion of  the  district  claims  board  disallowing  same  is  approved. 

48090—23 67 
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DISPOSITION. 

The  War  Department  Claims  Board,  appeal  section,  hereby  trans- 
mits its  decision  to  the  ordnance  section  for  appropriate  action. 

Lieut.  CoL  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section ;  C!oL  Hull  concurring  for  the  War  Department  Claims  Board. 


October  28,  1920. 

Cases  Kos.  8077,  2545,  2546,  2547,  2585,  2586,  2587,  2588, 

2589,  2590,  2591,  2592,  2593,  and  2594. 

In  re  CLAIX  OV  HXW  JBB8ST  T17BE  CO. 

CLAIM  Ara  ]IXGZ8I0]l.-"Tliii  olalm  wai  decided  by  the  Xomrd  of  Contract 
Adjnttatent  under  date  of  Hay  14,  1980,  and  was,  In  part,  favorable  t» 
tbe  olaimant.  This  deeltlon  came  up  for  ditcuition  before  the  itandinflr 
conniittee  of  the  War  Department  Olalmc  Board,  which,  under  date  of 
July  8  and  10,  adopted  a  different  procedure  and  came  to  a  .deci* 
tlon  that  differed  materially  ftom  the  decision  theretofore  rendered  by 
the  Board  of  Contract  Adjuitment  and  offered  claimant  a  settlement  that: 
it  contended  was  entirely  different  from  the  decision  of  the  Board  of 
Contraet  Adjustment.  Claimant  thereupon  noted  an  appeal  to  the  Sec- 
retary of  War,  who,  under  date  of  October  9, 1980,  issued  the  followiuflr 
order: 

^  Upon  consideration  of  the  record  presented,  the  accompanying  mem- 
oranda of  the  special  advisers  are  hereby  approved.  It  is  accordingly 
directed  that  the  decision  of  the  Board  of  Contract  Adjustment  be  re* 
versed,  and  that  the  action  of  the  standing  committee,  War'  Bepart- 
ment  Claims  Board,  be  affirmed." 

Por  a  full  statement  of  the  facts,  see  decision  of  the  Board  of  Contract  Adjust- 
ment of  Xay  14, 1920  (Vol.  5,  p.  877.) 

Maj.  Farr  writing  the  opinion  of  the  Board. 

ON  RECONSIDERATION. 

1.  This  case  was  decided  by  the  Board  of  Contract  Adjustment 
under  date  of  May  14,  1920,  and  was  in  part  favorable  to  the  claim- 
ant, the  decision  of  the  Board  being  as  follows : 

"  1.  The  language  of  the  several  contracts  is  ambiguous.  There- 
fore parol  and  other  extrinsic  evidence  is  permissible  to  explain  the 
terms  of  the  written  instrument. 

"  2.  The  language  of  the  procurement  orders,  of  the  procurement 
requisitions,  show  clearly  that  the  compensation  to  the  contractor 
was  to  be  based  upon  the  maximum  weight  of  the  copper,  as  shown 
by  the  drawings.  The  letter  of  the  Ordnance  Department  of  Sep- 
tember 25,  1918,  written  by  the  negotiating  officer,  shows  beyond  & 
doubt  that  on  all  contracts  entered  into  prior  to  that  date  the  maxi- 
mum weight  was  to  be  used  as  a  basis  for  computing  the  price. 

"  3.  It  IS  therefore  the  opinion  of  the  Board  that  on  all  contracts 
entered  into  prior  to  September  25,  1918,  the  contractor  is  entitled 
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to  settlement  upon  the  basis  of  the  maximum  weight  of  the  copper 
as  shown  by  the  respective  drawings;  on  contracts  entered  into  sub- 
sequent to  September  25,  1918,  namely,  contracts  Pl728a-4209A 
and  P18225-4996A,  the  settlement  should  be  based  upon  the  weight 
of  the  finished  bands. 

"4.  On  the  question  of  the  price  which  contractor  should  be  re- 
quired to  pay  the  Government  for  the  Government  copper  furnished 
said  contractor  and  which  copper  was  not  returned  in  the  form  of 
finished  bands  there  is  no  dispute  as  to  the  amount  of.  copper  which 
is  due  the  Government.  The  question  is  solely  as  to  the  price  at 
which  contractor  shall  settle. 

"r>.  If  contractor  had  had  the  copper  on  hand,  the  Government 
could  have  accepted  same  and  then  either  sold  the  copper  back  to 
the  contractor  or  to  some  other  party  at  the  then  prevailing  market 
price  at  which  copper  could  have  been  obtained.  The  Government 
did  not  want  the  actual  copper.    It  had  no  use  for  same. 

"  6.  The  contractor  did  not  use  the  Government  copper  for  specu- 
lative purposes.  It  had  no  practical  way  in  which  the  Government 
copper  could  be  actually  kept  separate  and  apart  from  its  own 
copper.  The  two  were  necessarily  intermixed,  while  two  pounds 
were  carrying  one  pound  through  the  process,  and  the  price  at  which 
from  time  to  time  during  the  months  engaged  upon  Uie  work  the 
contractor  disposed  of  the  so-called  scrap  in  order  to  replace  same 
with  virgin  copper  had  no  bearing  on  the  case.  The  contractor  can 
only  be  required  to  replace  pound  for  pound  the  unused  Government 
copper  which  was  left  over  after  manufacture  .ceased,  or  in  lieu  of 
same  to  pay  the  Government  for  the  copper  at  the  market  price  pre- 
vailing at  the  time  the  contractor  offered  to  purchase  and  deliver 
to  the  Government  the  amount  of  copper  found  to  be  due,  or  in  lieu 
thereof  to  pay  for  the  said  copper  at  the  market  price  then  prevail- 
ing, namely,  March  26,  1919,  said  date  being  hela  to  be  the  date  of 
settlement,  as  it  was  not  until  that  date  that  inventories  and  accounts 
^ere  checked  up  and  the  amount  of  copper  due  ascertained. 

"  7.  For  the  reasons  aupra^  the  Board  is  of  the  opinion  that  the 
contractor  should  settle  with  the  Government  for  the  amount  of 
copper  due  the  Government  at  the  rate  at  which  virgin  copper  could 
be  obtained  in  the  market  on  March  26,  1919. 

"  ^  The  question  has  been  raised  as  to  whether  the  supplemental 
contracts  releasing  the  United  States  from  all  claims  arising  out  of 
the  cancellation  of  contracts  No.  2087-1 144A,  Claim  No.  2588,  and 
contract  G1384-7619A,  Claim  No.  2587  (which  contracts  were  proxy- 
signed),  constitute  a  binding  release  and  preclude  the  consideration 
of  any  claims  arising  thereunder. 

"  9."  No  work  was  done  under  either  of  these  contracts.  They  were 
canceled  by  mutual  agreement.  The  copper  furnished  by  the  (Jov- 
ernment  was  allocated  to  other  contracts  and  constituted  *P*rt  ^^ 
the  4,000,000  pounds  of  copper  due  to  the  Government  Tne  two 
claims  are  set  up  by  claimant  as  an  offset  in  the  event  that  the  Gov- 
ernment's contention  that  25J^  should  be  paid  by  the  contractor 
for  said  copper  is  sustained.  The  contention  bein^  that  if  the  re- 
lease is  binding  upon  the  contractor  it  is  also  binding  upon  the 
Government,  but  in  the  instant  case  the  point  is  not  material  a^ 
the  settlement  of  the  two  points  in  dispute  will  automatically  adjust 
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all  questions  arising  under  the  two  claims  last  referred  to,  and  they 
will  be  withdrawn. 

"  10.  It  is  unnecessary  to  consider  claim  No.  2077  for  $914,146.66, 
asserted  under  the  act  of  March  2,  1919,  as  this  claim  will  be  with- 
drawn by  claimant  upon  final  settlement  of  its  claims,  and  in  such 
final  settlement  claimant  shall  be  required  to  fully  release  the  Govern- 
ment for  any  claim  arising  thereunder." 

2.  This  decision  came  up  for  discussion  before  the  standing  com- 
mittee of  the  War  Department  Claims  Board  under  date  of  July  8, 
1920,  which  decided — 

"  For  prior  statement  of  these  claims  see  meeting  of  Feb.  13th. 
Captain  Jones  stated  this  company  (the  New  Jersey  Tube)  was  given 
contract  to  make  driving  bands  for  shells  and  the  Government  was 
to  furnish  the  copper.  The  Contractor  was  to  receive  compensation 
for  converting  the  cqpper  into  the  finished  article.  He  sold  the 
Government's  scrap  copper  at  24.12^  a  pound  and  kept  drawing  from 
the  Government  new  copper.  By  so  domg  he  converted  or  purchased 
(iovernment  property. 

"  The  question  presented  was  whether  or  not  the  contractor  should 
pay  to  the  Government  the  value  of  the  copper  at  the  rate  of  15  or 
160  a  pound  ^n  the  date  of  the  proposed  settlement  (March,  1919), or 
whether  he  should  be  charged  for  the  copper  at  the  rate  of  26^  per 
pound,  which  was  the  market  value  at  the  time  the  contractor  took 
the  Government  copper. 

"It  was  the  decision  of  the  committee  that  contractor  should 
reimburse  the  Government  at  market  price  at  the  time  of  taking 
the  copper,  namely,  260.  The  recorder  is  to  notify  claimant,  stating 
the  facts." 

3.  After  that,  under  date  of  July  10,  1920,  the  minutes  of  the  said 
Board  disclose  this  additional  action  in  re  this  claim : 

"Supplementing  the  discussion  of  July  8th  by  this  committee  in 
the  above  case,  Mr.  Lansdale  introduced  another  question,  which 
was  referred  to  Ordnance  and  decided  by  the  Board  of  Contract 
Adjustment,  namely,  the  weight  of  copper  bands  for  which  the 
claimant  should  be  compensated  in  the  finished  article. 

"  The  contention  of  tne  contractor  is  that  price  be  paid  according 

to  the  drawing,  irrespective  of  the  actual  weight  of  the  bands.    The 

position  of  the  Ordnance  Board  is  that  payment  should  be  made 

on  the  actual  weight  of  the  bands  deliverecl.    The  Board  of  Contract 

,  Adjustment  holds  that  contracts  are  ambiguous. 

"  In  the  above  case  the  decision  of  the  Appeal  Section  is  reversed 
on  the  ground  that  there  is  no  ambiguity  in  the  language  of  the 
several  contracts;  that,  therefore,  parole  and  other  extrinsic  evi- 
dence is  irrelevant  in  the  explaining  of  the  terms  of  the  written 
instrument.  It  is  the  opinion  of  the  committee,  therefore,  that  the 
contractor  should  be  paid  the  fixed  price  applied  to  the  number  of 
pounds  of  driving  bands  actually  delivered  to  and  accepted  by  the 
Government,  according  to  the  terms  of  the  several  contracts,  and 
should  not  be  applied  to  the  maximum  weight  set  forth  in  the  draw- 
ings and  specifications. 
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"The  files  are  to  be  transmitted  to  the  Ordnance  Section  for 
proper  action,  and  Mr.  Lansdale  is  requested  to  so  advise  the 
contractor  and  the  Appeal  Section." 

4.  Settlement  was  offered  to  the  claimant  in  accordance  with  the 
finding  of  the  said  standing  committee  of  the  War  Department 
Claims  Board.  Claimant,  not  being  satisfied  with  the  settlement  so 
offered,  and  contending  that  the  decision  of  the  Board  of  Contract 
Adjustment  was  correct,  under  date  of  August  3,  1920,  noted  an 
appeal  to  the  Secretary  of  War  and  filed  a  brief,  papers  in  the  case, 
along  with  the  brief,  being  submitted  to  the  special  advisers  of  the 
Secretary  of  War.  Certain  memoranda  were  filed  with  the  Secretary 
of  War  and  imder  date  of  October  9, 1920,  he  forwarded  the  follow- 
ing order  to  this  Board : 

"Upon  consideration  of  the  record  presented,  the  accompanying 
memoranda  of  the  special  advisers  are  hereby  approved.  It  is  ac- 
cordingly directed  that  the  decision  of  the  Board  of  Contract  Ad- 
iudgment  be  reversedj  and  that  the  action  of  the  standing  committee. 
War  Department  Claims  Board,  be  affirmed. 

"  It  is  further  directed  that  the  record  herein  be  transmitted  to  the 
Department  of  Justice  for  such  action  as  may  be  found  appropriate.' 

5.  By  direction  of  the  Secretary  of  War,  as  set  forth  in  the  fore- 
going order,  the  decision  rendered  by  the  Board  of  Contract  Ad- 
justment on  the  14th  day  of  May,  1920,  is  hereby  set  aside  and 
vacated,  and  the  action  of  the  standing  committee.  War  Depart- 
ment Claims  Board,  is  hereby  affirmed. 

Lieut.  CoL  McKeeby  and  Capt.  Sheppard  concurring  for  the 
Appeal  Section;  Col.  Hull  concurring  for  the  War  Department 
Claims  Board. 


OcroBER  29,  1920. 
Case  No.  2288. 

In  re  CLAIX  OV  ZXHITE  XBTAL  CO. 

COHTBACTS. — ^Where  the  olaimant  lubmiti  a  bid  after  the  receipt  of  certain 
specifications  and  the  bid  is  accepted  by  the  GoYemment,  and  a  pur- 
chase order  forwarded  the  contractor,  and  contractor  thereafter  is  given 
opportunity  to  fill  the  purchase  order,  but  neglects  to  do  so,  and  the 
GoTcmment  cancels  the  said  purchase  order  and  places  the  same  with 
other  contractors  on  account  of  nondeliyery,  no  liability  rests  upon  the 
OoYemment  to  reimburse  claimant  for  material  it  purchased  that  was 
not  of  sulllcient  sise  or  quality  to  enable  claimant  to  make  the  wrenches 
as  called  for  in  the  specifications  and  purchase  order. 

CAHCEILATIOV  OV  COVTBACT— 1CATEBIAL8  OV  EAHD.-— Where  the  TTnlted 
States  GoTcmment  enters  into  a  contract  for  wrenches  to  be  deliTcred 
within  a  certain  period  and  the  wrenches  are  badly  needed  by  the  Got- 
enment,  and  the  claimant  fails  to  deliTcr  within  the  specified  period, 
the  GoYcmment  is  Justified  in  canceling  the  said  order  or  contract  and 
no  liability  rests  on  it  by  reason  of  the  said  cancellation,  and  olaimant  is 
not  entitled  to  be  reimbursed  for  expenditures  on  account  of  purchase  of 
said  material. 

CLAIM  ASJ>  DECSISZOV. — ^This  claim  is  for  |868.98,  and  is  presented  on  the 
theory  that  claimant  is  entitled  to  relief  sought  by  reason  of  the  can- 
cellation of  a  purchase  order.    Held,  claimant  is  not  entitled  to  relief. 

Maj.  Farr  writing  the  opinion  of  the  Board. 

riNDINOS  OF  TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  in  the  sum  of  $858.93,  filed  under  the 
provisions  of  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

2.  In  1918,  the  Government  being  in  need  of  certain  wrenched  for 
use  with  the  Motor  Transport  Corps,  on  the  4th  day  of  April,  1918,* 
forwarded  to  the  claimant  specifications  for  certain  wrenches,  as 
follows : 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  end  and  cap 
screw  on  other  5/16". 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  end  and  cap 
«crew  on  other  3/8". 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  iend  and  cap 
screw  on  other  7/16". 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  end  and  cap 
«€rew  on  other  1/2". 
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394  wrenches,  special  T  socket  for  S.  A.  E.  std,  hex.  nut  on  one  end  ami  cap 
screw  on  other  9/16". 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  end  and  cap 
screw  on  other  5/8". 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  end  and  cap 
screw  on  other  11/16". 

384  wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.  nut  on  one  end  and  cap 
screw  on  other  3/4". 

3.  Thereafter  claimant  submitted  a  proposal  to  furnish  all 
wrenches  at  the  price  of  $4.80  per  set,  and  on  the  12th  day  of  April, 
1918,  the  following  purchase  order  was  sent  to  claimant : 

"War  Department, 
"  Office  of  the  Depot  Quartermaster, 

"  Coca-Cola  Building^  Baltimore^  M^L 

"  Order  No.  4476,  Depot  No.  4309-81-Balto.    Req.  No.  79,    File  No. 
451.2. 

"  Zenite  Metal  Company, 

^^ Indianapolis^  Ind, 

"  Auth.  Q.  M.  G.  O.  Misc.  No.  10194r-A,  Mar.  13/18.  April  12th, 
1918. 

"MF.    S-Pur. 

"(Date.) 

"  In  accordance  with  your  proposal,  and  subject  to  all  the  condi- 
tions and  requirements  thereof,  award  is  hereby  made  to  you  for 
furnishing  and  delivering  the  following  articles  at  the  prices  placed 
opposite  thereto. 

"Deliver  within  the  time  stated  opposite  each  item  in  store- 
room at 

"  Packages  must  be  marked  on  the  outside  in  strict  accordance  with 
instructions  below  'Machine  Shop  Truck  Lot  No.  42,'  and  imme- 
diately underneath  'Machine  Shop  Truck  Unit.'  Contents  should 
be  enumerated  on  the  outside  of  each  package  or  box. 

"  For  delivery  to  the  Carnegie  Steel  Siding,  Bush  &  Wicomico  Sts., 
via  Mt.  Clare,  B.  &  O.  Railroad,  Baltimore,  Md. 


Quan- 
tity. 


2,000 


Articles. 


Wrenches,  special  T  socket  for  S.  A.  E.  std.  hex.,  nuts  on  one  end, cap 
screw  on  the  other,  slses: 

250-5/16". 

250-3/8". 

250-7/16".  , 

250-1/2". 

2SO-9A6". 

250-5/8". 

250-11/16". 

260-3/4". 


Price  per  delirvj, 
days. 


"  By  authority  of  the  depot  quartermaster. 

"  ( Signed )  J.  E.  Eudoi^h, 

Captain,  Q.  M.  U.  S.  R."" 
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4.  In  addition  to  this  the  claimant  had  other  orders,  Nos.  306,307^ 
308,  290,  covering  the  384  sets  each  of  special  T  socket  wrenches. 

5.  Claimant  acknowledged  receipt  of  Order  4476,  depot  No.  4309- 
81,  Baltimore,  requisition  No.  79,  file  451.2,  and  advised  that  they  had 
entered  the  order  for  execution  at  the  sum  of  $4.80  per  set  f .  o.  b, 
their  factory. 

6.  Thereafter  further  correspondence  occurred  between  claimant 
and  the  Government  as  to  the  proper  manner  of  making  the  wrenches, 
and  as  to  when  the  claimant  could  comply  with  its  purchase  order 
and  make  delivery  of  the  wrenches. 

7.  Under  date  of  May  4,  1918,  the  claimant  wrote  Capt.  J.  E. 
Kudolph,  the  second  paragraph  of  its  letter  stating: 

"  Please  be  advised  that  we  are  not  properly  instructed  by  the 
design  section  in  Washington  as  to  what  sizes  they  want  these 
wrenches  made,  and  until  such  information  is  received  we  can  not 
advise  regarding  delivery," 

8.  This  letter  was  acknowledged  on  the  11th  by  the  department- 
The  claimant  addressed  several  letters  to  various  Goverament  officers, 
some  referring  to  Order  No.  4476  and  some  to  other  orders  claimant 
apparently  received.     On  the  18th  day  of  May,  1918,  the  depot 

Siartermaster    at    Baltimore    addressed    the    following    letter    to 
aimant : 

"  1.  Information  is  requested  at  this  office  as  to  when  delivery  may 
be  expected  on  our  purchase  order  No.  4476.  If  the  articles  called 
for  have  already  been  shipped,  please  advise  as  to  date  of  shipment, 
route,  marking,  etc.  These  supplies  are  urgently  needed  and  every 
effort  should  be  made  to  expedite  the  delivery  of  same." 

9.  Claimant  acknowledged  receipt  of  this  letter  under  date  of 
May  21 : 

"  We  are  obliged  to  advise  that  we,  as  yet,  have  not  been  entirely 
straightened  out  by  the  Engineering  Section  at  Washington  as  to 
what  we  are  to  furnish  on  this  order.  We  have  been  in  communica- 
tion with  them  asking  them  to  straighten  this  matter  up,  and  when 
this  is  done  we  will  immediately  advise  you  regarding  the  delivery." 

10.  Under  date  of  May  28, 1918,  telegram  was  forwarded  claimant: 

"Have  your  Mr.  NauckhofF  call  immediately  concerning  socket 
wrenches.' 

This  telegram  was  acknowledged  under  date  of  June  6,  1918,  in 
which  the  Zenite  Metal  Co.  advised  the  Government  that  their  Mr. 
Nauckhoff  would  be  unable  to  get  to  Camp  Holabird 

11.  Under  date  of  June  10,  1918,  the  Depot  Quartermaster  wrote 
claimant — 

''  1.  Bef erring  to  your  letter  of  May  22,  1918,  it  is  requested  that 
ou  advise  this  office  of  the  present  status  of  the  equipment  covered 
y  Order  No.  4476." 


i 
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Under  dnte  of  June  14,  191S,  the  claimant  replied  to  the  foregoing 
letter — 

''  1.  We  are  in  receipt  of  your  communication  of  June  10th  re- 
gardino:  the  above  subject. 

"  2  We  have  repeatedly  asked  Major  C.  L.  North,  at  Camp  Hola- 
bird,  Md.,  with  whom  our  original  negotiations  were  made,  to  furnish 
us  complete  and  definite  instructions  as  to  what  is  required,  but  so 
far  he  has  failed  to  advise  us. 

'^  3.  It  is  true  he  has  asked  the  writer  to  go  to  Camp  Holabird  to 
straighten  this  matter  out,  but  we  have  advised  him,  at  the  present 
time,  we  are  unable  to  comply  with  his  request  on  account  of  the 
fact  we  are  busy  manufacturing  grenades  for  the  Government,  which 
requires  the  writer's  full  and  undivided  attention. 

"  4.  It  is  simply  a  matter  of  making  a  blue  print  of  the  wrenches 
and  giving  us  the  exact  dimensions  to  which  these  wrenches  are  to 
be  made,  and  if  this  information  is  forthcominjG^,  we  can  immediately 
advise  you  what  deliveries  we  can  effect.  Until  stich  information  is 
received,  however,  nothing  can  be  done.'^ 

12.  Under  date  of  June  19,  1918,  the  Government  canceled  the 
foregoing  order  for  wrenches  by  letter : 

June  19,  1918. 
From :  Motor  Storage  Depot,  Camp  Holabird,  Balto.,  Md. 
To :  Zenite  Metal  Co.,  West  &  Ohio  Sts.,  Indpls.,  Ind. 
Subject:  Socket  wrenches. 

1.  We  have  your  favor  of  June  5th  and  several  telegrams  relative 
to  socket  wrenches  called  for  on  our  order  806/8-290.  We  have  re- 
peatedly advised  you  as  to  just  what  is  required  in  these  wrenches, 
but  as  you  have  been  unable  to  proceed  with  order  with  the  informa- 
tion furnished  you,  it  has  been  necessary  to  take  this  matter  up  with 
other  concerns,  and  we  are,  therefore,  to-day  mailing  cancellation  of 
the  above  orders. 

2.  Would  also  request  that  you  cancel  order  #4476  from  the  depot 
quartermaster  at  Baltimore,  as  these  wrenches  will  all  be  used  for 
the  same  purpose  and  we  would  not  care  to  have  two  types  of 
wrenches  furnished.  We  have  taken  this  matter  up  with  the  depot 
quartermaster  at  Baltimore,  who  will  issue  formal  cancellation  of 
their  order  #4476. 

By  order  of  the  commanding  officer  motor  storage  depot : 

Dean  Halford, 

Major^  Q.  M.  Corps. 
By  C.  L.  North, 

Major  Q.M.  C.y.A. 

13.  Claimant  under  date  of  July  6,  1918,  addressed  a  letter  to 
Maj.  C.  L.  North,  in  which  they  allege  that  their  failure  to  proceed 
was  due  to  their  inability  to  get  from  the  Government  sufficient  speci- 
fications or  description  of  the  wrenches  to  enable  them  to  proceed 
to  make  them  up  and  submit  to  the  Government,  and  claimed  $763.32 
for  material  and  labor.  The  Government  refused  to  pay,  resulting 
in  the  present  claim  being  finally  filed. 
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14,  Maj.  C.  L.  North  communicated  with  the  claimant  under  date 
of  August  5, 1918,  in  re  the  cancellation  of  the  order : 

"  1.  Beference  vour  letter  July  6th  and  invoice  of  Julv  3rd  for 
the  amount  of  $763.32. 

"  2.  Payment  of  this  invoice  is  refused  and  invoice  returned  here- 
with. 

"  3.  Payment  is  refused  on  list  of  material  and  labor,  for  the  reason 
that  it  is  quite  evident  that  you  did  not  purchase  proper  material  for 
manufacturing  the  wrenches  ordered,  a  matter  tor  which  the  Gov- 
ernment is  not  responsible.  This  is  borne  out  by  the  report  of  our 
inspector,  Lieutenant  Boglarsky,  under  date  of  July  24th.  The  order 
was  placed  on  your  quotation  of  April  16th,  1918,  in  which  you  ad- 
vised that  you  could  furnish  the  wrenches  specified  in  our  inquiry, 
and  the  order  was  in  exact  accordance  with  the  list  quoted  on. 

"  4.  The  item  of  traveling  expense  is  refused  for  the  reason  that 
the  Government  does  not  pay  such  expenses. 

"  5.  The  department  was  compelled  to  cancel  this  order  on  account 
of  your  inability  to  make  delivery  as  promised.  It  is  pointed  out 
that  the  order  was  placed  under  aate  of  April  29th,  1918,  and  can- 
celled under  date  of  June  19th,  while  the  delivery  promised  was  14 
days." 

16.  The  Government  thereafter  placed  the  order  with  the  Fair- 
banks Co.  for  the  identical  wrenches  the  claimant  had  failed  to 
furnish. 

16.  Maj.  C.  L.  North  wrote  Lieut.  John  J.  Boglarsky  under  date  of 
July  17, 1918,  and  instructed  him  as  follows  in  re  this  claim : 

"  1.  This  will  have  reference  to  orders  306/8-290  placed  with  the 
Zenite  Metal  Co.,  Indianapolis,  Ind.,  for  a  quantity  of  socket 
wrenches,  which,  we  believe,  you  are  more  or  less  familiar  with. 
However,  you  will  find  attached  hereto  complete  correspondence  per- 
taining to  same  which  is  self-explanatory. 

"  2.  You  will  note  in  their  letter  of  July  6th  they  have  rendered 
an  invoice  for  $768.32,  which  they  claim  they  are  entitled  to  due  to 
the  fact  that  they  were  not  furnished  the  proper  information.  In 
view  of  the  fact  that  they  have  made  claim  and  have  material  on 
hand  for  these  wrenches,  to  conserve  this  material  and  still  give  them 
the  opportunity  of  filling  the  order,  several  telegrams  were  sent  July 
12,  Julv  18,  anci  July  16,  giving  them  the  opportunity  to  still  fill  the 
order,  &ut  as  yet  have  had  no  reply  to  our  wires. 

"  3.  In  the  first  place,  the  order  is  written  intelligently,  as  a  num- 
ber of  wrench  men  have  looked  over  the  order  and  S;ate  that  all  nec- 
essary information  is  given  therein. 

"  4.  Rather  than  have  the  matter  stand  open,  request  that  you  take 
an  evening  train  to  Indianapolis  and  call  on  these  people  to  check  up 
and  see  if  they  actually  have  any  material  partly  imder  construction 
for  this  order.  If  you  find  that  they  have  not  and  that  they  are 
making  a  fictitious  charge,  wire  this  office  and  we  will  cancel  the 
opportunity  for  them  to  fill  this  order.  However,  will  leave  this 
more  or  less  to  your  judgment  to  make  adjustment,  though  it  is  of 
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no  particular  benefit  to  have  them  make  the  wrenches.  It  is  only  a 
matter  of  conserving  the  material  which  they  might  have  on  hand. 

''  5.  This  will  be  your  authority  to  call  on  Captain  C.  H.  Strong, 
1836  Euclid  A ve^  Cleveland,  Ohio,  for  traveling  order  to  Indianapo- 
lis and  return.  The  trip  should  not  take  you  over  one  day,  and  you 
should  arrange  to  leave  at  once.  Wire  as  early  as  possible  what'ac- 
tion  you  have  taken. 

"6.  Since  writing  the  above  we  have  just  received  a  wire  from 
these  people  reading  as  follows :  'Answering  your  wires  if  you  will 
furnish  blue  prints  and  other  information  we  have  requested  we  can 
supply  wrenches  upon  receipt  of  order  and  shipping  instructions/ 
We  haven't  the  time  to  make  a  drawing  of  standard  cap  screw  heads 
and  nuts.  Samples  can  be  easily  secured.  See  if  you  can  not  get 
them  straight  on  this  point." 

17.  Lieut.  Boglarshy  reported  under  date  of  July  24th  to  Maj. 

North,  paragraphs  1  and  2  of  which  are  as  follows : 

"  1.  In  regard  to  the  manufacture  of  special  socket  wrenches,  I 
find  that  the  Zenite  Metal  Co,  has  the  stock  for  the  wrenches  as  per 
their  samples  but  same  are  too  small  for  our  use.  Mr.  Nauckhoff. 
Mgr.,  claims  the  samples  he  submitted  were  O.  K.  and  accepted  in 
Washington,  and  he  therefore  secured  this  stock  to  make  wrenches  as 
per  sample,  which  is  6/16"  across  the  flat  where  the  S,  A.  F.  Cap 
Screw  is  1/2"  across  the  flat.  The  only  tubing  he  has  in  stock  he 
could  use  would  be  the  J  tubing  that  he  intended  for  his  larger  wrenches 
which  could  be  used  for  our  smaller  sizes  5/16  and  3/8.  He  would 
have  to  purchase  new  tubing  for  the  7/16,  1/2,  9/16,  5/8,  11/16  and 
3/4",  which  would  delay  the  delivery  of  these  wrenches  on  time,  so 
I  sent  vou  a  wire  the  23rd  as  follows :  '  Cancel  all  orders  of  the 
Zenite  Company.    Report  follows.    Leave  here  to-day  for  Cleveland.' 

"  2.  The  Zenite  Company  are  making  blue  prints  of  the  shape  and 
sizes  which  we  went  over  together,  and  will  submit  the  prints  to  you 
with  the  price  and  delivery.  They  will  also  take  up  the  proposition 
with  you  in  regard  to  disposing  of  the  tubing  which  they  have  on 
hand  which  is  cut  up  to  the  wrench  lengths,  which  is  the  only  work 
thev  have  done  on  our  order.  Mr.  Nauckhoff  of  the  Zenite  Company 
fully  understands  what  we  require  and  will  get  in  touch  with  you  on 
the  subject.  As  the  specifications  of  our  order  call  for  the.wrencb 
of  fit  cap  screw  held  oh  one  side  and  the  nut  on  the  other,  they  art 
making  the  blue  prints  accordingly,  altho  the  cap  screw  head  and  the 
nut  on  an  S.  A.  E.  standard  are  the  same  size.  I  do  not  Imow  if  you 
have  taken  this  into  consideration." 

18.  Thereafter  there  seem  to  have  been  one  or  two  letters  exchanced 
and  finally  claimant  was  telegraphed  to  purchase  no  materials  oi 
supplies  for  the  purpose  of  fulfilling  this  order.  It  evidently  com- 
plied with  this  telegram  for  the  file  and  petition  of  claimant  show  no 
further  commitments.  The  only  thing  that  this  Board  has  to  decide 
is  whether  or  not  the  specifications  furnished  the  claimant  were  spe- 
cific enough,  and  if  the  Government  was  justified  in  canceling  the 
contract  on  the  ground  of  nondelivery. 
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1.  Claimant  had  several  purchase  orders  which,  in  the  various 
correspondence  between  itself  and  the  Government,  seem  to  have  be- 
come confused  so  that  it  is  hard  from  the  file  and  the  papers  filed 
therewith  to  always  differentiate  between  the  various  orders  or  to 
allocate  the  different  letters  to  the  orders  intended  to  be  described  in 
the  said  letters.  Claimant  has  contended  throughout  that  it  did  not 
iiave  specific  instructions  and  that  the  instructions  as  furnished  it 
in  its  purchase  order  and  the  various  letters  from  the  Government 
ofiicials  were  not  sufficient  for  it  to  proceed  to  make  up  the  wrenches. 

Lfieut.  Boglarsky's  report  shows  that  the  claimant,  misunderstanding 
or  misreading  the  requirements  of  the  order,  purchased  stock  that 
was  too  small  to  make  up  the  wrenches.  Maj.  North,  the  Govern- 
ment officer  who  seems  to  have  had  charge  of  this  purchase  order, 
lias  filed  an  affidavit  under  dare  of  September  29, 1920,  in 'paragraphs 
2  and  3  of  which  the  following  facts  are  set  out : 

"I  have  read  your  letter  over  carefully  and  also  order  308-290 
^ven  to  the  Zenite  Metal  Company  under  date  of  June  19th,  as  well 
as  the  correspondence  leading  up  to  the  cancellation  of  this  order  and 
as  you  have  asked  for  a  statement  from  me  as  to  whether  their  claim 
of  $868.93  is  justifiable,  will  say  that  I  feel  that  they  have  no  claim 
whatsoever.  I  wish  to  draw  your  attention  to  the  fact  that  I  went 
±o  the  pains  of  having  Lieutenant  Boglarsky  go  to  their  factory  and 
«heck  this  order  up  and  assist  them  in  any  way  possible  to  furnish 
the  material  ordered  and  his  report  must  l>e  in  my  files  at  Washing- 
ton in  the  Motor  Transport  Corps  and  is  self-explanatory.  Briefly, 
it  is  pointed  out  that  they  seem  to  have  ordered  the  wrong  sized 
tubing  and  as  it  was  very  urgent  to  have  these  wrenches,  I  was  com- 
pelled to  place  the  order  elsewhere  and  feel  that  the  Government  was 
in  no  way  resi)onsible  for  their  failing  to  fill  the  order  and  should 
Jiot  pay  the  claim  asked  for. 

"  I  believe  that  the  order  placed  was  perfectly  clear  and  in  exact 
accordance  to  their  proposal,  and  they  stated  that  they  could  furnish 
.them  in  14 •days  time,  which  they  absolutely  failed  to  do." 

2.  Taking  into  consideration  all  the  evidence  and  especially  the 
fact  that  the  wrenches  ordered  by  the  Government  were  badly  needed, 
and  the  further  fact  that  upon  the  failure  of  the  claimant  to  furnish 
them  it  became  necessary  for  the  Government  to  place  the  orders 
with  other  firms,  this  Board  believes  that  the  Government  was  justi- 
fied in  canceling  the  order  of  claimant  and  placing  the  same  else- 
where, and  that  by  reason  of  the  said  cancellation  there  is  no  liability 
on  the  Government,  even  though  the  claimant  may  have  purchased 
material  that  it  expected  to  use  in  making  up  the  wrenches.  The 
report  of  Lieut.  Boglarsky  shows  that  the  material  purchased  by  the 
claimant  was  too  small  for  the  purpose  of  making  the  wrenches  as 
ordered  by  the  Government.  This  is  something  over  which  the 
Government  had  no  control.    The  Board  further  believes  that  the 
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order  and  specifications  given  claimant  were  specific  and  4^finite 
enough  to  have  enabled  it  to  purchase  the  correct  material  and  to 
have  at  once  proceeded  with  the  manufacture  of  wrenches. 

3.  The  damage  caused  the  Grovernment  by  claimant's  failure  to 
live  up  to  its  part  of  the  agreement  to  deliver  wrenches  was  fully 
as  great  or  greater  than  any  damage  that  might  have  been  caused 
the  claimant  on  account  of  the  cancellation  of  the  order.  The  claim- 
ant had  every  opportunity  to  send  a  representative  to  Camp  Hola- 
bird  and  there  personally  find  out  exactly  what  was  needed.  This 
it  did  not  do.  As  the  claimant  was  given  every  chance  to  fill  this 
order  and  failed  to  do  so,  this  Board  is  of  the  opinion  that  no  relief 
can  be  granted. 

DISPOSITION. 

A  final  order  denying  relief  will  issue. 

Lieut.  Col.  McKeeby  and  Capt  Sheppard  ooncarring  for  the  Ap- 
peal Section ;  Col.  Hull  concurring  for  the  War  Department  CUims 
Board. 


October  29,  1920. 
Case  No.  3007. 

Jn  re  CLAZX  OV  HA&BT  V.  EAVV. 

1.  SiniCONT&ACTO&. — ^Whcre  the  termi  of  an  informally  ezecnted  contract 
between  the  claimant  and  the  United  States  provide  that  the  United 
States  will  reimhnrse  contractor  for  all  expenditures  incurred  by  rea- 
son of  subcontracts  entered  into  by  him,  with  the  approval  of  the  con- 
tracting offloer,  and  claimant  agrees  with  a  subcontractor  to  pay  him 
a  fee  of  6M  per  cent  of  the  total  cost  of  all  work  performed  by  suoh  sub- 
contractor, and  the  subcontractor,  acting  under  the  direction  and  author- 
isation of  the  camp  constructing  quartermaster  and  with  the  knowledge 
and  consent  of  the  prime  contractor,  constructs  certain  roadways  not 
contemplated  by  the  original  speciUcations  in  the  contract,  but  which 
were  necessary  in  order  to  perform  the  prime  contract,  to  meet  an 
existing  emergency,  there  is  a  vali^  obligation  upon  the  part  of  the 
TTnited  States  to  pay  to  the  prime  contractor  that  amount  which  would 
be  due  the  subcontractor  as  a  fee  on  the  emergency  work  so  performed. 

8.  CLAIX  AJSTD  DECISIOV.— Olaim  for  $1,671.78,  arising  under  the  act  of 
Xarch  8,  1819.    Held,  claimant  entitled  to  relief. 

Maj.  Blackburn  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  was  in  the  first  instance  presented  to  the  supervising 
constructing  quartermaster  at  Camp  Jackson,  Columbia,  S.  C,  in 
the  month  of  May,  1919,  by  the  firm  of  Simmons,  Hartenstein  & 
Whitton  (Inc.),  of  Charlotte.  N.  C,  and  subsequently  came  to  the 
War  Department  Board  of  Contract  Adjustment  on  May  27,  1920, 
on  petition,  Form  B,  in  the  name  of  the  above-styled  firm.  The 
claim  is  for  $1,671.73  for  emergency  construction  work  on  certain 
roadways  at  Camp  Jackson,  Columbia,  S.  C.  On  June  24,  1920, 
Simmons,  Hartenstein  &  Whitton  (Inc.),  were  given  a  hearing  be- 
fore the  Board  of  Contract  Adjustment  on  the  matters  involved  in 
the  instant  case.  It  appears  that  this  firm  was  not  correctly  advised 
as  to  the  proper  method  of  procedure,  and  for  that  reason  presented 
to  the  Board  of  Contract  Adjustment  this  claim  in  its  own  name, 
when,  as  a  matter  of  fact,  and  in  strict  accordance  with  the  pro- 
cedure governing  the  presentation  of  claims  of  this  character,  it 
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should  have  been  presented  to  the  Board  of  Contract  Adjustment 
through  Harry  F.  Hann,  who  was  the  prime  contractor  for  all  con- 
struction work  at  Camp  Jackson.  By  a  decision  of  August  16, 
1920,  the  Board  of  Contract  Adjustment  held  that,  inasmuch  as  the 
claim  then  presented  arose  by  virtue  of  the  relationship  existing  be- 
tween Simmons.  Hartenstein  &  Whitton  and  Harry  F.  Hann  as  sub- 
contractor to  prime  contractor,  and  there  being  no  privity  of  con- 
tract between  the  then  claimant  and  the  United  States,  and  for  the 
further  reason  that  the  claim  had  not  been  presented  in  the  manner 
as  provided  for  in  section  4  of  the  act  of  March  2,  1919,  the  Board 
was  without  jurisdiction,  and  therefore  relief  was  denied. 

2.  The  claim  now  comes  to  the  appeal  section,  War  Department 
Claims  Board,  in  the  name  of  Harry  F.  Hann,  the  prime  contractor, 
and  was  filed  on  September  21, 1920,  and  arises  under  the  following 
circumstances : 

3.  On  or  about  the  20th  day  of  February,  1918,  the  United  States 
entered  into  an  informally  executed  contract  with  Harry  F,  Hann 
for  the  construction  of  certain  barracks  and  the  performance  of  cer- 
tain other  construction  work  at  Camp  Jackson,  Columbia,  S.  C. 
Thereafter,  Harry  F.  Hann  entered  into  a  contract  with  Siimnons, 
Hartenstein  &  Whitton  (Inc.),  of  Charlotte,  N.  C,  by  the  terms  of 
which  contract  this  firm,  as  subcontractor,  was  to  perform  certain 
work  at  Camp  Jackson.  It  was  further  provided  in  the  agreement 
"between  the  prime  contractor,  Harry  F.  Hann,  and  the  subcontractor, 
Simmons,  Hartenstein  &  Whitton,  that  the  subcontractor  should  re- 
ceive as  remuneration  for  all  services  rendered  and  performed  a 
fee  of  6i  per  cent  of  the  total  amount  expended  in  whatever  work 
the  subcontractor  was  called  upon  to  perform. 

4.  While  the  general  construction  work  at  Camp  Jackson  was  in 
progress  an  emergency  arose  whereby  it  was  found  necessary  by  the 
constructing  quartermaster  to  build  a  roadway  through  certain  marshy 
portions  of  the  camp  in  order  that  materials  could  be  hauled  to  the  pro- 
posed site  of  the  camp  hospital.  A  conference  was  had  between  the 
prime  contractor  and  the  subcontractor  and  Maj.  Supplee,  super- 
vsing  constructing  quartermaster,  and  his  assistant,  Capt.  Joseph 
C.  Brown,  concerning  the  construction  of  this  road.  The  subcon- 
tractor, with  the  knowledge  and  consent  of  the  prime  contractor,  was 
instructed  orally  by  Capt.  Bro.wn,  assistant  constructing  quarter- 
master, to  construct  the  roadway  in  question,  and,  acting  under  this 
authorization  and  instruction  and  with  the  knowledge  of  its  prime 
coatractor,  the  subcontractor  proceeded  with  the  additional  work 
and  carried  the  same  to  completion.  This  work  entailed  an  expendi- 
ture for  labor  and  materials  of  $25,718.86.  After  the  completion  of 
the  roadway  it  developed  that  the  funds  appropriated  by  the  United 
iStates  for  the  construction  of  Camp  Jackson  had  been  exhausted,  and 
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there  was  no  money  available  from  which  the  constructing  quarter- 
master could  pay  all  of  the  fees  for  this  work.  It  also  develops,  how- 
ever, that  at  some  time  subsequent  to  the  completion  of  the  work  the 
prime  contractor  received  from  the  United  States  his  fee  for  this 
roadway  at  the  rate  of  4  per  cent  of  the  total  amount  expended,  but 
that  the  United  States  has  never  paid  the  prime  contractor  the  fee 
which  was  rightfully  due  the  subcontractor.  From  the  petition, 
affidavits,  and  other  exhibits  filed  by  the  instant  claimant  it  appears 
that  the  subcontractor,  Simmons,  Hartenstein  A  Whitton  (Inc.) — 

^^  agrees  to  release  the  United  States  Government  from  the  payment 
of  fee  due  him  as  subcontractor  for  additional  roadways  at  Camp 
Jackson,  S.  C,  arising  out  of  said  verbal  contract  entered  into  by 
himself  through,  Harry  F.  Hann,  prime  contractor,  with  Capt. 
Jos.  C.  Brown,  constructing  quartermaster.  Camp  Jackson,  S.  C., 
and  to  look  to  tlie  prime  contractor,  Harry  F.  Harm,  for  his  compen- 
sation only,  in  full  compliance  of  section  4  in  the  act  of  Congress 
as  approved  the  2nd  day  of  March,  1919,  entitled  'An  act  to  provide 
reliei  in  cases  of  contracts  connected  with  the  prosecution  of  the  war, 
and  other  purposes.' '' 

5.  All  of  the  evidence  concerning  this  claim  having  been  adduced 
on  the  hearing  accorded  to  Sinoonons,  Hartenstein  &  Whitton  (Inc.), 
held  on  June  24, 1920,  no  further  hearing  is  deemed  necessary. 

DSCISION. 

1.  In  view  of  all  the  facts  which  are  before  us  relative  to  this 
claim,  we  are  of  the  opinion  that,  inasmuch  as  the  construction  of 
the  roadway  at  Camp  Jackson  was  performed  under  the  authoriza- 
tion and  direction  of  the  camp  constructing  quartermaster  at  Camp 
Jackson,  Columbia,  S.  C,  and  that  the  same  has  been  accepted  by 
the  United  (States,  there  is  a  valid  and  subsisting  obligation  resting 
upon  the  United  States  to  pay  Harry  F.  Hann,  the  prime  contractor, 
that  amount  which  is  due  to  the  firm  of  Simmons,  Hartenstein  & 
Whitton  (Inc.),  as  a  fee,  for  the  construction  of  the  emergency 
roadway  at  Camp  Jackson,  Columbia,  S.  C.  The  relief  prayed  for 
will  be  granted. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms  and  conditions  of  the  agreement,  and  Certificate  C,  to  the 
Construction  Section  for  action  in  the  manner  provided  in  sub- 
division (c),  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Lieut.  Col.  McKeeby  and  Mr.  Marcum  concurring  for  the  Appeal 
Section;  Col.  Morrow  concurring  for  the  War  Department  Claims 
Boards 
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OoroBEB  30.  1920. 
Case  No.  2715. 

/»  re  CLAZX  OV  X08LE&  SAFE  00. 

1.  TEBXIHATIOir. — ^Wherte  the  GoTenunent  erroneously  attempted  to  terminate 

claimant's  contract  for  claimant's  default  a»  proTlded  for  therein  aid  it 
is  shown  that  claimant  was  not  In  default,  such  contract  will  be  treated 
as  suspended,  the  terminating  clause  thereof  will  not  he  binding  on  the 
partiesi  and  it  is  the  duty  of  the  Secretary  of  War  to  negotiate  a  fill 
settlement  thereeof  in  the  interest  of  the  GoTemnent  upon  a  fair  aid 
equitable  basis. 

2.  CLAIM  AKD  BZCISIOir. — This  claim  for  |310,000  arises  under  a  formally 

executed  contract  and  is  'an  appeal  from  a  decision  of  the  Board  of  Ap- 
praisers.   Held,  claimant  is  entitled  to  relief. 

Mr.  Averill  writing  the  opinion  of  the  Board. 

1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Appraisers 
on  a  claim  for  $310,000  on  a  formally  executed  contract. 

2.  Under  date  of  November  1, 1917,  the  claimant  company  entered 
into  a  formally  executed  contract  with  the  Ordnance  Department. 
United  States  Army,  for  the  manufacture  of  one  thousand  two  hun- 
dred and  twenty-one  155-millimeter  howitzer  carriages,  model  of 
1918  (Schneider),  each  carriage  consisting  of  about  700  separate 
parts.  Time  was  made  the  essence  of  the  contract,  and  deliyeriee 
were  to  begin  about  April  1,  1918,  and  to  continue  at  the  approxi- 
mate rate  of  seven  carriages  per  day,  contract  to  be  completed  not 
later  than  October  1,  1918.  Under  the  provisions  of  the  contract 
the  contractor  was  required  to  supply  additional  carriages  if  re- 
quired by  the  Government,  and  on  April  23,  1918,  a  supplemental 
contract  was  entered  into  for  the  manufacture  of  49  additional  car- 
riages, no  change  being  made,  however,  in  the  date  of  delivery.  On 
July  19,  1918,  the  contractor  had  completed,  and  there  had  been  ac- 
cepted by  the  Government,  one  carriage. 

3.  On  September  24,  1918,  a  compulsory  order  was  served  upon 

the  claimant  company,  requiring  it  to  deliver  twenty-five  155-milli- 
meter howitzer  carriages  per  day,  deliveries  to  begin  September  26, 
1918 ;  and,  upon  the  failure  of  the  contractor  to  deliver  the  number 
required  in  this  compulsory  order  at  the  time  specified,  the  plant 
was  on  September  28,  1918,  requisitioned,  and  immediately  placed 
under  the  control  and  management  of  the  American  Rolling  Mill 
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Co.,  and  thereafter  operated  under  a  contract  entered  into  between 
the  Government  and  the  said  American  Rolling  Mill  Co.  On  the 
same  date,  namely,  September  28,  1918,  the  Government  served  a 
notice  emanating  from  the  Chief  of  Ordnance  upon  the  claimant, 
^^  terminating  the  contract  and  the  amendment  thereto  '' ;  said  notice 
being  dated  September  25, 1918,  and  assigning  as  a  reason  for  so  ter- 
minating the  said  contract,  the  failure  on  the  part  of  the  contractor 
to  perform. 

4.  The  contractor  protested  against  the  termination  of  the  contract 
and  protested  against  the  commandeering  of  its  plant,  but  regardless 
of  such  protests  the  plant  was  taken  over  and  operated  by  the  Gov- 
ernment through  the  American  Rolling  Mill  Co.  until  after  the 
cessation  of  hostilities. 

5.  The  claimant  received  no  compensation  under  the  contract  other 
than  payment  for  the  carriages  accepted  and  filed  its  claim  for  com- 
pensation from  November  1,  1917,  to  September  28,  1918,  as  pro- 
vided for  in  the  termination  clause  of  the  contract  and  also  a  claim 
for  compensation  for  the  forceful  taking  and  use  of  its  property 
from  September  28,  1918,  to  the  date  upon  which  the  property  was 
again  released  to  the  claimant. 

6.  As  the  questions  involved  in  the  two  claims  required  the  taking 
of  evidence  of  many  witnesses,  and,  in  many  instances,  the  same 
witnesses,  the  War  Department  Claims  Board,  with  the  approval  and 
under  the  authority  of  the  Secretary  of  War,  conferred  the  necessary 
jurisdiction  upon  the  Board  of  Appraisers  to  hear  and  determine 
that  part  of  the  claim  arising  under  the  contract  and  to  proceed  in 
an  endeavor  to  enter  into  a  contract  in  settlement  of  the  formal 
contract  in  question. 

7.  The  Board  of  Appraisers  thereupon  took  evidence  both  in 
Cincinnati  and  in  New  York,  which  evidence  covers  some  3,000  pages 
of  transcript  with  many  thousand  additional  pages  of  exhibits,  and 
made  an  award  to  the  claimant,  which  was  accepted  by  the  claimant 
80  far  as  concerned  the  compensation  to  he  paid  claimant  for  the  use 
of  its  plant  and  premises  under  ths  com/mandeering  order^  but  in  its 
decision  held  that  the  contractor  was  in  default  on  the  deliveries  re- 
quired by  the  contract  occurring  from  causes  which  were  neither 
excusable  nor  justifiable,  and  that  said  default  was  in  no  way  waived 
by  the  Government  and  that  by  reason  of  said  default  on  the  part  of 
the  contractor,  the  contractor  under  the  terms  of  the  contract  was  not 
entitled  to  the  compensation  as  set  forth  in  Article  IX  of  the  contract, 
and  therefore  recommended  that  the  claim  for  $310,601.76  shown  in 
the  amended  claim  1~B  be  denied  and  disallowed. 

8.  From  this  decision  the  contractor  appealed  to  the  War  Depart- 
ment Board  of  Contract  Adjustment,  and  on  April  20,  1920,  the  case 
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came  on  to  be  heard  before  that  board  upon  the  record,  evidence,  and 
exhibits,  and  was  argued  by  counsel. 

9.  To  enter  into  an  analysis  of  the  evidence  offered  and  to  embody 
the  same  in  this  decision  is  a  work  of  such  magnitude  that  it  has 
been  thought  best  to  set  out  in  narrative  form  the  pertinent  facts 
of  the  case  as  they  appear  to  this  board,  and  to  analyze  only  such 
parts  of  the  evidence  as  is  absolutely  necessary. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Prior  to  entering  into  the  contract  dated  November  1, 1917,  for 
the  manufacture  of  the  howitzer  carriages  in  question,  the  Mosler 
Safe  Co.,  a  corporation  under  the  laws  of  the  State  of  New  York, 
was  operating  at  Hamilton,  Ohio,  a  plant  embracing  12  acres  of  land, 
8  acres  of  which  was  devoted  to  floor  space.  In  this  plant  the  Mosler 
Safe  Co.  manufactured  safes,  vaults,  safety  boxes,  and  the  necessary 
high-grade  locks  in  connection  therewith.  The  claimant  companv 
had  no  experience  in  the  manufacture  of  gun  carriages.  In  fact,  no 
concern  in  the  United  States  had  ever  had  any  experience  in  the 
manufacture  of  the  particular  type  of  gun  carriage  called  for  bv 
the  contract,  it  being  a  French  type  and  the  designs,  plans,  and 
specifications  were  all  in  French  and  all  measurements  in  the  metric 
system. 

2.  Article  III  provides: 

'^Deliveries, — The  contractor  agrees  to  deliver  the  articles  accord- 
ing to  the  schedule  of  deliveries  set  forth  at  the  end  of  this  article. 

"  Time  being  of  the  essence,  the  contractor  will,  if  requested  so  to 
do  by  the  contracting  officer,  use  his  best  efforts  to  anticipate  the 
foregoing  schedule,  and  agrees  to  give  the  performance  of  this  con- 
tract precedence  over  all  work  for  parties  other  than  the  United 
States.  The  contractor  shall  not  be  responsible  for  delays  caused  hy 
acts  of  war,  riot,  incendiarism,  and  the  like,  or  oy  strike,  fire,  storm, 
and  the  like,  or  by  any  act  or  default  of  the  Umted  States  or  other 
cause  beyond  the  control  or  without  the  fault  of  the  contractor,,  with- 
out, however,  relieving  the  contractor  from  using  his  best  efforts  at 
the  cost  of  the  United  States  to  remove  such  cause  and  to  continue 
performance  with  the  utmost  dispatch  whenever  such  cause  is  re- 
moved. 

«  «  4  4t  •  *  • 

. 
"  Delivery  to  begin  about  April  1,  1918,  and  to  continue  at  the 
approximate  rate  of  seven  (7)  carriages  per  day,  contract  to  be  com- 
pleted not  later  than  October  1,  1918    *    *    */' 

3.  Article  IV  provides : 

"  Payments. — The  United  States  will  make  the  following  payments 
\jo  the  contractor : 

"(1)  The  sum  of  $900.00  for  each  unit  delivered,  as  a  fixed  profit, 
90  per  cent  of  which  shall  be  paid  upon  the  proper  certificate  of  the 
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contracting  officer  showing  delivery  and  acceptance  of  units  during 
the  performance  of  the  contract,  and  the  remainder  upon  the  com- 
pletion of  the  contract.  Such  fixed  profit  is  subject  to  addition  or 
deduction  as  hereinafter  provided. 

^^  Pro-fit  adjustment — (2)  The  United  States  shall  add  to  fixed 
profit,  or  deduct  from  fixed  profit,  as  the  case  may  be,  under  the 
following  adjustments: 

^*'  Liquidated  damages. — (b)  In  the  event  that  the  contractor  shall 
fail  to  deliver  the  articles  according  to  the  schedule  of  deliveries 
provided  for  herein  as  complete  articles,  sets,  or  lots,  as  the  case  may 
be,  the  contractor  shall  be  in  default  under  this  contract,  which  default 
shall  continue  until  such  time  as  such  articles,  sets,  or  lots  shall  be  de- 
livered. When  one  or  more  parts  of  an  article  or  articles  of  a  set  or  lot 
are  not  delivered  by  the  priJper  date,  the  complete  article  or  the  entire 
set  or  lot  shall  be  classea  as  undelivered  for  the  purpose  of  comput- 
ing liquidated  damages.  For  each  day  during  which  the  contractor 
shall  be  in  default  on  account  of  such  deliveries,  the  United  States 
shall  deduct  from  the  payments  to  be  made  to  the  contractor  on 
account  of  fixed  profit  1/10  of  1  per  cent  of  the  amount  named  as 
fixed  profit  in  paragraph  (1)  of  this  Article  IV  for  each  article  or 
set  or  lot  of  articles,  with  respect  to  which  the  contractor  shall  be 
in  default.  The  United  States  may  also  deduct  from  the  payments 
to  be  made  to  the  contractor  on  account  of  fixed  profit  such  addi- 
tional cost  of  inspection  and  superintendence,  if  any,  as  may  be 
caused  by  any  default  of  the  contractor:  Provided,  however,  that 
in  no  event  shall  such  deductions,  or  either  of  them,  cause  the  fixed 
profit,  as  finally  paid  to  the  contractor,  to  be  less  than  the  sum  of 
$810/00  per  unit.  It  is  understood  and  agreed  that  if  the  United 
States  shall  elect  to  terminate  this  contract,  as  provided  in  Article 
IX  hereof,  the  aforesaid  deductions  shall  be  made  only  for  each  day 
prior  to  such  termination,  and  that  unless  the  United  States  shall  so 
terminate  this  contract  the  contractor  shall  proceed  to  complete  the 
delivery  of  articles  with  the  utmost  dispatch,  and  that  such  deduc- 
tion of  1/10  of  1  per  cent  of  fixed  profit  for  each  day  of  default  is 
not  imposed  as  a  penalty,  but  as  a  liquidation  of  actual  damages, 
which,  according  to  a  careful  and  reasonable  estimate,  the  United 
States  will  sustain  if  deprived  of  the  use  of  the  articles,  sets,  or  lots 
during  the  period  for  which  deduction  is  made;  provided^  however, 
th^t  the  contracting  officer  shall  extend  the  time  for  delivery  of  amy 
articles  for  a  period  equal  to  any  delay  or  delays  caused,  in  his  opin- 
ion, hy  any  act  of  the  United  States,  or  by  acts  of  war,  riot,  incendi- 
arism, and  the  like,  or  by  strikes,  fire,  storm,  and  the  like,  or  other 
cause  beyond  the  control  and  without  th£  fault  of  the  contractor 
occurring  during  such  time  as  the  contractor  may  not  be  in  default 
or  before  the  expiration  of  any  previous  extension  of  the  time  for 
delivery  of  any  articles,  and  no  deduction  from  fixed  profit  shall 
be  made  for  delay  directly  arising  from  any  such  cause.    *    *    *  '' 

4.  Article  V,  among  other  things,  provides : 

"  The  contractor  shall  not  pay  wages  in  excess  of  those  prevailing 
in  the  locality  in  which  the  work  is  done,  and  during  the  performance 
of  this  contract  shall  not  make  general  wage  increases  without  the 
approval  of  the  contracting  officer. 
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Article  VII  provides,  in  part,  as  follows : 

"It  is  agreed  that  the  contracting  officer  may,  by  written  notice 
to  the  contractor,  make  changes  in  the  drawings  and  specifications 
forming  part  of  this  contract." 

5.  Article  VIII  provides,  in  part — 

"  The  United  States  shall  have  the  right  to  order  at  any  time  before 
the  completion  of  this  contract,  and  the  contractor  shall  thereupon 
supply  additional  articles  under  the  terms  of  this  contract,  upon  the 
same  terms  as  to  fixed  profit  and  other  payments." 

6.  Article  IX  provides — 

"  Termination, — In  the  event  that  in  the  opinion  of  the  Chief  of 
Ordnance  the  public  interests  so  require,  this  contract  may  be  ter- 
minated by  notice  in  writing  to  the  contractor,  without  prejudice 
to  any  claim  the  United  States  may  have  against  the  contractor. 

"  In  the  event  of  the  termination  of  this  contract  as  aforesaid,  the 
United  States  shall  pay  the  contractor  all  costs  and  obligations  of  the 
contractor  theretofore  incurred  and  not  previously  paid,  which  may 
be  allowed  pursuant  to  Article  V  hereof,  together  with  the  fixed 
profit  herein  provided  upon  all  articles  previously  delivered  and 
accepted. 

^^  In  addition  thereto  the  United  States  shall  make  the  following 
payments  under  the  following  condition : 

"  In  the  event  that  the  contractor  shoM  not  be  in  default  under  this 
contract  at  ths  date  of  such  termination^  the  contractor  shall  he  paid 
a  sum,  which,  together  with  all  fixed  profits  theretofore  paid^  shall 
he  equivalent  to  ten  {10)  per  cent  of  all  cost  which  the  UrMed  States 
shall  have  previously  paid^  and  shall  then  be  obligated  to  pay,  except 
the  cost  of  raw  material,  supplies,  and  the  like,  which  shall  have  been 
purchased  by  the  contractor  for  use  in  the  performance  of  this  con- 
tract, but  shall  not  have  been  used  in  making  the  articles  delivered 
and  accepted. 

"  The  loregoing  provisions  with  respect  to  payments  to  be  made  by 
the  United  States  upon  the  termination  of  this  contract  shall  also 
apply  in  the  event  that  the  continued  performance  by  the  contractor 
of  this  contract  is  finally  prevented  by  acts  of  war,  riots,  incendiarLsm, 
or  other  such  causes  beyond  the  control  and  without  the  fault  of  the 
contractor  which  may  be  directly  traceable  to  the  fact  that  the  United 
States  is  in  a  state  ox  war. 

'^  In  the  event  of  the  termination  of  this  contract  as  aforesaid,  any 
and  all  obligation  of  the  United  States  to  make  any  payments  to  the 
contractor  hereunder,  other  than  those  specified  in  this  Article  IX, 
shall  at  once  cease  and  determine.'^ 

7.  Article  XX  provides — 

"  Doubts  or  disputes  to  he  referred  to  Chief  of  Ordnance. — Except 
as  this  contract  shall  otherwise  provide,  any  douots  or  disputes  which 
may  arise  as  to  the  meaning  of  anything  in  this  contract  shall  be 
referred  to  the  Chief  of  Ordnance  lor  determiiiation.  If,  however, 
the  contractor  shall  feel  aggrieved  at  any  decision  of  the  Chief  ox 
Ordnance  upon  such  reference,  he  shall  have  the  right  to  submit 
the  same  to  the  Secretary  of  War,  whose  decision  shall  be  final.'* 
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8.  The  contract  was  a  fixed  profit  one,  the  Government  payings 
all  the  costs  of  manufacture  and  allowed  the  contractor  for  the  use 
of  its  plant  and  organization  $900  for  each  carriage  completed.  All  • 
expenditures  had  to  be  approved  by  the  Government  and  no  sub- 
contract could  be  let,  no  orders  placed  for  raw  material,  tools,  jigs, 
fixtures,  or  supplies  without  the  consent  and  approval  of  the  Govern- 
ment. It  was  provided  that  in  the  event  of  the  contract  being  termi- 
nated in  the  public  interest  and  without  default  on  the  part  of  the 
contractor  the  contractor  should  receive  by  way  of  compensation  for 
the  use  of  its  plant  and  organization  10  per  cent  of  all  cost  which 
the  United  States  had  previously  paid. 

9.  Immediately  upon  the  close  of  negotiations,  and  before  the  con- 
tract had  been  formally  signed,  the  contractor  begail  preparing  its 
organization  and  plant  so  as  to  be  ready  to  proceed  as  soon  as  the 
detailed  plans  and  specifications  were  received.    Applications  were 
made  for  the  necessary  priorities,  the  plant  gotten  in  shape  and  large 
number  of  tools  and  fixtures  ordered  and  then  the  difficulties  of  the 
undertaking  began  to  make  themselves  manifest.    The  designs  were 
French,  the  notes  accompanying  the  plans  were  in  the  French  lan- 
guage.   The  metric  system  was  used  in  indicating  all  measurements 
and  it  became  necessary  to  have  the  notes  translated  and,  in  many 
instances,  to  have  the  measurements  converted  from  the  metric  sys- 
tem into  the  system  of  measurements  in  vogue  in  America.   The  latter 
was  a  difficult  and  exacting  task  and  to  insure  accuracy  and  coordi- 
nation of  parts  had  to  be  checked  and  approved  by  the  Engineering 
Bureau  of  the  Ordnance  Department.    The  plans  provided  for  no 
tolerances  and  the  manufacturing  concerns  in  the  United  States 
would  not  accept  contracts  to  produce  the  parts  necessary  in  quan- 
tity production  without  tolerances.    One  hundred  and  ninety-four 
changes  were  made  in  the  plans.    Some  of  them  occasioned  no  delay 
but  others  were  vital  and  not  only  delayed  the  placing  of  the  various 
subcontract  orders  but  in  many  instances,  after  the  subcontractor 
had  started  to  produce,  changes  were  made  which  required  radical 
changes  in  the  tools  already  procured  for  the  manufacture.    These 
changes  in  designs  and  specifications  continued  as  late  as  July,  1918, 
and  while  we  may  minimize  the  delay  to  the  contractor  as  much  af 
possible,  yet  the  evidence  shows  beyond  a  shadow  of  doubt  that  cer- 
tainly as  late  as  July,  1918,  these  changes  were  seriously  affecting 
production  in  spite  of  all  the  efforts  of  the  contractor  to  neutralize 
this  disadvantage  under  which  it  was  laboring. 

10.  The  Government  had  found  it  necessary  in  1917  to  establish  a 
system  of  priorities,  and  all  manufacturing  concerns  in  the  United 
States  and  the  producers  of  most  raw  material  had  to  be  governed  by 
the  priority  system.    The  determination  of  what  class  of  manufac- 
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ture  should  receive  precedence  was  determined  by  a  Government 
board.  The  various  bureau  boards  of  the  Government  submitted  to 
the  priority  board  the  reasons  why  certain  work  under  contract  for 
their  respective  bureaus  should  be  expedited,  and  after  consideriug 
the  relative  importance  of  the  various  Government  undertakings  the 
priority  board  issued  the  priority  certificates,  beginning  at  A-1,  A-2, 
3,  and  4  following,  and  being  subordinate  to  the  A-1  priority.  The 
Mosler  Safe  Co.  had  been  assured  by  Lieut.  Col.  Hillman,  Ordnance 
Department,  that  primary  priorities  would  be  obtained  for  the  work 
on  the  howitzer  carriages^  and  early  in  November  the  contractor  ap- 
plied to  the  Ordnance  Department  to  rush  the  priorities  for  them, 
so  that  they  could  place  their  orders  for  tools,  machinery,  raw  ma- 
terial, and  other  supplies.  No  priorities,  however,  were  issued  until 
December  24,  1917,  on  which  date  an  A-J  priority  was  issued  to  the 
contractor  and  received  on  January  4, 1918.  It  was  then  found  that 
this  A-1  priority  did  not  extend  to  the  various  tools,  raw  material 
and  supplies  which  necessarily  had  to  be  obtained  from  subcon- 
tractors, and  that  other  priority  certificates  had  to  be  obtained  for 
each  order  before  the  subcontractors  could  fill  the  order.  There  was 
further  delay  in  obtaining  these  priorities,  and  when  they  were 
finally  received  they  were  of  an  A--8  to  A-5  classification,  which,  in 
many  instances,  caused  great  delay  in  the  filling  of  the  orders  by 
the  subcontractors.  Not  only  was  this  delay  occasioned  by  the  fact 
that  the  subsidiary  priorities  were  of  a  lower  classification,  but  on 
account  of  the  delay  in  obtaining  the  subsidiary  priorities,  orders 
which  the  manufacturers  then  had  covered  by  the  same  class  of  pri- 
ority but  which  were  antedated  had  precedence  over  the  orders  placed 
for  the  Mosler  contract. 

The  evidence  establishes  very  clearly  the  fact  that  the  inability  of 
the  claimant,  through  no  fault  on  its  part,  to  obtain  the  primary 
certificate  until  about  the  4th  of  January,  1918,  and  the  issuance  of 
subsidiary  certificates  of  an  inferior  classification  and  a  later  date, 
resulted  in  delaying  for  weeks  and  months  the  delivery  of  machinery, 
material,  jigs,  tools,  and  fixtures,  as  the  manufacturing  concerns 
frcwn  which  these  articles  were  being  purchased  were  swamped  with 
Government  work  and  were  required  to  give  precedence  to  perform- 
ance of  those  contracts  which  Imd  a  higher  classification  and  in  con- 
nection with  which  priority  certificates  had  been  earlier  issued.  The 
evidence  discloses  many  instances  of  serious  delays  directly  traceable 
to  the  failure  to  receive  priorities  promptly,  and  particularly  was 
this  the  case  in  connection  with  the  production  of  the  trail,  a  most 
important  part  of  the  carriage.  This  contract  had  been  sublet  by  the 
advice,  and  with  the  approval,  of  the  Ordnance  Department  to  the 
Hydraulic  Pressed  Steel  Co.,  but  before  the  steel  company  could 
fret  into  production  a  priority  certificate  was  issued  in  favor  of  the 
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London  Omnibus  Co.  by  which  priority  the  Hydraulic  Pressed  Steel 
Co.  was  directed  to  complete  the  parts  contracted  for  by  the  London 
Omnibus  Co.  regardless  of  any  other  work  or  contract  which  it  might 
have,  and  in  consequence  of  this  the  Hydraulic  Pressed  Steel  Co.  were 
not  able  to  deliver  trails  to  the  Hosier  people  until  the  latter  part  of 
May  or  earlier  part  of  June,  1918,  and  then  only  in  very  limited 
quantities,  and  it  was  impossible  to  assemble  a  gun  carriage  until 
this  most  important  part,  the  trail,  had  been  received. 

11.  Under  the  contract  the  Government  was  to  provide  a  set  of 
standard  gauges  and  the  contractor  was  to  procure  at  it  sown  ex- 
pense as  many  duplicate  sets  of  said  standard  gauges  as  it  might 
deem  necessary  for  the  prosecution  of  the  work.  On  account  of 
the  many  changes  in  the  designs  and  the  unfamiliarity  of  the  Gov- 
ernment officers  with  the  various  parts  of  the  carriage,  the  Govern- 
ment was  unable  to  determine  until  very  late  exactly  the  nature  and 
kind  of  standard  gauges  that  would  be  necessary,  and  certainly  as 
late  as  April  1  or  April  15, 1918,  the  Government  had  not  yet  placed 
the  order  for  the  first  set  of  gauges,  and  until  the  Government  had 
determined  upon  the  gauges  it  was  absolutely  beyond  the  power  of 
the  contractor  to  obtain  those  necessary  for  a  quantity  production. 
Lieut.  Col.  Frank  G.  Bowles,  inspector  of  ordnance  at  the  plant, 
and  who  was  stationed  at  the  plant  from  December  11, 1917,  to  July  8, 
1918,  testifies  that  between  April  1  and  April  15,  1918,  he  visited 
the  plant  of  Pratt  &  Whitney  Co.  and  describes  the  condition  then 
existing  in  the  following  language : 

^^  I  then  proceeded  to  Hartford,  Conn.,  and  called  on  the  Pratt  & 
Whitney  Co.  who  had  guages^  internal  and  external  guages  on  Gov-, 
ernment  order,  or  rather  had  been  told  that  they  were  going  to  be 
required  to  manufacture  them,  and  they  too  had  never  received  the 
order  but  they  had  received  the  order* with  tolerances  which  they 
considered  impossible  and  refused  to  proceed  on  those  tolerances,  but 
owing  to  their  lo^ralty  to  the  i^ountry  they  did  manufacture  guages 
on  a  tolerance  which  they  themselves  felt  they  could  carry  out,  and 
many  of  the  guages  were  then  ready  for  delivery  and  the  order  could 
be  completed,  as  1  recall  it,  in  7  or  8  or  10  weeks.  I  wired  the  Gov- 
ernment the  situation  and  asked  them  to  immediately  confirm  their 
acceptance  of  the  guages  with  the  tolerance  which  the  Pratt  &  Whit- 


ney Company  could  carry  out." 
^'  I  visited  the  Otis  Elev 


Elevator  Company  at  their  plants  on  the  Hud- 
son, at  Yonkers,  in  connection  with  the  elevating  worm  gears.  They 
were  being  delayed  because  of  the  Government's  refusal  to  accept 
tolerances  which  they  believed  were  as  good  as  could  be  produced, 
and  there  was  haggling  between  the  inspectors  and  the  company. 
Ultimately  the  tolerances  that  were  possible  to  be  made  by  the  com- 
pany were  accepted  by  the  Government,  but  a  considerable  delay  was 
experienced  there  on  that  account.  On  this  same  trip  I  found  that 
the  Greenfield  Top  &  Dye  Corporation  had  not  even  begun  the  order 
for  the  reason  that  the  Government  had  never  entered  the  order. 
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They  had  made  quotations  on  their  requirements,  but  the  order 
through  some  error  at  Washington  had  never  been  placed.  That 
order  should  have  been  placed  by  the  Government,  and  the  product 
was  essential  to  the  manufacture  by  the  Mosler  Company  before  they 
could  absolutely  produce  one  gun  carriage,  because  of  the  guages 
which  were  necessary  to  inspect  the  various  screw  parts  made  for  the 
gun  carriage." 

"I  then  visited  a  concern  in  Harrison  which  had  taken  a  sub- 
contract embracing  part  of  the  elevating  segment.  These  segments 
were  of  a  nature  that  reouired  a  complete  set  of  special  tools  for  their 
production.  That  was  tne  case  in  all  three  companies  that  were  pro- 
ducing these  parts  for  the  Mosler  Safe  Company.  At  the  time  I 
was  there  they  had  not  even  completed  the  machine  upon  which  the 
parts  were  to  be  made,  but  considerable  progress  had  been  made  in 
connection  with  it.  It  was  a  very  difficult  machine  to  build,  and  had 
to  be  invented  as  a  matter  of  fact  and  tried  out  in  various  ways  be- 
fore  they  could  proceed  with  the  work,  and  it  was  necessary  to  the 
manufacture  of  the  carriage.  The  carriage  cannot  be  constructed  or 
assembled  without  it." 

12.  The  evidence  further  shows  that  there  were  minor  delays  caused 
by  the  Government  method  of  inspection  by  refusal  on  the  part  of 

•  the  Government  representatives  to  approve  of  increased  rates  to  jig, 
tool,  and  fixture  manufacturers,  also  delays  by  reason  of  defective 
material  received  from  subcontractors  which  had  been  passed  by 
Government  inspectors  at  the  plants  of  the  subcontractors  but  which 
were  turned  down  by  the  inspector  at  the  Mosler  plant.  A  serious 
delay  and  one  which  the  evidence  shows  was  not  corrected  until 
in  June  or  July,  was  the  insistence  of  the  Government  upon  its  speci- 
fication which  called  for  a  very  high  fabric  of  steel  and  steel  which 
was  impossible  to  obtain  in  the  United  States,  and  which  the  Govern- 
ment later  modified  by  permitting  the  use  of  the  ordinary  commercial 
steel.  There  was  further  delay  caused  by  lack  of  cooperation  on  the 
part  of  the  Cincinnati  District  Ordnance  office  which  had  direct  con- 
trol over  the  operation  of  the  plant.  In  fact,  the  evidence  justifies 
the  use  of  a  much  stronger  word  than  "  want  of  cooperation."  The 
evidence  shows  that  there  was  open  and  active  hostility. 

13.  Lieut.  Col.  Bowles,  the  inspector  of  ordnance  at  the  plants 
testifies  relative  to  the  work  of  the  Mosler  Safe  Co.  as  follows : 

"I  doubt  if  any  concern  could  have  rendered  a  greater  coopera- 
tion. The  Mosler  Safe  Company  never  declined  to  carry  out  any  in- 
structions that  I  gave  them  regarding  the  furtherance  oi  the  contract 
in  any  way.  They  were  always  ready  and  willing  to  do  everything 
they  could  to  further  the  interests  of  the  Government.  I  found  them 
really  to  cooperate  in  every  way." 

The  evidence  further  discloses  the  fact  that  the  contractor  was  not 
passive,  that  it  did  not  confine  itself  to  writing  for  suggestions  from  the 
Government  officials,  but  that  they  were  very  active  in  an  endeavor  to 
get  into  production.    The  mass  of  exhibits  filed  shows  that  the  mail,  the 
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teleg^raph  and  the  telephone  were  kept  busy,  that  personal  visits  were 
made  by  men  in  their  employ  to  the  plants  of  the  various  subcon- 
tractors in  order  to  hasten  the  production,  that  in  many  instances 
they  sent  their  oificers  to  Washington  for  conferences  with  Gt)vern- 
ment  officials  in  order  to  straighten  out  tangles  arising  from  the 
many  changes  in  the  designs  and  specifications  and  in  an  endeavor  to 
obtain  priorities  which  would  enable  them  to  receive  the  tools,  fix- 
tures, and  material  from  their  various  subcontractors.  They  also 
frequently  requested  the  Government  to  place  an  engineer  officer 
at  the  plant  with  authority  to  authorize  immediate  changes  found 
necessary  in  the  designs  and  to  obviate  the  long  delays  occasioned  by 
having  to  handle  all  such  matters  through  oorreq>o!idence  with 
Washington.    This  the  Government  declined  to  do. 

14.  On  May  3.  1918,  the  claimant  requested  in  .vrriting  a  90-day 
extension  of  the  delivery  dates  called  for  in  its  contract  and  set 
forth  in  great  detail  the  causes  of  delay  and  has  filed  as  Exhibit  97 
a  copy  of  such  request  and  the  fact  that  an  additional  extension  of 
time  would  be  required  if  the  causes  of  delay  therein  set  forth  con- 
tinued. The  evidence  establishes  the  fact  that  in  most  instances  the 
causes  of  delay  could  not  be  cured  by  the  claimant  but  could  only 
be  cared  for  by  some  energetic  action  on  the  part  of  the  Government, 
and  the  evidence  proves  that  the  delays  continued.  Colonel  Bowles, 
the  Government  inspector  recommended  in  connection  with  this 
particular  application  a  60-day  extension.  No  action,  however, 
appears  to  have  been  taken  upon  the  application,  but  the  claimant 
Tvas  permitted  to  continue  performing  the  contract. 

This  application  for  extension  was  forwarded  by  Lieut.  Col. 
Bowles  to  the  Cincinnati  district  office  and  by  them  forwarded  to 
the  Ordnance  Department,  Washington,  under  date  of  June  26, 
1918,  with  an  indorsement  of  three  pages  recommending  that  the 
extension  be  denied,  (See  Government  Exhibit  19.)  This  indorse* 
ment  is  signed  "The  Cincinnati  district  office,  by  L.  P.  Crim,  cap- 
tain. Ordnance,  N.  A."  No  investigation  appears  to  have  been  made 
as  to  the  causes  of  delay  set  out  so  fully  by  the  contractor  and  no 
attempts  to  remedy  them.  The  indorsement  is  an  indictment  of  the 
Mosler  Safe  Co.,  and  must  here  be  discussed  in  the  light  of  the 
testimony. 

Paragraph  3  of  said  indorsement  reads  as  follows: 

"  The  writer  of  this  indorsement  arrived  at  the  plant  of  the  Mosler 
Safe  Company  November  17th  to  take  up  inspection  work  for  the 
Ordnance  Department.  At  that  time  notning  was  done  beyond  the 
placing  of  orders  for  material  and  machinery." 

The  testimony  of  Capt.  Crim  shows  that  on  November  17  nothing 
could  have  been  done,  as  the  machinery  had  not  started  to  come  in, 
and  that  the  statement  above  was  not  intended  as  a  criticism. 


1074        DECISIONS  APPEAL  SECTION  WAR  DEPARTMENT  CLAIMS  BOABD. 

Paragraph  4  reads : 

"  There  were  four  essential  elements  of  weakness  in  the  efforts  of 
the  safe  company  to  meet  their  schedule." 

Paragraph  5  reads: 

"The  first  was  the  general  manager  in  charge  of  this  job,  Mr. 
Henry  Mosler,  a  nephew  of  the  vice  president  of  the  company,  a 
young  man  29  years  of  age,  entirely  lacking  in  manufacturing  ex- 
perience beyond  one  year  spent  at  the  Mosler  Works  at  Hamilton 
*  *  *.  On  account  of  his  inexperience  he  was  utterly  incapable  of 
realizing  the  magnitude  of  work  in  hand  and  made  no  effective 
effort  to  form  the  proper  organization  either  for  performing  the 
Work  in  the  shop  or  securing  the  proper  delirery  of  the  material 
necessary.  In  spite  of  strong  representations  he  was  kept  in  charge 
until  May  9th  when  he  was  replaced  by  Mr.  D.  H.  Bellamore." 

The  evidence  shows  that  Henry  Mosler  was  a  graduate  of  Cornell. 
1910;  had  taken  a  complete  course  in  mechanical  engineering;  that 
he  had  worked  as  an  office  boy  in  the  Mosler  Safe  Co.,  and  then 
through  the  various  departments — estimating,  drafting,  credits— 
and  in  1915  went  into  the  Mosler  factory  as  factory  manager;  that 
he  was  only  one  year  younger  than  his  critic  and  had  had  far  more 
actual  experience  and  a  much  better  technical  education.  The  evi- 
dence also  shows  that  Henry  Mosler  was  not  in  charge  of  securing 
the  proper  delivery  of  the  material  necessary;  that  that  was  being 
handled  by  other  parts  of  the  organization.  In  regard  to  the  stat^ 
ment,  "  In  spite  of  strong  representations  he  was  kept  in  charge  un- 
til about  May  9th,"  the  witness  was  questioned  by  counsel  for  the  Gov- 
ernment, and  his  evidence  develops  the  fact  that  he  himself  made 
no  such  representations  to  the  Mosler  people,  and  that  he  never  knew 
of  anyone  else  making  any  such  representations.  Henry  Mosler  left 
the  plant  in  the  early  part  of  May,  1918,  and  enlisted  in  the  Navy. 
Was  commissioned  ensign,  later  promoted  to  a  lieutenancy,  was  in- 
spector of  ordnance  from  November  until  his  discharge  some  time 
after  the  cessation  of  hostilities. 

Paragraph  6  reads : 

"  Mr.  Bellamore  was  a  very  much  stronger  character  than  Mr.  Henry 
Mosler,  a  more  mature  man  of  a  varied  and  extensive  experience  in 
the  business  world;  and,  although  essentially  a  salesman  and  pro- 
moter, was  a  vast  improvement  over  his  predecessor.  However, 
since  assuming  the  position  of  general  mana^r,  Mr.  Bellamore  has 
been  absent  from  the  Hamilton  works,  either  m  New  York  or  Wash- 
ington on  various  pretexts  more  than  60  per  cent  of  his  time,  so  that 
during  that  time  the  plant  has  been  without  the  services  of  a  general 
manager." 

The  evidence  shows  that  Mr.  Bellamore  was  solely  in  the  employ 
of  the  Mosler  Safe  Co.;  that  he  was  not  at  any  time  carrieJ 
upon  the  Government  rolls  nor  paid  by  the  Government.    He  had 
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been  in  charge  of  the  contract  from  its  inception;  but  during  the 
early  periods  the  work  of  ordering  material,  selecting  subcontractors, 
studying  and  working  out  the  plans  and  designs  had  been  carried 
on  in  New  York  under  his  direction,  and  Mr.  Bellamore  had  been 
devoting  his  time  to  the  larger  and  more  important  features  of  the 
organization.  The  statement  "  Mr.  Bellamore  has  been  absent  from 
the  Hamilton  works  either  in  New  York  or  Washington  on  various 
pretexts  more  than  50  per  cent  of  his  time ''  was  not  only  untrue  as  a 
sts^tement  of  fact  but  the  evidence  discloses  that  when  he  was  absent 
from  the  plant  his  absence  was  occasioned  by  most  necessary  and  vital 
conferences  with  Government  officials  in  Washington  and  trips  to 
various  subcontractors  to  hasten  the  production  of  essential  parts. 
There  was  no  "  pretext "  necessary  in  connection  with  his  absence ;  it 
was  strictly  in  the  line  of  his  duty,  and  in  his  absence  there  was  at  all 
times  at  the  plant  an  official  of  the  Mosler  Safe  Co.  to  carry  on  the 
work  at  that  point. 

Paragraph  7  of  the  indorsement  deals  with  the  alleged  incompe- 
tency of  Mr.  Bartels,  the  superintendent  of  the  factory,  and  lays  great 
stress  upon  the  undoubted  fact  that  he  had  had  no  experience  in  the 
manufacture  of  these  gun  carriages  and  claims  that  he  was  not  suc- 
cessful in  his  management  of  the  new  labor  which  it  was  necessary 
to  bring  into  the  plant,  and  concludes  with  this  statement : 

^^  In  spite  of  this  glaring  deficiency  which  has  been  recognized  by 
evenr  Government  representative  without  exception  who  has  visited 
the  if  osier  plant  this  man  has  been  kept  in  the  position  of  shop  super- 
intendent until  the  present  time." 

The  evidence,  however,  shows  that  Bartels  was  a  particularly  fine 
mechanic;  that  as  superintendent  of  the  Mosler  plant  in  the  pro- 
duction of  safes  and  deposit  boxes  he  had  charge  of  quantity  pro- 
duction in  which  upward  of  one-quarter  million  boxes  were  turned 
out  in  the  course  of  a  year,  and  Lieut.  Col.  Bowles,  the  inspector  of 
ordnance  at  the  plant,  and  who  had  the  very  best  opportunity  for 
observing,  considered  him  an  efficient  man. 

Paragraph  12  states — 

"  The  company's  officials  and  employees  seem  to  have  a  feeling  of 
indifference  toward  the  prosecution  of  this  work,  and  no  amount  of 
argument  or  persuasion  could  seem  to  move  them  from  their  position." 

The  author  of  the  indorsement,  Capt.  Crim,  on  the  stand  testified 
that  he  did  not  personally  participate  in  any  arguments  or  per- 
suasions with  the  Mosler  Safe  Co.  in  an  effort  to  get  them  out  of 
this  feeling  of  indifference,  that  while  he  was  at  Hamilton  conferences 
with  the  company's  officials  on  matters  of  prime  importance  of  that 
character  were  conducted  by  Maj.  Bowles  personally,  and  Maj.  Bowles 
testifies  to  no  such  condition  existing  at  the  plant,  and  again  and 
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again  positively  asserts  that  there  was  the  utmost  activity  and 
1  cooperation  on  the  part  of  the  Hosier  oflScials.    Lieut.  Geibel's  testi- 
mony is  also  to  the  same  effect.    He  states  that  they  were  constantly 
in  conference  with  him,  that  the  plans  for  arranging  the  machinery 
and  plans  for  practically  all  of  the  work  were  discussed  with  him, 
and  with  a  single  exception  of  the  location  of  a  tool  house  there 
had  been  agreement  and  accord  in  all  that  was  done.    The  weight  to 
be  given  to  this  indorsement  must  be  determined  by  the  evidence,  and 
the  evidence  reveals  the  fact  that  the  Cincinnati  district  oflSce  were 
unfriendly,  if  not  hostile,  to  the  Mosler  Safe  Co.,  as  testified  to  by 
Lieut,  Col.  Bowles,  by  Lieut.  Geibel,  and  by  Mr.  P.  H.  Johnson,  vice 
president  Chemical  National  Bank,  New  York.    This  last  witness 
testified  to  the  fact  that  during  the  performance  of  the  contract  he 
was  approached  on  the  train  by  a  member  of  the  Cincinnati  board 
who,  upon  ascertaining  the  fact  that  the  Chemical  National  Bank 
were  at  that  time  carrying  the  Mosler  Safe  Co.  to* an  extent  of 
$400,000,  stated  that  the  bank  had  greater  confidence  in  the  Mosler 
Safe  Co.  than  did  the  district  office,  and  suggested  to  the  vice  presi- 
dent of  the  Chemical  National  Bank  that  he  arrange  to  meet  Mr. 
Harrison,  chief  of  the  district  office,  and  at  a  later  date  Mr.  Johnson 
met  Mr.  Harrison  and  was  then  led  to  believe  that  the  amount  for 
which  they  were  carrying  the  Mosler  Safe  Co.  was  in  excess  of  the 
amounts   then  due  the   Safe    Co.   by   the   Government,   and  Mr 
Johnson  at  once  wired  Mr.  Mosler  to  meet  him  in  New  York  at  the 
bank,  and  he  thereupon  advised  Mr.  Mosler  that  arrangements  mi^t 
be  made  to  take  up  the  paper  at  once.    Mr.  Mosler,  however,  ar- 
ranged to  furnish  the  bank  with  additional  indorsements  which 
allayed  their  fears,  and  upon  an  investigation  thereafter  set  on  foot 
it  was  shown  that  at  the  time  of  the  interview  with  Mr.  Harrison  the 
(jovernment  was  then  indebted  to  the  Mosler  Safe  Co.  for  $750.<»' 
which   the   Safe   Co.   had  expended   on  material,  machinery,  and 
labor  in  accordance  with  the  terms  of  the  contract. 

The  attitude  of  the  Cincinnati  district  office  to  the  claimant  com- 
pany is  further  shown  by  the  appointment,  on  or  about  July  8, 191*^. 
of  a  Mr.  C.  W.  Carpenter,  of  Dayton,  Ohio,  upon  a  conunittee 
charged  by  the  district  board  with  the  duty  of  examining  the  plant 
and  organization  of  the  Mosler  Safe  Co.  and  to  make  reconmienda- 
tions  as  to  what  action  should  be  taken  to  facilitate  production  on  the 
contract.  The  evidence  shows  that  Mr.  Carpenter  had  been  presi- 
dent of  a  competitive  safe  company  and  that  the  relations  between 
Mr.  Carpenter's  company  and  the  Mosler  company  had  been  ven* 
much  strained.  Capt.  Crim,  also  a  member  of  this  conunittee,  testi- 
fied, in  regard  to  that  investigation,  that  the  investigation  consumed 
three  or  four  hours ;  that  no  request  was  made  to  the  officials  of  the 
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Mosler  company  to  make  any  statements  or  to  give  any  information ; 
that  it  was  intended  to  conceal  the  fact  that  an  investigation  wjks 
being  made  and  the  purpose  of  the  investigation. 

15.  The  evidence  shows  that  on  July  27,  1918,  Col.  Charles  C. 
Jamieson,  Production  Division,  Ordnance  Department,  visited  the 
plant  of  the  Mosler  Safe  Co.,  made  an  inspection  of  the  plant,  held 
interviews  with  some  of  the  officials  of  the  claimant  company,  and, 
according  to  his  testimony,  spent  about  1  hour  and  30  minutes  at 
the  plant,  and  as  a  result  of  this  inspection  summarily  dismissed  one 
of  the  officials  of  the  company  for  alleged  incompetency,  instructed 
the  representative  of  the  Mosler  Safe  Co.  to  place  two  men  to  be 
named  by  the  Cincinnati  district  office  in  charge  of  the  factory,  and  if 
this  were  not  done  he  would  immediately  commandeer  the  plant.    The 
representative  of  the  Mosler  Safe  Co.  in  charge  at  the,  plant  pro- 
tested against  such  action,  but  the  protest  was  unheeded,  and  the 
Mosler  Safe  Co.,  through  its  president,  as  soon  as  he  w.as  apprised 
of  the  action  of  Col.  Jamieson,  employed  Frank  P.  Sager  as  genera/ 
manager  and  A.  J.  Baker  as  factory  manager  in  compliance  with  the 
order  of  Col.  Jamieson,  and  gave  them  full  authority  and  extended 
to  them  all  cooperation  possible  in  the  performance  of  the  work.    In 
his  evidence  before  the  board  of  appraisers  Col.  Jamieson  states  that 
he'  had  never  been  to  the  plant  before  July  27,  1918 ;  that  he  had 
received  reports  and  communications  from  the  Cincinnati  office; 
that  he  had  had  an  interview  in  Washington  with  Mr.  Bellamore, 
the  general  manager  for  the  Mosler  Safe  Co. ;  that  he  knew  that  the 
carriages  were  not  being  delivered;  and  that  he  made  the  hurried 
trip  to  Hamilton ;  that  on  arrival  at  Cincinnati  he  immediately  got  in 
touch  with  members  of  the  Cincinnati  district  board,  and,  in  com- 
pany with  them,  motored  to  the  plant ;  that  he  was  not  at  the  plant 
over  an  hour  and  30  minutes;  that  during  that  hour  and  30  min- 
utes he  inspected  the  plant  embracing  8  acres  of  floor  space,  in- 
terviewed various  departments  heads  and  employees,  and  came  to 
the  conclusion  that  the  manufacturing  activities  of  the  Mosler  com- 
pany were  not  competently  managed.    He  thereupon   summarily 
discharged  one  man  and  ordered  the  management  to  engage  the 
services  of  two  other  men.    Thereupon  he  reentered  his  motor,  and, 
in  company  with  the  members  of  the  Cincinnati  board,  returned  to 
Cincinnati.    His  evidence  reveals  the  fact  that  he  made  no  investi- 
gation as  to  the  causes  of  delay,  and  he  states  that  it  was  very  largely 
upon  communications  coming  to  him  through  the  Cincinnati  office 
that  he  based  his  conclusions  as  to  the  inconapetency  of  the  manage- 
ment.   If  the  investigation,  so  called,  was  for  the  purpose  of  arriv- 
ing at  the  f(wt8  in  order  to  provide  adequate  and  efficient  remedies, 
then  it  was  a  hollow  mockery  and  sham,  and  any  conclusions  as  to 
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the  competency  or  incompetency  of  the  then  existing  management 
drawn  from  that  visit  would  be  entitled  to  little,  if  any,  considera- 
tion. 

16.  Frank  P.  Sager  was  employed  by  the  Hosier  Safe  Co.  as  gen- 
eral manager  of  the  plant  in  accordance  with  the  instructions  of 
Col.  Jamieson  and  entered  upon  his  duties  on  August  21, 1918.  The 
evidence  shows  that  Sager  had  had  no  previous  experience  with  the 
manufacture  of  howitzer  carriages ;  that  he  had  been  employed  by 
the  National  Cash  Register  Co.,  of  Dayton,  Ohio,  but  that  at  the 
time  of  his  being  designated  by  the  Cincinnati  district  board  as  gen- 
eral manager  for  the  claimant's  plant  he  was  out  of  employment. 
Saffer  was  a  witness  at  the  hearing  before  the  board  of  appraisers, 
and  testified : 

"  There  was  nothing  in  that  plant  that  I  could  speak  well  of.  It 
was  rotten  from  beginning  to  end,  except  the  machine  tools  were  ii 
good  shape.  There  was  not  a  department  in  the  Mosler  Safe  Com- 
pany that  was  not  rotten  from  beginning  to  end  in  the  gun  carriage 
division. 


5? 


Yet,  in  spite  of  this  terrible  disorganization,  this  absolute  rotten- 
ness, this  witness,  through  his  own  expert  management,  with  such 
a  rotten  plant  to  start  with,  on  August  30,  1918,  approximately  10 
days  after  assuming  charge  of  the  plant,  in  a  report  to  CoL  Jamieson, 
requested  that  the  order  then  with  the  Mosler  Safe  Co.  for  1,270  car- 
riages be  increased  by  700,  making  a  total  of  1,970,  and  promised  to 
deliver  50  carriages  in  November,  100  in  December,  200  in  January, 
and  200  every  month  thereafter.  The  evidence  of  this  witness  shows 
that  he  made  no  attempt  to  investigate  and  ascertain  the  true  causes 
for  the  conditions  asserted  by  him  as  existing  at  the  plant ;  that  the 
Cincinnati  district  board  were  unfriendly,  if  not  hostile,  to  the 
Mosler  Safe  Co.;  that  he  was  put  in  the  plant  by  the  Cincinnati 
district  board,  but  that  while  he  was  put  in  the  plant  at  the  dictate 
of  the  Cincinnati  board,  yet  he  was  an  employee  of  the  Mosler  Safe 
Co.  and  entered  into  a  contract  'with  that  company.  The  report  sent 
to  Col.  Jamieson  was  not  submitted  to  Mr.  Mosler,  his  employer,  and 
a  reading  of  the  report,  together  with  the  testimony  of  this  witaaess. 
shows  that  the  report  contains  a  mass  of  derogatory  generalities  and 
misleading  statements.  It  evidences  gross  disloyalty  to  his  employer 
and  is  a  self-serving  declaration  tending  to  increase  his  own  impor- 
tance in  the  eyes  of  Col.  Jamieson.  Further  evidence  of  the  dis- 
loyalty of  this  witness  to  his  employer  is  shown  in  his  letter  of  Sep- 
tember 24,  1918,  to  George  E.  Verity,  president  American  Rolling 
Mills  Co.,  claimant's  Exhibit  180,  which  reads  as  follows : 

"  1.  As  per  telephone  request  from  one  of  your  representatives^  we 
are  submitting  the  following  list  of  additional  machine  tools  that 
we  should  have  at  the  Mosler  plant : 
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1  boiler  for  heating  facilities $16,000.00 

3  engine  lathes 4, 500.  00 

2  planers 21, 000. 00 

1  surface  grinder 500.00 

1  horizontal  boring  machine— : 5,  500.  00 

2  heavy  drills 2,000.00 

1  tapping  nauchine 650. 00 

Miscellaneous,   etc 20, 000.  00 

2.  These  prices  are  only  estimates,  and  the  list  of  equipment  is  for 
what  we  see  at  this  time  will  be  necessary  for  us  to  have  for  an  out- 
put of  ten  carriages  a  day. 

*'  3.  We  have  asked  the  C'incinnati  office  to  make  the  appropriation 
of  $100,(MX).00,  and  we  will  not  use  any  more  of  it  than  is  absolutely 
necessary  to  get  gun-carriage  production  up  to  ten  per  day." 

17.  In  this  connection  it  must  be  remembered  that  this  letter  was 
written  four  days  before  the  commandeering  of  the  plant  and  turn- 
ing same  over  to  the  American  Rolling  Mills  Co.,  at  a  time  when 
the  Mosder  Safe  Co.  was  proceeding  with  the  execution  of  its  con- 
tract after  having  met  every  request  and  demand  of  the  Govern- 
ment in  connection  with  its  factory  management,  and  with  no  other 
idea  but  that,  having  placed  Sager  and  Baker,  the  men  chosen  by  the 
representatives  of  the  Government  in  charge  of  its  plant,  and  co^ 
operating  as  it  was  with  these  men  in  every  way,  that  everything  was 
going  as  the  Government  desired  and  without  the  slightest  intima- 
tion that  its  plant  was  to  be  taken  away,  a  contract  given  to  another 
concern  at  a  guaranteed  profit,  and  that  its  contract  was  to  be  ter- 
minated. The  letter  above  shows  clearly  that  Sager  knew  that  the 
American  Kolling  Mills  was  to  be  awarded  the  contract,  that  the 
Cincinnati  board  knew  what  was  to  be  done,  and  yet  so  low  were  his 
ideals,  so  unethical  his  conduct,  that  not  only  does  he  fail  to  give  his 
employer  information  of  the  impending  disaster,  but  he  gives  in- 
formation to  those  who  have  been  designated  as  the  successor  to  his 
employer.  From  the  above  it  is  clear  that  the  evidence  of  any  such 
witness  must  be  viewed  with  suspicion  and  distrust,  if  not  wholly  dis- 
regarded. The  evidence  shows  that  after  Sager  and  Baker  were 
placed  in  charge  of  the  plant  there  were  only  a  few  minor  changes 
made  in  the  organization. 

18.  Five  gun  carriages  were  completed  and  accepted  by  the  Gov- 
ernment between  August  21  and  September  25  and  26,  1918,  but 
from  the  taking  over  of  the  plant  on  September  28  until  the  armistice 
not  a  single  gun  carriage  was  completed. 

DECISION. 

1.  It  must  be  remembered  that  the  taking  of  testimony  before  the 
Board  of  Appraisers  and  the  review  of  that  evidence  by  this  Board 
is  the  first  and  only  real  investigation  ever  made  of  all  the  facts  and 
circumstances  leading  up  to  the  so-called  termination  of  the  contract. 
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2.  Upon  the  receipt  of  the  notice  of  termination  of  September  28, 
1918,  the  claimant  had  three  alternatives  open  to  it. 

(1)  To  acquiesce  in,  and  accept,  such  notice  as  a  legal  discharge 
of  the  contract. 

(2)  To  treat  such  notice  as  a  breach  of  contract  by  the  Govern- 
ment and  bring  suit  for  damages  sustained  by  reason  of  such  breach. 

(3)  Decline  to  consider  the  notice  of  termination  as  either  a  dis- 
charge or  a  breach  of  the  contract  and  protest  against  such  action  and, 
under  Article  XX  of  the  contract,  appeal  to  the  Chief  of  Ordnance 
and  thence  to  the  Secretary  of  War. 

The  claimant  elected  to  proceed  under  the  third  of  the  above  alter- 
natives and  it  is  the  questions  involved  in  said  appeal  that  this  Board 
must  determine. 

The  claimant  alleges  that  it  was  not  in  default,  that  Article  III  of 
the  contract  specifically  provides  that  "  the  contractor  shall  not  be 
responsible  for  delays  caused  by  an  act  or  default  of  the  United 
States  or  other  causes  beyond  the  control  or  without  the  fault  of  the 
contractor." 

The  attorney  for  the  Government  contends  that  the  contractor  was 
in  default  and  that  the  delays  were  occasioned  by  and  through  the 
fault  of  the  contractor. 

The  first  question  therefore  to  be  determined  is  whether  the  con- 
tractor was  or  was  not  in  default. 

Corpus  Juris,  Vol.  18,  p.  455  in  defining  the  word  *'^ Default"^  says: 

"  There  is  perhaps  no  larger  or  looser  word.  The  term  is  a  purely 
relative  one,  like  '  negligence,'  and  means  nothing  more,  nothing  less, 
than  not  doing  what  is  reasonable  under  the  circumstances ;  not  doin^ 
something  which  one  ought  to  do ;  having  no  regard  to  the  relations 
which  one  occupies  to  the  other  persons  in  the  transaction." 

It  is  clear  from  the  language  of  the  contract  itself  that  it  is  with 
this  meaning  that  the  word  is  used  in  the  contract.  No  specific  act 
or  acts  resulting  in  serious  delay  are  alleged  and  none  are  proven. 
The  officers  of  the  Government  who  were  most  closely  associated  with 
the  work,  and  who  were  present  at  the  plant  during  the  period  of 
the  contract,  give  strong  evidence  of  the  activity  of  the  contractor 
and  its  cooperation  with  them  in  an  endeavor  to  advance  the  work. 
Lieut.  Col.  Bowles,  chief  ordnance  inspector,  acquainted  with  every 
detail  in  connection  with  the  execution  of  the  contract,  gives  a  graphic 
account  of  the  difficulties  experienced  and  of  the  activity  and  earnest 
cooperation  of  the  contractor's  organization.  Lieut.  Geibel,  the  rep- 
resentative of  the  contracting  officer  and  the  officer  in  charge  of  pro- 
duction, testifies  to  the  constant  cooperation  of  the  contractor's  offi- 
cials with  him.  The  evidence  of  the  plant  officials,  supplemented  Jt^ 
it  is  by  a  mass  of  documentary  evidenee,  all  prove  that  the  prosdmate 
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causes  of  the  delay  were  beyond  the  control  or  without  the  fault  of 
the  contractor,  and  therefore  the  contractor  was  not  in  default 
within  the  meaning  of  that  word  as  used  in  the  contract  and  as  here- 
inbefore defined. 

3.  It  is  therefore  the  opinion  of  the  board  that  the  contractor  was 
not  in  default,  that  the  attempted  termination  of  the  contract  was  a 
hasty  and  ill-advised  action  and  against  the  interests  of  the  Govern- 
ment and  one  which  should  not  be  sustained. 

4.  It  is  further  the  opinion  of  the  board  that  even  if  there  was  a 
technical  default  on  the  part  of  the  contractor  in  making  deliveries 
within  and  on  the  dates  specified,  then  such  default  was  waived  by 
the  Government— 

First.  By  placing  orders  for  49  additional  carriages  with  con- 
tractor on  April  23,  1918,  when  at  that  time  the  contractor  was  at 
least  140  carriages  behind  on  its  schedule  of  delivery,  and  the  Gov- 
ernment was  fully  informed  by  letter,  telegraph,  and  telephone  of  the 
conditions  existing  at  the  plant. 

Second.  By  continuing  to  reimburse  the  contractor  semimonthly 
for  expenditures  made  from  April  15  to  September  28,  1918. 

Third.  By  accepting  and  paying  for  completed  carriages  on  July 
19,  1918,  and  September  25  and  26,  1918,  when  on  the  first  of  these 
dates  the  contractor  was  approximately  588  and  on  the  second  dates 
994  carriages  behind  the  schedule. 

Fourth.  By  on  July  27  instructing  contractor  to  place  in  charge 
of  its  factory  two  men,  Sager  and  Baker,  and  thereafter  permitting 
contractor  to  continue  to  perform. 

The  general  rule  as  laid  down  in  the  text  books  and  in  the  deci- 
sions is  set  out  very  tersely  in  Schulder  v.  Ladew  Co.  Inc.  (178  App. 
Div.  458,  N.  Y.) : 

"The  general  rule  is  that  where  the  continuance  of  the  perform- 
ance of  a  contract  is  permitted  after  the  expiration  of  the  period  for 
performance  the  party  who  might  have  elected  to  insist  upon  per- 
formance within  the  time  agreed  upon  is  deemed  to  have  waived  the 
time  for  performance,  and  it  is  incumbent  upon  him,  if  he  thereafter 
desires  to  limit  the  time  for  performance,  to  give  notice  requiring 
performance  within  a  reasonable  time." 

In  Consumers^  Bread  Co,  v.  Staiford  County  Flour  Mills  Co.  (239 
Fed.  693)  the  court  says: 

"Upon  default  by  either  party  as  to  any  installment,  the  other 
party  might,  if  it  saw  fit,  treat  the  contract  as  abandoned  by  the  other 
party.  Neither  party,  however,  was  obliged  to  do  this.  It  was  open 
to  them  to  waive  strict  performance.  This  is  especially  true  in  re- 
gard to  the  waiter  of  time.  There  is  no  eletnent  of  a  contract  with 
which  the  parties  are  so  free  to  deal  a.s  the  time  of  ferformance. 
Waiver  of  the  breach  of  that  element  will  be  more  readily  inferred 
than  as  to  any  other  feature." 
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In  Maryland  Steel  Co.  v.  Urvited  States  (48  U.  S.  Court  of  Claims, 
50)  the  court  says: 

"  It  will  be  noted  that  the  time  was  of  the  essence  of  the  contract, 
and  a  breach  thereof  would  have  given  the  opposite  party  the  option 
of  treating  the  contract  as  discharged.  On  the  other  hand,  had  the 
contractor  failed  to  perform  within  the  specified  time  the  Govern- 
ment's permission  for  it  to  continue  performance  would  have  operated 
as  a  waiver  of  the  breach." 

In  Taylor  v.  Goelet  (208  New  York,  253)  the  New  York  Court  of 
Appeals  said: 

"  This  court  has  held  that  where  an  executory  contract  fixes  the  time 
within  which  it  is  to  be  performed  and  performance  within  that  time 
is  waived  by  the  parties  to  the  agreement,  neither  party  can  there- 
after rescind  the  contract  on  account  of  such  delay  without  notice 
to  the  other  requiring  performance  within  a  reasonable  time.  *  *  * 
By  the  waiver  time,  as  an  essential  element  of  the  contract,  has  been 
removed  therefrom,  but  it  can  be  restored  by  a  reasonable  notice 
demanding  performance  and  stating  that  the  contract  will  be  re- 
scinded if  the  notice  is  not  complied  with." 

In  the  instant  case  a  notice  was  served  on  September  24,  1918. 

requiring  claimant  to  deliver  twenty-five  155-mm.  howitzer  carriages 
per  day,  deliveries  to  begin  September  26,  1918,  but  this  notice  can 
not  be  held  to  have  given  a  reasonable  time  for  compliance  therewith. 
The  requirement  was  not  only  unreasonable  but  it  was  an  utter  im- 
possibility. 

5.  The  Board  is  not  sitting  as  a  court  and  has  no  power  to  render  a 
'decision  determining  the  legal  rights  of  parties  which  will  be  binding 
upon  the  parties.  It  has  only  the  function  of  advising  the  Secretary 
of  War  as  to  the  facts  of  a  case  and  of  the  equitable  and  legal  rights 
of  the  parties  as  they  appear  to  the  Board  upon  the  facts  found.  The 
legal  right  of  the  claimant  was  discussed  in  order  that  the  interest  of 
the  Government  might  be  served,  and  the  true  interest  of  the  Govern- 
ment can  undoubtedly  be  best  served  by  doing  justice  in  accordance 
with  the  facts  and  the  law  applicable  to  such  facts. 

6.  The  Board  having  found  that  there  was  no  default  of  the  con- 
tractor, and  that  the  attempted  termination  of  the  contract  was  an 
error,  there  has  therefore  been  no  termination  of  said  contract  within 
the  meaning  of  the  instrument,  and  the  contract  should  be  treated  as 
suspended,  in  order  to  effect  by  negotiation  a  full  discharge  of  same 
in  the  interest  of  the  Government  upon  a  fair  and  equitable  basis; 
and  the  contract  thus  not  being  terminated,  the  provisions  of  the 
termination  clause,  "  The  contractor  shall  be  paid  a  sum  which,  to- 
gether with  all  fixed  profit  theretofore  paid,  shall  be  equivalent  to 
10  per  cent  of  all  cost  which  the  United  States  shall  have  previously 
paid,"  are  not  binding  upon  the  parties,  and  it  becomes  the  duty  of 
the  Board  to  recommend  a  fair  and  equitable  basis  of  settlement  and 
discharge  of  said  contract. 
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7.  The  evidence  shows  that  the  plant  of  the  contractor  was  devoted 
to  the  Government  work  for  a  period  of  11  months,  for  which  the 
contractor  has  received  no  compensation,  that  the  contractor  incurred 
administrative  and  general  expenses  for  which  it  has  received  no 
reimbursement  and  for  which  it  could  only  have  received  compensa- 
tion and  reimbursement  through  a  continuance  of  performance  under 
the  contract,  and  such  continuance  was  not  desired  by  the  Govern- 
ment. 

8.  The  Board  is  therefore  of  the  opinion  that  the  contractor  is  en- 
titled to  a  fair  and  reasonable  compensation  for  the  use  of  its  plant 
from  November  1,  1917,  to  September  28,  1918,  and  reimbursement 
for  its  administrative  and  general  expenses  and  such  other  actual 
expenses  to  which  it  has  been  put  and  for  which  it  has  not  been  other- 
wise reimbursed. 

DISPOSITION. 

The  Board  hereby  transmits  its  decision  to  the  ordnance  section  for 
action  in  accordance  therewith. 

Lieut.  Col.  McKeeby  and  Capt.  Woodfin  concurring  for  the  Appeal 
Section;  Col.  Hull  concurring  for  the  War  Department  Claims 
Board. 
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A. 

ACT  OF  MARCH  2,  1910. 

ACT  OF  MARCH  2,  1919,  Constbuction. 
See  JURISDICTION. 
ADJUSTMENT  OF  CLAIM. 

See  CONTRACTS,  Adjustment. 
AGENTS. 

Agents,  Authority  to  Bind  Government. 

Since  no  contracting  officer  is  authorized  to  luuke  a  lease  running 
boyond  the  fiscal  year,  there  can  be  no  recovery  of  rental  by  claimant 
(lessor)  beyond  the  fiscal  year  where  the  Government  did  not  occupy 
the  premises  after  that  time,  even  though  the  lease  purported  to  run 
for  two  years.  Nor  is  claimant  under  such  circumstances  entitled 
to  relief  under  the  act  of  March  2,  1919.  (Belfast  Investment  Co., 
Case  No.  2887,  VII  these  Dec.,  120.) 
Where  claimant  is  designated  as  "  approved  wool  dealer  "  by  the  War 
Industries  Board  under  Its  regulations  governing  the  disposition  of 
a  yearly  clip  and  ships  wool  to  another  such  approved  wool  dealer, 
the  latter  is  not  an  agent  of  the  Secretary  of  War  or  of  the  President* 
and  no  contractual  relation,  express  or  Implied,  exists  between  either 
of  said  dealers  and  the  Government  with  respect  to  expected  profits 
from  the  transaction.  (E.  F.  Roberts,  Case  No.  2805,  VII  these 
Dec.,  286.) 
See  also  CONTRACTS,  Implied. 
AGREEMENT. 

See  CONTRACTS. 
ALLOWANCE  FOR  SPECIAL  MACHINERY. 
AMENDMENT. 
AMORTIZATION. 

Amortization  of  Facilities. 

Where  facilities  used  in  the  performance  of  a  Government  contract  are 
acquired  subsequent  to  the  date  of  a  contract  but  in  pursuance  of  a 
previously  adopted  plan  of  extension  of  claimant's  plant,  not  made  in 
contemplation  of  any  subsequent  Government  contract  and  not  taken 
into  account  in  the  bid  therefor,  no  amortization  of  the  cost  of  such 
facilities  through  Government  contracts  subsequently  awarded  can 
be  allowed.  (American  Radio  &  Research  Corp.,  Cases  Nos.  2595, 
2596.  and  2597,  VII  these  Dec,  448.) 
Amortization  over  more  than  one  contract  is  permissible  where  nec- 
essary to  avoid  loss  to  claimant  on  a  suspended  contract  for  which 
the  facilities  in  good  faith  were  provided  in  cases  in  which  the 
parties  authorized  amortization.  (Bethlehem  Steel  Ck).,  Case  Na 
2747,  VII  these  Dec,  1034.) 
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AMORTIZATION— Continued. 

Where   claimant  had   sufficient  facilities   for   the  performance   of  a 
contract  awarded  by  the  Government  and  no  additional   facilities 
were  contemplated  or  added  in  the  contract  price,  claimant  is  not 
entitled  to  amortization  of  facilities.     (Gas  Oil  Chemical  Co.,  Case 
No.  1970,  VII  these  Dec,  155.) 
Where  facilities  w^ere  not  specifically  provided  for  by  the  contractor 
for  the  performance  of  the  contract  and  there  was  no  express  or 
implied  agreement  by  the  Government  providing  for  their  amortiza- 
tion, claimant  Is  not  entitled  to  reimbursement  therefor  or   to  the 
unabsorbed  amortization  thereon  under  the  act  of  March   2,   1919. 
(Denby  Motor  Truck  Co.,  No.  1504,  Decisions  Board  of    Contract 
Adjustment,  Vol.  Ill,  p.  1018.)     (Mueller  Metals  Co.,  Case  No.  2834, 
VII  these  Dec.,  700.) 
Where  a  contractor  previously  engaged  in  the  manufacture  of  auto- 
mobiles took  a  Government  contract  for  the  manufacture  of  shell 
and  elected  to  continue  manufacturing  automobiles  at  the  same  time, 
devoting  its  main  plant  to  the  (^vemment  contract  and  removing 
its  automobile  machinery  to  temi)orary  buildings  erected  for  that  pur- 
pose, depreciation  of  such  temporary  buildings  during  the  term  of  the 
Government  contract  is  not  a  proper  item  of  amortisation   in  the 
settlement  of  the  contract.      (Templar  Motors  Corp.,   Cases   Nos. 
2634,  2882,  and  2883,  VII  these  Dec.,  819.) 
ANTICIPATED  ORDERS. 
ANTICIPATORY  BREACH. 
AUTHORITY. 

Authority  op  Agents. 

See  AGENTS,  Authority  to  Bind  Government. 
Authority  to  Contract. 

See  AGENTS,  Authority  to  Bind  Government. 

B. 

BOARD  OF  CONTRACT  ADJUSTMENT,  JURISDICTION. 
See  JURISDICTION. 
Breach  of  Contract. 

See  CONTRACTS,   Breach. 
Breach,  Waiver. 

See  WAIVER. 
BUILDING  CONTRACTS. 
BUSINESS  RISK. 

Where  facilities  are  acquired  prior  to  the  inception  of  a  Government 
contract  as  part  of  general  preparations  to  seek  Government  orders, 
which  are  later  awarded,  no  reimbursement  of  unabsorbed  amortiza- 
tion on  such  facilities  will  be  allowed. 
Where  organization  and  administration  expenses  are  Incurred  before 
a  contract  Is  in  negotiation,  and  are  merely  part  of  general  expensvs^ 
attendant  upon  preparations  for  undertaking  Government  work,  no 
compensation  for  such  overhead  will  be  made  in  the  settlement  of  a 
suspended  contract.  (American  Radio  &  Research  Corp.,  Cases  Ni>s. 
2595,  2596,  and  2597,  VII  these  Dec,  448.) 
Where  claimant  voluntarily  expended  money  for  facilities  and  raw 
materials  for  the  manufacture  of  ivory  buttons  for  Army  uniforms  in 
the  expectation  of  receiving  large  contracts  as  soon  as  that  type  of 
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BUSINESS  RISK— Continued. 

button  should  be  adopted  by  the  War  Department,  but  received  no 
contracts  on  account  of  the  intervention  of  the  armistice  shortly  after 
the  adoption  of  such  type  of  button,  there  is  no  implied  agreement 
within  the  meaning  of  the  act  of  March  2,  1919,  obligating  the. Gov- 
ernment to  reimburse  claimant  its  losses  so  incurred.  (Art  In  But- 
tons (Inc.),  Case  No.  719,  VII  these  Dec,  62.) 

Where,  on  the  basis  of  an  estimate  of  the  telephone  requirements  at  a 
Government  plant,  claimant  without  express  authorization  ordered 
a  telephone  switchboard  which,  however,  was  never  used  on  account 
of  the  noncompletion  of  the  plant,  the  Government  is  not  obligated 
under  the  act  of  March  2,  1919,  to  reimburse  claimant  Its  loss  on  the 
switchboard.  (Diamond  State  Telephone  Co.,  Case  No,  2816,  VII 
these  Dec.,  140.) 

Where  claimant  purchased  large  quantities  of  material  from  which  to 
manufacture  ordnance  supplies  after  a  conference  with  the  repre- 
sentatives of  the  Ordnance  Department,  at  which  conference  such 
representatives  pointed  out  the  probable  needs  of  the  Government, 
such  purchases  were  made  at  claimant's  own  risk,  and  where  such 
representatives  did  no  more  than  point  out  tlie  shortage  of  ordnance 
material  then  in  existence  and  urge  the  manufacturer  to  prepare 
itself  to  handle  such  business  as  would  probably  develop,  under  such 
circumstances  no  obligation  on  the  part  of  the  United  States  arise* 
under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  Its  losses 
thereby  sustained.  (Morgan  Engineering  CJo.,  Cases  Nos.  1719  and 
1720,  VII  these  Dec.,  475.) 

There  is  no  merit  in  the  claim  for  expenditures  made  for  facilities 
purchased  prior  to  any  negotiations  with  representatives  of  the 
Government.  Such  expenditures  were  not  made  upon  the  faith  of 
any  agreement  with  the  Government.  (Precision  Optical  Co.,  Case 
No.  2780,  VII  these  Dec.,  951.) 

C. 

CANCELLATION. 

Cancellation  After  Suspension. 

Cancellation  of  Contract. 

Cancellation  for  Dfjault. 
CERTIFICATE  OF  FAIR  VALUE. 
CHANGE  IN  SPECIFICATIONS. 
CIRCUMSTANCES  niPLYING  AN  AGREEMENT. 

See  CONTRACTS,  Implied. 
CLAIMS. 

Claims,  Dismissed. 

Claims,  Presentation  of. 

See  JURISDICTION. 

Claims,  Subcontractors. 
COMPENSATION. 

Compensation,  Basis  of. 
COMPLETED  CONTRACTS. 

See  JURISDICTION. 
CONFIRMED  DECISIONS. 

See  DECISIONS,  Affirmed. 
CONFLICT  BETWEEN  WITNESSES. 
CONSTRUCTION  QUARTERMASTER,  AUTHORITY. 
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CONSTRUCTION. 

Construction  of  Contract. 

See  CONTRACTS,  Construction. 
CONTEMPORANEOUS  ORAL  AGREEMENT. 
CONTRACTS. 

Contracts,  Adjustment. 

Where  claimant  has  Just  begun  work  on  a  Government  purchase  order 
which,  in  process  of  manufacture,  was  to  precede  a  subsequent  oral 
order  duplicating  the  first,  and  after  the  armistice  received  Govern- 
ment telegrams  and  letters  requesting  suspension  of  overtime,  Sun- 
day, and  holiday  work  upon  the  prior  order  and  inquiring  as  to  status 
of  manufacture  of  the  prior  order,  all  indicating  a  lack  of  need  for 
more  of  the  material  and  a  desire  on  the  part  of  the  Government  to 
curtail  production  of  it  due  to  the  cessation  of  hostilities,  the  claim- 
ant will  be  presumed  to  have  been  put  fairly  upon  notice  of  such  lack 
of  need  for  the  fulfillment  of  the  second  order,  and  should  not  be  reim- 
bursed for  commitments  deliberately  made  thereafter  solely  for  Uie 
purpose  of  keeping  its  plant  in  operation  regardless  of  the  interests  of 
the  United  States.  (American  Radio  &  Research  Corp.,  Cases  Nos. 
2595,  2596,  and  2597,  VII  these  Dec,  448. ) 

Where  the  agreement  fixed  the  price,  and  claimant  has  been  paid  in 
accordance  therewith  for  all  articles  finished  and  delivered,  has  no 
outstanding  commitments  and  no  articles  left  In  process,  settlement 
will  not  be  made  on  the  basis  of  cost  of  material  used,  labor,  or  over- 
head expended  on  articles  delivered,  or  other  similar  charges  properly 
applicable  to  cost-plus  contracts,  but  will  be  limited  to  settlement  of 
loss  arising  from  unused  materials  not  absorbed  in  claimant's  com- 
mercial business.  (American  Seating  Co.,  Case  No.  3003,  VII  tbese 
Dec..  895.) 

Where  claimant  had  partly  performed  a  proxy-signed  contract  prior  to 
November  12,  1918,  which  the  Government  attempted  to  validate  by 

.  means  of  a  formal  contract  executed  after  that  date,  the  latter  is 
invalid  for  want  of  consideration.  Accordingly,  the  claimant  is  en- 
titled to  relief  under  the  act  of  March  2,  1919,  in  accordance  with 
the  real  agreement  of  the  parties,  even  though  such  agreement  may 
be  contrary  to  the  terms  of  the  proxy-signed  contract.  (Apsley  Rub- 
ber Co.,  Case  No.  2287,  VII  these  Dec,  235.) 

Special  facilities  necessary  for  the  performance  of  a  contract,  contem- 
plated by  the  claimant  and  Included  In  Its  estimates  of  costs  at  tlie 
time  contract  was  made,  and  procured  In  good  faith  by  the  claimant 
for  the  purposes  Intended,  are  proper  subject  of  reimbursement  to 
claimant  In  the  process  of  settlement.  (Bethlehem  Steel  Co.,  Case  No. 
2747,  VII  these  Dec.,  1034. ) 

Whete  such  moving-picture  equipment,  after  same  ceased  to  be  used  for 
the  purpose  for  which  it  was  purchased  was  destroyed  by  fire  through 
the  negligence  of  claimant,  the  value  of  such  equipment  at  the  tune 
of  Its  destruction  should  be  deducted  from  the  amount  found  due  the 
claimant  by  reason  of  the  Implied  agreement.  (CJlaibome,  Johnston 
&  Co.  (Inc.),  Case  No.  2756,  VII  these  Dec,  531.) 

Where  Invoices  received  by  a  contractor  are  subject  to  discount,  and 
the  contractor  falls  to  avail  himself  thereof,  the  amount  of  such 
discounts  may  properly  be  charged  against  the  contractor,  provided 
the  failure  to  avail  himself  of  them  was  due  to  no  fault  of  the  Got- 
ernment 
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CONTRACTS— Continued. 

Where  discount  has  been  deducted  by  the  contractor  on  Invoices  not 
properly  subject  to  discount*  and  such  deductions  are  later  recovered 
against  the  contractor  by  his  material  men,  their  amount  may  be 
allowed  the  contractor  in  the  pending  settlement  of  his  Government 
claim.  (Dayton  Lumber  &  Mfg.  Co.,  Case  No.  1726,  VII  these  Dec., 
619.) 

Where  claimant  had  two  contracts  for  the  manufacture  of  compound 
clutches,  and  where  it  had  comm«iced  operation  on  only  one  when 
such  contracts  were  suspended,  in  computing  claimant's  loss  it  was 
proper  to  take  Into  consideration  the  overhead  expenses  in  connec- 
tion with  both  contracts  without  prorating  between  them,  and  where 
it  is  shown  that  the  allowance  made  claimant  on  such  contracts  was 
fair  and  equitable  further  relief  will  be  denied.  (Dorris  Motor  Car 
Co.,  Case  No.  2921.  VII  these  Dec,  617.) 

Where  the  materials  acquired  by  claimant  for  performance  of  its  Gov- 
ernment contract  were  of  such  inferior  quality  as  to  be  unsuitable 
for  that  purpose,  claimant  is  not  entitled  to  reimbursement  on  ac- 
count of  such  materials  left  on  its  hands  on  suspension  of  the  con- 
tract.    (Gas  Oil  Chemical  Co.,  Case  No.  1970,  VII  these  Dec.,  155.) 

Where  claimant  breached  an  informal  contract  and  thereby  caused  the 
Government  considerable  loss,  claimant  is  not  entitled  under  the  act 
of  March  2,  1919,  to  recover  for  its  losses  resulting  from  such  breach. 
(John  C.  HoUingsworth,  Case  No.  1648,  VII  these  Dec.,  388.) 

Where  a  formal  contract  not  having  a  termination  clause  is  suspended 
in  the  early  stages  of  performance  settlement  on  account  of  such  sus- 
pension will  be  made  pursuant  to  the  War  Department  Supply  Cir- 
culars, and  losses  due  to  early  inefficiency  of  employees  are  not  recov- 
erable items  of  claim. 

Where  claimant  knew  that  by  accepting  a  Government  contract  it  woula 
be  obliged  to  pay  higher  wages  to  its  employees  engaged  in  com- 
mercial work,  and  expected  to  amortize  such  increased  labor  cost 
through  returns  from  the  Government  contract,  which  is  suspended 
before  such  amortization  takes  places,  the  loss  thereby  sustained 
must  be  borne  by  the  claimant,  since  the  risk  of  such  an  eventuality 
should  have  been  taken  into  account  by  the  claimant  in  making  its 
bid.  (Johnson  Educator  Food  Co.,  Case  No.  2901,  VII  these  Dec, 
136.) 

Where  the  Government  Valuation  Committee  fixed  a  certain  value  on 
claimant's  wool,  the  valuation  so  fixed  will  be  deemed  the  true  value 
of  such  wool,  for  the  purpose  of  adjusting  cliaimant's  contract,  in  the 
absence  of  evidence  showing  such  value  to  have  been  erroneously 
fixed.     (N.  J.  Leahy,  Case  No.  2995,  VII  these  Dec,  798.) 

To  entitle  claimant  to  reimbursement  for  loss  sustained  on  commit- 
ments in  connection  with  the  performance  of  a  Government  contract 
it  must  appear  that  such  commitments  were  procured  upon  the  faith 
of  the  contract.  (Lewis  Knitting  Co.,  Case  No.  279,  VII  these  Dec, 
691.) 

Where  a  claimant  has  been  paid  an  additional  sum  per  bushel  for  castor 
beans  obtained  from  subcontractors,  for  the  express  purpose  of  com- 
pensating him  for  special  services  in  obtaining  them,  he  will  not  be 
further  compensated  under  a  general  claim  for  such  services  in  the 
process  of  settlement  of  his  contract.  (E.  L.  Long,  Case  No.  2909, 
VII  these  Dec,  839.) 
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Where  claimant  under  an  oral  agreement  installed  increaseil  facilities 
in  order  to  perform  a  written  contract,  and  where  such  facilities  were 
installed  with  the  knowledge  and  consent  of  tlie  Government  and  tlu' 
promise  to  compensate  claimant  therefor,  such  agreement  should  W 
adjusted  by  the  Secretary  of  War  under  the  act  of  March  2,  lOiy. 
and  claimant  should  be  reimbursed  for  actual  expeudltui-es  made 
therein.  (McMyler  Interstate  Co.,  Case  No.  2692,  VII  tliese  Dec, 
161.) 

Where  a  claim  is  presented  for  expenses  of  running  tiiree  special  trains 
in  connection  with  the  survey  of  a  proposed  camp  site,  but  claimaht 
is  unable  to  show  that  a  previous  settlement  for  the  expenses  of  the 
survey  did  not  include  the  cost  of  the  special  trains,  claimant  is  not 
entitled  to  relief  under  the  act  of  March  2,  1919.  (Macon.  Dublin 
&  Savannah  R.  R.  Co.,  Case  No.  2753,  VII  these  Dec.,  66.) 

Where  claimant's  contract  to  manufacture  certain  parts  for  airplane  en- 
gines was  suspended,  leaving  certain  material  on  its  hands  the  title 
of  which  under  the  contract  remained  in  claimant,  the  fact  that  siich 
material  was  destroyed  by  fire  during  tlie  pendencj-  of  the  contract 
settlement  and  was  paid  for  by  cex'tain  Insurance  companies  does  not 
obligate  the  Government  to  reimburse  such  insurance  companies 
the  amount  paid  out  by  tliem  as  insurance  on  such  material.  (Pitts- 
burgh Model  Engine  C3o.,  Case  No.  2138,  VII  these  Dec.,  636.) 

W^here  claimant  had  an  order  for  one  loading  machine  at  a  cost  not  to 
exceed  $2CK),  there  is  no  merit  in  a  claim  for  cost  incurred  in  the 
manufacture  of  the  machine  in  excess  of  that  amount  (Ben  C. 
Rash,  Case  No.  2906,  VII  these  Dec.,  244.) 

Where  claimant  had  an  overrun  in  printing  and  the  Government  re- 
quested delivery  thereof  rather  than  have  claimant  destroy  It  as 
waste,  claimant  is  not  entitled  to  payment  at  the  contract  price  but 
only  at  the  price  for  waste  paper.  (W.  F.  Roberts  &  Co.,  Case  No. 
2730,  VII  these  Dec..  425.) 

T'»  entitle  claimant  to  reimbursement  for  loss  sustained  on  commit- 
ments  in  connection  with  the  performance  of  a  Government  contract 
it  must  appear  that  such  commitments  were  procured  upon  the  faith 
of  the  contract.  (Chas.  Schaefer  &  Son,  Case  No.  2810,  VII  these 
Dec.,  796.) 

Where  a  proxy-signed  contract  contains  a  termination  clause  settlement 
should  be  effected  under  the  terms  of  such  termination  clause  unless 
to  do  so  would  be  in  violation  of  the  act  of  March  2,  1919,  provision 
as  to  the  allowance  of  prospective  or  possible  profits,  or  unless  the 
parties  consent  to  a  termination  under  the  Supply  Circulars. 

Where  special  machinery  belonging  to  the  Government  furnishetl  for 
the  performance  of  the  Government  contract  is  stored  by  claimant 
on  its  own  premises  pending  adjustment  after  suspension  of  such 
contract,  claimant  will  be  allowed  reasonable  compensation  for  the 
use  of  such  storage  facilities.  (Templar  Motors  Corp.,  Cases  Nos. 
2634,  2882,  and  2883,  VII  these  Dec,  819  and  820.) 

In  the  absence  of  express  provision  in  the  contract,  interest  will  not  be 
allowed  on  claims  against  the  Government  even  though  an  unieaswj- 
able  delay  has  occurrel  in  payment.  (Albert  Trostel  &  Sons  Oo.. 
Case  No.  2908,  VII  tliese  Dec,  276.) 
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Under  such  circumstances  a  fair  valuation  is  the  cost  of  the  articles 
in  process,  plus  the  percentage  of  profit  claimant  would  have  made 
on  the  contract  which  was  interfered  with,  in  this  case  25  per  cent. 
(West  &  Dodge,  Case  No.  2801,  VII  these  Dec,  241.) 
Where  the  Government  Valuation  Committee  fixed  a  certain  value  on 
claimant's  wool,  the  valuation  so  fixed  will  be  deemed  the  true  value 
of  such   wool,   for  the  purpose  of  adjusting  claimant's   contract, 
in  the  absence  of  evidence  showing  such  value  to  have  been  errone- 
ously fixed. 
W^here  claimant  from  time  to  time,  without  protest  or  objection,  signed 
acceptance  cards  issued  by  the  Government  Valuation  Committee, 
setting  forth  the  valuation  per  pound  of  the  various  lots  of  wool 
shipped  to  the  Government  by  claimant,  the  valuation  so  fixed  on 
such  cards  will  be  deemed  to  have  been  the  agreed  price  on  such  lots 
of  wool,  and  the  acceptance  thereof  precludes  the  claimant  from  now 
contending  that  such  wool  was  of  a  greater  value. 
The  United  States  Government  is  not  obligated  under  the  act  of  March 
2,  1919,  to  reimburse  claimant  for  its  loss  sustained  in  being  com- 
pelled to  ship  its  wool  by  rail,  in  the  absence  of  evidence  showing  a 
specific  agreement  between   the   Government   and  claimant,   under 
the  terms  of  which  claimant  would  *be  entitled  to  an  allowance  of 
the  difference  between  the  water  route  and  the  rail  route,  in  lieu  of 
the  right  to  choose  the  cheaper   route.      (Wool   Growers  Central 
Storage  Co.,  Case  No.  2621,  VII  these  Dec,  483.) 
Where  claimant  purchased  yam  to  perform  a  Government  contract, 
which  contract  was  later  suspended  and  the  claimant  never  agreed 
to  settlement  under  the  table  of  standard  allowances,  nor  accepted 
settlement  of  other  contracts  upon  that  basis,  but  sold  the  unused 
yarn  In  the  open  market  at  the  best  price  obtainable  therefor,  claim- 
ant is  entitled  to  full  compensation  for  its  loss  on  the  unused  yam, 
under  the  provisions  of  Supply  Circular  111.     (A.  Ziegler  &  Sons  Co., 
Case  No.  2872,  VII  these  Dec,  278.) 
CoNTBACTS,  Anticipation. 
Contracts,  Breach. 

Where  the  claimant  submits  a  bid  after  the  receipt  of  certain  si>ecifica- 
tlons  and  the  bid  is  accepted  by  the  Government,  and  a  purchase 
order  forwarded  the  contractor,  and  contractor  thereafter  is  given 
opportunity  to  fill  the  purchase  order,  but  neglects  to  do  so,  and  the 
Government  cancels  the  said  purchase  order  and  places  the  same  with 
other  contractors  on  account  of  nondelivery,  no  liability  rests  upon 
the.  Government  to  reimburse  claimant  for  material  it  purchased 
that  was  not  of  sufficient  size  or  quality  to  enable  claimant  to  make 
the  wrenches  as  called  for  in  the  specifications  and  purchase  order. 
Where  the  United  States  Government  enters  into  a  contract  for 
wrenches  to  be  delivered  within  a  certain  period  and  the  wrenches 
are  badly  needed  by  the  Government,  and  the  claimant  fails  to 
deliver  within  the  specified  period,  the  Government  is  justified  in 
canceling  the  said  order  or  contract  and  no  liability  rests  on  it  by 
reason  of  the  said  cancellation,  and  claimant  is  not  entitled  to  be 
reimbursed  for  expenditures  on  account  of  purchase  of  said  material. 
(Zenite  Metal  Co..  Case  No.  2288,  VII  these  Dec,  1053.) 
See  aUo  JURISDICTION. 
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CoNTBACTS,  Cancellation. 
Contracts,  Completed. 

See  JURISDICTION. 
Contbacts,  Considebation. 
Contracts,  Construction. 

Where  claimant  had  a  contract  for  the  manufacture  of  tractors,  nnd^r 
which  it  was  to  be  paid  cost  plus  15  per  cent,  and  Government 
officers  in  charge  of  the  contract  orally  ordered  labor  and  supplies 
on  the  understanding  that  the  same  method  of  payment  would  apply, 
claimant  Is  entitled  to  validation  of  such  agreement  under  the  act 
of  March  2,  1919.  (Allison  Experimental  Co.,  Case  No.  2802,  Til 
these  Dec,  231.) 

Where  claimant*s  cost-plus  contract  to  do  certain  construction  work 
provided  for  a  profit  of  12^  per  cent  of  the  cost  of  labor  and  material 
in  case  the  contract  wais  completed,  and  where  such  contract  con- 
tained a  termination  clause  providing  that  the  contractor  should 
receive  the  contract  price  on  the  completed  portion  and  10  per  cent 
on  the  unfinished  portion,  and  where  such  contract  was  terminated 
when  95  per  cent  completed,  the  claimant's  profit  on  the  completed 
portion  should  be  allowed  on  the  basis  of  12^  per  cent.  (American 
Metallurgical  Corp.,  Case  No.  2696,  VII  these  Dec.,  78.) 

Where  specifications  of  a  formal  contract  are  later  changed  by  an 
officer  or  agent  of  the  Government,  involving  the  substitution  of  new 
parts  in  machinery  for  which  the  materials  and  parts  have  been 
ordered,  and  consequent  loss  on  parts  discarded  to  comply  with  such 
changes,  the  claimant  is  entitled  to  be  reimbursed  its  loK  incurre*! 
]  on  the  parts  so  discarded.    (Biggam  Trailer  Corp.,  C5ase  No.  1980,  VII 

these  Dec.,  553.) 

Even  though  a  contract  provides  that  inspection  by  the  Govemmeni 
inspector  shall  be  final,  the  Government  is  obligated  to  reimburse 
claimant  the  cost  of  replacing  steel  and  paying  freight  thereon,  when 
the  steel  is  found  to  have  been  unreasonably  or  erroneously  rej€<*ted 
and  claimant  has  replaced  the  same.  (Cambria  Steel  Co.,  Case  No. 
2792,  VII  these  Dec.,  915.) 

Where  a  Government  contract  for  the  delivery  of  coal  provided  that 
demurrage  accruing  on  account  of  the  inability  of  the  receiving 
officer  to  unload  same  promptly  at  destination  should  not  be  charge*! 
against  the  contractor,  and  delivery  was  delayed  by  the  uncom- 
pleted condition  of  a  coal  hoist  owned  by  the  Government,  which 
claimant  was  permitted  to  use  and  had  depended  upon,  the  Govern- 
ment became  obligated  to  pay  the  demurrage  arising  from  the 
unavailability  of  such  hoist. 

In  the  absence  of  specific  provision  in  the  contract,  the  War  Depart- 
ment Claims  Board  is  without  jurisdiction  to  settle  a  claim  for 
the  towing  of  a  coal  barge  rendered  necessary  by  the  failure  of 
Government-owned  unloading  apparatus  to  operate,  since  If  the 
Government  was  obligated  to  supply  such  apparatus  its  failure  of 
operation  constituted  a  breach,  and  if  not  obligated  to  supply  such 
apparatus,  no  agreement  can  be  set  up.  (F.  H.  &  A.  H.  ChappelU 
Case  No.  2870,  VII  these  Dec,  595.) 

Where  railroad  tracks  were  built  to  and  within  an  embarkation  camp 
under  an  informal  agreement  between  claimant  and  a  Government 
officer  to  posti>one  settlement  agreement  therefor  and  abide  by  the 
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determination  of  the  Government's  policy  affecting  such  settlements, 
and  the  policy  subsequently  adopted  by  the  Government  provided  for 
payment  by  the  railroad  for  tracks  connecting  its  line  with  the  camp 
and  pa3rment  by  the  Government  for  traclc  laid  on  Government- 
owned  property,  claimant  is  entitled  to  settlement  upon  the  above 
basis.  In  the  absence  of  specific  agreement  in  advance  as  to  payment 
for  any  specific  portion  of  such  trackage.  (Chesapeake  &  Ohio  R.  R. 
Co.  and  United  States  Raih*oad  Administration,  Case  No.  2885,  YII 
these  Dec.,  800.) 

Where,  under  the  provisions  of  a  formal  cost-plus  contract,  claimant 
is  entitled  to  reimbursement  for  the  cost  of  maintaining  a  commis- 
sary and  the  contracting  officer  and  claimant  agree  upon  a  ticket 
system  as  a  method  of  accounting,  and  accordingly  in  the  formal 
settlement  under  the  contract  the  contractor  was  charged  with  all 
the  meal  tickets  issued  to  It  less  those  accounted  for  by  the  contrac- 
tor, such  method  of  settlement  can  not  be  held  to  be  erroneous  in  the 
absence  of  very  definite  proof  by  the  contractor  of  the  number  of 
meals  actually  served.  (Foundation  Co.,  Case  No.  2777,  VII  these 
Dec,  100.) 

Where  the  terms  of  an  informally  executed  contract  between  the 
claimant  and  the  United  States  provide  that  the  United  States  will 
reimburse  contractor  for  all  expenditures  incurred  by  reason  of  sub- 
contracts entered  into  by  him,  with  the  approval  of  the  contracting 
officer,  and  claimant  agrees  with  a  subcontractor  to  pay  him  a  fee 
of  6i  per  cent  of  the  total  cost  of  all  work  i)erformed  by  such  sub- 
contractor, and  the  subcontractor,  acting  under  the  direction  and 
authorization  of  the  camp  constructing  quartermaster  and  with  the 
knowledge  and  consent  of  the  prime  contractor,  constructs  certain 
roadways  not  contemplated  by  the  original  specifications  In  the  con- 
tract, but  which  were  necessary  in  order  to  perform  the  prime  con- 
tract, to  meet  an  existing  emergency,  there  is  a  valid  obligation 
upon  the  part  of  the  United  States  to  pay  to  the  prime  contractor 
that  amount  which  would  be  due  the  subcontractor  as  a  fee  on  the 
emergency  work  so  performed.  (Harry  F.  Hann,  Case  No.  3007, 
VII  these  Dec.  1061.) 

Where  a  camp  quartermaster  rejects  coal  which  tlie  Fuel  Administra- 
tion has  ordered  claimant  to  ship  at  the  Government  fixed  price,  on 
the  grounds  that  the  coal  contains  slack,  slate,  rock,  and  clay,  and 
is  unsuitable  for  use  in  any  stove  or  furnace  tt  the  post,  but  such 
coal  was,  in  fact,  "  southern  Kansas  mine  run,"  which  was  the  kind 
of  coal  designated  for  shipment  to  the  camp,  such  rejection  is 
unwarranted,  and  the  Government  is  liable  to  claimant  for  the  fixed 
price  of  such  coal,  as  well  as  for  demurrage  charges  tliereon  up  to 
the  time  claimant  received  notice  of  rejection  and  during  a  reason- 
able time  thereafter  within  which  claimant  should  remove  the  coal. 

Upon  rejection  of  coal  by  a  camp  quartermaster,  whether  warranted 
or  unwarranted,  it  becomes  claimant's  duty  to  exercise  reasonable 
care  to  minimize  the  damages  resulting  from  such  rejection.  Such 
reasonable  care  would  require  the  removal  of  the  rejected  coal 
within  a  rensonable  time  after  receiving  notice  of  rejection.  In  the 
failure  of  the  claimant  so  to  do,  the  Government  is  not  liable  for 
demurrage  accruing  after  the  expiration  of  such  reasonable  time  for 
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removal.  (Jackson- Walker  Coal  &  Mining  Co.,  Case  No.  2922,  VII 
these  Dec,  999.) 
Where  the  specifications  of  claimant's  purchase  order  for  the  delivj^ry 
of  certain  machine  parts,  dies,  etc.,  were  changed  and  on  settlomLUt 
the  balance  was  withheld  because  claimant  did  not  deliver  liia: 
exact  articles  specified  in  the  original  purcht<?e  order,  and  where 
the  evidence  shows  that  claimant  complied  with  the  pnrchase  order 
as  amended,  claimant  is  entitled  to  the  payment  of  the  balance  due. 
(Kemp  Machinery  Co.,  Case  No.  2846,  VII  these  Dec,  809.) 

Where  claimant  had  a  contract  providing  for  reimbursement  of  certnin 
costs,  including  "  such  bonds,  fire  *  ♦  *  and  other  insurance  as 
the  contracting  officer  may  approve  or  require,"  it  is  not  entitled  lu 
reimbursement  of  cost  of  performance  bond  required  by  another 
provision  of  the  contract.  (H.  N.  Leighton  Co.,  Case  No.  2828,  VII 
these  Dec,  352.) 

Where  the  Government  in  making  a  partial  or  preliminary  award 
inserts  a  clause  to  the  effect  that  "an  adjustment,  payment,  or 
discharge  of  said  agreement  upon  a  fair  and  equitable  basis  will 
include  the  allowance  to  the  claimant  of  the  sum  of  not  less  than 
$7,642.33,"  and  such  clause  refers  expressly  to  specific  items  of  il:e 
claim,  on  which  the  total  award  equals  the  minimum  stated,  the 
insertion  of  such  clause  in  the  preliminary  award  does  not  itself 
constitute  a  separate  award  on  the  whole  claim  and  the  Govern- 
ment is  not  thereby  estopped  from  determining  such  total  aware 
without  reference  to  such  minimum  attached  to  specific  items  as 
above  set  forth.     (E.  L.  Long,  Case  No.  2909,  VII  these  Dec,  839. » 

Where  a  formal  contract  embodies  a  stipulation  for  submission  oi 
doubts  or  disputes  arising  thereunder  to  the  Secretary  of  War  for 
final  determination,  and  a  dispute  arises  during  the  performano? 
thereof  which  is  not  adjusted  during  the  life  of  the  contract,  and  the 
contractor  accepts  payment  under  protest  and  without  executing  r. 
release,  the  Secretary  of  War  retains  jurisdiction  to  decide  the  sur- 
viving dispute  notwithstanding  the  completion  of  the  contract,  ly 
virtue  of  the  express  terms  of  the  stipulation,  and  the  War  Depart- 
ment Claims  Board  as  his  agent  may  undertake  a  fair  and  reason- 
able adjustment  under  the  authority  of  G.  O.  103,  1918. 

In  assessing  penalties  for  delay  In  performance  under  a  penalty 
clause,  the  time  allowed  for  completion  of  the  contract  should  Irf 
computed  from  the  date  of  validation,  where  such  contract  provi(1t> 
for  further  approval  before  becoming  operative,  instead  of  from  tl»e 
date  of  signing  by  the  parties;  and  further,  due  allowance  shoulil 
be  made  for  the  time  necessary  to  perform  any  additional  work  re- 
quired of  the  contractor  which  was  not  contemplated  in  the  contract. 

Where  working  blue  prints  are  changed  during  progress  of  the  work  s-) 
as  to  require  the  furnishing  of  additional  labor  or  materials  not 
specified  in  the  formal  contract,  which  contract,  however,  expres.«ly 
provides  for  fair  allowance  in  the  event  of  such  change,  the  con- 
tractor will  be  compensated  for  additional  labor  or  material  fur- 
nished as  a  result  of  such  change.  (W.  D.  Lovell,  Case  No.  ^21. 
VII  these  Dec,  370.) 

Where  a  formal  contract  provided  that  the  contractor  should  not  W 
entitled  to  reimbursement  for  special  facilities  in  excess  of  a  given 
amriunt  unless  such  facilities  were  authorized  by  the  Chief  of  Onl- 
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nance  or  his  duly  accredited  r^resentatlve,  a  certificate  of  autliori- 
zation  issued  on  behalf  of  the  Chief  of  Ordnance  more  than  a  year 
after  the  facilities  were  acquired  is  a  valid  authorization. 

Under  a  formal  contract  wiiich  provided  that  the  contractor  should  not 
be  entitled  to  reimbursement  for  special  facilities  in  excess  of  a 
given  amount  unless  authorized  by  the  Chief  of  Ordnance  or  his  duly 
accredited  representative,  the  Ordnance  Section,  War  Department 
Claims  Board,  may  determine  the  amount  due  claimant  for  expenditure 
on  account  of  such  facilities,  and  such  determination  will  constitute 
the  necessary  prerequisite  to  payment  required  under  the  terms  of 
the  contract.     (0*Bannon  Corp.,  Cuse  No.  2693,  VII  these  Dec,  217.) 

Under  a  settlement  contract  provided  for  reimbursement  of  the  con- 
tractor by  the  Government  for  all  amounts  which  the  contractor  may 
be  obligated  to  pay  to  subcontractors,  in  connection  with  the  termi- 
nated portion  of  the  original  contract,  the  Government  is  not  obli- 
gated to  reimburse  the  contractor  an  amount  paid  on  a  commitment 
made  four  months  before  the  original  contract.  (Packard  Motor  Car 
Co.,  Case  No.  2790,  VII  these  Dec,  289.) 

Where  claimant  had  an  order  for  one  loading  machine,  to  be  delivered 
not  later  than  May  15,  1918,  but  has  not  delivered  the  machine, 
claimant  can  not  now  insist  upon  acceptance  of  the  machine  by  the 
Government.     (Ben  C.  Rash,  Case  No.  2906,  VII  these  Dec,  244.) 

In  the  absence  of  an  express  agreement  in  the  arbitration  agreement 
requiring  such  reimbursement,  and  In  the  absence  of  a  labor  clause 
in  the  original  contract,  such  recommendation  does  not  impose  any 
liability  on  the  Government.  Easteni  Malleable  Iron  Co.,  Case  No. 
2047.  (Redfield-Kendrick-O'Dell  Co.  (Inc),  Case  No.  2920,  VII 
these  Dec,  662.) 

Where  claimant  had  contracted  to  roll  a  quantity  of  copper  for  the 
Government  to  be  furnished  by  the  Government  to  a  Government 
contractor  who  was  making  copper  driving  bands,  and  where  it  was 
orally  agreed  that  claimant  should  use  a  quantity  of  Its  own  copper 
until  same  was  replaced  by  the  Government,  which  was  afterwards 
done,  there  arose  no  obligation  on  the  part  of  the  Government  under 
the  act  of  March  2,  1919,  to  reimburse  claimant  its  loss  sustained  by 
not  being  able  to  dispose  of  its  copper  prior  to  its  replacement  by  the 
Government.  (Rome  Brass  &  Copper  Co.,  Case  No.  2916,  VII  these 
Dec,  327.) 

Where  claimant's  contract  for  the  manufacture  of  gun  carts  contained 
a  termination  clause  providing  that  in  case  of  partial  termination  the 
claimant  should  be  paid  the  contract  price  for  all  completed  carts 
accepted  by  the  Government,  claimant's  rights  are  fixed  and  limited 
by  the  terms  of  such  clause,  and  it  is  not  entitled  in  any  event  to 
more  than  the  contract  price  for  such  completed  carts.  (St.  Louis 
Car  Co.,  Case  No.  2788,  VII  these  Dec,  45.) 

Where  claimant  was  delayed  in  delivery  of  war  material  by  various 
actions  of  the  Government,  such  as  changing  specifications,  altering 
process  of  manufacture,  failing  to  allocate  necessary  coal,  and  order- 
ing part-time  nonuse  of  coal,  and  by  unusual  weather  conditions 
impeding  the  delivery  of  component  materials,  and  the  contract  con- 
tains provisions  permitting  the  waiver  of  delays  arising,  whether 
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from  Government  action  or  from  causes  not  the  fanlt  of  the  cvn- 
tractor,  the  contractor  is  entitled  to  time  allowance  for  delays  in 
deliveries  arising  from  such  causes  as  a  matter  of  right,  and  will  mn 
be  subject  to  imposition  of  damages  therefor. 

Where  by  the  time  penalty  clause  of  a  formal  contract  deductions  are 
provided  for  delay  In  delivery,  no  vested  right  inheres  In  the  United 
States  to  deduct  damages  where  the  delays  complained  of  arr*»e 
solely  from  actions  of  the  United  States  and  from  causes  not  tbe 
fault  of  the  contractor  In  a  case  where  the  contract  expressly  author- 
izes the  exemption  of  such  delays  from  the  imposition  of  liquidated 
damages.  (Alexander  Smith  &  Sons  Carpet  Co.,  Case  No.  2833,  VII 
these  Dec.  606.) 

Where  claimant  had  a  Government  contract  containing  a  bonus  pr^ 
vision  for  deliveries  within  specified  periods  the  clatmant  assume] 
the  risk  of  such  contingencies  as  freight  embargoes  and  shutdowns 
on  account  of  fuel  shortage  and  accordingly  is  not  entitled  to  b«>LU5 
on  articles  not  delivered  within  the  required  time.  The  fact  that  the 
embargoes  and  shutdowns  were  caused  by  Government  regulations 
makes  no  difference,  since  the  Government  as  contractor  is  to  be  Ci^ 
tinguished  from  the  Government  as  sovereign.  (Southern  Overall 
Co.,  Case  No.  2781,  VII  these  Dec.,  111.) 

Where  claimant's  formal  contract  to  do  construction  work  on  the  ci-a- 
plus  plan  was  terminated  by  agreement,  before  completion  and  where 
such  contract  provided  that  claimant  was  entitled  to  reimbnrw- 
ment  for  expenditures  for  labor,  materials,  machinery,  hand  tools,  si;p- 
plles,  and  equipment  actually  made  in  connection  with  the  performftn,:e 
of  the  contract,  and  where  claimant  made  certain  exi)enditures  :•»: 
tools  that  were  lost  by  its  employees  during  the  course  of  the  wr.rk, 
claimant  should  be  reimbursed  for  same  where  it  is  shown  that  the 
loss  was  not  through  fault  of  claimant.  (Sperry  Engineering  Cc, 
Case  No.  2860,  VII  these  Dec.,  978.) 

Under  a  contract  for  the  manufacture  of  shell  providing  that  **th? 
contractor  shall  derive  no  profit  from  this  contract  in  connecti>3 
with  the  increased  facilities  herein  provided  "  the  contractor  i-^  n  >t 
entitled  to  compensation  for  services  rendered  in  the  procurem**iit 
and  installation  of  such  facilities.  Under  such  circumstances  i: 
makes  no  difference  that  the  contract  was  terminated  before  iny 
deliveries  could  be  made,  thereby  depriving  the  contractor  of  ex- 
pected profits  in  the  manufacture  of  shell;  nor  may  the  contractor 
be  compensated  for  such  services  under  a  general  provision  for  tte 
payment  of  "  such  sums  as  the  Chief  of  Ordnance  may  deem  neoe*- 
sary  to  fairly  and  justly  compensate  the  contractor  for  work,  lab«r. 
and  services  rendered  under  this  contract.*'  (Symington  CJliic-iiJ>' 
Corp.,  Case  No.  2778,  VIII  these  Dec,  206.) 

Where  a  written  contract  provides  that  the  contractor  shall  be  allovtM 
additional  compensation  in  case  changes  in  specifications  entail  e^ri 
expense  the  contractor  is  entitled  to  an  allowance  suflacient  to  o>t- 
pensate  him  on  account  of  changes  in  the  specifications  ordered  in 
compliance  with  the  contract. 

Where  a  contractor  has  two  contracts  for  the  machining  of  sh^^H. 
entered  into  at  different  times,  they  will  not  be  construed  tocetht-r. 
but  each  contract  must  bear  its  proper  share  of  the  expense  pn>itrly 
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chargeable  to  It.    (Templar  Motors  Corp.,  Cases  Nos.  2634,  2882  and 
2883,  VII  these  Dec.,  819.) 
In  the  absence  of  ambiguity  in  a  contract,  it  is  to  be  construed  In  ac- 
cordance with  its  plain  meaning  and  can  not  be  altered  by  evidence- 
outside  of  the  instrument.     (Western  Cartridge  Co.,  Case  No.  2785^ 
VII  these  Dec,  359. ) 
Where  a  contract  for  dredging  provided  that  the  (Jovemment  should 
tow  the  contractor's  dredge  boats  to  the  scene  of  operations  and 
should  compensate  the  contractor  at  a  fixed  rate  for  time  lost  through 
breakdowns  in  operation,  the  contractor  Is  entitled  to  have  all  tow- 
ing of  its  boats  essential  to  the  expeditious  commencement  of  opera- 
tions performed  by  the  Government  free  of  charge  to  the  contractor, 
and  is  entitled  to  compensation  for  all  time  lost  through  breakdowns 
not  reasonably  attributable  to  the  fault  of  tjie  contractor.    (Western 
Rivers  Co.,  Case  No.  2856,  VII  these  Dec.,  628.) 
See  also  COSTS,  Legitimate. 
Contracts,  Formal. 
Contracts,  Implied. 

Where  claimant  received  a  telegram  from  a  Government  officer  order- 
ing work  to  be  started  on  a  carload  of  veneer,  and  claimant  started 
production,  which  was  later  suspended,  an  obligation  arose  on  the 
part  of  the  Government  to  reimburse  claimant  the  expense  incurred 
by  claimant  in  preparation  for  performance  or  partial  performance 
of  such  order.     (Algoma  Panel  Co.,  Case  No.  2912,  VII  these  Dec, 
645.) 
Where  claimant  furnished  equipment  to  the  Government  under  an  ex- 
press agreement  by  the  Government  to  pay  for  it,  but  for  no  definite 
time,  and  later  was  notified  by  the  Government  that  beginning  on  a 
certain  date  payment  would  no  longer  be  made,  there  is  no  implied 
agreement  obligating  the  Government  to  pay  rental  after  that  date. 
(Atlantic  Coast  Line  Railroad,  Case  No.  2825,  VII  these  Dec,  266.) 
Where  claimant  offered  the  use  of  a  shed  and  spent  a  considerable  sum 
in  altering  and  maintaining  it  for  use  as  a  barracks  for  troops  that 
were  guarding  both  Government  property  and  claimant's  property 
without  any  mention  of  cost  or  compensation  no  agreement  is  to  be 
implied  within  the  meaning  of  the  act  of  March  2, 1919,  obligating  the 
Government  to  reimburse  such  cost.    (Baltimore  &  Ohio  Railroad  CJo. 
'     and  Baltimore  &  Ohio  Federal  Administration,  Case  No.  2832,  VH 

these  Dec,  122.) 
Where  claimant  delivers  materials  to  the  freight  depot  on  a  cantonment 
site,  and  the  materials  are  afterwards  called  for  and  taken  possession 
of  by  the  utilities  department  at  the  camp,  to  which  department  the 
materials  are  consigned,  there  is  an  implied  agreement  on  the  part  of 
the  Government  to  pay  claimant  the  reasonable  value  of  the  materials 
at  the  camp.  (The  Barrett  Co.,  Case  No.  3004,  VII  these  Dec,  997.) 
Where  the  Government  entered  into  an  oral  agreement  with  claimant,  a 
wholesale  dealer  in  forage,  to  the  effect  that  hay  and  straw  purchased 
from  or  through  claimant  should  be  weighed,  handled,  inspected,  and 
paid  for  in  accordance  with  accepted  commercial  usage,  and  that  in 
consideration  of  such  practice  the  hay  so  furnished  should  be  con- 
tinuously supplied  at  reduced  prices  and  in  as  large  quantities  as 
claimant  could  procure;  and  claimant  faithfully  performed  its  part 
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of  such  agreement  with  diligence  and  devotion,  but  the  Government, 
by  reason  of  conditions  arising  out  of  the  emergency,  failed  and 
neglected  to  live  up  to  the  terms  agreed  to  by  it,  and  the  claimant 
thereby  sustained  unwarranted  los8»  the  Government  is  obligated  to 
compensate  claimant  in  full  for  such  loss  sustained  through  each  and 
every  instance  of  such  default  of  the  Government  (Carlisle  Com> 
mission  Co.,  Case  No.  2663,  YII  these  Dec.,  lOlL) 

Where  services  were  rendered  and  supplies  furnished  for  the  Improve- 
ment of  a  site  offered  to  the  Government  for  a  training  camp,  without 
any  agreement,  express  or  implied,  as  to  reimbursement  of  such  ex- 
penditures, the  claimant  can  not  recover  its  amount  from  the  Gov- 
ernment. (Chamber  of  Commerce  and  Manufacturers  Association, 
Case  No.  2826,  VII  these  Dec.,  929.) 

Where  claimant  had  accepted  a  purchase  order  for  the  manufacture 
of  dope,  with  the  understanding  tliat  claimant  would  use  cellulose 
acetate  manufactured  by  it,  which  it  was  then  selling  to  the  Govern- 
ment at  a  fixed  price,  and  afterwards  the  Governm^it  desiring  to 
experiment  with  acetate  manufactured  by  another  concern  shipped 
such  acetate  to  claimant  and  directed  that  such  acetate  be  used  in 
the  manufacture  of  the  dope ;  and  claimant  so  used  such  acetate  and 
in  making  settlement  therefor  the  Government  charged  claimant  for 
the  acetate,  a  charge  in  excess  of  that  which  claimant  was  receiving 
from  the  Government,  and  deduxrted  the  price  so  charged  from  the 
purchase  price  of  the  dopey  there  was  an  implied  obligation  on  the 
part  of  the  Government  under  the  act  of  March  2,  1919,  to  reimburse 
claimant  for  the  amount  at  which  such  acetate  was  charged  and  de- 
ducted over  and  above  the  price  the  Government  was  paying  claimant 
for  acetate. 

Where  claimant  had  a  purchase  order  for  the  manufacture  of  dope 
remover,  an  ingredient  of  whicli  was  acetone,  the  price  of  which  was 
fixed  by  the  Government,  of  which  price  claimant  had  been  advised, 
and  it  was  understood  between  claimant  and  the  Government  at  the 
time  claimant  accepted  the  purchase  order  for  the  manufacture  of  the 
dope  remover  that  acetone  would  be  furnished  at  the  fixed  price,  and 
thereafter  the  Government  furnished  acetone  at  a  higher  price  and 
deducted  such  price  in  the  final  settlement  for  the  dope  remover  fur- 
nished by  claimant,  there  Is  an  implied  obligation  on  the  part  of  the 
Government  to  reimburse  claimant  for  the  cost  of  the  acetone  so 
charged  to  it  over  and  above  the  fixed  and  agreed  price  of  the  acetone. 
(Chemical  Co.  of  America,  Case  No.  2814,  VII  these  Dec,  883.) 

Where  railroad  tracks  were  built  by  a  railroad  company  at  its  o^wm  ex- 
pense pursuant  to  previous  understanding  with  the  Government,  for 
the  purpose  of  connecting  its  line  with  a  camp  site,  and  the  Govern- 
ment sells  such  track  material  as  salvage,  the  railroad  company  is 
entitled  to  be  paid  the  fair  salvage  value  of  said  material  at  the  time 
of  its  disposal  by  the  Government.  (Chesapeake  &  Ohio  R.  R.  Co. 
and  United  States  Railroad  Administration,  Case  No,  2885,  VII  the<e 
Dec,  800.) 

Where  claimant  while  doing  Government  work  as  a  subcontractor  wft<; 
authorized  by  the  constructing  quartermaster  in  charge  of  tlie  wcrk 
at  Camp  Eustis  to  install  a  moving-picture  machine  for  the  purpose 
of  providing  entertainment  for  Its  laborers,  upon  the  theory  that 
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some  entertainment  was  necessary  to  retain  laborers  in  the  isolated 
part  of  the  country  where  such  camp  was  located,  and  where  sudt 
construction  quartermaster  represented  to  the  claimant  that  sacbi 
installation  would  be  beneficial  to  the  Oovemment  by  insuring  com- 
pletion of  the  work  under  construction,  there  arose  under  the  cir- 
cumstances in  the  case  an  implied  agreement  within  the  purview  of 
the  act  of  March  2, 1919,  under  which  the  Government  is  obligated  to 
reimburse  the  claimant  for  its  loss  sustained  in  connection  with  such 
entertainment.  (Claiborne,  Johnston  &  Oo.  (Inc.),  Case  No.  2756, 
VII  these  Dec.,  531.) 

Where  a  subcontractor  having  a  cost-plus  contract  for  heating  in- 
stallation in  a  Government  hospital,  which  contract  provides  a  fixed 
fee  for  the  completion  of  specified  work,  and  by  reason  of  subsequent 
changes  in  the  plans  additional  heating  installation  not  contemplated 
at  the  date  of  claimant's  contract  is  ordered  by  a  Government  officer 
in  charge  and  is  performed  by  claimant,  an  implied  obligation  arises 
on  the  part  of  the  Government  within  the  purview  of  the  act  of 
March  2,  1919,  to  pay  claimant  a  fair  and  reasonable  fee  based  upon 
the  cost  of  such  additional  work  so  iierformed  by  claimant.  (W.  G. 
Cornell  Co.,  Case  No.  28S9,  Vll'thene  Dec.,  667.) 

Where  a  Government  officer  in  order  to  make  a  settlement  advantageous 
to  the  Government  guaranteed  the  claimant  that  the  Wyeth  Hard- 
ware Manufacturing  Co.  would  bear  one-half  the  expense  of  re- 
placing a  quantity  of  rejected  stirrups  that  claimant  was  required 
to  replace  as  a  part  of  the  settlement,  and  where  the  Wyeth  Hard- 
ware Manufacturing  Co.  refused  to  bear  such  expense,  there  arose 
under  the  circumstances,  within  the  purview  of  the  act  of  March  2» 
1919,  an  Implied  obligation  on  the  part  of  the  Government  to  reim- 
burse the  claimant  for  one-half  the  expenses  of  replacing  the  stli*- 
rups.  (Fort  Recovery  Stirrup  Co.,  Case  No.  2918,  VII  these  Dec., 
436.) 

Where  claimant  was  instructed  by  a  Government  officer  to  buy  walnut 
timber  as  fast  as  possible,  and  acting  in  good  faith  on  said  instruc- 
tions, devoted  his  time  and  attention  to  procuring  such  timber,  In- 
curring traveling  and  other  necessary  expenses  Incident  thereto,  the 
Government  became  obligated  to  repay  claimant  such  exi)enses  plus 
reasonable  compensation  for  his  services  during  the  time  so  em- 
ployed. An  equitable  settlement  In  this  case  will  be  limited  to  the 
basis  of  compensation  proposed  by  claimant.  (W.  D.  Ham,  Case 
No.  2852,  VII  these  Dec.  556.) 

Where  castings  rejected  as  defective  are  returned  to  a  subcontractor 
and  used  by  the  subcontractor  for  other  purposes,  and  the  subcon- 
tract is  terminated  after  the  armistice,  there  Is  no  obligation  on 
the  part  of  the  Government  to  reimburse  the  subcontractor  the  loss 
alleged  to  have  arisen  from  its  lack  of  opportunity,  under  such  clr* 
cumstances,  to  replace  the  defective  castings  with  perfect  ones  and 
receive  the  purchase  price  therefor.  (Walker  M.  Levett  Co.,  Case 
No.  2994,  VII  these  Dec,  961.) 

Where  a  subcontract  provides  that  rejected  castings  shall  be  replaced 
by  the  subcontractor,  the  full  weight  of  such  rejected  material  to  be 
returned  to  it  by  the  prime  contractor,  and  castings  which  were 
rejected  have  been  returned  to  the  subcontractor,  whereupon  the^ 
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of  such  agreement  with  diligence  and  devotion,  but  the  Govemnaent, 
by  reason  of  conditions  arising  out  of  the  emergency,  failed  and 
neglected  to  live  up  to  the  terms  agreed  to  by  it,  and  the  claimant 
thereby  sustained  unwarranted  loss,  the  Government  is  obligated  to 
compensate  claimant  in  full  for  such  loss  sustained  through  each  and 
every  instance  of  such  default  of  the  Government.  (Carlisle  Com- 
mission Co.,  Case  No.  2663,  VII  these  Dec,  lOlL) 

Where  services  were  rendered  and  supplies  furnished  for  the  improve- 
ment of  a  site  offered  to  the  Government  for  a  training  camp,  without 
any  agreement,  express  or  Implied,  as  to  reimbursement  of  such  ex- 
penditures, the  claimant  can  not  recover  its  amount  from  the  Gov- 
ernment (Chamber  of  Commerce  and  Manufacturers  Association. 
Case  No.  2826,  VII  these  Dec,  929.) 

Where  claimant  had  acc^ted  a  purchase  order  for  the  manufacture 
of  dope,  with  the  understanding  tliat  claimant  would  use  cellulose 
acetate  manufactured  by  it,  which  it  was  then  selling  to  the  Govern- 
ment at  a  fixed  price,  and  afterwards  the  Government  desiring  to 
exx)eriment  with  acetate  manufactured  by  another  concern  shipped 
such  acetate  to  claimant  apd  directed  that  such  acetate  be  used  in 
the  manufacture  of  the  dope ;  and  claimant  so  used  such  acetate  and 
in  making  settlement  therefor  the  Government  charged  claimant  for 
the  acetate,  a  charge  in  excess  of  that  which  claimant  was  receiving 
from  the  Government,  and  deducted  the  price  so  charged  from  the 
purchase  price  of  the  dope,  there  was  an  implied  obligation  on  the 
part  of  the  Government  under  the  act  of  March  2,  1919,  to  reimburse 
claimant  for  the  amount  at  which  such  acetate  was  charged  and  de- 
ducted over  and  above  the  price  the  Government  was  paying  claimant 
for  acetate. 

Where  claimant  had  a  purchase  order  for  the  manufacture  of  dope 
remover,  an  ingredient  of  whlcli  was  acetone,  the  price  of  which  was 
fixed  by  the  Government,  of  which  price  claimant  had  been  advised, 
and  it  was  understood  between  claimant  and  the  Government  at  the 
time  claimant  accepted  the  purchase  order  for  the  manufacture  of  the 
dope  remover  that  acetone  would  be  furnished  at  the  fixed  price,  and 
thereafter  the  Government  furnished  acetone  at  a  higher  price  and 
deducted  such  price  in  the  final  settlement  for  the  dope  remover  fur- 
nished by  claimant,  there  is  an  implied  obligation  on  the  part  of  the 
Government  to  reimburse  claimant  for  the  cost  of  the  acetone  so 
charged  to  it  over  and  above  the  fixed  and  agreed  price  of  the  acetona 
(Chemical  Co.  of  America,  Case  No,  2814,  VII  these  Dec,  883.) 

Where  railroad  tracks  were  built  by  a  railroad  company  at  its  own  ex- 
pense pursuant  to  previous  understanding  with  the  Government,  for 
the  purpose  of  connecting  its  line  with  a  camp  site,  and  the  Govern- 
ment sells  such  track  material  as  salvage,  the  railroad  company  is 
entitled  to  be  paid  the  fair  salvage  value  of  said  material  at  the  time 
of  its  disposal  by  the  Grovemment.  (Chesapeake  &  Ohio  R.  R.  Co. 
and  United  States  Railroad  Administration,  C^ase  No.  2885,  VII  these 
Dec,  800.) 

Where  claimant  while  doing  Government  work  as  a  subcontractor  was 
authorized  by  the  constructing  quartermaster  in  charge  of  the  work 
at  Camp  Eustis  to  install  a  moving-picture  machine  for  the  purpose 
of  providing  entertainment  for  its  laborers,  upon  the  theory  that 
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some  entertainment  was  necessary  to  retain  laborers  in  the  isolated 
part  of  the  country  where  such  camp  was  located,  and  where  sudt 
construction  quartermaster  represented  to  the  claimant  that  bocHm. 
Installation  would  be  beneficial  to  the  Oovemment  by  insuring  com- 
pletion of  the  work  under  construction,  there  arose  under  the  cir- 
cumstances In  the  case  an  implied  agreement  within  the  purview  of 
the  act  of  March  2, 1919,  under  which  the  Government  is  obligated  to 
reimburse  the  claimant  for  its  loss  sustained  in  connection  with  such 
entertainment.  (Olaibome,  Johnston  &  Oo.  (Inc.),  Case  No.  2756, 
VII  these  Dec.,  531.) 

Where  a  subcontractor  having  a  cost-plus  contract  for  heating  in- 
stallation in  a  Government  hospital,  which  contract  provides  a  fixed 
fee  for  the  completion  of  specified  work,  and  by  reason  of  subsequent 
changes  in  the  plans  additional  heating  Installation  not  contemplated 
at  the  date  of  claimant's  contract  Is  ordered  by  a  Government  ofllcer 
in  charge  and  Is  performed  by  claimant,  an  Implied  obligation  arises 
on  the  part  of  the  Government  within  the  purview  of  the  act  of 
March  2,  1919,  to  pay  claimant  a  fair  and  reasonable  fee  based  upon 
the  cost  of  such  additional  work  so  performed  by  claimant.  (W.  G. 
Cornell  Co.,  Case  No.  2839,  VII' these  Dec.,  667.) 

Where  a  Government  officer  in  order  to  nmke  a  settlement  advantageous 
to  the  Government  guaranteed  the  claimant  that  the  Wyeth  Hard- 
ware Manufacturing  Co.  would  bear  one-half  the  expense  of  re- 
placing a  quantity  of  rejected  stirrups  that  claimant  was  required 
to  replace  as  a  part  of  the  settlement,  and  where  the  Wyeth  Hard- 
ware Manufacturing  Co.  refused  to  bear  such  expense,  there  arose 
under  the  circumstances,  within  the  purview  of  the  act  of  March  2» 
1919,  an  Implied  obligation  on  the  part  of  the  Government  to  reim- 
burse the  claimant  for  one-half  the  expenses  of  replacing  the  stir- 
rups. (Fort  Recovery  Stirrup  Co.,  Case  No.  2918,  VII  these  Dec.^ 
436.) 

Where  claimant  was  Instructed  by  a  Government  officer  to  buy  walnut 
timber  as  fast  as  possible,  and  acting  in  good  faith  on  said  instruc- 
tions, devoted  his  time  and  attention  to  procuring  such  timber,  in- 
curring traveling  and  other  necessary  expenses  Incident  thereto,  the 
Government  became  obligated  to  repay  claimant  such  expenses  plus 
reasonable  compensation  for  his  services  during  the  time  so  em- 
ployed. An  equitable  settlement  in  this  case  will  be  limited  to  the 
basis  of  compensation  proposed  by  claimant.  (W.  D.  Ham,  Case 
No.  2852,  VII  these  Dec.  556.) 

Where  castings  rejected  as  defective  are  returned  to  a  subcontractor 
and  used  by  the  subcontractor  for  other  purposes,  and  the  subcon- 
tract is  terminated  after  the  armistice,  there  is  no  obligation  on 
the  part  of  the  Government  to  reimburse  the  subcontractor  the  loss 
alleged  to  have  arisen  from  its  lack  of  opportunity,  under  such  cir- 
cumstances, to  replace  the  defective  castings  with  perfect  ones  and 
receive  the  purchase  price  therefor.  (Walker  M.  Levett  Co.,  Case 
No.  2994,  VII  these  Dec,  961.) 

Where  a  subcontract  provides  that  rejected  castings  shall  be  replaced 
by  the  subcontractor,  the  full  weight  of  such  rejected  material  to  be 
returned  to  it  by  the  prime  contractor,  and  castings  which  were 
rejected  have  been  returned  to  the  subcontractor,  whereupon  the- 
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contract  is  terminated  by  the  armistice,  no  obligation  rests  upon  the 
United  States  to  afford  the  subcontractor  relief  upon  the  grounds 
that  under  the  circumstances  above  stated  it  was  not  afforded  oppor- 
tunity to  replace  such  rejected  castings  and  receive  the  purchase 
price  of  perfect  castings  with  which  it  might  have  replaced  the  same. 
(Walker  M.  Levett  Co.,  Case  No.  3000,  VII  these  Dec,  957.) 

Where  claimant,  a  railroad  company,  orally  agreed  with  Government 
officers  that  as  a  condition  precedent  to  the  location  of  an  Army 
cantonment  adjacent  to  its  lines  it  would  construct  at  its  own  expense 
tracks,  buildings,  and  all  other  facilities  necessary  for  the  handling 
of  troops- 'and  freight  to  and  from  the  cantonment,  including  not 
more  than  8  miles  of  track  within  the  cantonment,  with  the  right 
to  remove  all  such  material  when  use  of  the  cantonment  was  aban- 
doned by  the  Government,  no  obligation  attaches  to  the  Grovemment 
to  reimburse  claimant  the  cost  of  any  such  construction  so  provided 
by  claimant  in  pursuance  of  such  agreement.  (Long  Island  Bail- 
road  (3o.,  Cases  Nos.  2881  and  2884,  VII  these  Dec.,  987.) 

Where  the  claimant,  with  the  knowledge  of  the  €k>vemment  and  for 
the  purpose  of  performing  a  contract  for  the  manufacture  of  car- 
tridge cases  and  upon  the  faith  of  such  contract  entered  into  a  lease 
of  certain  buildings  for  a  definite  period,  during  which  time  the 
Government,  by  reason  of  the  armistice,  suspended  such  contract  and 
•directed  claimant  not  to  disturb  the  material  or  equipment  therein 
until  the  contract  could  be  adjusted,  with  which  claimant  complied, 
and  where  the  Government  took  charge  of  the  buildings,  holding 
possession  thereof  for  a  period  of  time  extending  beyond  the  expira- 
tion of  claimant's  lease  thereon,  there  arose  under  the  circumstances 
in  the  case  within  the  purview  of  the  act  of  March  2, 1919,  an  implied 
agreement  to  reimburse  claimant  for  Its  loss  sustained  in  connection 
vdth  the  rental  of  said  buildings.  (New  York  Air  Brake  Co.,  CJase 
No.  2060,  VII  these  Dec.,  872.) 

Where  claimant  was  instructed  by  authorized  agents  of  the  Grovemment 
to  acquire  the  necessary  facilities  for  performing  a  Government 
contract,  and  claimant,  pursuant  to  these  instructions,  made  the 
required  preparations,  there  is  an  implied  agreement  on  the  part  of 
the  Government  to  reimburse  claimant  for  amount  so  expended 
(citing  Enterprise  Stamping  Co.,  Case  No.  165,  and  Illinois  Watch 
Case  Co.,  Case  No.  2636).  (Henry  J.  Pain,  Case  No.  1724,  VII  these 
Dec,  299.) 

Where  the  claimant  as  a  common  carrier  at  the  request  of  the  Grovem- 
ment did  certain  switching  upon  Government-owned  tracks  within 
the  limits  of  the  Government  plant,  known  as  Delaware  ordnance 
depot,  at  Pedricktown,  N.  J.,  said  switching  being  in  addition  to  and 
beyond  its  duty  as  a  common  carrier,  there  arose  under  the  drcmn- 
stances  within  the  purview  of  the  act  of  March  2,  1919,  an  implied 
obligation  on  the  part  of  the  Government  to  compensate  claimant  for 
such  extra  services.  (Pennsylvania  Railway,  Eastern  Lines,  CSise 
No.  2819,  VII  these  Dec.,  408.) 

Where  claimant's  formal  contract  for  the  manufacture  of  500  sets  of 
metal  parts  for  airplanes  was  changed  in  specifications  by  substitut- 
ing vanadium  steel  in  place  of  cold-rolled  steel,  and  where  claimant 
had  prior  to  such  change  proceeded  to  perform  the  contract  nnder 
the  original  specifications  and  had  on  hand  at  the  time  of  the  sus- 
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pension  of  such  contract  a  quantity  of  completed  parts  and  parts  In 
process,  the  United  States  Government  is  obligated  to  compensate 
claimant  for  its  loss  by  reason  thereof.  (Saxon  Mfg.  Co.,  Case  No. 
1887,  VII  these  Dec,  559.) 

Under  the  act  of  March  2,  1919,  there  Is  no  implied  obligation  on  the 
part  of  the  Government  to  reimburse  a  railroad  for  construction  of 
tracks  or  railway  station  on  Its  own  right  of  way  for  the  purpose 
of  supplying  a  Governmerit  camp  with  proper  railroad  facilities. 
Nor  is  such  an  obligation  to  be  implied  from  a  request  by  a  Govern- 
ment officer  to  lay  a  switch  oii  its  main  line  for  the  same  purpose. 
(Seaboard  Air  Line  Railroad,  Federal  Administration,  and  Seaboard 
Air  Line  Railroad  Co.,  Case  No.  2626,  VII  these  Dec.,  38.) 

Where  claimant  constructed  railroad  tracks  on  a  Government  reserva- 
tion under  an  express  agreement  that  the  Government  would  pay  the 
cost  thereof,  and  after  the  tracks  were  constructed  kept  them  In 
repair,  there  Is  an  implied  agreement  obligating  the  Government  to 
pay  the  cost  of  maintenance.  (Receivers  of  the  Texas  &  Pacific  Ry. 
Co.,  New  Orleans,  La.,  and  United  States  Railroad  Administration, 
Case  No.  2815,  VII  these  Dec.,  130.) 

Where  claimant  maintained  sidetracks  to  and  upon  a  Government  reser- 
vation and  It  w^as  the  custom  of  railroads,  as  recognized  In  a  General 
Order  Issued  by  the  United  States  Railroad  Administration,  to 
charge  for  repairs  to  all  tracks  off  their  rights  of  way,  an  implied 
agreement  arose  within  the  meaning  of  the  act  of  March  2,  1919, 
whereby  the  Government  became  obligated  to  pay  for  such  mainte- 
nance. (Union  Pacific  Railroad  Co.,  Case  No.  2835,  VII  these  Dec, 
305.) 

Where  the  claimant,  at  the  request  of  the  Government,  constructed 
tracks,  waterways,  culverts,  bridges,  and  crossings  upon  the  Govern- 
ment reservation  at  Camp  Funston  and  off  the  claimant's  right  of 
way,  all  such  facilities  being  for  Government  use,  there  arose  under 
the  circumstances  within  the  purview  of  the  act  of  March  2,  1919, 
an  Implied  agreement  under  which  the  Government  is  obligated  to 
reimburse  claimant  for  the  expenditures  thereby  Incurred.  (Union 
Pacific  Railroad  Co.,  Case  No.  2836,  VII  these  Dec,  309.) 

Where  there  is  no  privity  of  contract  there  can  be  no  Implied  agreement 
So  where  the  Government's  dealings  were  with  a  certain  prime  con- 
tractor there  is  no  merit  in  a  claim  under  the  act  of  March  2,  1919, 
presented  by  an  engineering  company  for  services  performed  for  a 
subcontractor  on  the  ground  that  the  Government  benefited  by  reason 
of  such  services  rendered  the  subcontractor.  (United  Gas  &  Electric 
Engineering  Corp..  Case  No.  2651,  VII  these  Dec,  40.) 

Where  the  claimant  at  the  request  of  the  constructing  quartermaster 
at  Camp  Abraham  Eustis,  Va.,  furnished  an  engine  and  crew  for  the 
exclusive  use  of  the  Government  in  operating  a  gravel  pit,  there  arose 
under  the  circumstances  an  implied  contract  within  the  purview  of 
the  act  of  March  2, 1919,  under  which  the  Government  is  obligated  to 
pay  the  claimant  the  reasonable  value  of  the  services  so  rendered. 
(United  States  Railroad  Administration  of  the  Atlantic  Coast  Line 
Railroad.  Case  No.  2903,  VII  these  Dec,  590.) 

Where  claimant  was  ordered  by  the  War  Industries  Board  not  to  dis- 
pose of  a  certain  commo<lity  without  the  board's  approval,  and  claim- 
ant complied  with  such  order,  there  w^as  no  Implied  agreement  within 
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the  act  of  March  2,  1919,  whereby  the  Government  became  obligated 
to  compensate  claimant,  in  the  absence  of  proof,  that  such  action  of 
the  War  Industries  Board  actually  prevented  a  sale  of  the  com- 
modity. (Virginia  Red  Oil  Products  Corp.,  Case  No.  2779,  VII  these 
Dec.,  213.) 
Where  the  United  States  Government  orders  a  contractor  to  stop  work 
on  a  contract  for  the  British  Government  and  take  possession  of  the 
articles  In  process,  there  arises  an  implied  agreement  under  the  act 
of  March  2,  1919,  by  whch  the  United  States  is  obligated  to  pay  for 
the  articles  at  a  fair  valuation.  (West  &  Dodge  Co.,  Case  No.  2801. 
VII  these  Dec.  241.) 
Where  claimant  constructed  a  crossover  and  a  set  of  interlocking 
signals  on  its  own  right  of  way  in  order  to  facilitate  traffic  to  and 
from  a  Government-owned  plant  without  any  agreement  as  to 
compensation,  there  Is  no  implied  agreement  within  the  meaning  of 
the  act  of  March  2,  1919,  obligating  the  Government  to  pay  for  same. 
(West  Jersey  &  Seashore  Railroad,  Case  No.  2845,  VII  these  Dec., 
133.) 
Where  yarn  was  procured  by  claimant  for  the  purpose  of  performing  a 
Government  contract  which  was  later  suspended,  and  the  claimant 
did  not  agree  to  settlement  according  to  the  Table  of  Standard  Allow- 
ances and  had  not  accepted  settlement  of  other  contracts  in  accord- 
ance with  its  schedule,  but  sold  the  unused  yarn  In  the  open  mai:ket 
at  the  highest  prices  It  would  bring,  claimant  is  entitled  to  reim- 
bursement of  its  actual  loss  on  the  unused  yarn  in  accordance  with 
the  terms  of  Supply  Circular  111.  (A.  Ziegler  &  Sons  Co.,  Case  Na 
2873,  VII  these  Dec.,  402.) 
See  also  CONTRACTS,  What  Constitutes. 

cjontbacts,  nonpeeformance. 

Contracts,  Oral. 

Claim  under  the  act  of  March  2,  1919,  for  $734.81,  cost  of  materials 
and  labor  in  supplying  and  installing  temporary  electric  work  In  the 
Lemon  Building,  New  York  Avenue,  Washington.  D.  C,  on  oral  orders 
of  Mr.  J.  B.  Daughton,  of  the  depot  quartermaster's  office,  received 
on  or  about  July  15,  1917,  and  not  covered  by  formal  purchase  order. 
Held,  claim  allowed.  (Electric  Construction  Co.,  Case  No.  2T99, 
VII  these  Dec.,  573.) 

Contracts,  Preparation. 

Contracts,  Promise. 

Contracts,  Proxy-signed. 

Contracts,  Recommendation. 

Contracts,  Reformation. 

Where  claimant  received  final  settlement  and  executed  a  complete 
release  in  connection  therewith,  the  award  will  not  be  opened  for 
the  consideration  of  a  supplemental  claim  on  the  ground  of  mistake, 
where  such  mistake  was  not  one  of  fact  and  was  not  mutual,  but 
was  merely  the  claimant's  erroneous  interpretation  of  law.  (Ameri- 
can Radiator  Co.,  Case  No.  2913,  VII  these  Dec.,  367.) 
A  release  of  all  claims  under  a  contract  bars  a  claim  for  an  item  which 
claimant  mistakenly  believed  was  not  comprehended  by  the  release 
unless  it  is  proved  that  the  Government  officer  who  executed  the 
agreement  containing  the  release  shared  in  the  mistake.  (Anderson 
Chemical  Co.,  Case  No.  2688,  VII  these  Dec.,  72.) 
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The  Secretary  of  War  has  no  Jurisdiction  to  reform  a  formally  executed 
contract  In  the  absence  of  evidence  showing  that  same  was  executed 
by  reason  of  fraud  or  mistake,  (Thomas  A.  McDonald,  Case  No. 
2844,  VII  these  Dec.,  599.) 

Contracts,  Rescission. 

Contracts,  Sbtttlement. 

Contracts,  Suspension. 

Contracts,  Termination. 

Contracts,  What  Constitutes. 

Where  the  claimant  as  a  common  carrier  constructed  a  sidetrack  upon 
Its  own  right  of  way  to  be  used  in  connection  with  Its  business  at 
Camp  Cody,  there  arose  no  implied  agreement  within  the  purview  of 
the  act  of  March  2,  1919,  under  which  the  Government  is  obligated 
to  reimburse  the  claimant  for  the  expenses  of  such  construction. 
(Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  Case  No.  2866,  VII  these 
Dec.,  334.) 
Where  the  Government  leased  ground  for  use  as  an  aviation  station 
with  the  provision  that  the  lessor  was  to  prepare  roadbed  for  a 
railroad  siding,  and  the  lessor  enters  Into  negotiations  with  a  rail- 
road company  regarding  the  laying  of  tracks  thereon,  but  without 
the  participation  of  the  Government  therein  or  orders  from  the 
Government  for  the  laying  of  such  track,  there  is  no  obligation  on 
the  part  of  the  Government  to  compensate  the  railroad  company  for 
such  track  construction.     (Atlantic  Coast  Line  Railroad  Co.,  Cose 
No.  2902,  VII  these  Dec.,  551.) 
Where  construction  of  a  branch  railroad  to  a  Government  depot  is 
urged  by  Government  ofBcers  and  Is  completed  by  the  railroad  com- 
pany wholly  upon  its  own  right  of  way,  there  is  no  obligation  of  the 
Government  to  reimburse  claimant  the  cost  of  such  construction  or 
any  part  thereof  In  the  absence  of  an  agreement  to  do  so. 
A  line  constructed  by  a  railroad  company  wholly  upon  its  own  right  of 
way  becomes  part  of  the  company's  permanent  Improvement,  and  in 
the  absence  of  an  agreement  must  be  paid  for  by  the  railroad  com- 
pany.    (Baltimore  &  Ohio  Railroad  Co.  and  Baltimore  &  Ohio  Rail- 
road Co.,  Federal  Administration,  Case  No.  2858,  VII  these  Dec,  344.) 
Where  the  Government  requested  the  installation  of  telephone  facilities 
requiring  a  large  switchboard  in  a  Government  plant  and  claimant 
ordered  the  switchboard,  which,  however,  was  never  used  on  account  of 
the  noncompletlon  of  the  plant,  the  Government  is  not  obligated  under 
the  act  of  March  2,  1919,  to  reimburse  claimant  its  loss  on  the  switch- 
board.    (Bell  Telephone  Co.  of  Pennsylvania,  Case  No.  2817,  VII 
these  Dec,  147.) 
The  recommendation  of  an  award  of  a  contract,  without  instructions 
to  the  contractor  to  go  ahead  as  on  the  basis  of  a  contract,  does  not 
amount  to  an  agreement  within  the  meaning  of  the  act  of  March 
2,  1919.     (David  Berg  Industrial  Corp.,  Case  No.  2717,  VII  these 
Dec,  51.) 
Where  the  facts  and  circumstances  connected  with  claimant's  oper- 
ations show  there  was  no  privity  between  the  claimant  and  the  Gov- 
ernment concerning  the  matter  out  of  which  grew  the  claim,  claim- 
ant being  a  subcontractor,  there  is  no  obligation  on  the  part  of 
the  Government  within  the  purview  of  the  act  of  March  2,  1919,  to 
reimburse  claimant  for  any  loss  sustained  in  connection  therewith. 
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A  general  letter  addressed  to  various  concerns  engaged  in  the  pro- 
duction of  walnut  lumber  advising  that  flitches  for  gunstocks  be  cut 
from  logs  while  cutting  airplane  propellers  is  a  mere  suggestion  on 
the  part  of  the  Government  for  the  benefit  of  the  dealers,  as  well  as 
for  the  encouragement  of  production,  and  can  not  be  taken  as  a 
basis  of  an  agreement  within  the  purview  of  the  act  of  March  2, 1919, 
on  the  part  of  the  Government  to  guarantee  the  sale  of  such  lumber  as 
might  be  prepared  by  reason  of  the  suggestion  therein  contained. 
(Burns  &  Knapp  Lumber  Co.,  Case  No.  510,  VII  these  Dec.,  23.) 

Where  a  railroad  company  offered  to  build  a  connecting  track  from 
its  main  lino  to  a  camp  site  5i  miles  distant  over  Government-owned 
land,  provided  the  Government  would  give  the  railroad  company  the 
necessary  right  of  way,  and  such  connecting  track  was  partially 
built  but  never  finished,  in  the  absence  of  an  agreement  that  the 
Government  would  pay  therefor  there  was  no  obligation  on  the  part 
of  the  Government  to  compensate  the  railroad  company  for  the 
expense  of  such  construction,  irrespective  of  whether  or  not  the 
intervening  land  between  the  main  line  and  the  camp  site  was 
Government  owned  or  not  and  irrespective  of  w^hether  or  not  such 
connecting  line  was  completed.  (Chicago,  Milwaukee  &  St.  Paul 
Railway  Co.,  Case  No.  2879,  VII  these  Dec.  540.) 

Recovery  under  the  act  of  March  2,  1919,  must  be  based  upon  a  con- 
tract, express  or  implied,  and  where  the  evidence  shows  that  die 
minds  of  the  parties  alleged  to  have  been  contracted  did  not  meet  on 
the  substantial  features  of  the  alleged  contract,  claimant  will  be 
denied  relief,  (The  Ideal  Electric  &  Mfg.  Co.,  Case  No.  2886,  VII 
these  Dec,  630.) 

There  is  no  merit  in  a  claim  for  reimbursement  on  account  of  facllitift? 
which  were  not  specially  Installed  for  the  performance  of  a  contract 
and  were  not  ordered  by  any  representative  of  the  Government 
( Joliet  Forge  Co.,  Case  No.  2677,  VII  these  Dec,  150.) 

Where  claimant  built  a  sidetrack  wholly  on  its  own  right  of  way, 
which  facilitated  commercial  use  of  its  line  and  also  greatly  con- 
venienced  the  Government  in  the  movement  of  troops  and  freight, 
but  without  express  instructions  to  build  the  same  or  any  promise 
of  reimbursement,  there  is  no  obligation  on  the  Government  to  repay 
to  claimant  the  expenses  incurred. 

Where  permanent  improvements  are  constructed  along  or  over  the 
right  of  way  of  a  railroad  said  construction  becomes  a  part  of  the 
permanent  improvement  of  the  road  and  should  be  paid  for  by  the 
railroad  company.  (The  Long  Island  Railroad  Co.,  Case  No.  246S, 
VII  these  Dec,  261.) 

In  the  absence  of  an  agreement,  express  or  implied,  to  reimburse 
claimant  the  expense  of  maintaining  guards  on  a  railroad  bridge 
after  the  withdrawal  of  Federal  troops  guarding  the  same  there  Is 
no  obligation  on  the  part  of  the  Government  to  reimburse  the 
claimant  expenses  Incurred  by  replacing  the  Federal  troops  with 
civilian  guards,  notwithstanding  the  fact  that  such  bridge  was  used 
largely  for  the  transportation  of  troops  and  military  material 
(Louisville  &  JeffersonviUe  Bridge  &  Railway  Co.,  Case  No.  2851. 
VII  these  Dec,  249.) 
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Where  the  United  Stateg  Government,  through  the  Du  Pont  American 
Industries  (Inc.),  was  engaged  in  buying  cotton  linters  during  the 
crushing  season  1918-19,  and  a  formal  contract  was  tendered  the 
claimant  for  the  sale  to  the  Government  for  its  linters  during  the 
said  season,  which  contract  was  never  signed  and  returned  by  the 
claimant,  and  where,  after  the  signing  of  the  armistice,  the  cut  of 
the  linters  was  changed  from  145  pounds  per  ton  of  seed  crushed 
to  75  pounds,  and  there  was  a  supplemental  or  modified  contract 
tendered  the  claimant  which  it  refused  to  sign,  no  agreement,  express 
or  implied,  existed  whereby  the  United  States  Government  was 
compelled  to  purchase  of  the  claimant  any  of  the  linters  produced 
by  it.  (McDuffle  Oil  &  Fertilizer  Co.,  Case  No.  890,  VII  these  Dec., 
1007.) 

Where- an  adjustment  commission  in  a  munitions  industry  is  appointed 
by  the  Secretary  of  War  under  an  agreement  with  manufacturers 
that  compensatory  adjustment  shall  be  made  for  increases  in  wages 
approved  by  such  commission,  to  which  agreement  the  claimant  is 
not  a  party,  and  wages  in  said  industry  are  subsequently  raised 
with  the  approval  of  the  commission,  necessitating  a  corresponding 
raise  of  wages  by  the  claimant  on  its  own  authority  In  order  to 
avoid  strikes  and  complete  its  Government  contracts,  there  is  no 
privity  of  agreement  between  the  claimant  and  the  Government 
entitling  claimant  to  allowance  for  such  increased  labor  cost  in 
payment  under  its  contract  (W.  EL  McMonies  &  Co.,  Case  No. 
2200,  VII  these  Dec.,  271.) 

A  request  and  promise  to  pay  for  the  services  of  certain  of  claimant's 
civil  engineers  made  by  a  constructing  quartermaster  at  an  Army 
cantonment  constitutes  an  agreement  within  the  meaning  of  the 
act  of  March  2,  1919.  (Macon,  Dublin  &  Savannah  Railroad  Co., 
Case  No.  2753,  VII  these  Dec.,  66.) 

Where  a  railroad  company  at  the  instance  of  local  and  Federal  health 
officers  installed  toilets  on  the  railroad's  right  of  way  for  the  use 
of  troops  detraining  at  Camp  Merritt,  N,  J.,  without  an  agreement 
regarding  payment  for  the  same,  no  obligation  arises  on  the  part  of 
the  Government  under  the  act  of  March  2,  1919,  to  reimburse 
claimant  the  cost  of  such  construction. 

Where  claimant  operated  a  storage  track  for  the  accommodation  of 
troop  coaches  without  any  express  agreement  regarding  liability  for 
its  maintenance,  and  such  track  is  on  the  claimant's  right  of  way, 
the  liability'  of  maintenance  follows  the  ownership,  and  the  track, 
being  the  property  of  the  claimant,  must  be  maintained  at  the 
claimant's  expense.  (New  York  Central  Railroad  Co.  and  Walker 
D.  nines.  Director  General  of  Railroads,  New  York  Central  Railroad, 
Case  No.  2807,  VII  these  Dec,  349.) 

A  privilege  given  to  claimant  to  maintain  and  operate  an  automobile 
bus  line  to  and  from  Camp  Johnston  was  in  no  sense  a  contract 
within  the  purview  of  the  act  of  March  2,  1919,  and  no  obligation 
was  Imposed  upon  the  Government  by  granting  such  a  privilege, 
which  was  revocable  at  all  times,  and  such  revocation  imposed  no 
obligation  on  the  Government  to  reimburse  claimant  for  loss  sus- 
tained by  reason  thereof.  (Orange  Auto  Belt  Line,  Case  No.  2757, 
VII  these  Dec,  26.) 
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The  United  States  Government  is  not  obligated  under  the  act  of  March 
2,  1919,  to  reimburse  claimant  for  expenditures  made  in  connection 
with  protective  measures  taken  by  claimant  to  guard  its  own  prop- 
erty from  injury  at  the  hands  of  a  public  enemy,  prior  to  and 
during  the  emergency  growing  out  of  the  declaration  of  war  against 
the  German  Empire,  even  where  such  measures  were  taken  with  the 
knowledge  and  approval  or  at  the  suggestions  of  the  Government. 
(Pennsylvania  Railroad  Co.,  Case  No.  2984,  VII  these  Dec,  415.) 

Where  Improvements  to  docking  facilities  were  made  by  a  railroad 
company  on  its  ovm  property  at  the  request  and  with  the  approval 
of  the  Government,  but  without  any  agreement  as  to  payment 
therefor,  no  obligation  arose  on  the  part  of  the  Government  under 
the  act  of  March  2,  1919,  to  pay  the  railroad  company  the  expenw 
of  such  Improvements.  (Pennsylvania  Railway,  Eastern  Lines,  Case 
No.  2821,  VII  these  Dec.,  356.) 

Where  claimant's  contract  was  with  a  Government  contractor  and  there 
was  no  agreement  between  claimant  and  the  United  States  claimant 
is  not  entitled  to  relief  under  the  act  of  March  2, 1919.  (Philadelphia 
Boiler  Works.  Case  No,  2716,  VII  these  Dec.  95.) 

Where  claimant  agreed  to  submit  labor  dlsi)utes  to  the  National  War 
Labor  Board  and  submit  to  its  finding,  labor  also  agreeing  to  the 
same,  and  the  National  War  Labor  Board  renders  a  decision  grantii  c 
an  Increase  in  wages,  and  claimant  pays  the  increase  according  to 
such  decision,  there  is  no  agreement  on  the  part  of  the  Goveniment 
to  reimburse  claimant  for  wages  so  paid.  Eastern  Malleable  Ifmc 
Co.,  Case  No.  2047.  (Redfleld-Kendrick-Odell  Co.  (Inc.).  Case  N-. 
2920,  VII  these  Dec.,  662. ) 
-  There  is  no  obligation  on  the  part  of  the  United  States  Government 
under  the  act  of  March  2,  1919,  to  reimburse  the  claimant  for  lo<^ 
sustained  on  material  left  on  hand  by  reason  of  the  performance  ^^f 
a  Government  contract  In  the  absence  of  evidence  showing  that  &»'*Ji 
material  was  purchased  upon  the  faith  of  such  contract.  (Red  Star 
Spoke  Co.,  Case  No.  3001,  VII  these  Dec,  816.) 

Where  a  mediation  commission  was  appointed  by  the  President  to  cf»ni- 
pose  differences  between  employers  and  employees  in  a  certain  part 
of  the  United  States,  but  with  no  powers  other  than  to  make  rec<»in- 
mendations,  and  where  the  commission  in  endeavoring  to  corapo^*' 
such  differences  promised  to  recommend  an  Increase  in  the  pnt-e 
of  claimant's  product,  which  recommendation  viTis  In  fact  made,  th'iv 
was  no  agreement  within  the  meaning  of  the  act  of  March  2.  191'-'. 
to  Increase  the  price  of  claimant's  product.  (Shannon  Copper  0\, 
Case  No.  606,  VII  these  Dec,  296.) 

Where  the  Government,  through  a  branch  of  the  military  ser\ifv, 
guaranteed  payment  by  a  local  chamber  of  commerce  of  the  cost  of 
constructing  a  connecting  line  to  a  training  field,  there  was  no  pri- 
mary liability  on  the  part  of  the  Government  to  bear  such  expeni^e. 

Where  the  United  States  guaranteed  an  obligation  of  a  private  agercy. 
which  obligation  later  proved  to  be  nonejdstent,  such  guaranty  htid 
no  binding  force  against  the  Government,  since  without  a  principa. 
primarily  liable  for  an  obligation  there  can  be  no  surety  or  guarani'>r. 
(United  States  Railroad  Administration  of  the  Atchison.  Topekn  & 
Santa  Fe  Railroad,  Case  No.  2867,  VII  these  Dec,  577.) 
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Where  the  chamber  of  commerce  of  the  city  of  Sacramento,  Calif., 
contracted  with  the  Government  to  bear  the  cost  of  constructing 
certain  sidetracks  connecting  the  claimant's  right  of  way  with  an 
aviation  Held  establlslied  at  that  point,  the  United  States  Government 
is  under  no  obligation  to  pay  any  part  of  such  expenses  in  tlie  absence 
of  evidence  showing  an  agreement  with  the  claimant  so  to  do. 
(United  States  Railroad  Administration  of  the  Southern  Pacific  Co., 
Case  No.  2806,  VII  these  Dec.,  586.) 
See  also  CONTRACTS,  Impijed. 
Contracts,  Written. 

Where  settlement  has  been  made,  accompanied  by  a  full  and  complete 
release  and  discharge  by  claimant,  it  will  not  be  opened  and  set  aside 
except  in  tlie  case  of  clear  and  positive  evidence  of  fraud,  accident, 
or  mutual  mistake.  (Autoyre  Co.,  Case  No.  2667,  Vll  these  Dec., 
925.) 

Where  claimant  caused  a  temporary  hospital  to  be  built  for  the  Stu- 
dents' Army  Training  Corps  without  any  express  agreement  with  an 
officer  i-epresenting  the  United  States  its  rights  are  governed  by  the 
formal  written  contract  relating  to  the  operation  of  such  corps  and 
there  can  be  no  implied  agreement  relating  to  matters^  covered  by  the 
written  contract. 

Claimant  having  received  payment  on  account  of  the  hospital  described 
above  under  a  certain  provision  of  the  formal  contract,  and  having 
signed  a  cancellation  agreement  releasing  the  Government  from  all 
claims  thereunder,  there  is  no  merit  in  a  claim  relating  to  the  same 
subject  matter.     (Hendrlx  College,  Case  No.  2525.  VII  these  Dec.,  84.) 

Since  all  prior  and  contemporaneous  negotiations  and  stipulations  were 
merged  in  and  superseded  by  claimant's  written  contract  to  manu- 
facture for  the  Government  one  Martin  cruising  biplane,  which  has 
been  manufactui"ed,  delivered,  accepted,  and  paid  for,  the  claimant 
Is  now,  in  the  absence  of  evidence  showing  fraud  or  mistake,  pre- 
cluded from  recovering  under  the  act  of  March  2,  1919,  additional 
compensation  for  services  performed  in  connection  with  such  contract 
on  alleged  oral  agreements.  (Martin  Aeroplane  Factory,  Case  No. 
2650,  VII  these  Dec.  75.) 

All  prior  negotiations  and  understandings  are  merged  in  a  subsequent 
formal  contract  dealing  with  the  same  subject  matter.  (Symington 
Machine  Corp.,  Case  No.  2512.  VII  these  Dec.,  439.) 

Where  claimant  has  two  manufacturing  contracts,  both  in  writing, 
which  contain  express  agreements  relative  to  the  installation  of 
special  facilities,  and  there  is  no  evidence  of  any  other  agreement 
relative  to  such  facilities,  and  no  facts  shown  which  raise  an  implied 
agreement  as  to  such  facilities,  all  claims  for  such  facilities  must  be 
disposed  of  according  to  the  terms  of  the  written  contracts.  (Tem- 
plar Motors  Corp.,  Cases  Nos.  2634,  2882,  and  2883,  VII  these  Dec., 
819.) 

In  the  absence  of  duress,  fraud,  or  mistake  of  fact,  prior  oral  negotia- 
tions are  merged  in  the  subsequent  written  instrument  signed  by  the 
parties,  and  it  makes  no  difference  that  the  instrument  was  proxy 
signed  on  the  part  of  the  United  States.  (Western  Cartridge  Co., 
Case  No.  2785,  VII  these  Dec,  359.) 
See  also  Subcontba.ctobs. 
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COST-PLUS  CONTRACT. 
COSTS. 

Costs,  Allowable. 

Expenses  of  filing  a  claim  against  the  War  Department  are  not  allow- 
able, since  they  have  no  connection  with  performance  of  any  contni<n 
or  agreement  by  the  claimant.     (E.,L.  Long,  Case  No.  2909.  VII 
these  Dec,  839.) 
Costs,  Experimental. 

Where  claimant  had  a  purchase  order  covering  the  cost  of  counectiijr 
rods  not  to  exceed  $8,000,  and  after  the  rods  failed  to  meet  the  pre- 
scribed tests  continued  its  experiments  at  a  cost  considerably  iii 
excess  of  that  amount  with  the  Icnowledge  of  a  representative  of  tb«* 
Government,  but  witliout  any  express  agreement  other  than  the  par- 
chase  order,  no  agreement  to  reimburse  expenditures  in  excess  of 
that  amount  can  be  implied.  (Layman  Pressed  Rod  Co.,  Case  No, 
1830,  VII  these  Dec.,  82.) 
Costs,  Legitimate. 

Items  of  claim  under  a  cost-plus  contract  arising  from  work  done  t-r 
services  rendered  not  strictly  part  of  the  performance  thereof,  are 
not  chargeable  to  the  Government  as  part  of  the  cost. 

Attorneys*  fees  of  the  claimant  paid  for  prosecuting  or  defendiiii: 
actions  growing  out  of  the  performance  of  the  contract  and  in  whld. 
the  Government  has  no  part,  are  not  chargeable  to  the  Govemment 
as  part  of  the  cost  of  performance,  and  constructing  quartermas^t^^rs 
are  without  authority  to  obligate  the  Government  informally  for  thf 
imyment  of  said  fees.  (Harry  F.  Hann,  Case  Xo.  2840,  VII  tht~^ 
Dec,  938.) 

CJlaimant  is  not  entitled  to  reimbursement  for  ejcpenditures  made  in 
connection  with  such  contract  where  the  evidence  fails  to  show  tha: 
such  expenditures  were  necessarily  made  in  the  performance  of  the 
contract.     (Sperry  Eng.  Co.,  Case  No.  2860,  VII  these  Dec.,  978.) 

Trips  of  claimant's  representatives  to  Washington  after  the  suspensi'ii 
of  a  contract,  for  the  purpose  of  consulting  with  Ordnance  offic  t< 
relative  to  the  disposition  of  increased  facilities  can  not  be  all^w^"«l 
as  part  of  the  cost  of  performance,  as  they  were  not  necessarj  t* 
the  performance  of  the  contract. 

Where  claimant,  in  order  to  perform  a  Government  contract,  chaiiL»-= 
establishment  from  an  automobile  factory  into  a  plant  for  the  manu- 
facture of  steel  shells,  and  upon  suspension  of  the  contract  imcrs 
additional  and  extraordinary  expense  in  reconverting  its  plant  l«a>' 
to  its  original  use,  reasonable  allowance  for  such  special  expense  n.a) 
be  made  in  the  settlement  of  such  suspended  contract,  as  well  as  fi'f 
loss  incident  to  the  resumption  of  commercial  business. 

Where  claimant,  in  order  to  perform  a  Government  contract,  chan^'* 
its  establishment  from  an  automobile  factory  into  a  plant  for  ilie 
manufacture  of  steel  shell,  and  upon  suspension  of  the  contra'^ 
incurs  expense  in  reconverting  its  plant  back  to  its  ^original  use,  .n 
reasonable  allowance  for  such  si)ecial  expenses  may  be  made  In 
the  settlement  of  such  suspension  contract  as  well  as  for  loss  incider.i 
to  the  resumption  of  commercial  business.  (Templar  Motors  Ot]'- 
Cases  Nos.  2634,  2882,  and  2883,  VII  these  Dec.,  819.) 

Where  claimant's  cost-plus  contract  for  the  manufacture  of  gasket? 
recognized  interest  paid  on  money  borrowed  to  purchase  maieriRl 
for  the  performance  of  the  contract  as  a  part  of  the  cost  therei>f. 
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and  where  such  contract  was  suspended  before  completion,  the 
burden  of  proof  is  on  the  claimant  to  show  that  the  amounts  claimed 

« 

as  interest  were  paid  on  money  borrowed  for  the  purpose  of  the 
performance  of  this  specific  contract,  and  In  the  absence  of  such 
evidence  the  claimant  is  not  entitled  to  reimbursement  therefor, 
(Albert  Trostel  &  Sons  Co.,  Case  No.  2907,  VII  these  Dec.,  681.) 

m 

D. 
DAMAGES. 

Damages,  Unliquidated. 

Damages,  Liquidated. 

See  JURISDICTION. 

DECISIONS. 

Decisions,  Affirmed. 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  March 
23,  1920.  On  appeal  to  the  Secretary  of  War  this  decision  was 
affirmed.  For  statement  of  facts  and  decisions  see  Decisions  of 
Board  of  Contract  Adjustment,  Vol.  IV,  page  556.  (Acme  Packing 
Co.,  Case  No.  2232,  VII  these  Dec..  178.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  April  6, 
1920.  relief  being  denied  in  part.  On  appeal  to  the  Secretary  of 
War  the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed. 
(For  statement  of  facts  and  decision,  see  these  decisions,  Vol.  IV, 
p.  965.)  (J.  Alexander  Construction  Co.,  Case  No.  2176,  VII  these 
Dec.,  786.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  the  claimant  on  April  15,  1920.  On  appeal  to  the  Secretary  of 
War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjust- 
ment, see  Vol.  IV,  page  1247.  (Armour  &  Co.,  Case  No.  2356,  VII 
these  Dec.,  24.) 

These  claims  were  decided  by  the  Board  of  Contract  Adjustment, 
March  23,  1920,  relief  being  denied.  On  appeal  to  the  Secretary  of 
War,  the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed. 
For  statement  of  facts  and  decisions,  see  these  decisions,  Vol.  IV, 
page  556.  (Armour  &  Co.  (1165),  Wilson  &  Co.  (1168),  Swift  &  Co. 
(1697).  Morris  &  Co.  (1698),  (^dahy  Packing  Co.  (1700),  Libby, 
McNeill  &  Libby  (1701),  and  The  Jacob  Dold  Paclcing  Co,  (634), 
VII  these  Dec.,  167.) 

This  claim  was  decided  by  the  Appeal  Section,  War  Department  Claims 
Board,  July  26.  1920,  relief  being  denied  in  part.  On  appeal  to  the 
Secretary  of  War,  the  decision  of  the  Appeal  Section,  War  Depart- 
Claims  Board,  was  affirmed.  (For  statement  of  facts  and  decision, 
see  these  decisions,  Vol.  VII,  122.)  (Baltimore  &  Ohio  Railroad, 
Case  No.  2832,  VII  these  Dec,  784.) 

This  claim  under  the  act  of  March  2,  1919,  for  $25,548.37  expenses  of 
development  and  manufacture  of  magnetos  for  aeroplane  engines,  was 
decided  by  the  Board  of  0)ntract  Adjustment  as  case  No.  501  on 
October  16,  1919,  and  a  document  setting  forth  the  nature,  terms,  and 
conditions  of  the  agreement  with  Form  C  was  transmitted  to  the 
Claims  Board,  Air  Service,  for  award.  The  award  made  thereon  by 
the  Claims  Board,  Air  Service,  was  appeale<l  from  by  claimant  to  the 
Board  of  Contract  Adjustment,  the  appeal  being  denominated  case 
No.  2049.    A  decision  upon  this  appeal  was  informally  returned  to 
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the  Claims  Board,  Air  Service,  which  undertook  another  audit  of 
claimant's  books  but  offered  claimant  a  settlement  of  $11,441.90, 
erroneously  based  on  a  previous  audit.  From  this  <leclsion  the 
claimant  took  a  second  appeal  to  the  appeal  section,  War  Depart- 
ment Claims  Board  (formerly  Board  of  Contract  Adjustment).  Upon 
consideration  of  the  previous  record,  including  two  audits  of  claim- 
ant's books  made  by  the  Government,  it  is  Held,  that  the  former 
decision  of  the  Board  of  Contract  Adjustment  in  this  case  confirmed, 
and  that  claimant  is  entitled  to  relief  in  the  sum  of  $16,887.49,  sub- 
ject to  deduction  of  the  total  amount  received  by  claimant  on  account 
of  magnetos  sold  either  to  the  Government  or  to  third  parties  .during 
the  period  between  May  31,  1917,  and  November  26,  1917.  (Berkshire 
Magneto  Co.,  Case  No.  3005,  VII  these  Dec,  1027.) 

This  claim  w^as  decided  adversely  to  the  claimant  by  the  Board  of 
Contract  Adjustment  on  January  15,  1920. 

On  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of  Con- 
tract Adjustment  was  affirmed. 

For  statement  of  facts  and  decision,  see  Decisions  of  the  Board  of 
Contract  Adjustment,  Vol.  Ill,  page  53.  (Bickett  Machine  &  Mfp. 
Co.,  Case  No.  505,  VII  these  Dec.,  522.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  May  20. 
1920,  relief  being  denied  in  part.  On  appeal  to  the  Secretary  of 
War,  the  decision  of  the  Board  of  Contract  Adjustment  was  affinnetl. 
(For  statement  of  facts  and  decision,  see  these  decisions,  Vol.  V. 
p.  594.)      (Bloom  &  Leof.  Case  No.  2624,  VII  these  Dec.,  785.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  April  24, 
1920,  relief  being  denied.  On  June  8,  1920,  a  second  decision  was 
rendered  also  denying  relief.  On  appeal  to  the  Secretary'  of  War, 
the  decisions  of  the  Board  of  Contract  Adjustment  were  affirmed. 
(For  statements  of  facts  and  decisions,  see  these  decisions.  Vol.  IV, 
p.  1448,  and  Vol.  VI,  p.  119.)  (The  Brewster  Co..  Case  No.  tvC. 
VII  these  Dec.,  787.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of 
Contract  Adjustment.  On  appeal  to  the  Secretary  of  War  the 
decision  was  affirmed.  For  statement  of  facts  and  decision.  p<* 
Decisions  of  Board  of  Contract  Adjustment,  Vol.  V,  page  157.  {Car- 
bon Steel  Co.,  Case  No.  1570,  VII  these  Dec.,  186.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  March 
2,  1920,  and  claimant  denied  relief.  On  appeal  to  the  Secretary  of 
War  the  decision  was  affirmed.  For  statement  of  facts  see  Decisions 
of  Board  of  Contract  Adjustment,  Vol.  IV,  page  64.  (Philip  Carey 
Co.,  Case  No.  174,  VII  these  Dec,  179.) 

Upon  appeal  to  the  Secretary  of  War  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  February  7.  1920,  was  affirmed.  (See 
Vol.  Ill,  these  decisions,  p.  482.)  (Chambersburg  Hosiery  Co..  Ca.« 
No.  1958,  VII  these  Dec.,  750.) 

This  claim  was  heard  by  the  Board  of  ClJontract  Adjustment  on  May  6, 
1920.  On  appeal  to  the  Secretary  of  War  this  decision  was  affirmed. 
For  statement  of  facts  and  decision  see  Decisions  of  Board  of  Con- 
tract Adjustment,  Vol.  V,  page  250.  (Chicago  Railway  Equlpm«it 
Co.,  Case  No.  1885,  VII  these  Dec.,  515.) 
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This  claim  was  decided  by  the  Appeal  Section,  War  Department  Claims 
Board,  July  30, 1920,  relief  being  denied.  On  appeal  to  the  Secretary 
of  War,  the  decision  of  the  appeal  section  was  affirmed.  (For  state- 
ment of  facts  and  decision  see  these  decisions.  Vol.  VII,  p.  128.) 
(Claiborne,  Johnston  &  Co.,  Inc.,  Case  No.  2755,  VII  these  Dec.,  782.) 

This  claim  was  first  disposed  of  by  the  Board  of  Contract  Adjustment 
December  11,  1919,  by  denying  relief.  Claimant  appealed  to  the 
Secretary  of  War,  who  returned  ihe  case  to  this  Board  on  May  5, 
1920,  for  the  purpose  of  taking  further  testimony.  On  rehearing 
this  Board  issued  a  decision  June  30, 1920,  affirming  its  prior  decision. 
Claimant  appealed  to  the  Secretary  of  War,  who,  on  September  24, 
1920,  affirmed  the  decision  of  the  Board  of  Contract  Adjustment. 
(See  Vol.  2,  p.  533,  these  decisions,  and  Vol.  VI,  p.  598.)  (Cleveland 
Machinery  &  Supply  Co.,  Case  No.  295,  VII  these  Dec,  727.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of 
Contract  Adjustment  on  April  23,  1920.  On  appeal  to  the  Secretary 
of  War  the  decision  was  affirmed.  For  statement  of  facts  and 
decisions  see  Decisions  of  the  Board  of  Contract  Adjustment,  Vol.  IV, 
page  1396.  (Columbiaville  Woolen  Co.,  Case  No.  491,  VII  these 
Dec,  201.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of 
Contract  Adjustment  on  February  26, 1920.  On  appeal  to  the  Secre- 
tary of  War  the  decision  was  affirmed.  For  statement  of  facts  and 
decision  see  Decisions  of  the  Board  of  Contract  Adjustment,  Vol.  Ill, 
page  1018.  (Denby  Motor  Truck  Co.,  Case  No.  1504,  VII  these 
Dec,  508.) 

This  claim  was  disallowed  by  the  Board  of  Contract  Adjustment  at  a 
hearing  had  on  April  3,  1920.  On  appeal  the  decision  was  affirmed 
by  the  Secretary  of  War.  For  statement  of  facts  see  Decisions  of 
Board  of  Contract  Adjustment,  Vol.  IV,  page  913.  (Detroit  Copper 
&  Brass  Boiling  Mill,  Case  No.  2239,  VII  these  Dec,  175.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  Febru- 
ary 10,  1920.  On  appeal  to  the  Secretary  of  War  this  decision  was 
affirmed.  For  statement  of  facts  and  decision  see  Decisions  of 
Board  of  Contract  Adjustment  Vol.  Ill,  page  637.  (Donner  Steel 
Co.,  Cases  Nos.  746  and  747,  VII  these  Dec,  517.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  the  claimant  on  March  29,  1920.  On  appeal  to  the  Secretary  of 
War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjust- 
ment, see  Vol.  IV,  page  729.  (Dorris  Motor  Car  Co.,  Case  No.  2473, 
yil  these  Dec,  11.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  28,  1920,  was  affirmed.  (See  Vol. 
V,  these  decisions,  p.  830.)  (Driver-Harris  Co.,  Case  No.  358,  VII 
these  Dec,  754.) 

Claim  under  the  act  of  March  2,  1919.  The  decision  of  the  Board  of 
Contract  Adjustment  denying  relief  was  affirmed  on  appeal  to  the 
Secretary  of  War.  For  the  decision  of  this  Board,  see  Vol.  IV,  page 
1151.  (Excelsior  Motor  Mfg.  &  Supply  Co.,  Case  No.  1667,  VII  these 
Dec,  203.) 
48090—21 71 
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This  claim  was  dl^>OBed  of  by  the  Board  of  Contract  Adjustment 
April  17,  1020,  by  denying  relief  to  claimant  (Vol.  VI,  p.  746). 
Claimant  appealed  to  the  Secretary  of  War,  who,  on  September  22. 
1920,  affirmed  the  decision  of  this  Board.  Sherman  M.  Fairchild, 
Case  No.  544,  VII  these  Dec.,  726.) 

Claim  under  the  act  of  March  2,  1919,  for  $2,611.87  for  commitments, 
allowed  February  9  by  the  Board  of  Contract  Adjustment,  awarded 
by  Air  Service  Claims  Board,  and  approved  April  6,  1920,  by  the 
War  Department  Claims  Board;  later  referred  to  the  Appeal  Sec- 
tion, War  Department  Claims  Board,  for  reconsid^atlon.  Held, 
former  opinion  confirmed.  (For  statement  of  facts  and  opinioDs, 
see  these  decisions,  Vol.  Ill,  p.  542.  (Ford  Motor  Co.,  Case  No. 
2923,  VII  these  Dec.,  431.) 

This  claim  was  heard  by  the  Board  of  (Contract  Adjustment  on  March 
23,  1920,  and  relief  was  denied.  At  claimant's  request  a  rehearing 
was  held  on  July  14,  1920,  before  the  Appeal  Section,  War  Depart- 
ment Claims  Board,  and  after  due  consideration  the  former  decision 
was  adhered  to.  For  the  facts  see  Vol.  IV,  page  556,  decision  of 
said  Boa  1x1  of  Contract  Adjustment.  (L.  E^ank  &  Son,  Case  No. 
1695,  VII  these  Dec.,  390.) 

On  May  14, 1920,  the  Board  of  Contract  Adjustment  rendered  decisions 
In  the  above  cases,  denying  all  relief.  Upon  appeal  to  the  Secretary 
of  War  the  said  decisions  of  the  Board  of  Contract  Adjustment  in 
both  of  tlie  above  cases  were  affirmed.  (For  statements  of  facts 
and  opinions,  see  these  Decisions,  Vol.  V,  p.  361.)  (Gillette  Safety 
Razor  Co.,  Cases  Nos.  2025  and  2026,  VII  these  Dec.,  525.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  19,  1920,  was  affirmed.  (See  Vol. 
V,  these  decisions,  p.  638.)  (Haynes  Automobile  Co.,  Case  No.  2540, 
VII  these  Dec.,  737:) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  20,  1920,  is  affirmed.  (See  Vol.  V. 
p.  603.)  (Haynes  Automobile  Co.,  Case  No.  2561,  VII  these  Dec, 
738.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  19,  1920,  was  affirmed.  (See  Vol. 
V,  these  decisions,  p.  483.)  (Haynes  Automobile  Co.,  Case  No.  2552. 
VII  these  Dec.,  739.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustmwit  April 
3.  1020,  relief  being  denied  for  lack  of  Jurisdiction.  On  appeal  to 
the  Secretary  of  War  the  decision  of  the  Board  of  Contract  Adjust- 
ment was  affirmed.  (For  statement  of  facts  and  decision,  see  tliese 
decisions,  Vol.  IV,  p.  917.)  (Herrman,  Sternbach  &  Co.,  Case  No. 
609,  VII  these  Dec,  735.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  May 
22,  1920,  which  decided  that  the  Secretary  of  War  had  no  Jurisdic- 
tion to  consider  the  claim,  as  it  grew  out  of  a  formal  contract  which 
had  been  fully  performed.  Cn  appeal  to  the  Secretary  of  War  this 
decision  was  affirmed.  For  statement  of  facts,  see  Decisions  of  the 
Board  of  Contract  Adjustment,  Vol.  V,  page  660.  Hygienic  Fibre  Co., 
Case  No.  1463,  VII  these  Dec.,  174.) 
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This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of  Con- 
tract Adjustment  On  appeal  to  the  Secretary  of  War  the  decision 
was  affirmed.  For  statement  of  facts  and  decision,  see  Decisions  of 
the  Board  of  Contract  Adjustment,  Vol.  IV,  page  923.  (International 
Button  Co.,  Case  No.  718,  VII  these  Dec..  197.) 

It  is  clear  that  this  claimant,  at  the  request  of  the  department,  ren- 
dered a  service  in  the  development  of  a  new  type  of  button  for  Army 
uniforms  which  might  have  been  highly  valuable  had  It  been  pro- 
duced earlier  or  had  the  war  continued  longer.  The  good  faith  and 
candor  of  the  claimant  is  very  clearly  shown  by  the  record,  and  it 
is  to  be  regretted  that  this  company  should  suffer  loss  through  its 
efforts  on  behalf  of  the  department.  The  testimony  indicates,  how- 
ever, that  the  claimant's  services  and  exp^iditures  were  not  ren- 
dered or  incurred  under  such  circumstances  as  impose  upon  the 
United  States  any  legal  obligation  of  remuneration,  and  it  can  not 
be  sai(i  that  there  has  been  established  an  agreement  within  the  mean- 
ing of  the  Dent  Act.  I  therefore  recommend  that  the  decision  of  the 
Board  be  afflinued.  (International  Button  Co.,  on  appeal,  Case  No. 
718,  VII  these  Dec.,  198.) 

This  case  was  decided  by  the  Board  of  Contract  Adjustment  on  June  8, 
1920.  Upon  appeal  to  the  Secretary  of  War  by  the  special  member 
of  the  War  Department  Claims  Board  assigned  to  Air  Service,  the 
decision  of  the  Board  of  Contract  Adjustment  was  affirmed.  For 
statement  of  fbcts  and  decision,  see  these  Dedsaons,  Vol.  IV,  page 
1053.  (International  Duplex  Coat  Co.,  Case  No.  2402,  VII  these  Dec, 
524.) 

This  claim  was  disposed  of  by  the  Board  of  Contract  Adjustment  April 
24,  1920,  by  denying  relief  to  claimant  (Vol.  IV,  p.  1466).  Claimant 
appealed  to  the  Secretary  of  War,  who,  on  the  10th  day  of  September* 
1920,  affirmed  the  decision  of  this  Board.  (Joliet  Forge  Co.,  Case 
No.  1909,  VII  these  Dec.,  716.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  6.  1920,  was  affirmed.  (See  Vol.  IV, 
these  decisions,  p.  1197.)  (Kes0ler  Motor  Co.,  Case  No.  535,  VII 
these  Dec.,  740.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  March 
23,  1920.  On  appeal  to  the  Secretary  of  War  this  decision  was 
affirmed.  For  statement  of  facts  and  decision,  see  Decisions  of  Board 
of  Contract  Adjustment,  Vol.  IV,  page  556.  (Kingan  &  Co.  (Ltd.), 
Ose  Na  1696,  VII  these  Dec.,  184.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of  Con- 
tract Adjustment  On  appeal  to  the  Secretary  of  War  the  decision 
was  affirmed.  For  statement  of  facts  and  decision,  see  Decisions  of 
the  Board  of  Contract  Adjustment,  Vol.  IV,  page  1249.  (Lal^eside 
Biscuit  Co.,  Case  No.  276,  VII  these  Dec.,  194.) 

These  cases  were  decided  advisrsely  to  the  <daimftnt  by  the  Board  of 
Coatract  Adjustment  April  8,  1920.  Upon  appeal  to  the  Secretary 
of  War,  the  decision  in  both  cases  was  affirmed.  See  Vol.  IV,  these 
deciaioDfi,  pp.  1042  and  1045.  (Langroclc  Bros.  Co.,  Cases  Nos.  2448 
and  2334,  VII  these  Dec.,  527.) 

On  April  15, 1920,  the  Board  of  Contract  Adjustment  held  that  claimant 
was  enUtled  to  relief  under  the  act  of  March  2, 1919.    The  claim  has 
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been  returned  for  reconsideration  pursuant  to  resolution  of  War 
Department  Claims  Board  of  April  6,  1920.  Held,  on  reconsidera- 
tion, that  tlie  prior  decision  granting  relief  should  be  affirmed.  For 
that  decision  see  Vol.  IV,  page  1226.  (Larkin  Co..  Case  No.  2818 
(formerly  483),  VII  these  Dec,  282.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  the  claimant  on  February  21,  1920.  On  appeal  to  the  Secretary 
of  War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjust- 
ment, see  Vol.  Ill,  page  914.  (The  Lewis  Mfg.  Co.,  Case  No.  1713. 
VII  these  Dec.,  25.) 

This  claim  was  decided  by  the  Board  of  0)ntract  Adjustment  June  4. 
1920.  relief  being  denied.  On  appeal  to  the  Secretary  of  War  the 
decision  of  the  Board  of  Contract  Adjustment  was  affirmed.  (For 
statement  of  facts  and  decision,  see  these  decisions.  Vol.  V.  p.  1003.  t 
(Liberty  Durgin  (Inc.),  Cases  Xos.  2078,  2079,  and  2080,  VII  these 
Dec.,  772.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of 
Contract  Adjustment.  On  appeal  to  the  Secretary  of  War  the  deci- 
sion was  affirmed.  For  statement  of  facts  and  decision,  see  Decisions 
of  the  Board  of  Contract  Adjustment,  Vol.  V,  page  108.  (McKenzie 
Construction  Co.,  Case  No.  1524,  VII  these  Dec.,  186.) 

This  claim  was  decided  June  13,  1919,  by  the  Board  of  Contract  Adjust- 
ment, relief  being  denied.  Upon  appeal  to  the  Secretary  of  War 
the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed 
(For  statement  of  facts  and  decision  of  this  Board  see  these  decisions. 
Vol.  I,  p.  139.)  (The  Marion  Institute,  Case  No.  27,  VII  tliese  Dec., 
731.) 

Upon  appeal  to  the  Secretary  of  War  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  15,  1920,  was  affirmed.  (See  Vol. 
V,  p.  414.)  (Massachusetts  Copper  Castings  Co.,  Case  No.  2573, 
VII  these  Dec.,  762. ) 

Upon  appeal  to  the  Secretary  of  War  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  22,  1920,  was  affirmed.  (See  Vol. 
V,  these  decisions,  p.  672.)  (Massachusetts  Copper  Castings  Co., 
Case  No.  2574,  VII  these  Dec,  763. ) 

Upon  appeal  to  the  Secretary  of  War  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  May  22,  1920,  was  affirmed.  (See  Vol. 
V,  these  decisions,  p.  693.)  (Massillon  Steel  Castings  Co.,  Case  No. 
1780,  VII  these  Dec.,  774.) 

Upon  consideration  of  this  record  it  is  directed  that  the  action  of  the 
Board  of  Contract  Adjustment  In  denying  relief  be  affirmed  solely 
on  the  ground  that  the  situation  here  presented  can.  In  my  opinion, 
be  more  advantageously  considered  and  adjusted  by  the  Auditor  for 
the  War  Department  than  by  the  Claims  Board. 

It  is  accordingly  directed  that  the  record  be  forwarded  to  the  Auditor 
for  the  War  Department  for  such  consideration  and  action  as  the 
facts  may,  in  his  opinion,  require,  and  that  claimant  be  advised  that 
application  for  the  relief  srought  should  be  addressed  to  the  Auditor 
for  the  War  Department  (Newton  D.  Baker,  Secretary  of  War.) 
1  (Michigan  Motor  Specialties  Co.,  Case  No.  2404,  VI!  these  Dec,  507.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversdy 
to  the  claimant  on  March  12,  1920.     On  appeal  to  the  Secretary  of 
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War,  affirmed.  For  the  decision  of  the  Board  of  C<Mitract  Adjastment, 
see  Vol.  IV,  page  416.  (Michigan  Steel  Tube  Products  Co.,  Case  No. 
1470.  VII  these  Dec..  10.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  claimant  on  February  20,  1920.  On  appeal  to  the  Secretary  of 
War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjust- 
ment, see  Vol.  III.  page  911.  (Midvale  Steel  &  Ordnance  Co..  Case 
No.  1761,  VII  these  Dec,  14.) 

Upon  appeal  to  the  Secretary  of  War  the  decisions  of  the  Board  of 
Contract  Adjustment  in  these  cases  were  affirmed.  (See  Vol.  VI, 
these  decisions,  p.  55.)  (Mill  Products  Corp.  and  Omnia  Commercial 
Co.  (Inc.),  Cases  Nos.  737  and  748.  VII  these  Dec,  752.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  the  claimant  on  November  26,  1919.  On  appeal  to  the  Secretary 
of  War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjust- 
ment, see  Vol.  IV,  page  1074.  (Miller  &  Hart.  C^se  No.  1699,  VII 
these  Dec,  23.) 

Claim  under  the  act  of  March  2,  1919.  The  decision  of  the  Board  of 
Contract  Adjustment  denying  relief  was  affirmed  on  appeal  to  the 
Secretary  of  War.  For  the  decision  of  this  Board,  see  VoL  IV,  page 
1367.  (Montgomery  French  Dry  Cleaning  &  Laundry  Co.,  Case  No. 
1766,  VII  these  Dec,  202.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  March 
26,  1920,  when  it  was  held  that  the  Secretary  of  War  had  no  jurisdic- 
tion, as  the  contract  in  question  being  formal  was  breached  by  the 
Government  for  contractors*  failure  to  perform.  On  appeal  to  the 
Secretary'  of  War  this  decision  was  affirmed.  For  statement  of 
facts,  see  Decisions  of  the  Board  of  Contract  Adjustment,  Vol.  IV. 
page  6.55.  (Mowbray  &  Robinson  Co.,  Case  No.  2339.  VII  these  Dec, 
170.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of 
Contract  Adjustment  on  March  1,  1920.  On  appeal  to  the  Secretary 
of  War,  the  decision  of  the  Board  of  Contract  Adjustment  was 
affirmed.  For  statement  of  facts  and  decision,  see  Decisions  of  the 
Board  of  Contract  Adjustment,  VoL  IV,  page  4.  (National  Mfg. 
Co.,  Case  No.  1485,  VII  these  Dec,  520. ) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  Feb- 
ruary 24,  1920.  On  appeal  to  the  Secretary  of  War,  this  decision 
was  affirmed.  For  statement  of  facts  and  decision,  see  Decisions  of 
Board  of  Contract  Adjustment,  Vol.  Ill,  page  962.  (New  Amsterdam 
Casualty  Co.,  Case  No.  627,  VII  these  Dec,  511.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of 
(Contract  Adjustment.  On  appeal  to  the  Secretary  of  War,  the 
decision  was  affirmed.  For  statement  of  facts  and  decision,  see 
Decisions  of  the  Board  of  (Contract  Adjustment,  Vol.  V,  page  88, 
(New  Process  Pipe  &  Tube  Mending  Co.,  Case  No.  2457,  VII  these 
Dec,  196.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  June  1,  1920,  was  affirmed.  (See  Vol, 
V,  these  decisions,  p.  905.)  (New  York  Central  Railroad  Co.,  Case 
No.  2605.  VII  these  Dec,  764.) 
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Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  June  4,  1920,  was  afllrmed.  (See  VoL  V, 
p.  1016.)  (New  York  Central  Railroad,  Case  No.  2607,  VII  these  Dec., 
765.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  appeal  section, 
dated  August  18, 1920^  was  affirmed.  (See  Vol.  VII,  these  decisions, 
p.  766.)  (New  York  Central  Railroad,  Case  No.  2807,  VII  these 
Dec,  766.) 

This  claim  was  disposed  of  hy  the  Board  of  CJontract  Adjustment 
March  1,  1920,  by  denying  relief  to  claimant  (Vol.  V,  p.  85).  Claim- 
ant appealed  to  the  Secretary  of  War,  who,  on  September  22,  1920, 
affirmed  the  decision  of  this  Board.  (Oliver  Loading  Co.,  Case  No. 
1484,  VII  these  Dec.,  723.) 

This  claim  was  decided  by  the  appeal  section,  War  Department  Claims 
Board,  August  20,  1920,  relief  being  denied.  On  appeal  to  the 
Secretary  of  War,  the  decision  of  the  appeal  section  was  affirmed. 
(For  statement  of  facts  and  decision,  see  these  decisions.  Vol.  VII, 
p.  356.)  (Pennsylvania  Railroad  Co.,  Case  No.  2821.  VII  these  Dec, 
771.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  appeal  section, 
dated  August  28,  1920,  was  affirmed.  (See  Vol.  VII,  these  decisions, 
pp.  415  and  741.)  (Pennsylvania  Raiiroad  Co.,  Case  No.  2984.  vn 
these  Dec.,  741.) 

This  claim  was  decided  adversely  to  the  claimant.  On  appeal  to  the 
Secretary  of  War,  decision  was  affirmed.  For  statement  of  fticts  and 
decision,  see  Decisions  of  the  Board  of  Contract  Adjustment,  Vol.  IV, 
page  529.  (Perkins  Campbell  Co.,  Case  No.  1213.  VII  these  Dec.. 
200.) 

This  claim  was  disi>oaed  of  by  the  Board  of  Contract  Adjustment 
March  16,  1920,  by  denying  relief  to  the  claimant  (Vol.  IV,  p.  144). 
Claimant  appealed  to  the  Secretary'  of  War,  who,  on  September  20, 
1920,  affirmed  the  decision  of  this  Board.  (Pfau  Mfg.  Ck).,  Case  No. 
1554,  VII  these  Dec.,  719.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  the  claimant  on  April  20.  1920.  On  appeal  to  the  Secretary  of 
War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjustment, 
see  Vol.  IV,  page  1383.  (Remington  Arms  U.  M.  C.  Co.,  Case  No. 
2307,  VII  these  Dec.,  182.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  claimant  on  March  16,  1920.  On  appeal  to  the  Secretary  of 
War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjustment, 
see  Vol.  IV,  page  151.  (Ritter  &  Sons  Clothing  Co..  Case  No.  1725, 
VII  these  Dec,  171.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  adversely 
to  the  claimant  on  March  13.  1920.  On  appeal  to  the  Secretary  of 
War,  affirmed.  For  the  decision  of  the  Board  of  Contract  Adjustment 
see  Vol.  IV,  page  98.  (W.  E.  Robinson  &  Ck).,  Factors  for  S.  A. 
Shaver  &  Son,  Case  No.  1642,  VII  these  Dec.,  9.) 

Upon  appeal  to  tiie  Secretary  of  War,  the  decision  of  the  Board  of  Con- 
tract Adjustment,  dated  May  3,  1920,  was  affirmed.  (See  Vol.  V. 
these  dec'isions,  p.  143.)  (Rock  Run  Mills,  Case  No.  2518,  VII  these 
Dec,  757.) 
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This  case  was  decided  by  the  Board  of  Contract  Adjustment  May  29, 
1920.  Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the 
Board  of  Contract  Adjustment  was  affirmed.  (For  statement  of  facts 
and  opinion,  see  these  decisions,  Vol.  V,  p.  875.)  (Russian  Remington 
Rifle  Contract  Trustees,  Case  No.  2083,  VII  these  Dec,  77a) 

This  claim  for  $11,975.94  arises  under  the  act  of  March  2, 1919.  It  was 
heard  by  the  Board  of  Contract  Adjustment  on  March  15,  1920,  and 
relief  was  denied.  On  appeal  to  the  Secretary  of  War,  it  was  directed 
that  the  decision  of  the  Board  be  set  aside  and  that  the  entire  claim 
be  reconsidered.  On  reconsideration  as  directed  it  was  held  that  the 
claimant  was  not  entitled  to  relief.  (For  full  statement  of  facts,  see 
decisions  of  Board  of  Contract  Adjustment,  Vol.  IV,  p.  104.)  (St. 
Louis  Tin  &  Sheet  Metal  Working  Co.,  Case  No.  553,  VII  these  Dec., 
813.) 

This  claim  was  decided  by  the  Board  of  (Ik)ntract  Adjustment  June  26, 
1920,  relief  being  denied  in  part.  On  appeal  to  the  Secretary  of  War, 
the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed.  (For 
statement  of  facts  and  decision,  see  these  decisions.  Vol.  VI,  p.  550.) 
( Seaboard  Air  Line  Railroad,  Case  No.  2054,  VII  these  Dec.,  777. ) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  June  25, 
1920,  relief  being  denied  in  part.  On  appeal  to  the  Secretary  of  War, 
the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed. 
(For  statement  of  facts  and  decision,  see  these  decisions.  Vol.  VI,  p. 
529.)  (Seaboard  Air  Line  Railroad,  Federal  Administration,  Case 
No.  2655.  VII  these  Dec.,  779.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  April  30, 
1920,  relief  being  denied  in  part.  On  appeal  to  the  Secretary  of  War, 
the  decision  of  the  Board  of  Contract  Adjustment  was  affirmed.  (For 
statement  of  facts  and  decision,  see  these  decisions,  Vol.  V,  p.  567.) 
(Siff  Bros.  &  Co.,  Case  No.  248,  VII  these  Dec.,  783.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of  Con- 
tract Adjustment.  On  appeal  to  the  Secretary  of  War,  the  decision 
was  affirmed.  For  statement  of  facts  and  decision,  see  Decision  of 
the  Board  of  Contract  Adjustment,  Vol.  IV,  page  1306.  (Philip  P. 
Smith  (Inc.),  Case  No.  Sales  B.  C.  A.  (1),  VII  these  Dec.,  199.) 

Upon  appeal  to  the  Secretary  of  War,  the  decisions  of  the  Board  of 
Contract  Adjustment  in  these  cases  were  affirmed.  (See  Vol.  VI, 
these  decisions,  p.  558.)  (Southern  Railroad  Co.,  Seaboard  Air  Line 
Railway  Co.,  and  Seaboard  Air  Line  Railroad,  Cases  Nos.  2627,  2642, 
2643,  2644,  and  2645,  VII  these  Dec.,  745.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  June  1,  1020,  was  affinned.  (See  Vol.  V, 
these  decisions,  p.  915.)  (Specialty  Knit  Goods  Co.,  Case  No.  341. 
VII  these  Dec.,  749.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  April  19, 
1920.  On  appeal  to  the  Secretary  of  War,  this  decision  was  affirmed. 
For  statement  of  facts  and  decisions,  see  Decisions  of  Board  of  Con- 
tract Adjustment,  Vol.  IV,  page  1296.  (Starr  Piano  Co.,  Case  No. 
1916,  VII  these  Dec.,  512.) 

This  case  was  decided  by  tlie  Board  of  Contract  Adjustment  April  12, 
1920.  Upon  appeal  by  claimant  to  the  Secretary  of  War,  the  above 
decision  was  affirmed.  (For  statement  of  facts  and  opinion,  see  these 
decisions.  Vol.  IV,  p.  1106.)  (Swift  &  Co.,  Case  No.  2430^  VII  these 
Dec.,  736.) 
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This  claim  for  $5,390.89,  arising  under  the  act  of  March  2,  1919,  was 
heard  by  the  appeal  section  of  the  War  Department  Claims  Board  on 
July  31,  1920,  and  relief  was  denied.  Upon  application  of  claimant* 
a  rehearing  was  held  on  September  13,  at  which  time  it  was  deter- 
mined that  the  former  decision  should  be  reaffirmed.  Held,  claimant 
is  not  entitled  to  relief.  For  full  statement  of  fkcts,  see  former 
opinion.  (Virginia  Red  Oil  Products  Co.,  Case  No.  2779,  VII  these 
Dec.,  695.) 

This  claim  was  disposed  of  by  the  Board  of  Contract  Adjustment  June 
9, 1920,  by  denying  relief  to  the  claimant.  (Vol.  VI, p.  138.)  Claimant 
appealed  to  the  Secretary  of  War,  who,  on  the  16th  day  of  September, 
1920,  affirmed  the  decision  of  the  Board.  (Vitrocell  Co.,  Case  No. 
2741,  VII  these  Dec.,  718.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  April  2, 
1920.    On  appeal  to  the  Secretary  of  War  this  decision  was  affirmed. 
(For  statement  of  facts  sind  decisions,  see  Decisions  of  Board  of  Con- 
tract Adjustment,  Vol.  IV,  p.  819.)      (Western  Cartridge  Co..  Case 
No.  2527,  VII  these  Dec.,  514.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment,  whi<^ 
denied  relief.  On  apijeal  by  the  claimant  to  the  Secretary  of  War 
It  was  directed  that  the  case  be  noted  for  reconsideration  under  cer- 
tain  restrictions.  The  claimant  by  counsel  flies  a  statement  refusing 
to  appear  and  participate  in  the  proceeding  under  such  restriction. 
Held,  that  the  claimant  be  denied  all  relief.  (For  a  full  statem^it  of 
the  facts,  see  Decisions  of  the  Board  of  Contract  Adjustment,  VoL 
III,  p.  618.)  (J.  G.  White  Engineering  Co.,  Case  No.  1896,  VII 
these  Dec.,  698.) 

Upon  appeal  to  the  Secretary  of  War,  the  decision  of  the  Board  of 
Contract  Adjustment,  dated  June  8,  1920,  is  affirmed.     (See  Vol. 
VI,  p.  113.)     (James  Y.  Wilson,  Case  No.  1889,  VII  these  Dec.  769.) 
Decisions,  Modified. 

Appeal  from  a  decision  of  the  Claims  Board,  Transportation  Service, 
on  a  claim  under  the  act  of  March  2,  1919,  for  expense  of  constmo- 
tion  of  railroad  facilities  at  Camp  Meade,  Md.  This  case  was  de- 
cided by  the  appeal  section.  War  Department  Claims  Board,  on 
August  30,  1920,  by  an  additional  award,  which  decision  was  later 
submitted  by  the  standing  committee  of  the  War  Department  Claims 
Board  to  the  Secretary  of  War.  The  Secretary  of  War  returned  the 
case  to  the  appeal  section.  War  Department  Claims  Board,  with  an 
accompanying  memorandum  directing  that  all  relief  should  be  dolled 
except  that  originally  recommended  by  the  Claims  Board,  Transpor- 
tation Service.  (For  statement  of  facts  and  former  decision,  see 
these  Dec.,  Vol.  VII,  p.  903.)  (Baltimore  &  Ohio  Railroad,  Case  No. 
2871,  VII  these  Dec.,  913.) 

This  case  was  decided  by  the  Board  of  Contract  Adjustment  on  Feb- 
ruary 27,  1920,  and  relief  denied.  At  claimant's  request  the  case  was 
subsequently  reconsidered,  and  under  date  of  June  18, 1920,  the  Board 
of  Contract  Adjustment  rendered  another  decision  in  which  r^ief 
was  granted.  The  second  decision  has  been  referred,  by  the  Board  of 
(Contract  Review  and  Claims  Board,  Construction  Division,  United 
States  Army,  to  the  appeal  section  of  the  War  Department  Claims 
Board  for  reconsideration.  Upon  such  reconsideration.  Held,  that 
the  claimant  be  denied  all  relief.     (For  a  full  statement  of  the  facts 


TOPICAL  INDEX,  1119 

I>BCISIONS— Continued. 

and  former  decision,  see  Decisions  of  the  Board  of  Contract  Adjust- 
ment, Vol.  Ill,  p.  1028.)  (Philip  Carey  Co.,  Case  No.  1491,  VII  these 
Dec.,  847.) 

Appeal  from  the  decision  of  the  War  Department  Board  of  Contract 
Adjustment  rendered  May  5, 1920,  on  a  claim  under  the  act  of  March 
2,  1919,  for  $203,844.09,  loss  sustained  on  materials  purchased  for 
performance  of  a  contract  for  winter  underwear.  Held,  by  order 
of  the  Secretary  of  War  the  former  decision  is  set  aside  and 
vacated  and  the  case  is  remanded  to  the  purchase  section,  War 
Department  Claims  Board,  for  appropriate  action.  In  compliance  with 
the  recommendation  of  the  special  advisers.  (For  former  opinion, 
see  these  Dec.,  Vol.  V,  p.  203.)  (William  Carter  Co.,  Case  No.  421, 
VII  these  Dec.,  886.) 

TThis  claim  was  decided  by  the  Board  of  Contract  Adjustment  on 
^farch  30,  1920,  relief  being  denied.  Upon  appeal  to  the  Secretary 
of  War  by  claimant,  it  was  directed  that  the  adverse  decision  be 
vacated  and  that  the  case  be  reconsidered  in  accordance  with  accom- 
panying; Instructions  of  the  Secretary  of  War  as  to  the  basis  of 
computation  of  damages.  Upon  reconsideration  in  pursuance  of  said 
instructions.  Held,  that  claimant  be  awarded  damages  in  the  sum 
of  $4,233.06.  (For  a  full  statement  of  the  facts  and  former  decision, 
see  Decisions  of  the  Board  of  Contract  Adjustment,  Vol.  IV.  p.  747.) 
(Cleveland  Brass  &  Copper  Mills,  Case  No.  1478,  VII  these  Dec.,  856.) 

This  case  was  originally  decided  by  the  Board  of  Contract  Adjustment 
in  a  decision  dated  March  30,  1920,  and  later  by  decision  of  June  8, 
1920.  (Vol.  VI,  these  Dec.,  p.  94.)  The  decision  of  March  30, 
1920,  which  is  disapproved  by  the  Secretary  of  War,  is  given  below. 
(Cleveland  Crane  &  Engineering  Co.,  Cases  Nos.  2309  and  2310, 
VII  these  Dec.,  760.) 

This  claim,  originally  considered  under  the  provisions  of  G.  O.  103  for 
$94,727.70  damages  arising  out  of  a  formal  contract  for  cartridges, 
was  decided  by  the  Board  of  Contract  Adjustment  March  15,  1920, 
all  relief  being  denied  except  item  of  interest.  Upon  appeal  by  claim- 
ant to  the  Secretary  of  War,  the  decision  of  the  Board  of  Contract 
Adjustment  was  affirmed  as  to  all  items  of  the  claim  except  items 
(b)  and  (o),  and  the  case  was  returned  to  the  appeal  section,  War 
Department  Claims  Board,  for  further  consideration  in  accordance 
with  an  accompanying  memorandum  of  the  Secretary  of  War. 

The  claim  as  returned  has  been  considered  as  a  claim  under  the  act 
of  March  2,  1919,  further  testimony  has  been  taken,  claimant  has 
agreed  to  the  decision  of  the  Secretary  of  War,  and  in  compliance 
with  the  instructions  of  the  Secretary  of  War  it  is  Held,  that  claim- 
ant is  entitled  to  be  reimbursed  in  manner  and  amount  stated  by  the 
Secretary  of  War  for  losses  and  damages  necessarily  resulting  from 
the  displacement  of  the  31  machines  which  had  previously  been 
installed  in  claimant's  assembly  building,  causing  claimant  thereby 
to  use  old  and  obsolescent  machines  for  manufacturing  bottle  caps 
to  meet  the  requirements  of  its  then  existing  commercial  orders. 
(Crown  Cork  &  Seal  Co.,  Case  No.  1945.  VII  these  Dec.,  982.) 

The  Board  of  Contract  Adjustment  rendered  a  decision  on  the  above- 
entitled  claim  under  date  of  May  28,  1920,  and  referred  it  to  the 
Claims  Board,  Air  Service,  for  adjustment  in  accordance  therewith. 
After  having  investigated  and  audited  this  claim  with  a  view  of 
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such  adjustment  the  Air  Senice  section,  War  Department  Claims^ 
Board,  reached  the  conclusion  that  the  decision  of  the  Board  of  Con- 
tract Adjustment  with  reference  to  the  item  of  claim  on  "  cash  dis- 
counts" as  set  out  on  page  6,  paragraph  Z,  subparagraph  (b)  of 
that  decision  had  been  rendered  without  a  full  knowledge  of  the 
facts,  and  the  claim  was  accordingly  returned  to  the  appeal  section 
with-  the  request  that  that  portion  of  the  decision  with  reference  to 
"cash  discounts"  be  reconsidered.  On  reconsideration  the  appeal 
section  of  the  War  Department  Claims  Board  modified  the  former 
decision  as  to  amount  of  claimant's  reimbursement.  For  full  state- 
ment of  facts  and  legal  principles  involved,  see  Decisions  of  Board 
of  Contract  Adjustment,  Vol.  V,  page  844.  (Dayton  Lumber  Co.. 
Case  No.  1901,  VII  these  Dec.,  641.) 

This  claim  arising  under  the  act  of  March  2,  1919,  was  heard  by  the 
Board  of  Contract  Adjustment  on  March  31, 1920,  when  claimant  "was 
denied  relief  in  part.  On  appeal  to  the  Secretary  of  War  the  decision 
of  said  Board  was  reversed  to  the  extent  that  it  was  held  that  the 
Government  was  obliged  to  receive  and  pay  for  a  quantltj-  of 
methyl  alcohol  at  86  cents  per  gallon.  For  the  facts,  see  the  prior 
decision,  Vol.  IV,  page  (540,  of  the  published  reports  of  the  Board 
of  Contract  Adjustment.  (E.  I.  Du  Pont  de  Nemours  Co.,  Case  No. 
183,  VII  these  Deo.,  280.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  June 
29,  1920,  which  granted  claimant  relief.  On  appeal  to  the  Secretary 
of  War  this  decision  was  reversed.  On  reconsideration  under  direc- 
tion from  the  Secretniy  of  War  the  decision  of  the  Board  of  Con- 
tract Adjustment  was  set  aside  and  vacated  and  claimant  denied 
relief.  For  full  statenrent  of  facts  and  former  opinion,  see  Vol.  VI, 
page  1025.  (Garford  Motor  Trucli  Co.,  Case  No.  2740,  VII  these 
Dec,  710.) 

Th'S  case  was  decided  by  the  Board  of  Contract  Adjustment  April  1,. 
1920.  On  appeal  to  the  Secretary  of  War  the  decision  was  modified 
by  allowing  claimant  relief  on  additional  items.  By  direction  of  the 
Secretary  of  War  the  former  decision  was  modified  to  conform  to 
such  modification.  For  statement  of  facts,  see  Decisions  of  Board 
of  Contract  Adjustment,  Vol.  IV,  page  803.  (J.  &  F.  Goldstone  & 
Co.,  Case  No.  2434,  VII  these  Dec,  537.) 

This  case  was  decided  by  the  Board  of  Contract  Adjustment  in  a  de- 
cision dated  April  19,  1920,  and  was.  in  part,  adverse  to  claimant. 
Upon  appeal  to  the  Secretary  of  War  this  decision  was  reversed.  The 
decision  of  the  Secretary  of  War  has  been  transmitted  to  the  pur- 
chase section  for  appropriate  action.  For  full  statement  of  facts, 
see  Decisions  of  the  Board  of  Contract  Adjustment,  Vol.  V,  page 
561.  (Hygrade  Button  Works,  Inc,  Case  No.  397,  VII  these  Dec, 
654.) 

This  claim  for  $5,060  was  filed  under  the  act  of  March  2,  1919.  By- 
its  decision  of  May  3,  1920  (V,  these  decisions*  119)  this  Board  held 
that  claimant  was  entitled  to  relief  on  the  three  items  involved  in 
the  claim,  one  of  which  comprised  loss  sustained  in  manufacturing  a 
smaller  quantity  of  chevrons  than  the  amount  specified  in  the  origi- 
nal order.  This  Board,  however,  did  not  determine  the  amount  of 
such  loss,  which  was  left  to  the  determination  of  the  Claims  Board, 
director  of  purchase.    The  latter  board  found  that  claimant  suffered 
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no  such  loss.  Claimant  appealed  from  this  decision.  Held,  claimant 
did  not  show  that  it  snfifered  loss.  Decision  of  Claims  Board  affirmed. 
(Kursheedt  Mfg.  Co.,  Cases  Nos.  2855  and  2447,  VII  these  Dec. 
239.) 

This  claim  under  the  act  of  March  2,  1919,  for  $200,790.20,  based  upon 
a  collateral  oral  agreement  relating  to  war  taxes,  was  allowed  by 
the  decision  of  the  Board  of  Contract  Adjustment  under  date  of 
April  24,  1920.  Held,  on  review  by  the  Secretary  of  War,  that  the 
formal  contract  governs  and  that  claimant  is  not  entitled  to  relief 
under  the  act  of  March  2,  1919.  The  formal  contract  contained  no 
mention  of  war  taxes..  (Locomobile  Co.  of  America,  Case  No.  2502, 
VII  these  Dec,  18.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  April 
24,  1920,  which  granted  claimant  relief.  On  appeal  to  the  Secretary 
of  War  this  decision  was  reversed.  On  reconsideration  under  direc- 
tion from  the  Secretary  of  War  the  decision  of  the  Board  of  Contract 
Adjustment  was  sot  aside  and  vacated  and  claimant  denied  relief. 
For  full  statement  of  facts  and  former  opinion,  see  Vol.  IV,  page 
1450,  and  Vol.  VII,  pasrc  16.  (Locomobile  Co.  of  America,  Case  No. 
2502,  VII  these  Dec,  711.) 

This  case  was  decided  by  the  Board  of  Contract  Adjustment,  April  24, 
1920,  and  all  relief  denied.  (These  decisions.  Vol.  IV,  p.  1422.) 
Upon  appeal  to  the  Secretary  of  War  by  the  claimant,  the  Secretary 
of  War,  by  memoranda  of  July  10  and  July  14,  1920,  modified  the 
decision  of  the  Board  of  Contract  Adjustment  to  the  extent  of  direct- 
ing an  award  to  claimant  in  the  sum  of  $994.37,  covering  the  cost  of 
moving  specified  cars  of  hay  from  Camp  Sevier,  Greenville,  S.  C. 
(Marion  Cash  Feed  Co.,  Caso  No.  579,  VII  these  Dec,  1.) 

This  claim  for  5^20,937.45,  filed  under  the  act  of  March  2,  1919,  was 
before  the  Board  of  Contract  Adjustment  as  case  No.  720,  and  on 
April  21,  1920,  that  Board  rendered  a  decision  (see  Vol.  IV,  p.  412) 
granting  relief.  In  making  an  award  the  Air  Service  Claims  Board 
allowed  the  10  per  cent  originally  claimed  by  the  claimant  and  re- 
served from  the  release  contained  in  a  formal  settlement  agreement 
Claimant  thereupon  again  appealed  to  this  Board.  Held  (modifying 
the  original  decision),  that  claimant  is  limited  to  the  10  per  cent 
claimed  in  the  original  statement  of  claim  and  reserved  in  the  release. 
For  the  facts,  see  the  prior  decision  of  the  Board  of  Contract  Ad- 
justment, Vol.  IV.  page  1357.  (Metz  Co.,  Case  No.  2900  (formerly 
No.  720),  VTI  these  Dec,  412.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  June  3, 
1020,  which  granted  claimant  relief.  On  appeal  to  the  Secretary  of 
War  the  decision  was  reversed.  On  reconsideration  according  to  direc- 
tion of  the  Secretary  of  War  the  former  decision  was  set  aside  and 
vacated.  For  statement  of  facts,  see  Decisions  of  the  Board  of  Con- 
tract Adjustment.  Volume  VI,  page  835.  (Employees  of  Minneapolis 
Steel  Machinery  Co.,  Case  No.  2099,  VII  these  Dec,  547.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of  Con- 
tract Adjustment  on  April  20,  1920.  On  appeal  to  the  Secretary  of 
War  the  case  was  reversed.  Held,  that  the  former  decision  be  set 
aside  and  vacated,  and  that  further  proceedings  be  had  in  accord- 
ance with  the  recommendation  of  the  Special  Advisers.  Accordingly 
the  record  is  transmitted  to  the  Air  Service  Section  for  appropriate 
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action.  For  statement  of  facts,  see  Board  of  Contract  Adjustment 
Decisions,  Vol.  IV,  page  1472.  (Motion  Picture  ApsMLratns  Go.  (Inc.), 
Case  No.  542,  VII  these  Dec..  423.) 

This  claim  was  decided  by  tlie  Board  of  Ck>ntract  Adjustment  under 
date  of  May  14,  1920,  and  was,  in  part,  favorable  to  the  claimant- 
This  decision  came  up  for  discussion  before  the  standing  committee 
of  tlie  War  Department  Claims  Board,  which,  under  date  of  July  8 
and  10,  adopted  a  different  procedure  and  came  to  a  decision  that 
differed  materially  from  the  decision  theretofore  rendered  by  the 
Board  of  (Contract  Adjustment  and  offered  claimant  a  settlement  that 
•it  contended  was  entirely  different  from  the  decision  of  the  Board  of 
Contract  Adjustment.  Claimant  thereupon  noted  an  appeal  to  the 
Secretary  of  War,  who,  under  date  of  October  9,  1920,  Issued  tbe 
following  order : 

"Upon  consideration  of  the  record  presented,  the  accompanying 
memoranda  of  the  special  advisers  are  hereby  approved.  It  is  accord- 
ingly directed  that  the  decision  of  the  Board  of  Contract  Adjustment 
be  reversed,  and  that  the  action  of  the  standing  committee.  War 
Department  Claims  Board,  be  affirmed.'* 

For  a  full  statement  of  the  facts,  see  decision  of  the  Board  of  Con- 
tract Adjustment  of  May  14,  1920  (Vol.  V).  (New  Jersey  Tube  Co., 
Cases  Nos.  2077,  2545,  2546,  2547,  2585,  2586,  2587,  2oS8,  2589.  2590, 
2591,  2592,  2593,  and  2594,  VII  these  Dec.,  1049.) 

From  the  decision  in  this  case  by  the  Claims  Board,  Transportation 
Service,  the  claimant  appealed  to  the  appeal  section,  War  Depart- 
ment Claims  Board,  which  rendered  a  decision  August  31,  1920, 
allowing  the  items  passed  by  the  Transportaton  Service  Claims 
Board,  and  In  addition  approving  certain  other  items.  The  chair- 
man of  the  standing  committee.  War  Department  Claims  Board,  with- 
held his  approval  of  decision  and  referred  the  same  to  the  standing 
committee,  which  in  turn  submitted  the  case  to  the  Secretary  of 
War  for  his  consideration.  On  September  29,  1920.  the  Secretary  of 
War  returned  the  claim  to  the  War  Department  Claims  Board,  ac- 
companied by  a  memorandum  directing  that  an  order  be  entered 
denying  relief,  except  as  recommended  by  the  Claims  Board  Trans- 
portation Service,  and  that  claimant  be  notified  accordingly.  Pur- 
suant to  direction  of  the  Secretary  of  War  as  set  forth  in  said  order, 
the  decision  heretofore  rendered  by  this  section  on  August  31,  1920, 
is  hereby  set  aside  and  vacated,  and  all  relief  asked  by  claimant  is 
denied  except  the  relief  formerly  granted  by  the  Claims  Board, 
Transportation  Service.  (For  statement  of  facts  and  former  de- 
cisions, see  these  decisions.  Vol,  VII,  p.  887.)  (Pennsylvania  Rail- 
road Co.,  Case  No.  2904,  VII  these  Dec.,  893.) 

This  claim  was  disposed  of  by  the  Board  of  Contract  Adjustment  March 
17,  1920,  by  denying  relief  to  claimant  (vol.  4,  p.  199).  The  decision 
of  this  board  denying  relief  reversed  on  appeal  to  the  Secretary  of 
War  and  remanded  to  the  board  for  further  proceedings.  (Pfau  Mfg. 
Co.,  Case  No.  1779,  VII  these  Dec.  720.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  June  19, 
1929,  which  granted  claimant  relief.  On  appeal  to  the  Secretary  of 
War  this  decision  was  reversed.  On  reconsideration  under  direction 
from  the  Secretary  of  War  the  decision  of  the  Board  of  Contract  Ad- 
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justment  was  set  aside  and  vacated  and  claimant  denied  relief.  For 
full  statement  of  facts  and  former  opinion,  see  Vol.  VI,  page  986. 
( Pierce- Arrow  Motor  Car  Co.,  Case  No.  2754,  VII  these  Dec,  709.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  February 
20, 1920,  and  claimant  was  granted  relief.  On  appeal  to  the  Secretary 
of  War  this  decision  was  reversed.  On  reconsideration  as  directed 
by  the  Secretary  of  War  the  former  decision  of  the  Board  of  Contract 
Adjustment  was  set  aside  and  vacated  and  claimant  denied  relief. 
For  full  statement  of  facts,  see  Decisions  of  Board  of  Contract  Adjust- 
ment, Vol.  Ill,  page  828.  (Jacob  Reed's  Sons,  Inc.,  Case  No.  569,  VII 
these  Dec,  660.) 

This  claim  was  decided  adversely  to  the  claimant  by  the  Board  of  Con- 
tract Adjustment  on  April  7, 1920.  On  appeal  to  the  Secretary  of  War 
this  decision  was  reversed.  Held,  that  the  former  decision  be  set 
aside  and  vacated  and  further  proceedings  be  had  in  accordance  with 
the  recommendation  of  the  special  advisers.  Accordingly  the  record 
is  transmitted  to  the  Purchase  Section,  War  Department  Claims 
Board,  for  appropriate  action.  For  statement  of  facts,  see  Decisions 
of  Board  of  Contract  Adjustment,  Vol.  IV,  page  1018.  (Richman, 
Newburger  &  Travers,  Case  No.  1464,  VII  these  Dec,  434.) 

This  claim  was  decided  by  the  Board  of  Contract  Adjustment  on  April  3, 
1920,  adversely  to  claimant.  On  appeal  to  the  Secretary  of  War  this 
decision  was  reversed  and  upon  reconsideration  by  the  Appeal  Section 
of  the  War  Department  Claims  Board  as  directed  by  the  Secretary  of 
War  the  same  was  set  aside  and  vacated,  and  the  case  transmitted  to 
the  Purchjase  Section  of  the  War  Department  Claims  Board  for  appro- 
priate action  in  accordance  with  the  decision  of  the  Secretary  of  War. 
(Rochester  Button  Co.,  Case  No.  1209,  VII  these  Dec,  794.) 

This  claim  was  heard  April  1,  1920,  by  the  Board  of  Contract  Adjust- 
ment and  was  decided  adversely  to  the  claimant.  On  appeal  to  the 
Secretary  of  War  the  decision  was  reversed.  Held,  an  agreement 
within  the  purview  of  the  act  of  Mai^ih  2,  1919,  was  entered  into 
under  which  the  Government  is  obligated  to  compensate  claimant  in 
some  particulars.  For  a  full  statement  of  facts,  see  Decisions  of 
Board  of  Contract  Adjustment,  Vol.  IV,  page  788.  (Sager&  Slotoroff, 
Case  No.  2220,  VII  these  Dec,  649.) 

Appeal  from  an  award  of  the  Air  Service  Claims  Board  under  Supply 
Circular  No.  46,  in  final  settlement  of  a  claim  arising  out  of  a  con- 
tract for  the  growing  of  castor  beans,  which  contract  was  established 
before  the  Board  of  Contract  Adjustment  and  certificate  Form  O 
issued  thereunder  on  January  21, 1920 ;  appeal  being  subsequently  filed 
with  the  appeal  section  of  the  War  Department  Claims  Board  from 
the  determination  of  the  Air  Service  Claims  Board  of  the  amount  due. 
Held,  award  of  the  Air  Service  Claims  Board  affirmed  except  as  to  one 
Item  In  which  claimant  is  allowed  additional  relief.  (Sieber  &  Flem- 
ing, Case  No.  2849,  VII  these  Dec,  467.) 

This  claim  was  heard  by  the  Board  of  Contract  Adjustment  on  February 
19, 1920,  and  was  decided  adversely  to  the  claimant.  On  appeal  to  the 
Secretary  of  War  the  decision  was  reversed.  Upon  reconsideration  as 
directed  by  the  Secretary  of  War  the  Appeal  Section  of  the  War  De- 
partment Claims  Board  transmits  this  claim  to  the  Air  Service  section. 
War  Department  Claims  Board,  for  appropriate  action.     For  state- 
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ment  of  facts  and  decisions,  see  Decisions  of  Board  of  Contract  Ad- 
justment, Vol.  Ill,  page  877.  (Walker  &  Jolmson,  Case  No.  1931,  VII 
tliese  Dec,  535.) 
This  claim  was  decided  partly  favorable  to  the  claimant  by  the  Board 
of  Contract*  Adjustment  on  April  9,  1920.  On  appeal  to  the  Secretary 
of  War  the  decision  of  the  Board  of  Contract  Adjustment  was  modi- 
fled.  For  full  statement  of  facts,  see  Decisions  of  the  Board  of  Con- 
tract Adjustment,  Vol.  IV,  page  1084,  Construction  work.  (J.  G. 
White  Engineering  Co.,  Case  No.  1882,  VII  these  Dec.,  623.) 

DEFAULT,  CANCELLATION  FOR. 
DELIVERY. 

Where  the  Government  contracted  to  sell  claimant  certain  goods  f.  o.  b. 
location  of  the  goods  on  the  understanding  that  claimant  was  to 
accept  them  and  pay  for  them  at  once,  and  after  the  contract 
was  closed  agreed  at  claimant's  request  to  hold  the  goods  for  60 
days,  during  which  time  claimant  gave  Instructions  to  ship  by 
freight,  the  Government  is  not  responsible  for  delay  in  delivery  due 
to  interven!on  of  a  freight  embargo.  (Max  M.  Horowitz,  Case  Xo. 
Sales  BCA-12,  VII  these  Dec.,  48.) 
Where  claimant,  after  manufacturini?  a  cabinet  at  the  request  of  the 
Government  and  after  same  had  passed  GoTemment  Inspection 
delivered  it  to  the  Adams  Express  Co.,  consigned  to  the  proper 
officer  of  the  engineering  section,  Motor  Transportation  Department, 
Signal  Corps,  Washington,  D.  C,  such  delivery  was  sufficient  to  pass 
the  title  to  the  Government,  and  the  circumstances  connected  with  its 
manufacture  constituted  within  the  purview  of.  the  act  of  March  2, 
1919,  an  agreement  under  which  the  Government  is  obligated  to 
compensate  the  claimant  for  the  value  of  such  cabinet,  even  though 
there  is  no  evidence  that  the  Government  ever  received  same 
(David  Lupton's  Sons  Co.,  Case  No.  2518,  VII  these  Dec.,  29.) 
Delivery  of  a  car  on  an  interchange  track  which  was  equally  under 
the  control  of  claimant  and  the  Government  does  not  constitute 
delivery  to  the  Government.  (Pennsylvania  Railroad,  Eastern  Lines, 
Case  No.  2841,  VII  these  Dec.,  323.) 
DEPRECIATION  OF  PLANT  EQUIPMENT. 

DIRECTIONS  TO   PROCEED   WITHOUT  WAITING  FOR  FORBIAL  CON- 
TRACT. 
DISPUTE   UNDER  CONTRACT  EXECUTED   IN  MANNER  PRESCRIBED 
BY  LAW. 

See  JURISDICTION. 
DOCUMENTS  INCORPORATED  IN  CONTRACT  BY  REFERSINCB. 
DURESS. 

S. 

ENGINEERING  AND  DEVELOPMENT  EXPENSES. 

See  COSTS,  Expkwmentai.. 
EVIDENCE. 

The  fact  of  the  death  of  the  Government  officer  or  agent  with  wh€m 
it  is  alleged  an  agreement  was  entered  into  will  not  of  itself 
disqualify  the  other  party  to  such  alleged  agreement  as  a  witness 
in  claimant's  behalf  at  the  hearing  on  the  claim.  (Aluminum  Cast- 
ings Co.,  Case  No.  2869,  VII  these  Dec^  967.) 
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Where  the  claimant  seeks  to  recover  for  the  value  of  a  quantity  of 
wire  under  an  alleged  agreement  arising  within  the  purview  of 
the  act  of  March  2,  1919,  obligating  the  Government  to  pay  for 
same,  it  is  essential  to  claimant's  right  to  recovery  that  the  actual 
receipt  of  the  wire  by  the  Government  be  affirmatively  established, 
and  in  the  absence  of  evidence  establishing  such  actual  receipt  no 
agreement  within  the  purview  of  said  act  is  established.  (Chesa- 
peake &  Ohio  Raih-oad,  Case  No.  2990,  VII  these  Dec,  628.) 
See  also  CONTRACTS,  Adjustment. 
EXCESS  MATERIAL. 

See  BUSINESS  RISK. 
EXPENDITURES  IN  ANTICIPATION  OF  CONTRACT. 
EXPENSE. 

Expenses  Avtkvl  November  12,  1918. 

See  JURISDICTION. 
Expense,  Allowable. 

See  COSTS,  Legitimate. 
Expenses,  Experimental. 

See  COSTS,  Experimental. 
Expenses,  Extra. 

See  COSTS,  LEorriMATE. 
Expenses,  in  Anticipation  of  Contract. 
Expenses,  Overhead. 

See  COSTS,  Legitimate. 
Expenses,  Reimbursement. 
EXPERIMENTAL  COSTS. 

See  COSTS,  Experimental. 
EXPRESSION  OF  OPINION. 

See  CONTRACTS,  What  Constitutes. 
EXTRA  EXPENSE. 

See  EXPENSES,  EXTRA. 
EXTRA  MATERIAL. 

Extra  Material  as  Result  of  Government  Requirxmentb. 
See  CONTRACTS,  Implied. 

F. 

FACILITIES. 

Facilities,  Agreement  to  Pay  Amortization  on. 

See  AMORTIZATION. 
Facilities,  Amortization. 

See  AMORTIZATION. 
Facilities,  Increased. 

See  CONTRACTS,  Construction;  CONTRACTS,  What  Consti- 
tutes. 
Facilities,  Special. 

See  CONTRACTS,  Constbtuction. 
Facilities,  Unamortized. 

See  AMORTIZATION. 
FAIR  VALUATION. 
FORMAL  CONTRACT. 


1126  TOPICAL  INDEX. 

FRAUD. 

See  JURISDICTION. 
Where  a  claimant  made  a  series  of  sales  of  different  classes  of  articles 
to  the  Government,  as  the  result  of  continuous  negotiation  by  the 
same  agent  of  claimant,  so  as  to  constitute  a  continuing  transaction 
covering  va»*ious  items  of  sale,  and  claimant  files  separate  claims  for 
the  individual  items,  such  claims  will  be  grouped  and  treated  as  one 
claJm  consisting  of  several  items  by  this  Board  in  its  consideration 
of  their  merits.  (Young,  Corley  &  Dolan,  Cases  Nos.  2584,  2571,  2710* 
2711,  2712  &  2714,  VII  these  Dec.,  393.) 

G. 

GENERAL  ORDER. 

GOVERNMENT. 

Government  Needs,  Repbesentation. 

See  CONTRACTS,  Implied;  CONTRACTS,  What  Constitutes. 

I. 

IMPLIED  CONTRACT. 

See  CONTRACTS,  Implied. 
INCORPORATION  OF  DOCUMENTS  IN  CONTRACTS  BY  REFERENCE. 
INCREASED  COST  OP  PRODUCTION. 
INCREASED  FACILITIES. 

See  FACILITIES,  Increased. 
INITIAL  UNABSORBED  OVERHEAD  EXPENSES. 
INSPECTION,  MISSING  PARTS. 
INSTRUCTIONS. 

Instructions  to  Proceed  Without  Waiting  fob  Formal  Contract. 
INTEREST. 

Where  interest  is  claimed  upon  the  deferred  payment  of  a  portion  of  & 

claim  against  the  Government,  it  can  not  be  allowed  unless  proYlded 

for  in  the  contract  or  authorized  by  statute.    (American  Radiator  Co., 

Case  No.  2913,  VII  these  Dec.,  367. ) 

Interest  is  not  allowable  unless  the  contract  or  a  statute  proTides  for  it. 

(E.  L.  Long,  Case  No.  2909,  VII  these  Dec.,  839.) 
Interest  is  not  allowable  upon  claims  found  to  be  due  by  the  Government 
unless  specifically  covered  in  the  contract  or  provided  for  by  statute. 
(A.  Ziegler  &  Sons  Co.,  Case  No.  2873,  VII  these  Dec.,  402.) 

J. 
JURISDICTION. 

The  Secretary  of  War  has  no  jurisdiction  to  settle  a  claim  under  a 
formal  contract  terminated  by  performance.  (Aero  Alarm  Co.,  Case 
No.  2864,  VII  these  Dec,  106.) 

The  jurisdiction  of  the  Secretary  of  War  to  grant  relief  under  the  act 
of  March  2,  1919,  is  founded  upon  the  existence  of  an  agreemoit, 
express  or  Implied.  Such  an  agreement  must  be  established  by  clear, 
definite,  and  convincing  evidence,  and  the  burden  of  proof  is  upon  the 
party  asserting  the  agreement.  (Aluminum  Castings  Co.,  Case  No. 
2869,  VII  these  Dec.,  967. 

Where  a  formal,  legally  executed  contract  was  suspended,  and  was  later 
reinstated  with  the  accompanying  oral  agreement  between  the  con- 
tractor and  the  contracting  officer,  that  the  latter  would  recommend 
an  increased  compensation,  and  such  recommendation  was  made  but 
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^ot  favorably  tutted  iippn,  tim  Wi»r  Department  Claiioa  Bai.r(l,  Appeal 
Section,  is  without  JurigajcUoa  to  aUow  (lie  contractor's  claim  for 
such  increased  compensation.  (Am9rlcaii  CoestructiOQ  Co.,  Case  No. 
2806,  VII  tneaa  Dee..  90i,) 

The  Secretary  of  Wq,r  has  no  authority  under  the  act  Qf  March  2,  1919, 
to  make  adjustipentfl  of  ciajajs  oth«r  jthao  those  ^risistf  out  of  con- 
tracts, an4  where  a  railrodd  cxHnpany  claims  reimhoraeinent  for  sums 
pale}  out  in  settiament  ot  peraonaHojury  lelAimB,  the  Secretary  of  War 
has  no  autlfoiity  to  ni«Jto  su^h  reimbursement  in  the  absence  of  an 
aji^eem^t  th»t  th»  Goy^rnmeut  will  make  sueh  relmt^ursement. 
(Atlantic  Co^et  Up*  IiaUro«4»  Caae  No.  2802,  YII  these  Dec.,  568.) 

Where  «liiimaot  has  released  the  United  States  from  at!  claims  and 
demands  aul  jtlofw  not  n.ssail  the  integrity  nor  binding  £orce  of  the 
releajse  the  Secne>t»ry  of  War  haa  no  authority  to  consider  claimant's 
claim.    ( Autotyre  Co.,  Case  No.  2097,  ¥11  these  Dec.,  93.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  act  of 
March  ^,  191A,  presented  after  the  expiration  of  the  period  prescribed 
In  that  act  for  the  filing  of  such  claims.  (Cody  Bell,  Case  No.  2743, 
YII  these  Dee.,  98.) 

Where  claimant's  negotiations  for  a  contract  did  not  result  in  an 
agreement  prior  to  November  12,  1916,  claimant  is  not  entitled  to 
relief  under  the  aet  of  Mareh  %,  1019,  even  though  an  informal  agree- 
ment may  have  been  reached  afterwards.  (David  Berg  Industrial 
Corp.,  Case  No.  2717,  VII  these  Dec.,  61.) 

^e  Secnetary  of  War  has  no  Juriadlctfon  of  a  claim  under  the  act  of 

March  2, 1919,  presented  after  the  expiration  of  the  period  prescribed 

in  that  act  for  the  fliing  of  such  claims.     (W.  E.  Bums,  W.  L. 

Henderson,  Homer  Byrd,  J.  T.  West,  Williams  Brothers,  and  George 

/  Rae,  Cases  Nos.  2785,  2796,  2759,  2828,  2824,  and  2868,  VII  these 

*■  Dec.,  247.) 

The  Secretary  of  War  has  no  JurlsdictioB  to  determine  the  merits  of  a 
claim  arising  under  the  act  of  March  2,  1919,  where  dalmant  has 
failed  to  present  same  within  the  time  provided  for  in  said  act. 
(James  Callan,  Case  No.  2996,  VII  these  Dec.,  687.) 
'  A  claim  presented  orally  or  by  letter  to  a  Government  officer  prior  to 
June  30,  1919,  even  though  incomplete  as  to  amount  because  of  the 
noncompletion  of  the  requisite  audit,  is  sufficiently  presented  to  the 
Government  for  consideration  under  the  requirements  of  the  act  of 
March  2,  1919.  (Carlisle  Commission  Co.,  Case  No.  2668,  VII  these 
Dec.,  1011.) 

Where  the  Government  permitted  the  use  of  its  coal  unloading  appa- 
ratus by  the  claimant,  without  contractual  obligation  to  do  so,  and 
in  the  course  of  sueh  use  the  apparatus  collapsed,  causing  damage 
to  the  contractor's  barge,  the  War  Department  Claims  Board  is 
without  jurisdiction  to  allow  claim  for  such  damage,  since  under  the 
above  circumstances  such  claim  lies  in  tort.  (F.  H.  and  A.  H. 
Ohappell,  Case  No.  2870,  VII  tliese  Dec.  596.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  in  the  nature  of  a 
quantum  meruit  not  arising  within  the  period  prescribed  by  the  act 
of  March  2,  1919,  namely,  prior  to  November  12,  1918.  Sudi  a  claim 
should  be  presented  to  the  Auditor  for  the  War  Department.  (Clai- 
borne, Johnston  &  Co.  Inc.,  Case  No.  2756,  VII  these  Dec.,  128.) 
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The  Secretary  of  War  has  no  jurisdiction  to  adjust  a  claim  growinc: 
out  of  a  contract  fully  performe<i.  (Crystal  Oil  Works,  Case  No. 
2880,  VII  these  Dec,  465. ) 

The  Secretary  of  W^ar  has  no  jurisdiction  to  determine  the  merits  of  a 
claim  arising  under  the  act  of  March  2,  1919,  where  claimant  has 
failed  to  present  same  within  the  time  provided  for  in  said  net. 
(Ebeling  &  Son,  Case  No.  2992,  VII  these  Dec,  689.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
based  upon  breach  by  the  Government  of  an  informal  contract  not 
coming  within  the  provisions  of  the  act  of  March  2,  1919.  (Federal 
Supply  Co.,  Case  No.  Sales  BCA-15,  VII  these  Dec,  31.) 

Where  a  formal  contract  has  been  fully  performed  and  claimant  has 
been  paid  the  contract  price  for  completed  articles  the  Secretary 
of  War  has  no  jurisdiction  to  make  a  supplemental  settlement  con- 
tract.   (T.  A.  Gillespie,  Case  No.  2798,  VII  these  Dec,  274.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  act  <»f 
March  2,  1919,  presented  after  the  expiration  of  the  period  prescribed 
in  that  act  for  the  filing  of  such  claim.*?.  (H.  Harkrider  and  S.  Hark- 
rider.  Oases  Nos.  2aS7  and  2848,  VII  these  Dec,  332.) 

Where  a  formal  contract  has  been  fully  terminated  by  performance 
and  payment,  the  Secretary  of  War  is  without  jurisdiction  to  con- 
sider further  claims  thereunder.  (Kissel  Motor  Car  Co.,  Case  No. 
3()02,  VII  these  Dec,  866.) 

The  Secretary  of  V.'ar  iy  not  primarily  a  judicial  officer  but  an  admin- 
istrative officer,  and  while  authority  has  been  conferred  upon  him 
by  the  act  of  March  2,  1919,  to  decide  certain  claims,  the  authority 
so  conferred  is  expressly  permissive,  and  nothing  in  the  act  compels 
him  to  decide  any  claim  presented  to  him,  but  leaves  him  free  to 
refuse  to  exercise  jurisdiction  on  the  merits  and  to  decline  to  enter- 
tain any  claim  presenteti  to  him  which  on  its  face  bears  the  taint 
or  suspicion  of  fraud  either  in  the  method  of  its  presentation  or  in 
the  manner  of  performance  of  the  contract  upon  which  the  claim  is 
founded.     (Lesser  &  Stenge,  Case  No.  2905,  VII  tliese  Dec,  931.) 

Where  a  contract  contained  a  provision  for  the  payment  of  liquidat(»<l 
damages  for  delay  in  completing  the  work,  the  Secretary  of  Vv'ar  is 
not  authorized  to  waive  said  provision  a^ter  the  delay  has  occurrtMl 
and  the  United  States  has  acquired  a  vested  right  to  the  dama?»»s 
specified  in  the  contract.  (See  Comp.  Dec,  113.)  (F.  J.  Lewis  Mf?. 
Co.,  Case  No.  2697,  VII  these  Dec,  562.) 

Claims  first  presented  to  the  Government  subsequent  to  June  30,  1019, 
are  not  within  the  jurisdiction  conferred  by  the  act  of  Marcli  2,  1919. 
(Ilfiymond  P.  Lipe  Co.,  Case  No.  2850,  VII  these  Dec,  899.) 

Claims  presented  r.fter  June  30, 1919,  cim  not  Ikj  adjudicated  by  the  Ajv 
peal  Section,  War  Department  Claims  Board.  (McCelvey-Ely  Catile 
Co.,  Case  No.  2758,  VII  these  Dec,  2SS.) 

A  claim  for  reimbursement  of  cost  of  maintenance  of  railroad  tracks 
can  not  be  allowed  under  the  act  of  March  2,  i919,  where  all  expenses 
were  incurred  from  January  to  May,  1919.  (Macon,  Dublin  &  Savan- 
nah Railroad,  Case  No.  2752,  VII  these  Dec,  69.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  a<  t  of 
March  2,  1919,  presented  after  tlie  expiration  of  the  period  prescril>ed 
in  that  act  for  the  filing  of  such  claims.     (W.  G.  Murray,  Bali»h 
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Davis,  I.  N.  Bridges,  W.  E.  Bledsoe,  and  M.  B.  Freeland,  Gases  Nos. 
2T68,  2829,  2830,  2838.  and  2854,  VII  these  Dec.,  125.) 

The  Secretary  of  War  has  no  jurisdiction  to  consider  a  claim  presented 
under  the  act  of  March  2,  1919,  when  such  claim  was  not  filed 
within  the  time  provided  for  in  said  act  (W.  J.  Nash,  Case  No. 
2745,  VII  these  Dec,  388.) 

The  Secretary  of  War  has  no  jurisdiction  to  entertain  a  claim  arising 
under  the  act  of  March  2,  1919,  which  was  not  filed  within  the  time 
limit  for  filing  claims  under  said  act.  (North  Star  Chemical  Works, 
Case  No.  2843,  VII  tliese  Dec,  788. ) 

Tlie  Secretary  of  War  has  no  authority  to  adjust  a  claim  under  the 
act  of  March  2,  1919,  arising  after  November  11,  1918.  (Pennsyl- 
vania Railway,  Eastern  Lines,  Case  No.  2820,  VII  these  Dec,  258.) 

The  Secretary  of  War  has  no  jurisdiction  of  a  claim  under  the  act  of 
March  2, 1919,  presented  after  the  expiration  of  the  period  prescribed 
in  that  act  for  the  filing  of  such  claims.  (J.  H.  Pettit,  Lubbock,  Tex., 
and  W.  T.  Strickel,  Lubbock,  Tex.,  Cases  Nos.  2853  and  28C1,  VII 
these  Dec,  145.) 

Where  claimant,  a  subcontractor,  failed  to  present  its  claim  to  any 
Government  agency  prior  to  Jime  30,  1019,  but  its  prime  contractor 
had  presented  the  claim  before  that  date,  held  that  the  Secretary  of 
War  was  not  deprived  of  jurisdiction  by  claimant's  failure  to  pre- 
sent its  own  claim  within  the  time  prescribed  by  the  act  of  March 
2,  1919.  (Philadelphia  Boiler  Works,  Case  No.  2716,  VII  these 
Dec,  95.) 

Where  claimant  in  June,  1918,  received  an  informal  contract  for  print- 
ing a  certain  number  of  copies  of  a  manual,  stating  that  claimant 
would  later  receive  an  order  for  additional  copies,  and  that  the  same 
rate  would  be  paid  thereon,  such  later  oixler,  though  not  given  prior 
to  November  12,  1918,  is  referable  to  the  agreement  of  June,  1918, 
and  is  therefore  within  the  provisions  of  the  act  of  March  2,  1919. 
(W.  F.  Roberts  Co.,  Case  No.  2730,  VII  these  Dec,  425.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
based  ui)on  a  breach  by  the  Government  of  an  Informal  contract  not 
coming  within  the  provisions  of  the  act  of  March  2,  1919.  (Sabulite 
Explosives  (Ltd.),  Case  No.  2(539,  VII  these  Dec,  90.) 

The  Secretary  of  War  has  no  jurisdiction  to  determine  the  merits  of  a 
claim  arising  under  the  act  of  March  2,  1919,  where  claimant  has 
failed  to  present  same  within  the  time  provided  for  in  said  act. 
(C.  A.  Sangster,  Case  No.  2809,  VII  these  Dec,  643.) 

Where  claiih  is  presented  under  tlie  act  of  March'  2,  1919,  and  it 
develops  that  same  arises  under  a  formal  contract,  this  section 
will  retain  jurisdiction  and  treat  the  claim  as  having  been  presented 
under  G.  O.  103.  (Saxon  Manufacturing  Co.,  Case  No.  1887,  VII 
these  Dec,  559.)  * 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
based  upon  a  breach  by  the  Government  of  an  informal  contract  not 
coming  within  the  provisions  of  the  act  of  March  2,  1919.  (Sere 
Bros.  &  Co.,  Case  No.  Sales  BCA-19,  VII  these  Dec,  117.) 

Where  a  Government  contract  has  been  terminated  by  breach  the 
Secretary  of  War  and,  Ipso  facto,  the  appeal  section  of  the  War 
Department  Claims  Board  Is  without  jurisdiction  to  hear  or  deter- 
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mtii«  dotibtei  or  dld|mt€i8  nfifAng  o^t  al  mfciti  contract.  (Shoemaker 
Co.,  Oftse  No.  2&97,  Vll  the«fe  l>e€.,  604.) 
Where  a  forfflfll  contraict  contains  the  protlsion  thAt  dotibtJ^  or  disputes 
arising  tfnder  it  may  be  srabmltted  to  tber  Secretary  of  War  for  final 
aeteririinetion,  the  Secretary  of  War,  aftd  by  ftndlogy  the  War  Depart- 
ment Claims  Board  as  his  agesit  for  scieh  t^rpofte,  has  Jurisdiction 
to  settle  clalttw  ari^ng  thereunder  ffom  closes  prior  to  full  per- 
forinanee  Irrespectiye  of  whether  the  cotttrftct  has  been  terminated 
by  performance  or  not ;  the  authority  for  such  settlement  arises  from 
an  express  agreement  betweeti  the  contractihg  parties,  (See  Morgan 
Engineering  Co.,  Case  No.  2454,  these  decisions.  Vol.  Vt  p.  37.) 
(Alexander  Smith  &  Sons  Carpet  Co.,  Cdse  No.  2^13,  VII  these 

Dec.,  eoe.) 

A  clttlmant  Is  not  entitled  to  relief  under  the  act  of  Aiardti  2,  1919, 
tt^here  the  agreement  Wrts  not  made  ptibf  to  Noretober  12,  1918. 
(Swift  &  Co.,  Crise  No.  2842,  VII  these  Dec.,  592.) 

The  Secretary  of  War  has  no  Jurisdiction  or  authority  to  settle  a  claim 
under  a  validly  executed  contract  which  has  been  fully  performed. 
(Symington  Machine  Corp.,  Cflse  No.  2512,  VII  these  Dec.,  439.) 

A  pres«*ntation  of  invoices  constitutes  a  presentation  of  a  claim  within 
the  meaning  of  the  act  of  March  2,  1919.  (Receivers  of  the  Texas  & 
Pacific  Railway  Co.,  New  Orleans,  La.,  tfiid  United  States  Railroad 
Administration,  Case  No.  2815,  Vlt  these  Dec.,  130.) 

Where  a  formal  contract  has  been  fully  cotnpleted  by  performance  the 
Secretary  of  War  has  no  Jurisdiction  to  entertain  a  claim  arising 
thereunder.  (Townsend  Cohstrtrction  Co.,  Case  No.  2811,  VII  these 
Dec,  864.) 

The  Secretary  of  War  has  no  authority  to  adjust  a  claim  for  damages 
for  breach  by  the  Qovemffi^nt  of  ftn  Infortaal  cohtract  not  coming 
within  the  provisions  of  the  act  of  March  2, 1919.    (George  W.  Trout 
Case  No.  Sales  BCA~18,  VII  these  Dec.,  108.) 
See    atso    AGENTS,    AtiTHORrtT    to    Bitid    Government;  CON- 
TRACTS, iMPLiEl);  Contracts,  What  Consttiutes. 

u  .   - 

LABOR. 

Labob  and  Materials  Usra>  m  RopAnk 
Labor  Disputes. 
LACK  OF  CONSIDERATION  IN  CONTRACTS. 

See  CONTRACTS,  WAat  CONBtlTurES. 
LATE  DELIVERIES. 

See  WAIVER. 
LIQUIDATED  DAMAGES. 

See  JURISDICTION. 
LOSS  NOT  SUSTAINED. 

Under  the  act  of  March  2,  1919,  relief  can  itot  be  .granted  Where  the 
evidence  shows  that  clalmafht  suffered  no  loss  other  than  loss  of 
prospective  profits.  (A.  C.  Gibson  MiHft)  SQbstitute  claimants  for 
R.  J.  Hunter,  Case  Nd;  2083,  VII  these  Dec.,  68.) 
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M. 

MATERIAL. 

MaTERI^VLS  t*URCHASED  IN  ANTICIPATION  OF  OrUKMH. 

MlJAStJRlB  OF  ADJUSTMENT. 

See  CONTRACTS,  Adjustmknt. 
JHfiEMNG  OF  MINDS. 

See  CONTRACTS,  What  CoNsnTUTKf}. 
lilSRGteR. 

Merges  of  Negotiations  into  Writti:n  Contua<:i'. 

See  CONTRACTS,  Written. 
MIETHOD  OF  ADJUSTMENT. 

See  CONTRACTS,  Adjustment. 
MISTAKE. 

See  CONTRACTS,  Reformation. 
Mistake,  Mutual. 

See  CONTRACTS,  Reformation, 
MUTUAL  MISTAKE. 

See  CONTRACTS,  Reformation. 

N. 
t^EGOTlATtONS. 

Negotiations  Merged  into  Written  Contract. 

See  CONTRACTS,  Written. 
Negotiations  Only. 

See  CONTRACTS,  Implied. 

O. 

ORAL  ORDER. 

see  CONTRAOTSi  OraIh 
ORDER,  ADDITIONAL. 
ORDERS,  ANTICIPATED. 
OVERHEAD  EXPENSE. 
OVERRUN  BEYOND  CONTRACT  ALLOWANCE. 

PART  PERFORMANCE. 
PASSING  OF  TITLE. 
PERFORMANCE,  SUBSTANTIAL. 
PLANT  EQUIPMENT. 

Plant  Equipment,  Depreciation. 
Plant  and  Equipment,  **  Specially  Provided.*' 
PREPARATION. 

Preparation  for  an  Anticipated  Contract. 
Preparation  to  Perform  Contract. 
PRESENTATION  OF  CLAIM. 

See  JURISDICTION. 
PROCEDURE. 

See  CONTRACTS,  Adjustment. 
— Where  a  claim  is  entitled  In  the  name  of  a  railroad  company,  but  tlie 
record  discloses  that  it  was  filed  by  the  Federal  manager  of  the 
railroad,  and  the  testimony  shows  that  the  sums  paid  out  by  the 
railroad  company  for  which  it  seeks  reimbursement  were  paid  out 
of  Federal  administration  funds,  any  award  made  by  the  Secretary 
of  War  should  be  paid  for  the  account  of  Federal  manager  of  said 
railroad  company  and  not  to  the  corporation.  (Atlantic  Coast  Line 
R.  R.,  Case  No.  2862,  VII  these  Dec.,  568.) 
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— ^A  subcontractor's  claim  under  the  act  of  March  2,  1919,  must  be 
presented  through  the  prime  contractor.  (Autoyre  Co.,  Case  No. 
2667,  VII  these  Dec.,  93.) 
— ^Where  a  representative  of  the  claimant  advises  a  representative  of 
the  trial  section  of  this  Board  that  If  there  is  not  sufficient  documen- 
tary evidence  in  the  file  to  Justify  mailing  an  allowance  as  to  a 
certain  item  of  the  claim,  that  claimant  will  waive  claim  as  to  siirh 
item  in  order  to  avoid  the  expense  and  inconvenience  of  a  hearing, 
and  there  is  not  sufficient  evidence  in  the  file  to  justify  the  Board 
in  allowing  such  item,  the  claim  as  to  that  Item  will  be  disallowed 
without  prejudice  to  the  clamiant.  (Chemical  Co.  of  America,  Case 
No.  2814,  VII  these  Dec,  883.) 
— Where  the  Government  erroneously  attempted  to  terminate  claimant's 
contract  for  claimant's  default  as  provided  for  therein  and  it  is  shown 
that  claimant  was  not  In  default,  such  contract  will  be  treated  as  sus- 
pended, the  terminating  clause  thereof  will  not  be  binding  on  the 
parties,  and  it  is  the  duty  of  the  Secretary  of  War  to  negotiate  a  fall 
settlement  thereof  in  the  interest  of  the  Government  upon  a  fair 
and  equitable  basis.  (Mosler  Safe  Co.,  Case  No.  2715,  VII  thest? 
Dec.,  1064.) 
— Where  a  claimant  made  a  series  of  sales  to  the  Government  con- 
stituting a  continuing  transaction,  and  some  of  the  sales  were  tainted 
with  fraud  so  as  to  amount  to  a  system  coloring  the  whole  rela- 
tionship of  claimant  to  the  Government,  this  Board  will  not  consider 
the  merits  of  the  various  items  of  claim  separately,  but  will  deny 
relief  in  toto,  pursuant  to  the  decision  In  Furey  v.  U.  S.,  34  Ot. 
CIS.,  171.  (Young,  Corley  &  Dolan,  Cases  Nos.  2534-2571,  2710,  2711, 
2712,  and  2714.  VII  these  Dec,  393.) 

PRODUCTION,  STIMULATION. 

PROFITS,  PROSPECTIVE. 

PROMISE. 

Promise  of  Contract. 

PROSPECTIVE  PROFITS. 

PROXY-SIGNED  CONTRACTS. 

Q. 

QUANTUM  MERUIT. 

QUANTUM  VALEBAT. 

B. 

RECOMMENDATION. 

Recommendation  Does  Not  Constitute  a  Contract. 

»S'ee  CONTRACTS,  What  Constitutes. 
Recommendation  of  Contract. 
RECOVERY  FOR  REJECTED  ARTICLES  IN  EXISTENCE. 
REFORMATION  OF  CONTRACTS. 

See  CONTRACTS,  Reformation. 
REIMBURSEMENT. 

See  COSTS,  Experiment.il ;  JURISDICTION;  LOSS  NOT  Sl'J^- 
TAINED. 
RELEASE. 

See  CONTRACTS,  Written, 
W^here  there  was  no  privity  of  contract  between  the  Government  an<l 
a  subcontractor,  and  the  prime  contractor  has  executed  a  comp!*?te 
release  to  the  Government  upon  settlement  of  its  claim,  the  suboon- 
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tractor  Is  barred  from  recovery  against  the  Qovernment  and  must 
look  to  the  prime  contractor.     (Walker  M.  Levett  Co.,  Case  No.  2093, 
VII  these  Dec,  965.) 
REPAIRS. 
REPRESENTATION. 

Representation  of  Goveenment  Needs. 

See  CONTRACTS,  Implied. 
Representation  Regarding  Further  Orders. 
RIGHTS. 

Rights  of  Parties. 

See  CONTRACTS,  Construction. 

S. 

SALARIES. 

SECRETARY  OF  WAR,  JURISDICTION. 

See  JURISDICTION. 
SETTLEMENT  CONTRACTS. 
SPECIAL  FACILITIES. 

iS'ee  CONTRACTS,  Construction. 
SPECIFICATIONS. 

Specifications,  Change. 
STIMULATION  OF  PRODUCTION. 
SUBCONTRACTORS. 

Where  there  was  no  privity  of  contract  there  can  be  no  relief  under  the 
act  of  March  2,  1919.    A  subcontractor  must  present  a  claim  for  com- 
pensation to  its  prime  contractor.     (Simmons,  Hartenstein  &  Whit- 
ton,  Inc.,  Case  No.  2746,  VII  these  Dec,  320.) 
Where  there  is   no  privity   of  contract  between  claimant  and   the 
United  States,  claimant  is  not  entitled  to  direct  relief  under  the 
act  of  March  2,  1919,  but  must  present  its  claim  to  the  prime  con- 
tractor.    (John  C.  Hollingsworth,  Case  No.  1648,  VII  these  Dec, 
338.) 
Where  a  commitment  made  in  good  faith  by  claimant  in  preparation 
for  the  performance  of  a  Government  contract  is  turned  over  to  a 
third  party,  pursuant  to  a  legitimate  selling  agreement  between 
purveyors  of  the  article  ordered,  and  the  firm  to  which  the  order 
was  assigned  refuses  to  cancel  the  commitment  accepted  by  it,  the 
Government  is  obligated  to  reimburse  claimant  its  loss  arising  out  of 
such  commitment  provided  no  fraud  upon  the  Government  entered 
into  the  transaction.    Loewenberg  Ck).,  Case  No.  2847,  VII  these  Dec, 
881.) 
Before  making  an  award  under  the  act  of  March  2,  1919,  it  is  proper 
to  require  the  prime  contractor  to  obtain  from  his  subcontractors 
releases  or  other  satisfactory'  evidence  of  their  consent  to  look  only 
to  the  prime  contractor  for  payment.     (Porter  Bros.  &  Collins,  Case 
No.  2874,  VII  these  Dec,  269. ) 
A  subcontractor,  having  made  settlement  with  the  prime  contractor  on 
the  subcontract,  is  bound  by  that  settlement  In  the  absence  of  fraud 
or  mutual  mistake.     (Precision  Optical  Co.,  Case  No.  2780,  VII  these 
Dec,  951.) 
See  also  PROCEDURE;  CONTRACTS,  CoNSTBuenoN. 
SUBCONTRACT  MADE  BY  GOVERNMENT  ORDER. 
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SUSPENSION. 

Suspension  and  Reimbursbmbnt  or  Oontbact. 
Suspension  or  Cancellation. 

T. 

TERMINATION. 

Terminated  Pboxy-Signkd  Contkaot. 
Termination  Clause,  Construction, 

See  CONTRACTS,  CojfSTRycyiow, 
Termination  of  Contract. 
TIME  LIMIT  FOR  FILING  CLAIMS. 

Bee  JURISDICTION. 
TITLE  PASSING. 
TORTS. 

U. 

UNABSORBED  OVERHEAD  EXPENSES. 
UNAMORTIZED  FACILITIES. 

See  AMORTIZATION. 
UNLIQUIDATED  DAMAGES. 

V. 

VAGUE  AGREEMENT. 

See  CONTRACTS,  What  CoNSTiTVTfS, 

W. 
WAIVEB. 

Where  the  claimant  contracted  to  deliver  to  the  GaverDment  a  quan- 
tity of  detonators  at  a  specified  time  and  vvas  in  default  of  deliveries 
as  to  time,  and  the  Government  subseQuent  to  such  time,  with  full 
tmowlBdge  of  claimant's  delinauency,  accepted  and  paid  for  deto- 
nators made  and  delivered  pursuant  to  auph  eoQtract,  it  must  be 
deemed  to  have  waived  the  provisions  of  the  contract  as  to  time  of 
delivery,  and  as  a  result  is  estopped  from  imposing  same  as  a  de- 
fense to  claimant's  action  growing  out  of  such  Qor^tiuet  (Atlas 
Powder  Cto.,  Case  No.  2878,  VII  these  Dec.,  074.) 

Where  claimant's  contract  to  manufacture  escort  wagona  called  for 
delivery  on  a  specified  date  and  the  Government  received,  accepted,, 
and  paid  for  same  at  a  lifter  date  without  protest,  the  acceptance  at 
the  later  date  will  be  deemed  a  waiver  of  the  provision  of  the  con- 
tract as  to  the  time  of  delivery  which  <^n  not  be  set  up  by  the  Gov- 
ernment as  a  defense  to  claimant's  cause  of  action.  (The  Eagle 
Wagon  Works,  Case  No.  2831,  VII  these  Dec,  851.) 

Where  claimant's  formal  contract  was  suspended  by  mutual  consent 
after  the  signing  of  the  armistice,  the  Government  waived  any  right 
to  terminate  it  for  claimant's  default.  (Gas  Oil  Oiiemical  Co.,  Case 
No.  1970,  VII  these  Dec,  155.) 

Where  forgings  ordered  by  the  Government  were  foun(|  defective  oo 
delivery  but  the  Government  requested  permission  to  anneal  then» 
at  claimant's  expense,  whiiCfh  permission  was  granted  by  claimant, 
but  the  annealing  was  not  done,  claimant  is  entitled  to  recover  for 
the  forgings  on  the  basis  of  materials  in  proioess.  ( Joliet  Forge  Co.» 
Case  No.  2677,  VII  these  Dec,  150.) 

Where  claimant  had  a  formal  contract  for  munition  llnters  and  after 
the  signing  of  the  armistice  did  not  accede  to  the  Govemmait's  re- 
quest to  cease  cutting  munition  llnters  and  resume  cutting  mattress 
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WAIVER— Continued. 

linters,  stating  that  it  was  finding  a  ready  outlet  for  munition 
linters,  claimant  thereby  waived  any  claim  based  on  the  linters  which 
the  contract  obligated  the  Government  to  take.  (Monroe  Country 
Cotton  OU  Co.,  Case  No.  1088,  VII  these  Dec.,  252.) 
Where  the  Government  agreed  to  deliver  to  claimant  a  quantity  of 
wire  of  a  certain  kind,  but  delivered  a  different  kind  instead,  the 
claimant  In  accepting,  without  protest,  the  wire  delivered  waived  the 
provisions  of  the  agreement  in  reference  to  the  particular  kind  of 
wire,  and  by  reason  thereof  is  not  entitled  to  damages  for  the  Gov- 
ernment's failure  to  deliver  the  particular  kind  of  wire  contemplated 
by  the  agreement.  (Henry  W.  Peabody  &  Co.,  Case  No.  2827,  VII 
these  Dec,  657.) 

WAGES  BELOW  STANDARD. 

WORK,  ADDITIONAL. 

Bee  CONTRACTS,  Implied. 

WRITTEN  CONTRACJT. 

See  CONTRACJTS,  Wmtten. 

o 
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